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TITLE  XIL 

OF  ALIENATION  BY  DEED. 


CHAPTER  I. 

OF  DEEDS  GENERALLY  AND  THEIR  PARTS. 


Section  I. 

Of  Deeds  generally. 

A  DEED  is  a  written  or  printed  document  on  parchment,  PT.in.T.12, 

vellum,  or  paper,  sealed  and  delivered,  to  prove  and  testifv 

the  agreement  of  the  parties  whose  deed  it  is,  to  the  things  o'adeed. 
therein  contained  (a).    A  deed  must  be  written  or  printed 
on  parchment,  vellum,  or  paper,  because  there  is  nothing 
else  which  is  at  once  so  durable  and  so  little  liable  to 
alteration  (6).    1711. 

Deeds,  when  considered  with  reference  to  the  parties  to  DeedBare 

,  _  ,  either  in- 

them,  are  of  two  kinds :  Indentures  or  deeds  inter  partes,  dentures  or 

■t  '  deeds  poll. 

and  Deeds  Poll.    1712. 

An  indenture  or  deed  inter  partes  is  a  deed  containing  Definition 

°  of  an  iuden- 

mutual  stipulations  by  two  or  more  persons  (c).    For-  *^>"- 

Origin  of 

merly,  when  deeds  were  more  concise  than  they  are  at  **»«  *«"» 

•^ '  •'  indentnrs. 

present,  if  they  were  made  between  two  or  more  parties.  Ancient 
it  was  usual  to  write  both  parts  of  which  they  were  »nd«nti«K- 
composed  on  the  same   skin  of  parchment^  with  some 
words  or  letters  of  the  alphabet  written  between  them, 

{a)  4  Chrnifle  T.  32,  c.  1,  §  16  ;  2  T.  54  ;  Co.  Litt.  35  b,  229  a. 

Bl.  Com.  295 ;  1  Pres.  Shep.  T.  50,  (c)  4  Cruise  T.  32,  c.  1,  §  20 ;  2 

51,  64  ;  Co.  Litt.  35  b.  171  b.  Bl.  Com.  296  :   Burton,  §  140 ;  Co. 

(*)  2  Bl.  Com.  297 ;  1  Pres.  Shep.  Litt.  229  a. 
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^i/?'l  1^'  tlf^rough  which  the  parchment  was  cut  in  acute  angles, 
instar  dentium  (from  which  they  acquired  the  name  of 
indentures  or  deeds  indented),  in  such  a  manner  as  to 
leave  half  the  words  or  letters  on  one  part  and  half  on 

Modern  ^ay  the  othcr  (a).    Aflerwards,  indenting  in  an  undulating 

in«.  line  came  into  use,  without  cutting  through  any  words 

or  letters  at  all  (6).  And  the  practice  has  long  been  to 
cut  in  this  manner  the  first  skin  of  parchment  on  which 
a  deed  containing  mutual  stipulations  is  written  (c). 
1713. 

Risaaon  for        In  its  orimn,  indenting  was  in  all  probability  a  mode 

indenting.  .  .  . 

of  identification,  by  a  comparison  of  the   parts  at  the 
point  of  indenting,  and  thus  a  guard  against  forgery  or 
fraudulent  substitution  (d).    1714. 
Indenting        As  practised  in  modem  times,  however,  it  can  be  of  no 

not  now  * 

neoemuy.  utility.  And  hcnce  it  was  enacted  by  the  stat.  7  &  8 
Vict  c.  76,  s.  11,  that  it  should  "not  be  necessary  in  any 
case  to  have  a  deed  indented."  And  though  that  Act  is 
repealed  by  the  stat.  8  &  9  Vict.  c.  106,  yet  by  s.  5  of  the 
latter  Act,  "a  deed  executed  after  the  1st  of  October,  1845, 
purporting  to  be  an  indenture,  shall  have  the  effect  of  an 
indenture,  although  not  actually  indented."    1716. 

Originals         In  the  case  of  an  indenture,  there  ought  regularly  to  be 

andoonnter-  ^  ^  e>  e  ^ 

p**^-  as  many  copies  of  it  as  there  are  parties ;  and  when  the 
several  parts  are  interchangeably  executed  by  the  several 
parties,  that  part  or  copy  which  is  executed  by  the  grantor 
is  usually  called  the  original,  and  the  rest  are  counter- 
parts ;  but  all  of  them,  in  law,  make  but  one  entire  deed. 
It  is  usual,  however,  for  all  parties  to  execute  every  part, 
which  renders  them  all  originals  (e).     1716. 

Definition        A  dccd  poll  (which  is  so  called  because  not  indented, 

of  a  deed  .  •    -i        i  •       \     •  •      i 

pou.  but  cut  ui  a  straight  Ime)  is  not  strictly  speaking  an 

(a)  4  Cruise  T.  82,  c.  1,  §  20.  Co.  Litt  229  a,  b,  1. 

lb)  2  Bl.  Com.  296.    Sec  also  Co.  (rf)  1  Pres.  Shep.  T.  60. 

Litt.  229  a,  n.  (1).  (e)  2  Bl.  Com.  296 ;   4  Cruiae  T. 

(O  4  Cruise  T.  .32,  c.  1,  §  22  ;  32,  c.  1,  §  23  ;  1  Pres.  Shep.  T.  51. 
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agreement  between  two  persons,  but  a  declaration  of  some  ^i/ V 'I.*  i^' 
person  or  persons  respecting  an  agreement  made  by  him 
or  them  with  some  other  person  or  persons  (a).     1717. 

A  deed  takes  effect  from  its  execution,  and  not  from  From  what 

time  a  deed 

the  date  of  it  (6).    And  in  the  absence  of  special  circum-  takes  effect. 

Deeds 

stances  creatine:  an  equity  to  the  contrary,  where  there  operate 

^  ^        ^  J'  aoooidingto 

are  several  deeds,  they  operate  according  to  the  priority  JjJ^jJ^^^*^ 
of  times  of  delivery,  it  being  a  maxim  of  common  law,  ^  ^^^^""^^y- 
Qui  prior  est  tempore,  potior  est  jure  (c).    1718. 

Bad  English  will  not  vitiate  a  deed,  when  it  does  not  ^^^^^ 
render  the  deed  unintelligible  (dy    1718. 

[Original  instruments  creating  powers  of  attorney  may,  Deposit  of 
under  the  provisions  of  stat.  44  &  45  Vict.  c.  41,  s.  53  iMtrmnente 

*^  ^  creatmg 

(Appendix),  be  deposited  in  the  Central  OflSce  of  the  ^Zmef. 
Supreme  C!ourt  of  Judicature.]     1718a. 


Section  II. 
The  several  Parts  of  Deeds  enumerated. 

It  is  not  necessary  to  the  validity  of  a  deed  that  it  be  ^■"J'^-^^' 

framed  in  any  particular  mode  whatever.    The  only  thing 

absolutely  essential  is,  that  words  be  used  which  are 
sufficient  to  specify  the  agreement  and  bind  the  parties. 
But  there  are  certain  formal  and  technical  parts  in  all 
deeds  prepared  by  professional  draftsmen,  because  these 
have  been  well  considered  and  settled  by  the  wisdom  of 
successive  ages,  as  the  forms  best  calculated  to  express 
the  meaning  and  accomplish  the  objects  of  the  parties  (e). 
1720. 

These  are  :  1.  The  Date.  2.  The  Parties.  3.  The  Re- 
eitab.  4.  The  Operative  Part.  5.  The  Parcels.  6.  The 
Habendum.     7.  The  Declaration  of  Uses.     8.  The  Decla- 

(«)  4  Cruise  T.  82,  c.  1,  §  19 ;  Co.  (^  The  Queen  v.  The  InhahitanU 

litt  229  a.  of  Wooldale,  6  Ad.  &  B.  549. 

(J)  2  Sugd.  Pow.  363.  (<?)  2  Bl.  Com.  398  ;  Co.  Litt.  7  a. 
(c)  4  Cruise  T,  82,  c.  20,  §  5. 

a2 
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^H™;I;  2!*  ^tion  of  Trusts.  9.  The  Reddendum.  10.  The  Conditions. 
11.  The  Provisoes,  Declarations,  or  Special  Stipulations 
appropriate  to  the  particular  transaction.  12.  The  Cove- 
nants. 13.  The  Testimonium  or  Conclusion  (a).  14.  The 
Seals  and  Signatures.  15.  The  Attestation.  16.  The  Re- 
ceipt for  the  Consideration  indorsed,  if  there  is  any  pecu- 
niary consideration.  The  last  two  are  only  parts  of  the 
deed  in  a  qualified  sense,  as  regularly  occurring  in  the  case 
of  formal  agreements  under  seal,  but  a  deed  is  complete 
in  itself  without  them.  And  even  when  they  occur,  they 
ai*e  not  regarded  as  theq^selves  under  seal  (b).    1721. 

Some  of  the  parts  above  mentioned  always  occur  in  all 
formal  deeds.  Such  are,  1.  The  Date.  2.  The  Parties. 
3.  The  Operative  Part.  4.  The  Testimonium.  5.  The 
Seals  and  Signatures.     6.  The  Attestation.     1722. 

Recitals  are  also  usually  required  and  inserted  in 
indentures.     1723. 

The  other  parts  are  peculiar  to  certain  deeds.     1724. 

The  date,  the  peu*ties,  the  recitals,  the  operative  part, 
and  the  parcels  are  all  included  in  the  term  'Hhe  pre- 
mises," as  used  in  speaking  of  a  deed  (c).  But  this  word, 
when  used  in  a  deed,  sometimes  refers  to  the  parcels  or 
property  comprised  in  the  deed,  and  at  other  times 
it  is  used  in  reference  to  facts  and  transactions  which 
occur  in  a  former  part  of  the  deed,  as  things  prsemissa 
or  preceding  (d),    1726. 


Section  III. 

Of  the  Date. 
pr.iii.T.i2,      In  expressing  the  date  of  a  deed,  that  is,  the  time  of 
— — —  the  making  thereof,  it  was  the  usual  practice  to  mention 

dating.             ^^j  2^  pj    ^^^    298—304.     See  (r)  2  Bl.  Com.  298  ;  Co.  Litt.  6 

Burton,'§  513.  a ;  Burton,  §  516 ;  1  Pros.  Shep.  T. 

(J)  See  Sugd.  Concise  View,  537;  52,  74.                                                               | 

1  Jarm.  &  Byth.  by  Sweet,  90  ;  1  (d)  I  Pres.  Rhep.  T.  74.                               I 
Pres.  Shep.  T.  55. 
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the  year  of  the  reign  of  the  Sovereign  as  well  as  the  ^h!?"^' 3^' 
year  of  our  Lord,  but  the  modem  practice  is  only  to 
mention  the  year  of  our  Lord.    1726. 

The  date  may  be  placed  either  at  the  beginning  or  at 
the  end.  In  deeds  indented,  it  is  now  usually  placed  at 
the  beginning,  and  in  deeds  poll  at  the  end  (a).    1727. 

A  deed  is  good,  though  it  mention  no  date,  or  though  No  date,  or 
it  have  a  false  date,  Le.,  a  date  which  is  not  the  date 
of  its  delivery,  or  an  impossible  date,  as  the  30th  of 
February;  provided  the  real  day  of  its  being  dated  or 
delivered  can  be  proved  (6).  In  such  a  case,  it  will  take 
effect  from  the  time  of  its  delivery  (c).    1728. 

The  date  mentioned  in  the  deed   is  not  conclusive,  i>»*«n?t 

'  ooncluaive. 

even  against  the  parties^  unless  perhaps  it  be  made  so 
by  inrolment  (d).  But  a  deed  is  presumed  to  have  been 
executed  at  the  date  expressed  in  it,  unless  the  contrary 
be  shown  (e).    1729. 


Section  IV. 
0/  the  Parties. 


With  respect  to  the  parties  to  a  deed,  they  are  either  PT.ni.T.12, 
active  or  passive.     Those  who  do  the  act  which  is  to  — — — ^ 

Parties  are 

accomplish  the  obiect  of  the  deed  are  the  active  parties :  either  active 

M.  *f  X  orpaaaive. 

those  in  whose  favour  the  act  is  done  are  the  passive 
parties.  The  former  are  distinguished  by  the  termination 
or  in  their  designations,  the  latter  by  the  termination  ee. 
Thus,  parties  who  grant,  lease,  or  release,  are  the  active 
parties,  and  are  called  the  grantors,  lessors,  and  releasors ; 
and  those  to  whom  lands  are  granted,  leased,  or  released, 
are  the  passive  parties,  and  are  called  the  grantees,  lessees, 
or  releasees  (/).    1730. 

(a)  4  Cruise  T.  32,  c.  20,  §  2.  Co.  Litt.  46  b. 

(d)  2  BL  Com.  304.  (d)  Burton,  §  625. 

(c)  2  Bl.  Com.  304 ;  4  Cruise  T.  (e)  Burton,  §  449. 

32,c.20,§4;  1  Pies.  Shep.  T.  66  ;  (/)  See  4  Cruise  T.  32,  c.  20,  §  7. 
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Pr.ni.T.i2,      ^1  those  who  have  any  estate,  right,  title,  or  interest 
II -—  whatever,  either  at  law  or  in  equity,  in  that  which  is 

Wlio  must  '  'x       ^ ' 

be  parties,    ^he  subject  matter  of  a  deed,  must  necessarily  be  parties 

to  it,  if  they  are  to  be  bound  by  it  (a).     1731. 
When  a  Even  uuder  the  old  law,  a  person  may  take  an  estate 

person  need    ,  , 

not  be         in  remainder  by  a  deed  to  which  he  is  not  a  party,  and 

named  as  a  •'  r        ^ ' 

partyjn  the  ^hcn  the  pcrsou  to  whom  the  remainder  is  Umited  enters 
on  the  land,  he  then  becomes  bound  to  perform  the  con- 
ditions contained  in  the  deed  (6).  A  power  of  attorney 
may  also  be  given  by  indenture  to  a  person  who  is  not 
named  as  a  party  (c).  And,  even  under  the  old  law,  if 
no  person  is  named  in  the  premises,  one  who  is  named 
for  the  first  time  in  the  habendum  may  take  an  imme- 
diate estate ;  but  if  any  other  person  was  named  in  the 
premises  as  grantee,  no  new  grantee  could  be  added  in 
the  habendum  in  an  indenture,  unless  in  correction  of  an 
evident  clerical  mistake,  or  except  by  way  of  remainder 
or  by  way  of  use  (cJ).    1732. 

But  by  the  stat.  7  &  8  Vict.  c.  76,  s.  11,  it  was  enacted 
"  that  any  person,  not  being  a  party  to  any  deed,  may 
take  an  immediate  benefit  under  it  in  the  same  manner 
as  he  might  under  a  deed  poll."  And  although  that 
statute  was  repealed  by  the  stat.  8  &  9  Vict.  c.  106,  yet 
by  s.  5  of  the  latter  Act,  it  is  enacted  that  *'  under  an 
indenture,  executed  after  the  first  day  of  October,  1845, 
an  immediate  estate  or  interest,  in  any  tenements  or 
hereditaments,  and  the  benefit  of  a  condition  or  covenant 
respecting  any  tenements  or  hereditaments,  may  be  taken, 
although  the  taker  thereof  be  not  named  a  party  to  the 
same  indenture/'     1733. 

Ariuiige-  With  respect  to  the  arrangement  of  the  parties,  the 

ment  of  the  ,  ,  ^  * 

!»"»«»•       active  parties  should  be  named  before  the  passive  parties ; 

{a)  4  Cruise  T.  32,  c.  2,  §  3.  (rf)  9  Jann.  &  Byth.  by  Sweet 

(/>»)  4  Cruise  T.  32,  c.  2,  §  3  ;  Co.  87  ;  4  Cruise  T.  32,  c.  2,  §  3 ;  and 

Litt.  231  a;  Burton,  §  442.  c.  20,  §  67,  69,  71 ;  Burton,  §  442; 

(<?)  Burton,  §  442,  n.  1  Pres.  Shep.  T.  76. 


ou 

168. 
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the  legal  owner  before  the  equitable  owner;  the  free- ^^^•^•^^» 
holder  before  the  termor ;  those  who  have  estates  before 
those  who  have  mere  rights;  the  vendor  after  all  the 
other  active  parties ;  the  purchaser  before  the  parties 
on  his  behalf  For  the  sake  of  perspicuity,  if  the  same 
persons  are  made  parties  in  different  characters  {e,g,y  both 
as  beneficial  owners  and  as  trustees),  they  should  be 
named  as  parties  of  as  many  different  parts  as  they 
sustain  different  characters ;  and  the  same  rule  is*  to  be 
observed  if  any  of  the  parties  are  to  take  estates  or  to 
i-eceive  benefits  under  different  characters  or  in  differ^t 
modes  (a).  But  the  rule  of  law  does  not  require  this  or 
any  other  arrangement  of  the  parties  (&).    1734. 

The  parties  to  a  deed  ought  to  be  described  by  their  o/Se^'* 
proper  Christian  and  surnames,  their  rank,  profession,  ^*^ 
and  place  of  residence.  But  if  the  description,  however 
imperfect,  is  sufficient  to  distinguish  the  person  described 
from  all  others,  it  will  be  good.  Nihil  facit  error  nominis 
cum  de  corpore  constat  (c).  And  where  a  party  to  a  deed 
is  named  by  different  Christian  names  in  different  parts 
of  the  deed,  parol  evidence  is  culmissible  to  show  by 
whom  the  deed  was  executed  {d).    1736. 

If  several  loin  in  a  deed,  and  some  are  able  to  make  where  «omo 

^  are  capable 

such  a  deed,  and  some  are  not  able,  the  deed  is  deemed  J2j°*^®" 
to  be  the  deed  of  the  former  alone  {e).  If  there  are  two 
grantees,  and  one  of  them  only  is  capable,  th^  person 
who  is  capable  will  take  the  whole  exclusively,  if  they 
were  to  be  joint  tenants,  because  joint  tenants  take  per 
mie  et  per  tout ;  but  only  an  aliquot  part,  if  they  were 
to  be  tenants  in  common,  because  tenants  in  common 
take  per  mie  only.     But  in  a  gift  to  persons,  as  a  class, 

(«)  Mai-tin*8  Conveyancer's  Re-  Burton,  §  529. 

cital  Book,  25  ;  y  Jarm.  &  By  th.  by  (<0  ^«  Queen  v.  Tlie  Inhabitants 

Sweet,  204.  of  Wooldale,  6  Ad.  &  E.  549. 

(ft)  2  Pres.  Conveyancing,  419.  (<*)   1   Pres.  Shep.  T.  81—2;   4 

(c)  4  Cruise  T.  32,  c.  20,  §  10  ;  Cruise  T.  32,  c.  20,  §  8. 
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^h!?,*T!  4^'  as  tenants  in  common,  those  who  are  capable  will  take 

the  entirety  (a).     1736. 
Who  may  bo      All  oersons  that  may  be  srantors  may  be  grantees. 

grantors  or  *  ./  o  ./  o 

grantees.  And  some  who  cannot  grant  or  give,  may  yet  take  or 
receive  (b).    1737. 

A  person  bom  deaf  and  dumb  is  not  thereby  incapaci- 
tated to  execute  a  deed  or  will,  if  he  has  sufficient  under- 
standing to  give  evidence  of  his  assent,  either  by  his  own 
signs,  or  by  signs  with  the  assistance  of  an  interpreter. 
And  he  might  have  acknowledged  a  fine  or  suffered  a 
recovery  (c).  But  persons  who  are  bom  blind  as  well  as 
deaf  and  dumb,  as  they  have  always  wanted  the  common 
inlets  of  understanding,  are  incapable  of  contracting  or 
making  a  gift,  lease,  grant,  or  will  (d).    1738. 

If  a  gift  or  grant  of  goods  is  made  to  the  church- 
wardens or  to  the  parishioners  of  Dale,  by  those  words, 
it  seems  this  gift  is  good,  and  the  churchwardens  will 
take  to  the  use  of  the  parish  (e).  But  in  general  if  a 
grant  of  land  is  made  to  the  churchwardens  or  to  the 
parishioners  or  to  the  inhabitants  of  Dale,  or  if  a  grant 
is  made  to  the  commoners  of  such  a  waste,  or  to  the  lord 
and  his  tenants,  these  are  not  good  grants :  for,  although 
these  persons  are  capable,  yet  they  are  not  capable  by 
these  names  (/).     1739. 

Gouveyaiioe       [With  rcspcct  to  convcyances  made  after  the  Slst  of 

by  a  person 

to^hiniaeif,  December,  1881,  it  is  enacted  by  stat.  44  &  45  Vict.  c.  41, 
s.  50  (Appendix),  that  "  Freehold  land,  or  a  thing  in  action 
may  be  conveyed  by  a  person  to  himself  jointly  with 
another  person  by  the  like  means  by  which  it  might  be 
conveyed  by  him  to  another  person;  and  may  in  like 
manner  be  conveyed  by  a  husband  to  his  wife,  and  by 

(a)  1  Pres.  Shep.  T.  71,  81—2,  (rf)  3  Jarm.  &  Byth.  by  Sweet, 

237.          .  23 ;  Ck).  Litt.  8  a. 

(*)  2  Pres.  Shep.  T.  235.  («)  2  Pres.  Shep.  T.  237. 

(c)  3  Jarm.  &  Byth.  by  Sweet,  (/)   1  Pres.   Shep.  T.  237;  see 

22.  infra.  Part  IV.  T.  1,  Ch.  8. 


OF  THE   RECITALS.  729 

[a  wife  to  her  husband,  alone  or  jointly  with  another  ^u"J;^;\^' 
person.    1739a. 

Formerly,  when  a  person  had  authority  as  attorney  ^^^^^^ 
to  do  any  act,  as  to  enter  into  an  agreement,  he  must 
have  done  it  in  the  name  of  the  person  who  gave  the 
authority^  and  not  in  his  own  name,  or  as  his  own 
act  (a).  And  if  an  attorney  covenanted  in  his  own  name, 
for  himself,  his  heirs,  etc.,  it  was  his  personal  covenant, 
although  he  was  described  ii^  the  instrument  as  covenant- 
ing for  and  on  the  part  of  his  principal  (&).  But  now  by 
virtue  of  stat  44  &  45  Vict.  c.  41,  s.  46  (Appendix),  the 
donee  of  a  power  of  attorney  may,  if  he  thinks  fit, 
execute  or  do  any  assurance,  instrument,  or  thing  in 
and  with  his  own  name  and  signature  and  his  own  seal, 
where  sealing  is  required,  by  the  authority  of  the  donor 
of  the  power ;  and  such  assurance,  instrument,  or  thing, 
is  as  effectual  in  law,  as  executed  or  done  in  and  with  the 
name,  signature,  and  seal  of  the  donor.]     1740. 


Section  V. 
Of  the  Recitals. 


ilecitals  are  statements  made  in  a  deed,  with  the  view  of  pt.iii.t.  12, 

Ch.  1,  B.  5. 

showin£r  what  are  the  interests  of  the  parties,  the  characters 

^°  1.1  Nature  and 

in  which  they  are  made  parties,  and  the  objects  to  he^^ 
effected.  In  the  case  of  title  deeds,  recitals  are  also  in- 
serted for  the  purpose  of  rendering  the  deed  a  constituent 
part  of  the  evidences  of  ownership,  by  stating  the  facts 
on  which  its  own '  validity  depends,  and  referring  to 
preceding  deeds  which  afford  information  respecting  the 
title,  and  narrating  all  such  circumstances  as  have  taken 
place  since  the  execution  of  the  last  instrument^  so  as 

(a)  1  Jarm.  &  Byth.  by  Sweet,  (Jb)  I  Jarm.  &  Byth.  by  Sweet, 

428.  428 ;  4  Id.  266—7. 
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Effect  of  a 
recital  ou 
the  ooD- 
stmotion. 


^H^'Ms^'^  furnish,  on  the  documents  themselves,  a  continuous 
history  and  explanation  of  the  title  (a).     1741. 

The  recitals  of  a  deed  are  a  key  to  its  true  construction, 
where  it  is  expressed  in  language  that  admits  of  doubt, 
not  where  the  operative  part  is  clear  (6).  And  hence 
where  there  is  a  particulai'  recital  in  a  deed,  and  general 
words  of  release  or  conveyance  are  afterwards  inserted, 
the  generality  of  the  words  will  be  qualified  by  the 
recital  (c),    1742. 

The  recital  of  an  agreement  does  not  create  a  covenant 
where  there  is  an  express  covenant  to  be  found  in  the 
witnessing  part  relating  to  the  same  subject  matter  (d). 
1742a. 

Recitals  are  never  evidence  as  against  persons  who  are 
not  parties  to  the  deed  (e).    1743. 

[But  it  is  enacted  by  stat  37  &  38  Vict.  c.  78,  s.  2 
(Appendix),  that  ^^  recitals,  statements,  and  descriptions 
of  facts,  matters,  and  parties  contained  in  deeds,  instru- 
ments, Acts  of  Parliament,  or  statutory  declarations, 
twenty  years  old  at  the  date  of  the  contract  shall, 
unless  and  except  so  far  as  they  shall  be  proved  to  be 
inaccurate,  be  taken  to  be  sufficient  evidence  of  the  truth 
of  such  fiicts,  matters,  and  descriptions"  (/).]     1743a. 

Where  a  circumstance  is  recited  as  a  fact  which  proves 
to  be  false,  though  the  intention  of  the  parties  may  be 
founded  on  the  mistake,  the  conveyance  stands  good  at 


Not  evi- 
dence 
againat 
stFangen. 


False 
redtaL 


(a)  See  Martin's  Conveyancer's 
Recital  Book,  Introduction,  and 
Appendix ;  9  Jarm.  &  Byth.  by 
Sweet,  245  ;  4  Cruise  T.  32,  c.  20, 
§22. 

Matlier  v.  Frascr,  2  K.  &  J.  636  ; 
Childera  v.  Eardley,  28  Beav.  648 ; 
€hcyn  v.  Neath  Canal  Co.,  L.  B.  3 
Ex.  209 ;  Daw€»  v.  TredweU,  L.  R. 
18  Ch.  D.  (Ap.)  364. 
{o)  4  Cruise  T.  32,  c.  19,  §  15 ; 


Burton,  §  530  ;  9  Jarm.  &  Byth.  by 
Sweet,  817 ;  Boye«  v.  Bhutk,  13 
Com.  B.  652  ;  Rooke  v.  Lord  Ken- 
xingtoti,  2  K.  &  J.  753,  768—771  j 
Jenner  v.  Jenner,  L.  R.  1  Eq. 
361. 

(</)  Dawt»  V.  Tredwell,  L.  R.  18 
Ch.  D.  359  (Ap.). 

{e)  1  Jarm.  &  Byth.  by  Sweet, 
121. 

(/)  Bolton  V.  The  Landon  School 
Board,  L.  R.  7  Ch.  D.  766. 
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law  (a).  But  in  some  cases  the  mistake  may  be  rectified  ^h"|^'][;  5^* 
in  equity  (6).  A  mis-recital  of  a  former  grant  will  not  in-  = 
validate  a  deed  ;  neither  will  a  mis-recital  of  the  estate  of 
the  grantor  in  the  land^  or  of  the  date  of  the  deed  by  which 
he  acquired  the  land,  render  the  deed  invalid  (c).  An  ex- 
ception or  qualification  occurs,  however,  in  the  case  of  an 
assignment  of  the  parcels  comprised  in  a  recited  lease, 
where  the  lease  is  recited  as  bearing  date  '^  on  "  a  certain 
day  (and  not  "  on  or  about "  a  certain  day),  and  the  date 
is  mis-recited;  for  in  such  a  case,  although  in  equity 
the  mistake  might  be  corrected,  in  certain  cases  at  least, 
yet  at  law  there  would  be  no  valid  assignment,  because, 
there  being  no  such  lease  in  existence,  it  would  be  an 
assignment  of  that  which  did  not  exist  (d).    1744. 

A  person  cannot  be  required  to  execute  a  deed  con- 
taining incorrect  recitals  (e).    1746. 

A  mortgagee  cannot  refbse  to  execute  a  deed  of  recon-  omiwion  of 
veyance,  on  the  ground  that  it  contains  no  recitals,  if 
all  persons  interested  in  the  property  concur  in  it  (/)• 
1746. 


Section  VI. 
Of  the  Operative  Fart. 
After  the  recitals,  if  any,  or  after  the  commencement,  pt.iii.T.12. 

,  ,  Ch.  1,  B.  6. 

if  there  are  no  recitals,  comes  the  witnessing  or  operative 

part.  It  is  called  the  witnessing  part,  because  it  begins, 
in  case  there  are  no  recitals,  with  the  word  "  witnesseth," 
or,  if  there  are  recitals,  with  the  words,  "Now  this  inden- 
ture witnesseth,"  or,  in  the  case  of  a  deed  poll,  with  the 
words,  "  Now  know  ye,  and  these  presents  witness,"  or 
''Now  these  presents  witness."    It  is  also  called  the 

{d)  Burton,  §  538.  Sweet,  288—9. 

(ft)  Brooke  v.  Haymex^  L.  R.  6  («)  Hartley y. Burt onyL,^.^Q\i. 

Eq.  26.  Ap.  366. 

(c)  4  Cruiae  T.  32,  c.  20,  §  23.  (/)  Hartley  v.  Burton,  L.  R. 

(^)  See    2   Jarm.  &    Byth.    by  3  Ch.  Ap.  365. 
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^i/^l'c?'  operative  part^ because  it  states  what  is  done  or  intended 
to  be  done  by  the  deed,  and  for  what  consideration,  by 
whom,  and  to  or  in  favour  of  whom ;  and,  if  the  conside- 
ration is  a  pecuniary  one,  the  payment  of  it  is  mentioned 
in  this  part.     1747. 

Until  of  late  years  it  was  the  practice  to  use  operative 
words  of  the  past  tense,  as  well  as  of  the  present:  as 
"  Hath  granted,  and  Doth  grant."  But  the  past  tense  is 
now  usually  omitted.  The  practice  of  using  it  originated 
with  charters  of  feoffinent,  which,  before  the  Statute  of 
Frauds,  were  a  mere  record  of  the  livery  by  which  the 
estate  had  passed.  Its  adoption  in  other  cases  was  gene- 
rally inaccurate  as  well  as  useless  (a).  [The  word  "grant " 
is  now  unnecessary  (6).]     1748. 


Section  VII. 

0/  the  Parcels  or  SubjecL 

I.   The  Parcels  or  Sniject  generally, 

pt.iii.t.12.      The  civil  division  of  the  kingdom  was  originally  into 

— : codnties,  hundreds,  and  vills^  tithings,  or  townships ;  for 

diviaions.  parishcs  wcrc  divisions  only  in  reference  to  ecclesiastical 
affairs,  of  which  the  common  law  took  no  notice.  But  in 
process  of  time  parishes  became  ''divisions  in  reference  to 
civil  matters  (c),  and  it  is  now  the  constant  practice  to 
describe  property  as  situate  in  a  certain  parish  and  county. 
1749. 
oid,gener»i,  Old,  general,  or  vague  descriptions,  particularly  those 
deacnp-       of  copyholds,  Will,  in  most  cases,  pass  the  lands  which 


have  regularly  been  held  under  them  (d).    1760. 


stating  the       Where  land  has  been  de^ribed  in  preceding  deeds  as 

quautity.  .  .  , 

of  a  certain  estmiated  quantity^  that  estimated  quantity 

{a)  See  4  Jann.  &  Byth.  by  Sweet,  (r )  4  (^ruisc  T.  32,  c.  20,  §  32. 

38;  9Jarm.&Bytb.bySweet,638;  (rf)  Sugd.   Concise    View,  231; 

Watk.  Conv.  3rd  ed.  by  Prest.  169.  Waterpark  v.  Ihnnell,  7  H.  L.  Cas. 

(h)  See  infra,  par.  1874a.  650,  680,  684. 
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should  be  stated  for  the  purpose  of  identifying  the  land  ^^1'}^* 
with  the  land  which  is  the  subject  of  those  deeds:  but  ~ 
when  the  estimated  quantity  and  the  actual  quantity 
differ,  the  latter  should  also  be  stated  (a).    1761. 

Where  a  deed  would  work  a  forfeiture  of  property,  if  J^^J^g^ 
it  were  held  to  include  that  property  under  its  general  JJSS  !iork 
terms,  there  the  Court  will  not  impute  to  the  parties  an  *  '**''~^^"- 
intention  to  pass  such  property  (6).     1762. 

In  convej^ances,  after  describing  the  thing  conveyed,  it  ^^'^Jf^ 
is  usual  to  add  the  general  words,  as  they  are  termed,  ™iiJ2!bte*" 
that  is,  an  enumeration  of  the  incidents^  accessories,  and  mhfwt 
appurtenances  thereto.     Formerly,  at  least,  it  was  also  ^tfd^. 
the  general  practice  to  add, ''  all  the  reversion  and  rever- 
sions, remainder  and  remainders,"  etc.     But  this  clause 
is  unnecessary,  and  where  there  is  no  particular  estate  it 
is  obviously  inapplicable ;  and  therefore  by  many  prac- 
titioners it  is  always  omitted  (c).    After  this  clause, 
where  inserted  or  after  the  general  words,  where  the 
reversion  clause  is  omitted,  follow  the  words  ^'all  the 
estate,  right,  title,"  etc.,  and  sometimes  "all  deeds^  papers, 
and  writings"  (d),    1763. 

[With  reference  to  the  general  words,  and  the  estate 
clause  included  by  implication  in  conveyances  made  after 
the  31st  day  of  December,  1881,  see  stat.  44  &  45  Vict. 
c.  41,  ss.  6  and  63  (Appendix).]     1763a. 

When  anything  is  granted,  all  the.means  to  attain  it  and  Meaos  to 

ftlitftin  or  tuo 

all  its  fruits  and  effects,  incidents,  and  accessories  are  also  ^®  ^^^^ 

granted, 

granted,  and  will  pass  inclusively,  by  force  of  the  grant  of  JJ^dSte"' 
the  thing  itself,  without  the  word  appurtenances  or  any  ^^^' 
similar  words.     Cuicunque  aliquid  conceditur,  conceditur 
etiam  et  id  sine  quo  res  ipsa  non  esse  potuit  (e).  Thus,  by 

(tf)  6  Jarm.  &  Byth.  by  Sweet,  73.  435. 

19.  id)  As  to  which,  see  9  Jarm.'  & 

(&)  Be  Waln/jt  Try^fU,^  Drewry  Byth,  by  Sweet,  88. 

165.  (O  1  Pres.  Shep.  T.  89 :  4  Cruise 

(r)  9  Jarm.  &  Byth.  by  Sweet,  T.  32,  c.  20,  §  30. 
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^h!V,T' 7!'  *  demise  of  land,  a  right  of  way  appurtenant  to  it  will  pass 
to  the  lessee,  without  being  mentioned  (a) ;  and  by  the 
grant  of  a  piece  of  ground,  is  granted  a  way  to  it,  i.e.,  all 
usual  ways ;  and  if  there  is  no  usual  way,  then  a  way  of 
necessity  will  pass.  By  the  grant  of  trees,  is  granted  the 
power  to  cut  them  down,  and  take  them  away,  unless  the 
right  of  cutting  is  restrained,  so  as  to  preserve  them  for 
ornament  or  for  other  purposes.  By  the  grant  of  mines  is 
granted  the  power  to  dig  them ;  and  by  the  grant  of  fish  in 
a  pond,  is  granted  power  to  come  upon  the  banks  and  fish 
for  them  (&).  By  the  grant  of  arable  land,  the  common 
appendant  thereunto  will  pass.  And  so  by  the  grant  of  a 
house,  the  estovers  appendant  thereto  will  pass  (c).  And 
it  has  been  held,  that  a  garden  usually  occupied  with  a 
house  will  pass  by  a  conveyance  of  the  house  "  with  the 
appurtenances  thereunto  belonging,*'  though  in  the  condi- 
tions of  sale  it  was  expressly  excepted  (d).  That  which  is 
parcel  or  of  the  essence  of  a  thing,  and  is  still  belonging  te 
the  same,  passes  by  the  grant  of  the  thing  itself,  although 
at  the  time  of  the  grant  it  be  actually  severed  from  it  (e). 
Those  things  that  are  inseparably  incident  te  others  are  not 
grantable  without  the  things  te  which  they  are  so  incident. 
And  therefore  common  appendant  te  land  is  not  grantable 
without  the  land  itself;  and  common  of  estevers  appendant 
te  a  house  is  not  grantable  without  the  house  itself ;  nor  is 
common  appurtenant  which  is  measured  by  levancy  and 
couchancy  or  any  other  terms  applicable  to  the  farm.  But 
common  appurtenant  for  a  certain  number  of  sheep,  ete.,  is 
severable  (/).    1764. 

(a)  SJi^l  V.  OlenittfiTj  16  C.  6.  was  held  that  land  cannot  be  appur- 

(N.  S.)  81,  91.  tenant  to  land  :  and  that  "  appor- 

(J)  1  Pres.  Shep.  T.  89.  tenances  "  only  include  incorporeal 

(^)  1  Pres.  Shep.  T.  89.  hereditaments,  such  as  rights  of 

(<f)  Doe  d.  Norton  v.  Webster,  12  way,  etc.,  and  not  additional  land 

Ad.  &  E.  442.    But  see  Ligter  v.  (O  1  Pres.  Shep-  T.  90. 

Pickfard,  34  Beav.  576,  where  it  (/)  2  Pres.  Shep.  T.  240. 
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A  grant  is  void  for  uncertainty,  if  the  subject  matter  of  ^|\^^\^; 
it  is  neither  certain  in  the  first  instance,  nor  can  be  ren-  ^JJ^^J^ZT^ 
dered  certain.  Certainty  in  the  first  instance  is  not  neces-  matter  ***^ 
sary ;  for  the  maxim  is  "  Id  certum  est,  quod  certum  reddi 
potest."  Hence  a  grant  of  so  many  trees  as  may  be 
reasonably  spared  is  void.  But  a  grant  of  so  many  trees 
as  A.  shall  think  fit  is  good ;  for  it  may  be  rendered  certain 
by  his  determination  (a).  So  if  a  grant  is  made  of  several 
different  things  in  the  disjunctive,  this  grant  may  be  made 
certain  and  complete  by  the  election  of  the  grantee,  or  by 
the  act  of  the  grantor  in  performing  the  grant  (6).  So  if  a 
person  having  the  reversion  of  four  acres  of  land  grant  the 
reversion  of  two  acres,  this  is  a  good  grant,  to  be  rendered 
certain  and  complete  by  election.  But  election  must  be 
made  in  the  lifetime  of  the  grantor  and  of  the  grantee  (c). 
1766. 

Where  the  words  of  original  designation,  or  the  first  and  Emmeoiw 

deecnption. 

principal  words  of  description,  are  erroneous,  the  thing 
wrongly  designated  will  not  pass  (d).  But  where  land  is 
generally  but  erroneously  reputed  to  be  in  a  particular 
parish,  and  forms  a  part  of  a  farm  which  is  in  that  parish, 
it  will  pass  under  a  devise  of  all  the  testator's  lands  in  that 
parish  (e).  With  respect  to  words  of  description  super- 
added to  words  of  original  designation,  they  may  either  be 
words  of  qualification  or  words  of  demonstration  (/).  And 
where  the  superadded  words  are  completely  incorporated 
with  the  preceding  words  of  original  designation,  so  as 
naturally  and  almost  necessarily  to  form  a  restriction,  they 
are  words  of  qualification,  and,  if  erroneous,  vitiate  the 
description  and  the  grant  itself.  But  if  there  are  any 
parcels  to  satisfy  the  terms  of  restriction,  they  will  have 

(d)  2  Prea.  Shep.  T.  250.  (e)  Angtee  v.  Nelms,  1  Hurlst.  & 

(J)  2  Pros.  Shep.  T.  261.  Norm.  285. 

(c)  2  Prea.  Shep.  T.  250.  (/)  Martyr  v.  Lawrence,  2  D.  J. 

(d)  Burton,  §  562 ;  4  Cruise  T.  k  S.  261. 
32,  c.  20,  §  59. 
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^h/i*^'.7!'  ©ff^ct  in  restraining  the  operation  of  the  grant  within  the 
extent  of  the  terms  of  restriction.  K  the  superadded  words 
are  not  so  incorporated  with  the  preceding  words,  but 
appear  to  constitute  an  additional,  independent,  particular 
description  of  that  which  is  with  sufficient  certainty  de- 
scribed by  the  preceding  words,  they  are  words  of  demon- 
stration, and,  if  erroneous,  will  be  rejected  (a).  Thus,  if  a 
person  grants  "  all  his  lands  which  he  had  by  the  grant  of 
J.  S.  in  D.,"  the  grant  will  not  pass  any  other  lands  in  D. 
than  those  which  he  had  of  the  grant  of  J.  S.  But  if  a 
person  grants  all  his  lands  in  D.,  which  lands  he  had  by 
the  grant  of  J.  S.,  all  his  lands  in  D.  will  pass,  though  he 
had  them  not  by  the  grant  of  J.  S.  And  so  if  he  grants  all 
his  lands  in  D.  called*  N.,  which  was  the  estate  of  J.  S., 
there  the  lands  called  N.  pass,  though  they  never  were  the 
estate  of  J.  S.  So  if  the  grant  is  of ''  all  that  my  house  in 
the  occupation  of  J.  S.,  in  St.  Andrew's  parish,"  whereas 
in  truth  it  is  in  the  paiish  of  K.,  but  in  the  occupation  of 
J.  S.,  it  seems  this  grant  is  good  to  pass  the  house.  But 
if  it  is  of  "  all  that  my  house  in  St.  Andrew's  parish  in 
Holbom,  in  the  occupation  of  J.  S.,"  and  in  truth  it  is  in 
another  parish,  but  in  his  occupation,  this  grant  is  not  good 
to  pass  the  house;  because  the  first  term  of  the  description 
is  false  (6).  The  words  which  come  after  a  "  videlicet "  or 
*'  that  is  to  say,"  can  neither  enlarge  nor  restrain  the 
preceding  description,  though  they  will  explain  it,  if 
ambiguous  (c).  1766. 
Effector  Where  general  words  are  preceded  by  a  specification  or 

wends  of  a    enumciutlon  of  particulars,  the  general  words  will  not, 
character,     without  the  help  of  Other  words,  be  construed  to  signify 
anything  of  a  higher  order  or  more  importance  than  what 
is  before  expressed  (d);  but  will  be  held  to  denote  only 

(a)  See  4  Cruise  T.  32,  c.  20,  §  Dodds,  L.  R.  2  Eq.  819. 

.56,  60—62  ;    Burton,  §   560,  563,  (J)  2  Pres.  Shep.  T.  247—8. 

664 ;  2  Pres.  Shep.  T.  247;  Iham  (c)  Burton,  §  665. 

V.  Angell,  26  Beav.  202  ;  Pedley  v.  (rf)  Burton,  §  557—8. 


OF  THE  PARCELS  OR  SUBJECT.  737 

things  ejusdem  generis,  upon  the  principle  of  the  maxim,  ^h/J'J;  7^' 
noscitur  a  sociis.    But  where  something  is  excepted  which 
is  not  ejusdem  generis,  it  shows  that  the  general  words  are 
not  to  be  understood  in  this  restricted  sense  (a).    1767. 

"  General  words  in  a  grant  must  be  restricted  to  that 
which  the  grantor  had  then  power  to  grant,  and  will  not 
extend  to  anything  which  he  might  subsequently  ac- 
quire "(6).     1768. 

[As  to  what  general  words  are  included  in  conveyances  ^^JJ^ 
of  land,  buildings,  or  a  manor,  see  Stat.  44  &  45  Vict.  T^"^ 
c.  41,  s.  6  (Appendix).]   1768a.      .  o?2tSr. 

II.  Particular  Stibfects  of  Property^  and  the  Words  by 

which  they  pass  in  a  Deed. 

Laud,  in  the  legal  signification  of  the  term,  compre-  i^'J- 
bends  the  sur&ce  and  substance  of  the  earth  under  all 
circumstances,  and  everything  permanently  fixed  or  inci- 
dent to  it,  so  as  to  include  every  kind  of  ground,  soil,  or 
earth  whatever;  as  meadows,  pastures,  woods,  moors, 
waters,  marshes,  furzes,  heaths,  and  all  castles,  houses, 
and  other  buildings  thereon,  and  mines  and  fossils  under 
it,  and  articles  fixed  to  the  soil  by  the  owner  thereof  (c). 
And  it  comprises  land  in  reversion  or  remainder,  as  well 
as  land  in  possession  {d),  A  grant  of  all  a  person's  lands  or  aii  laudB  ( r 
goods  passes  not  only  what  he  is  solely  seised  or  possessed 
of,  but  also  what  he  is  jointly  seised  or  possessed  of,  as 
far  as  respects  his  share :  for  verba  generaliter  dicta  gene- 
raliter  interpretanda :  qui  omne  dicit,  nihil  excipit.  And 
so  e  converse,  if  two  persons  join  in  a  grant  of  all  their 
lands  or  aU  their  goods,  this  will  pass  their  several  as  well 
as  their  joint  property  {e),    1769. 

{a)  IHsoH  V.  Gas9iot,  3  D.  M.  &  (c)  4  Cruise  T.  32,  c.  20,  §  42  ; 

G.  958 ;  Booke  v.  Lord  Xensington,  Burton,  §  42  ;  Mather  y.  Pnuer,  2 

2  E.  &  J.  753,  771 — 3  ;  8ee  infra,  K.  &  J.  536  ;  and  see  supi-a,  par.  3. 

Pt.  III.  T.  15,  Ch.  3,  8.  2.  (d)  Burton,  §  661. 

(ft)  Sir  O,  MeUUh,  L.  J. ,  in  Booth  le)  1  Pres.  Shep.  T.  90. 
▼.  Mooch,  L.  B.  8  Ch.  Ap.  667. 

VOL.   11.  B 
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^h!V,'I'i?'     ^7  ^^^  conveyance  of  a  farm,  a  messuage  or  principal 

Y^rm.  dwelling-house  will  pass,  and  all  arable  land,  meadow, 
pasture,  wood,  etc.,  thereto  belonging  or  therewith  occu- 
pied (a).    1760. 

J^^SrSith       '^^^  word  messuage  is  synonymous  with  dwelling-house ; 

olw^f^^^'  ^^^  ^  grant  of  a  messuage  or  house  with  the  appurtenances 
will  not  only  pass  a  house,  but  all  buildings  attached  or 
adjoining  to  it ;  as  also  its  curtilage,  garden,  and  orchard, 
together  with  the  close  in  which  the  house  is  built,  or 
pleasure  grounds  adjoining  and  belonging  to  it.  But  if  a 
greater  quantity  of  land  has  been  usually  occupied  with 
the  house,  it  will  not  pass  (6).     1761. 

oottiige.  By  the  grant  of  a  cottage,  a  small  house  with  its  curtilage 

passes.  And  the  term  mayaiso  comprise  a  garden  (c).  1762. 

Manor  If  a  person  grants  his  manor,  and  does  not  say  in  what 

parish  it  lies,  thia  is  a  good  grant  of  all  the  manor.  But 
if  it  lies  in  different  parishes,  and  some  are  mentioned, 
but  others  are  omitted,  no  part  of  the  manor  lying  in  the 
parishes  not  mentioned  will  pass  (d). — The  word  manor 
has  a  very  extensive  signification ;  for  even  without  the 
word  appurtenances,  it  will  pass,  1.  All  the  demesnes, 
that  is,  all  the  lands  whereof  the  lord  is  seised  within  the 
manor ;  and  also  the  freehold  of  all  the  lands  held  by  copy- 
holders or  other  customary  tenants,  together  with  all  the 
wastes.  But  demesnes  previously  granted  in  fee  do  not 
become  a  part  of  the  manor  again,  on  a  repurchase  of  them 
by  the  lord  (as  they  would  if  they  escheated  to  him) ;  and 
therefore  they  do  not  pass  by  a  devise  of  the  manor  prior 
to  such  repurchase  (e).  2.  All  the  services ;  such  as  fealty, 
suit  of  court  rents,  etc.  3.  All  coiirts  baron,  coiirts  leet, 
with  the  fines  and  perquisites  annexed  thereto ;  and  all 

(tf)  i  Cruise  T.  32,  c.  20,  §  41 ;  (c)  1  Pros.  Shep.  T.  94. 

Burton,  §  546 ;  1  Pros.  Shep.  T.  98.  (^  2  Pres  Shep.  T.  248 ;  I  Pres. 

(d)  4  Cruise  T.  32,  c.  20,  §  40  ;  Shep.  T.  99. 

Burton,  §  546  ;  1  Pres.  Shep.  T.  94  ;  (e)  Delaolieroii  v.  Ddach^oU, 

Co.  Litt.  b^h\  Re  Midland  Ry.  11  H.L.  Cas.  63. 
Co.  34  Bcav.  626. 
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other  franchises  that  are  parcel  of,  or  appendant  to,  the  ^^^/y.^^ 
manor  at  the  time  of  the  conveyance.  4.  Advowsons 
appendant  (a). — Lands  held  in  fee  simple  of  a  manor  are 
not  considered  as  parcel  of  the  manor,  although  the  rents 
and  services  issuing  out  of  such  lands  are  parcel  of  the 
manor  (6). — Although  many  manors  have  been  destroyed, 
yet  they  still  continue  to  be  called  manors,  though  in  flEict 
they  are  only  reputed  manors ;  and  a  reputed  manor  will 
pass  in  a  deed  by  the  word  manor  (c).     1763. 

The  grant  of  a  rectory,  will  pass  the  house,  the  glebe,  R«''tory. 
the  tithes  and  offerings  belonging  to  it.    And  the  grant  vicarage. 
of  a  vicarage,  will  pass  as  much  as  belongs  to  it ;  as  the 
vicarage  house,  etc.  (d).    1764. 

A  tofb  is  the  site  of  a  house  which  has  been  pulled  Toft. 
down  (e).     1766. 

A  grant  of  the  profits  of  land  carries  the  land  itself  (/).  ^^^^ 
1765  a. 

Trees,  grass,  and  com,  growing  upon  the  ground,  fruit  Trees,  grain, 

o  €3      i  o  com,  fruit, 

upon  the  trees,  and  wool  upon  the  sheep's  back,  may  be  ^~i- 
granted  as  distinct  interests  from  the  things  on  which  they 
grow  (gr).  But  a  lessor  for  life  or  years  cannot,  as  against 
his  lessee  for  life  or  years,  give  or  grant  the  trees  growing 
on  the  ground  comprised  in  the  lease,  without  the  licence 
of  his  lessee,  unless  they  are  first  cut  down  by  the  lessee, 
or  some  other  person,  or  unless  they  are  excepted  out  of 
the  lease  (h),    1766. 

Mines,  if  actually  opened,  are  corporeal  hereditaments  Mines. 
and  may  be  made  the  subjects  of  conveyance  by  livery. 
And  an  interest  in   mines    unopened  may  exist  inde> 
pendently  of  any  estate  in  the  surface  of  the  land  (i).     But 

(tf )  4  Cruise  T.  32,  c.  20,  §  34, 37  ;  (/)  Burton,  §  647  ;  Co.  Litt.  4  b. 

1  Pies.  Shep.  T.  92.  (g)  1  Pres.  Shep.  T.  96  ;  2  Pres. 

Cb)  4  Cruise  T.  32,  c.  20,  §  36.  Shop.  T.  241 ;  Burton,  §  1162. 

(e)  4  Cruise  T.  32,  c.  20,  $  88  ;  (A)  2  Pros.  Shep.  T.  244. 

supra,  par.  1758a.  (i)  Burton,  §  1164  ;  1  Pres.  Shep. 

(<0  1  ftre*.  Sliep.  T.  94.  T.  90,  96. 


(e)  Burton,  §  646. 
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Water. 


Remainders 
and  rever- 
sions. 


Shairc. 


Cuiumoiits. 


^k!" '^7?'  ^^®  ^^^^  itself  will  pass  by  the  name  of  a  "mine,"  in  u 
conveyance  adequate  for  that  purpose  (a).    1767. 

By  a  grant  of  water,  the  land  which  is  covered  by  the 
water  will  not  pass,  but  only  the  right  of  fishing  in  that 
water.  A  piece  of  water  should  be  granted  by  the  name 
of  so  many  acres  of  land  covered  with  water.  But  the  word 
stagnum  or  pool  will  pass  both  the  water  and  the  land  (&). 
1768. 

A  reversion  may  be  granted  by  the  name  of  a  remainder; 
or  a  remainder  by  the  name  of  a  reversion  (c).  By  the 
grant  of  an  acre  of  land,  or  of  any  other  thing  by  the  name 
whereby  it  is  called,  the  reversion  thereof  will  pass,  if  the 
grantor  have  no  more  than  a  reversion  (d).    1769. 

The  word  share,  even  in  a  deed,  may  embrace  accruing 
as  well  as  original  shares  (e).     1770. 

A  grant  of  common  for  all  beasts  is  not  a  grant  of 
common  for  goats,  pigs,  and  such  other  beasts  and  cattle 
as  are  not  commonable.     But  it  is  otherwise  if  the  grant 
is  of  common  for  all  manner  of  beasts  (/).     1771. 

The  word  "  warren  "  does  not  pass  an  estate  in  the  soil, 
unless  the  context  of  the  instrument  shows  that  to  be  the 
intention  (g),     1772. 

A  conveyance  of  the  estate  itself  in  respect  of  which  an 
allotment  is  subsequently  awarded  includes  the  right  to 
the  allotment  {h).  1773. 

Under  a  mortgage  or  sale  of  a  factory  or  mill,  with  "the 
steam  engines,  etc.,  and  all  other  the  machinery,  fixtures, 
and  effects,  fixed  up  in,  or  attached,  or  belonging  "  thereto, 

(a)  Burton,  §  548.  L.   R.   4   Oh.   Ap.   562 ;   6   H.   L. 

(«>)  4  Cruise  T.  32,  c.  20,  §  49  ;  2       223. 
Bl.  Com.  18,  19;  Burton,  §  650; 
Co.  litt.  4  b. 

(c)  2  Pros.  Shep.  T.  249. 

(rf)  2  Pres.  Shep.  T.  245. 

(«)  Doe  d.  Cli/t  v.  Birkliead,  4 
EKch.110. 

(/)  1  Pres.  Shep.  T.  96. 

{g)  Earl  Beanckamp  v,  l\'inn. 


Wunen. 


Allotment. 


Hachitiery. 


1  Jarm.  &  Byth.  by  Sweet, 
79,  80. 

As  to  the  force  and  meaning  of 
many  other  terms  besides  those 
noticed  in  this  work,  which  are 
used  to  describe  paicels,  especially 
in  old  deeds,  see  Co.  Litt.  4  b — 6  a ; 
1  Pres.  Shep.  T.  93—97. 
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it  has  been  held  that  the  mortgagee  or  purchaser  only  ^j,™*^*  7*' 
takes  such  machinery  as  essentially  belongs  to  it,  and  ' 

necessarily  forms  a  part  of  it,  whatever  may  be  the 
purpose  to  which  the  mill  may  be  applied,  and  not 
machinery  merely  fitted  up  in  it,  such  as  looms,  the  leora 
of  which  were  let  into  loom  foots  sunk  into  the  pavement 
without  fastening  (a).    1774. 

III.  Exceptions. 

Of  course  an  exception  cannot  be  of  the  whole  thing 
granted,  nor  of  a  part  of  a  thing  which  is  not  granted. 
And  if  it  is  of  part  of  a  thing  granted,  or  of  a  thing 
connected  with  a  thing  granted,  it  must  be  of  such  a  part 
or  thing  as  is  severable  from  the  thing  granted,  and  not 
an  inseparable  interest  or  incident.  It  must  also  be  of  a 
thing  of  that  nature  that  it  may  be  held  by  itself,  and 
that  he  who  excepts  may  retain  it  (6).  Hence,  if  a  manor 
is  granted  excepting  the  court  baron,  or  if  land  is  granted 
excepting  the  common  appendant  thereto,  these  exceptions 
are  void :  for  no  lord  except  the  lord  of  the  manor  can 
hold  the  court ;  and  no  one  except  the  owner  of  the  land 
can  have  right  to  this  species  of  common  (c).     1776. 

An  exception  must  not  be  such  as  is  repugnant  to  the 
grant.  Hence,  it  must  not  be  such  as  would  utterly 
subvert  the  grant,  by  taking  away  all  the  benefits  of  it : 
as  if  a  manor  or  land  were  granted,  excepting  the  profits 
thereof.  Nor,  upon  the  same  principle,  may  it  be  such 
as  would  be  an  exception  of  that  which  is  in  terms  speci- 
fically granted.  But,  subject  to  these  qualifications,  it 
may  be  of  one  thing  out  of  another  thing  granted,  or  of 
a  particular  thing  out  of  a  class  of  things  or  aggregate 
granted  (c2).  Thus,  if  a  person  grants  all  his  horses  except 
his  white  horse,  this  is  good  exception  of  the  white  horse, 

(a)//«<r*t«JK)nv.irfly,2.BBeav.413,  (c)  1  Pres.  Shep.  T.  79  ;  '4  Cruise 

\h)  4  CraiBC  T.  32,  c.  20,  §  66  :  1       T.  32,  c.  20,  §  36. 
Pres.  Shep.  T.  78,  79.  (rf)  See  1  Pres.  Shep.  T.  78,  79. 
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^h!"*I*?'  ^^^®  ^^  three  horses  and  one  of  them  is  white  ;  but  if 
he  has  only  two  horses,  this  exception  is  repugnant  to 
the  terms  of  the  grant,  and  void.  So,  if  a  person  grants 
his  house,  chambers,  and  shops,  excepting  his  shops,  this 
is  a  void  exception.  So  if  twenty  houses  or  twenty 
manors  are  granted,  excepting  one  of  them,  this  exception 
is  repugnant  to  the  grant,  since  the  exception  negatives 
the  right  to  one  of  those  things  which  are  specificalh" 
comprehended  in  the  grant  (a).     1776. 

On  a  conveyance  of  an  estate,  the  grantor  may  by  apt 
words  reserve  to  himself,  or  rather  may  except,  the 
minerals,  with  power  to  get  them  in  a  way  which  will 
destroy  the  surface.  To  do  this,  however,  he  must  so 
frame  the  reservation  or  exception  as  to  show  clearly 
that  he  is  to  have  such  power  (6).     1777. 

An  exception  may  be  made  out  of  an  exception,  or  a 
saving  out  of  a  saving  (c),     1778. 


SEcrrioN  VIII. 
0/  t/ie  Habendum. 


Pr.III.T.12. 
Cii.  1,H.  8. 

Use  of  the 


The  office  of  the  habendum  is  to  point  out  what  estate 
or  interest  is  granted.     But  this  is  frequently  and  now 

habendum,  usually  donc  iu  the  premises  as  well  as  in  the  haben- 
dum (o?).  And  where  the  estate  or  interest  is  pointed  out 
in  the  premises,  the  habendum  is  not  essential,  and  in  the 
majority  of  deeds  is  useless  (e) ;  and  in  a  surrender  or  a 
release  of  right,  it  is  inappropriate  (/).     1779. 

Where  the        As  it  is  a  rulc  that  where  two  parts  of  a  deed  are 


{a)  1  1^8.  Shep.  T.  78,  79. 
\h)  HeH  V.  GilU  L.  R.  7  Ch.  Ap. 
699.      " 

(c)  1  Pros.  Shep.  T.  78,  n.  (68). 
(JL)  2  Bl.  Com.  298 ;  1  Pres.  Shep. 


T.  74. 

(r)  9  Jarm.  &  P».vth.  by  Sweet. 
460  ;  Burton,  §  515. 

(/)  2  Jarm.  &  Byth.  by  Sweet. 
170. 
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absolutely  repugnant  and  irreconcilable,  the  latter  shall  be  ^'^;li^' 
rejected;  bo,  where  the  habendum  is  repugnant  to  and  habendum 
irreconcilable  with  the  premises,  and  the  estate  limited  in  Si? vr* 
the  premises  is  capable  of  taking  effect,  the  habendum 
is  void,  and  the  grantee  will  take  the  estate  given  in  the 
pi^mises ;  unless  the  estate  limited  by  the  habendum  is 
larger  than  the  estate  given  in  the  premises,  in  which 
case  the  habendum  will  prevail;  because,  according  to 
another  rule  of  law,  a  deed   is  to   be   construed   most 
strongly  against  the  grantor  (a).     1780. 

Where  the  habendum   is  not  irreconcilable  with  the  J^"  *^® 

tiaoenaum 

premises,  but  is  capable  of  being  r^arded  as  explanatory  JSJUj^i*  *^*' 
of  the  premises,  it  will  be  so  construed  (b),    1781. 

To  illustrate  these  rules,  if  land  is  given  in  the  premises  iiiiwtra- 
to  A.  and  his  heirs,  habendum  to  A.  for  life  or  years, 
the  habendum  is  utterly  repugnant  and  void.  But  if  land 
is  given  in  the  premises. to  A.  for  life,  habendum  to  him 
and  his  heirs,  he  will  take  the  greater  estate  given  by  the 
habendum,  ?.e.,  an  estate  in  fee  (c).  Again,  if  lands  are 
given  in  the  premises  to  A.  and  his  heirs,  habendum  to' him 
and  the  heirs  of  his  body,  he  will  only  take  an  estate  tail ; 
because  the  habendum  is  considered  to  explain  the  kind  of 
heirs  meant  in  the  premises  (d).  And  so  where  a  tenant 
in  fee  conveyed  lands  to  H.,  her  heirs  and  assigns,  to  hold 
to  H.  and  her  assigns  for  the  life  of  G.,  the  habendum,  so 
far  as  regarded  the  words  "for  the  life  of  G.,"  explained  the 
premises,  so  as  to  make  the  persons  designated  by  the 
word  "heirs"  take  as  special  occupants,  and  not  as  heirs 
by  descent ;  but  so  far  as  regarded  the  words  "  to  H.  and 
her  assigns,'^  the  habendum  was  rejected  :  because  those 

(fl)  See  4  Cruise  T.  32,  c.  20,  §  (c)  4  Cruise  T.  32,  c.  20,  §  76,  84; 

75_77.  84  ;  9  Jann.  &  Byth.  by  9  Jarm.  k  Byth.  by  Sweet,  84. 

Sweet,  86  ;  1  Pres.  Shep.  T.  113  ;  (</)  4  Cruise  T.  32,  c.  20,  §  81 :  4 

Co,  Litt.  299a.  Cruise  T.  32,  c.  21,  §  16 :  9  Jarm.  & 

(ft)  See  4  Cruise  T.  32,  c.  20,  §  Byth.  by  Sweet,  84 ;  1  Pres.  Shep. 

79—84  ;  9Jann.&Byth.bySweet,86  T.  113  ;  Co.  litt.  21  a,  n.  (2). 


744 


OF  THE   HABENDUM. 


^^?,*  ■!  s!'  ^ords  were  contrary  to  the  premises,  as  they  would  make 
the  estate  on  the  death  of  H.  in  G.'s  lifetime  personal 
assets  by  virtue  of  the  statutes  29  Car.  2,  c.  3,  s.  12,  and 
14  Geo.  2,  c.  20,  s.  9  (a).     1782. 

The  habendum  will  be  regarded  as  explanatory  of  the 
premises,  instead  of  inconsistent  therewith,  where  the  pre- 
mises do  not  at  all  express  the  quantity  or  kind  of  interest, 
but  the  habendum  expresses  the  quantity  or  kind  of  in- 
terest, and  denotes  a  different  quantity  or  kind  of  interest 
from  that  which  by  construction  of  law,  in  the  absence  of 
any  controlling  clause,  the  grant  in  the  premises  would 
give.  Thus,  where  a  grant  is  made  to  a  person  in  the 
premises,  without  any  words  indicative  of  the  quantity  of 
interest  he  is  to  take,  but  an  express  estate  for  years  is 
limited  in  the  habendum,  the  habendum  will  be  held  to 
explain  the  premises,  so  that  he  will  take  an  estate  for 
years,  instead  of  an  estate  for  life,  which  would  have 
passed  by  construction  of  law,  but  for  the  habendum  (b) . 
And  where  a  lease  is  made  to  two,  habendum  to  the  one 
for  life,  remainder  to  the  other  for  life,  they  take  accord- 
ing to  the  habendum  (o).  And  so  where  a  lease  is  made 
to  two  persons,  habendum  the  one  moiety  to  the  one, 
and  the  other  moiety  to  the  other,  the  habendum  makes 
them  tenants  in  common;  whereas  by  construction  of 
law  they  would  otherwise  have  taken  as  joint  tenants 
by  the  premises  (d),  1783. 
When  Where  the  premises  and  the  habendum  limit  estates  of 

and  habeu-   different  kinds,  and  they  are  capable  of  distinct  and  several 

clum  hava  ''  * 

o**^tiSi  as  operation,  and  appear  to  have  been  intended  so  to  operate, 

SSitotion  of  ^^®y  ^^'  ^®  construed  accordingly.     Thus,  if  lands  are 

MtatM.       given  in  the  premises  to  a  person  and  the  heirs  of  his 

body,  habendum  to  him  and  his  heirs,  if  there  are  circum- 

{a)  See  1  Pres.  Shep.  T.  113 ;  Dae  32,  c.  20,  §  80. 

d.  TimmU  v.   SteeUy  4  Ad.  &  E.  (r)  Co.  Litt.  183  b. 

(N.  S.)  663 ;  and  supra,  par.  1438.  (rf)  Co.  Litt.  183  h  :  4  Cruise  T- 

(ft)  Co.  Litt.  183  a  ;  4  Cruise  T.  32,  c.  20,  §  83. 
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stances  showing  such  an  intention,  he  will  take  an  estate  ^hVi^I's!' 
tail,  with  a  remainder  in  fee  (a).     1784. 

Although  the  habendum  will  fail  to  qualify  the  pre-  ^®J2d«lJU 
mises,  where  it  cannot  be  regarded  as  explaining  them,  ^^^^g^SSi" 
yet  the  estate  limited  in  the  premises  may  be  cut  down  ^Se^the 
by  the  fiujt  that  the  use  declared  is  not  co-extensive  ^^   **** 
with  the  estate  given  in  the  premises,  but  is  only  com- 
mensurate with   the   estate   limited  in  the  habendum. 
Thus,  if  land  were  given  to  A.  and  his  heirs,  habendum 
to  A.  for  life,  to  the  use  of  A.  for  life,  A.  would  take  no 
larger  estate  than  an  estate  for  life,  and  the  ulterior  use 
would  result  to  the  grantor  (6).    1786. 

A  new  subiect  matter  cannot  be  added  in  the  habendum.  New  mibjeot 

•^  or  ezoeption 

But  an  exception  may  be  contained  in  the  habendum  (c).  hiii^dum. 
1786. 
Sometimes  there  are  two  or  more  cranta  and  only  one  Two  or  more 

^  ''  grants  and 

habendum.  This  form,  though  sufficient  in  point  of  law,  ^^'^^^^^ 
is  an  incorrect  mode  of  preparing  a  deed.  In  other  in-  S^^ir^Sjore 
stances  there  is  one  clause  of  grant  with  several  haben- 
dums.  This  form  is  perfectly  correct  and  even  requisite, 
when  it  is  necessary  or  convenient  to  introduce  real  and 
personal  property,  or  property  held  for  different  estates, 
in  one  and  the  same  clause  of  grant ;  as  in  the  case  of 
property  in  the  West  India  Islands,  or  of  freehold  and 
leasehold  lands  intermixed  (d).    1787. 


habenduniB. 


Section  IX. 
Of  the  Reservation  (e), 
A  reservation  is  a  clause  in  a  deed,  whereby  the  grantor  ^•",'•'^•^2, 
or  lessor,  in  respect  of  the  grant  or  lease,  reserves  to  him-  p^^^.^.^^ 

(a)  Co.  Litt.  21  a  ;  4  Cruise  T.  32,  4  Cruise  T.  32,  c.  20,  §  73. 

c.  20,  §  86—87.  (d)  1  PreP.  Shep.  T.  74.     Soe  9 

(ft)  9  Jarm.  &  Byth.  by  Sweet,  Jarm.  k.  Byth.  by  Sweet,  ISO. 

85.  («)  See  Part  I.  Tit.  2.  Ch.  2.  s.  2. 

(c)  9  Jarm.  &  Byth.  by  Sweet,  87;  on  Rents. 
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^:.^?"^*  Q^  self*  or  in  some  cases  to  the  lord  of  the  fee,  and  not  to  a 

Oils  1(  B.  V. 

,  ^^  ^  r^r^^.  stranger,  some  money,  chattel,  or  service,  and   not  any 
**on.  part  of  the  thing  granted  or  leased  or  of  the  estate 

created,  nor  a  privilege  annexed  to  the  property  (a).  1788. 
AjBtoreMnr-  If  a  pcrson  conveys  to  another,  on  condition  that  he 
a  stranger,  shall  render  to  a  stranger  a  yeai*ly  rent;  and  if  he  fail 
of  pajrment  thereof,  that  then  it  shall  be  lawful  for  the 
grantor  to  enter,  this  is  a  good  condition  for  paj'^ment  of 
an  annual  sum  in  gross,  but  it  is  void  as  a  reservation  of 
a  rent  (6).  1789. 
Subject  of  That  which  is  reserved  as  rent  must  be  certain,  or  at 
least  reducible  to  a  certainty  by  either  party  (c).  1790. 
If  a  person  grants  land,  3rielding  for  rent,  money,  com, 
a  horse,  spurs,  or  a  rose,  this  is  a  good  reservation ;  but  if 
the  reservation  were  of  the  grass  or  of  the  vesture  of  the 
land,  or  of  a  common,  or  of  other  profit  or  benefit  to  be 
taken  or  enjoyed  from  or  upon  the  land,  such  a  reserva- 
tion, considered  as  a  rent,  would  be  void  (d).  Rent, 
heriot,  suit  of  court,  and  suit  of  mill,  if  purported  to  be 
reserved,  are  strictly  reservations;  but  the  liberty  of 
hawking,  hunting,  fishing,  and  fowling,  is  not  legally  a 
reservation  or  exception,  but  a  privilege  granted  to  the 
lessor,  though  words  of  reservation  and  exception  are 
used.  Trees,  mines,  and  quarries,  purported  to  be  ex- 
cepted and  reserved,  are  exceptions,  not  reservations ;  for 
an  exception  is  of  a  part  of  the  thing  granted  («).  A 
man  cannot  grant  an  estate,  and  reserve  a  part  of  the 
estate;  or  make  a  feoflment  in  fee,  and  reserve  a  lease 
for  life  (/).  A  reservation  is  commonly  said  to  be  a 
reserving  of  a  new  thing  issuing  out  of  the  property  (ff); 

{a)  See  Co.  Litt.  47  a  ;  1  Pres.  (d)  1  Pres.  Shep.  T.  80 ;  3  CruiBe 

Shep.  T.  80 ;  4  Cruise  T.  32,  c.  24,  T.  28,  c.  1,  §  3 ;  Co.  Litt.  142  a. 

§  1 ;   2  Bl.  Com.  299 ;  OilherUon  {e)  Doe  d.  Dovglan  v.  Lock^  2 

V.  Rwhardft,  4  Hurl.  &  Norm.  277 ;  Ad.  &  E.  706. 

.'>  Hurl.  &  Norm.  453.  (/)  1  Pres.  Shep.  T.  79. 

(ft)  Litt.  §  345—6;  Co.  Litt.  818a.  (g)  1  Pres.  Shep.  T.  80 ;  4  Cruise 

(r)  3  Cruise  T.  28,  c.  1,  §  3.  T.  32,  c.  24,  §  1 ;  2  Bl.  Com.  299. 
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but  the  above  examples  show  that  it  need  not  strictly  ^^^^'"Jl?' 
be  either  a  new  thing  or  a  thing  issuing  out  of  the 
property.  These  expressions  only  mean  that  it  must 
not  be  a  part  of  the  property,  like  an  exception,  nor 
a  privilege  annexed  to  the  property,  like  a  right  of 
sporting.     1791, 

A  person  may  reserve  one  rent  for  one  year,  and  JJJ|J*^g 
another  rent  for  another  year :  as  10«.  for  one  year,  and  ""* ' 
208,  for  another  year ;  or  a  rent  to  be  paid  at  the  end  of 
every  second  or  third  yeai*,  and  no  rent  for  the  other 
years;  or  one  kind  of  rent  for  one  year,  and  another 
kind  of  rent  for  another  year  (a).  And  there  may  be 
several  reservations  of  several  rents  in  the  same  con- 
veyance.  But  where  there  is  one  reservation  of  rent  in 
gross  at  first,  though  it  be  afterwards  divided  and  severed 
into  different  parts,  yet  it  will  be  one  entire  rent  (&)• 
Thus  if  a  person  grants  the  manors  of  A.,  B.,  and  C, 
rendering  £3,  viz.,  for  A.  20s.,  for  B.  208.,  and  for  C.  208., 
this  is  a  good  reservation ;  but  in  this  case  the  rent  is 
entire,  for  the  word  "  videlicet  *'  cannot  divide  ©ne  rent 
into  several  (c).    1792. 

If  a  conveyance  or  lease  is  made  rendering  rent  to  the 
heirs  of  the  grantor  or  lessor,  this  reservation  is  void, 
because  the  rent  is  not  reserved  to  himself  first;  for 
this  mode  of  reservation  would  make  the  heirs  pur- 
chasers, and  the  right  to  the  rent  would  be  distinct 
from  the  reversion  (d).    1793. 

Except  in  the  case  of  leases  under  statutes,  it  is 
generally  most  advisable,  especially  when  leases  are 
made  by  virtue  of  powers,  not  to  specify  to  whom  the 
reservation  is  made ;  for  then  the  rent  wiU  be  annexed 
to  the  reversion,  and  belong  to  the  person  for  the  time 

{a)  1  Pres.  Shep.  T.  81 ;  3  Cruise  (r)  1  Pres.  Shep.  T.  81. 

T.  28,  c.  1,  §  3.  (d)  1  Pres.  Shep.  T.  80 ;  Co.  Litt. 

{b)  3  Cruise  T.  27,  c.  1,  §  28,  30.      213  b. 
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^H.?;!;  9!'  being  entitled  to  the  reversion  (a),  even  where  there  is 
no  mention  of  the  term  for  which  the  rent  is  to  be  paid 
(6).     A  reservation  is  always  taken  most  in  favour  of  the 
grantee  or  lessee,  and  against  the  grantor  or  lessor.     And 
therefore,  if  the  reservation  is  only  to  the  grantor  or 
lessor,  or  to  him  and  his  assigns,  without  naming  his 
heirs,  executors,  or  administrators,  this  reservation  will 
continue  only  for  his  lifetime  (0).     It  is  said  that  if  a 
lease  is  made  of  a  term  of  years,  reserving  rent  to  the 
lessor  and  his  heira,  it  will  determine  by  the  death  of  the 
lessor ;  for  the  heir  cannot  have  it,  as  he  cannot  succeed 
to  the  estate,  it  being  only  a  chattel ;  and  the  executor 
cannot  have  it,  there  being  no  words  to  carry  it  to  him 
(d).     On  the  other  hand,  it  is  said  that  if  a  grantor  or 
lessor  seised  in  fee  reserves  rent  to  himselC  his  executors 
or  assigns,  the  rent  shall  continue  only  for  his  life ;  be- 
cause it  cannot  be  taken  by  the  executors,  though  named, 
as  they  are  not  privies  in  estate ;  and  it  cannot  be 
claimed  by  the  heir,  inasmuch  as  he  is  not  named,  while 
the  grantor  or  lessor   himself   and    his   executors  are 
named  (e).     But  where  a  rent  was  reserved  to  the  lessor, 
his  executors,  administrators,  and  assigns,  yearly  during 
tlie  term^  it  was  resolved  that  it  should  go  to  the  heir  of 
the  lessor  (/).     Where,  however,  no  reversion  is  left  in 
the   lessor,  and   the  rent  is  reserved  to  his  executors, 
administrators,  and  assigns,  it  will  go  to  them  and  not 
to  the  heir  (y).     1794. 

(a)   1    Pres.  Shep.  T.  80,   115;  (/f)  3  Cruise  T.  28,  c.  1,  §  38. 

Watk.   Conv.   3rd    ed.    by    Prcst.  (O  Co.  Litt.  47  a ;  1  Pres.  Shop. 

166—7,177;  Co.  Litt.  47  a.  T.  81,  116;  3  Cruise  T.  28,  c.  1, 

(*)  1  Pres.  Shep.  T.  115.  §  38. 

(r)  Co.  Litt.  47  a ;  1  Pres.  Shep.  (/)  3  Cruise  T.  28,  c.  1,  §  39. 

T.  144  ;  3  Cruise  T.  28,  c.  1,  §  38.  {g)  3  Cruise  T.  28.  c.  1,  §  40. 
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Section  X. 
OJ  the  Covenants  (a), 
A  covenant  is  a  clause  in  a  deed  whereby  a  penson  i't.iii.t.i2. 

Ch.  1    8.  10. 

engages,  in  terms  or  in  effect,  that  a  certain  thing  is 
true,  or  has  or  has  not  been  done,  or  shall  or  shall  not 
be  done  (b).    1796. 


DefiuitioQ. 


I.  Cove/uints  generally. 

A  covenant  can  only  be  created  by  deed,  but  it  may  be  ^J^^ 
either  by  deed  poll  or  by  indenture  (c).     1796,  S^^  ^^ 

By  the  old  law,  a  person  not  named  as  a  party  could  b**  o?Sith 
not  be  a  covenantee  under  an  indenture.  But  he  might  ■*'***«««. 
covenant  with  a  party  to  the  indenture.  And  he  might 
be  a  covenantee  in  a  deed  poll  (d).  And  now  by  the 
stat  8  &  9  Vict.  c.  106,  s.  5, "  under  an  indenture  exe- 
cuted after  the  1st  October,  1845,  the  benefit  of  a  covenant 
respecting  any  tenements  or  hereditaments,  may  be 
taken,  although  the  taker  thereof  be  not  named  as  a 
party  to  the  same  indenture."    1797. 

Generally,  where  a  condition,  as  regards  the  matter  of  vom  cove- 

uants. 

it  is  good  or  bad,  a  covenant  comprehending  the  same 
matter  is  good  or  bad  also  (e).  This,  for  instance,  is  the 
case  with  covenants  in  restraint  of  trade  (/).  A  covenant 
not  to  carry  on  a  particular  trade  within  the  cities  of 
London  and  Westminster,  or  within  600  miles  from  the 
same,  is  good,  so  far  as  it  relates  to  London  and  West- 


(a)  See  infra,  Part  III.  T.  12, 
Ch.  5,  B.  1,  as  to  covenants  in 
pnTchase-deeds.  And  as  to  relief 
for  breach  of  covenants  or  con- 
ditions in  leases,  see  stat.  44  &  45 
Vict.  c.  41,  s.  14,  in  Appendix. 

(*)  See  2  Bl.  Com.  304 ;  1  Pres. 
Shep.  T.  160,  162,  and  remarks 
infra. 

(tf)  4  Cruise    T.  32,  c.  25,  §    8 


Burton,  §  1089. 

(d)  Shelford's  Real  Prop.  Acts, 
6th  ed.  596;  Chesterfield,  etc.,  Col- 
liery Co,  V.  ffawkinSj  3  Hurl.  & 
Colt.  677. 

(O  1  Pres.  Shep.  T.  163,  164. 
As  to  good  and  bad  conditions,  see 
supra,  par.  198  et  seq. 

(/)  Catt  V,  Tourle,  L.  R.  4  Ch. 
Ap.  654. 
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Pt.  III.T.12, 
Cu.  1,  H.  10. 


Perform, 
anoe. 


Where  a 

uenou 

becomes 

liable  to 

oovemuite 

without 

being  a 

party  or 

without 

executing. 


What  words 
create  an 
expresB 
ooveuant. 


minster,  but  void  as  to  the  rest,  as  unreasonably  restric- 
-tive(a).    1798. 

When  no  time  is  limited  for  the  performance  of  a 
covenant,  it  must  be  done  within  a  reasonable  time  (h). 
1799. 

Where  lands  are  conveyed  by  indenture  to  two  persons, 
and  one  of  them  does  not  seal  the  deed,  yet  if  he  enters 
upon  the  land  and  ciccepts  the  deed  in  other  respects,  he 
will  be  bound  by  the  covenants  contained  in  it.  And 
where  an  estate  is  limited  to  a  person  for  life,  with  a 
remainder  to  another  who  is  not  a  party  to  the  deed,  if 
the  remainderman  enters,  he  will  be  bound  by  the  cove- 
nants contained  in  the  deed  (c),    1800. 

II.  Express  and  Implied  Covenants, 

Covenants  are  either  express  or  implied.     1801. 

No  particular  words  are  necessary  to  constitute  an  ex- 
press covenant.  But  in  order  to  create  a  covenant,  there 
must  be  an  intention  to  create  such  an  obligation,  so  as 
to  give  a  right  of  action  for  the  breach,  and  not  merely 
to  impose  a  condition  or  to  make  a  qualification  (d).  A 
recital  may  amount  to  a  covenant.  And  cases  have  arisen 
where  the  words  "upon  condition,"  "  shall,"  "  it  is  agreed," 
etc.,  have  been  held  to  import  a  covenant  (e).  Where 
words  occurring  at  the  beginning  of  a  sentence  are  con- 
ditional, and  have  the  effect  of  a  condition,  they  will  not 
be  construed  to  make  a  covenant.  And  yet  if  words  of 
condition  and  words  of  covenant  are  coupled  together 
in  the  same  sentence  (as  "provided  always,  and  it  is 
covenanted,"  or  the  like),  in  such  cases  the  words  may 

(a)  Green  ▼.  Price,  13  M.  k  W. 
695.     See  supra,  par.  234. 

(J)  4  Cruise  T.  32,  c  26,  §  12. 

(<?)  4  Cruise  T,  32,  c  26,  §  4  ; 
Co.  Litt  231  a. 

Qd)Treloarv.Bu]iffe,L,K9Ex.l51, 

Qe")  4  Cruise  T.  32,  c.  25,§  6— 9; 


Woody,  Q>pper Miners' Ch.fl Com, 
B.  906  ;  14  Com.  B.  428  ;  Farrall 
V.  HUdUcky  6  C.  B.  (N.  S.)  840  ; 
Moneypennyv,  Moneypenny,  3  D.  & 
J.  672  ;  Lay  v.  Hfottraniy  19  C.  B. 
(N.  S.)  479;  Brookes  v.  Ihyedale, 
L.B.  3  C.  P.  D.  52. 
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be  oonstrued  to  make  both  a  covenant  and  a  condition  (a).  cS'^IJio!' 
1802.  — - — T 

Implied  covenants  may  arise  either  irom  the  nature  of  implied 
the  case,  where  from  the  nature  of  a  contract  a  person  must 
be  deemed  to  have  agreed  to  do  or  not  to  do  a  particular 
thing,  or  from  the  use  of  certain  technical  expressions  (6). 
1803. 

[By  virtue  of  stat  44  &  45  Vict.  c.  41  (Appendix),  s.  7, 
certain  covenants  for  title  are  implied  in  every  conveyance 
made  after  the  31st  December,  1881 — viz.,  on  a  convey- 
ance for  value  by  a  beneficial  owner,  a  covenant  for  right 
to  convey,  quiet  enjoyment,  freedom  from  incumbrance 
and  further  assurance;  on  a  conveyance  of  leaseholds, 
for  value,  by  a  beneficial  owner,  a  further  covenant  for 
the  validity  of  the  lease.  On  a  mortgage  by  a  beneficial 
owner,  a  covenant  for  right  to  convey,  quiet  enjoyment, 
freedom  from  incumbrance,  and  further  assurance ;  on  a 
mortgage  of  leaseholds  by  a  beneficial  owner,  a  further 
covenant  for  the  validity  of  the  lease,  payment  of  rent,  and 
performance  of  covenants.  On  a  settlement,  a  covenant 
by  the  settlor  for  fiirtiier  assiurance  limited.  And  on  a 
conveyance  by  a  trustee  or  mortgagee,  a  covenant  against 
incumbrances.  These  covenants  may  be  varied  or  ex- 
tended by  deed,  and  must  be  construed  in  accordance  with 
the  provisions  of  section  6^  of  that  Act.]     1803a. 

There  are  some  words  which,  when  used  in  particular  what  wordH 

create  an 

contracts,  will  create  a  covenant.    Thus,  b3'  the  old  law,  implied 

•^  '  covenant. 

the  word  grant  or  demise,  in  a  lease  for  years,  creates 
a  covenant  in  law  for  quiet  enjoyment  of  the  lands 
demised  during  the  term  (c).  But  by  the  stat.  7  &  8 
Vict.  c.  76,  8.  6,  it  was  enacted,  that  the  word  "  grant " 
should  not  create  any  warranty  or  right  of  re-entry  or 

(a)  1  Ptes.  Shep.  T.  136;  4  Cruise      ▼.  MeLea/it,  L.  B.  8  Ch.  Ap.  658. 
T.  82,  c.  24,  §  C.  (o)  4  Croiae  T.  32,  c.  25,  §  13; 

(fr)  Telegraph  DeHpateh^  etc,  Co,      Burton,  §  846,  891. 
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cIi/i"iJ'io!'  covenant  by  implication,  except  by  Act  of  Parliament. 
And  though  this  Act  was  repealed  by  the  stat.  8  &  9  Vict, 
c.  106,  yet  by  section  4  of  that  statute,  the  word  *'give" 
or  the  word  ''grant"  in  a  deed  executed  after  the  1st 
October,  1845,  shall  not  imply  any  covenant  in  law,  in 
respect  of  any  tenements  or  hereditaments,  except  so  far 
as  the  word  "give"  or  "grant"  may,  by  force  of  any  Act 
of  Parliament,  imply  a  covenant.  By  the  stat.  6  Anne 
c.  35,  ss.  30  and  34,  and  the  stat.  8  Geo.  2,  c.  6,  s.  35,  the 
words  "  grant,  bargain,  and  sell,"  in  bargains  and  sales  of 
hereditaments  in  the  East  and  North  Ridings  of  Yorkshire, 
inroUed  according  to  those  Acts,  have  the  effect  of  the 
usual  covenants  for  title  in  favour  of  a  purchaser  (a). 
And  if  a  lease  for  years  is  made,  reserving  or  yielding  and 
paying  a  certain  rent,  these  words  will  create  a  covenant 
for  payment  of  the  rent  (b).    1804. 

A  person  who  agrees  to  let  agrees  to  grant  a  valid 

lease;  and  therefore  impliedly  promises  that  he  has  a 

good  title  to  let  (c).    1806. 

Implied  An  express  covenant  will  qualify  the  generality  of  an 

qualified  by  implied  covenant,  so  that  it  shall  not  extend  further 

exprms  ^ 

ooveiiHiiui.    thj^n  tii^  express  covenant  (d).    1806. 

III.  General  and  Specific  Covenants, 

Covenants  are  again  divided  into  general  and  specific. 
A  covenant  to  settle  lands  of  a  certain  value  is  a  general 
covenant,  which  does  not  bind  any  particular  lands  of  the 
covenantor,  and  the  covenantee  will  be  deemed  a  specialty 
creditor  only.  But  a  covenant  to  settle  particular  lands 
is  a  specific  covenant  and  a  lien  on  those  lands  {e).  1807. 

(a)  Burton,  §  693  ;  4  Cruise  T.  (rf)  4  Cruise  T.  32,  c.  26,  §  16. 

32,  c.  26,  §  63.  («)  4  Cruise  T.  32,  c.  25,  §  42  ; 

(h)  4  Cruise  T.  32,  c.  25,  §  13.  Story's  Bq.  Jur.   §  1249;    Sugd. 

(c)  Strankf  v.  St,  Jokn^  L.  R.  Concise   View,  663.     See    supra, 

2  C.  P.  376.  par.  982. 
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IV.  Tnlierent  and  Collateral  Covenants.  pr.iii.T.12, 

Ch.  1,  ».  10.' 

Again,  covenants  are  divided  into  inherent,  which  are 

those  that  immediately  relate  to  the  property ;  and  col- 
lateral, which  are  those  that  immediately  relate  to  some 
collateral  thing  {a),     1808. 

V.  Joint  and  Several  Covenants. 

Again,  covenants  may  be  joint  or  several,  or  both  joint 
and  several  For,  where  several  persons  enter  into  a 
covenant^  they  may  bind  themselves  jointly,  or  they 
may  bind  each  of  themselves  severally,  or  they  may 
bind  themselves  jointly  and  severally  (6).     1809. 

If  two  lessees  covenant  jointly  and  severally  at  the 
beginning  of  the  covenants,  these  words  will  extend  to 
all  their  subsequent  covenants,  notwithstanding  the  in- 
tervention of  covenants  on  the  part  of  the  lessor  (c). 
1810. 

By  express  words  clearly  indicative  of  the  intention,  a 
covenant  may  be  joint,  or  joint  and  several,  by  or  with 
the  covenantors  or  covenantees,  notwithstanding  that  the 
interests  are  several.  So  they  may  be  several,  although 
the  interests  are  joint.  But  the  implication  of  law,  when 
the  words  are  ambiguous  or  are  left  to  the  interpretation 
of  law,  is,  that  the  words  have  an  import  corresponding 
to  the  interest  of  the  parties,  so  as  to  be  joint  when  the 
interest  is  joint,  and  several  when  the  interest  is  several, 
notwithstanding  language  which  under  different  circum- 
stances would  give  to  the  covenant  a  different  effect  {d). 
Thus,  where  a  person  covenants  with  two  or  more  and  with 
each  of  them,  if  each  of  the  covenantees  takes  a  several 
interest,  the  covenant  is  several ;  but  if  the  covenantees 

(a)  1  Pres.  Shep.  T.  161.  (i«)  1  Pres-Shep.  T.  166;  S(*r»hii' 

(*)  4  Cruise  T.  32,  c.  26,  §  17.  v.  Park,  12  M.  &  W.  13«  ;  Ptujh  v. 

(c)  4  Cruifle  T.  32,  c.  25,  §  19.  StnngJUld,  3  Com.  B.  2. 

VOL.    11.  C 
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ch.^sTio!'  ^^®  a  joint  interest  in  the  subject  matter  of  the  covenant, 
it  is  a  joint  covenant  (a).  And  it  has  been  held,  that 
where  A.  covenants  with  one  person,  *'  and  also,  as  a  dis- 
tinct covenant/'  with  another,  this  is  a  joint  covenant  on 
which  both  must  sue  jointly,  if  it  appears  on  the  face  of 
the  deed  that  they  have  a  joint  interest  in  the  subject 
matter  of  the  covenant  (b) ;  and  that  a  covenant  with 
tenants  in  common,  and  each  and  every  of  them,  their  and 
each  and  every  of  their  heirs,  executors,  administrators,  and 
assigns,  to  repair,  is  a  joint  and  not  a  several  covenant ; 
so  that  an  action  must  be  brought  by  all  the  tenants 
in  common,  or  the  survivors  or  survivor  of  them  (c). 
1811. 
^^?t  [Respecting  the  effect  of  a  covenant  with  two  or  moi-e 
mo«K.  jointly,  Stat.  44  &  45  Vict.  c.  41,  a  60  (Appendix),  enacts 
''  (1)  A  covenant,  and  a  contract  under  seal,  and  a  bond  or 
obligation  under  seal,  made  with  two  or  more  jointly,  to 
pay  money  or  to  make  a  conveyance,  or  to  do  any  other 
act,  to  them,  or  for  their  benefit,  shall  be  deemed  to  include, 
and  shall,  by  virtue  of  this  Act,  imply,  an  obligation  to  do 
the  act  to,  or  for  the  benefit  of,  the  survivor  or  survivors 
of  them,  and  to,  or  for  the  benefit  of,  any  other  person  to 
whom  the  right  to  sue  on  the  covenant,  contract,  bond,  or 
obligation  devolves.  (2)  This  section  extends  to  a  cove- 
nant implied  by  virtue  of  this  Act.  (3)  This  section 
applies  only  if  and  so  far  as  a  contrary  intention  is  not 
expressed  in  the  covenant,  contract,  bond,  or  obligation, 
and  shall  have  effect  subject  to  the  covenant,  contract, 
bond,  or  obligation,  and  to. the  provisions  therein  con- 
tained. (4)  This  section  applies  only  to  a  covenant, 
contract,  bond,  or  obligation  made  or  implied  after  the 
commencement  of  this  Act."]     1811a. 

C«)  4  Cruise  T.  32,  c.  25,  §  18.  (r)  Bradbvrnf  v.  Boifield,  14  M. 

(A)  Hopkifuton  v.  Lee,  6  Ad.  &  E.       &  W.  559. 
(N.  S.)  964. 
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VI.  Real  avd  Permnal  Corevamfs.  c?i",^iT'iu"' 


Covenants  are  fiirther  divided  into  real  and  personal,  ik^ftnitiou 
Covenants  real  are  those  which  have  for  their  object  some-  rtai. 
thing  annexed  to,  or  inherent  in,  or  directly  and  perma- 
nently connected  with,  real  property  (a).    Thus  the  usual 
covenants  for  title  are  real  covenants  (h).     1812. 

The  essential  difference  between  a  real  and  a  personal  Ewentiai 
covenant  is,  that  a  real  covenant  runs  with  the  land  (c)  between 
And  a  covenant  which  runs  with  the  land  is  one  of  which  ^^"^ 
the  obligation  on  the  one  hand,  and  the  benefit,  to  be  covenant 

^  running 

enforced  by  action,  on  the  other  hand,  will  attach  upon  the  J^^Jj^*'"' 
successive  owners  of  the  property  {d).     1813. 

Whether  the  covenants  are  real  or  personal,  the  cove-  LLibiiitv  of 
nantor  is  liable  to  an  action  for  damagfes  for  breach  of  nantor,  hi« 

"  heini.exwn- 

covenant,  or,  if  he  is  dead,  his  executors  or  administrators  t«w..an«i 
are  liable  to  the  extent  of  his  personal  property  in  their  ♦''*^'^ 
hands ;  and  if  the  covenant  is  (as  it  constantly  is)  for  him 
and  his  "  heirs,*'  then  his  heir  is  also  liable,  so  far  as  the 
value  of  any  real  property  which  has  descended  to  him  in 
fee  simple  may  extend  {e).  [By  the  old  law  the]  heirs 
are  not  bound  unless  named;  and  the  heirs  cannot  be 
bound  unless  the  obligation  commences  in  or  with  the 
ancestor;  and  therefore  a  covenant  by  a  man,  for  himself, 
his  executors  and  administrators,  or  for  his  heirs,  with- 
out naming  himself,  even  though  the  act  is  to  be  done 
after  his  death,  will  not  bind  the  heirs.  The  executors 
and  administrators  are  bound  without  being  named,  unless 
the  act  is  one  which  is  to  be  performed  personally  by  the 
covenantor,  and  there  has  been  no  breach  before  his 
death  (/).    1814. 

(a)  4 Cruise  T..S2,  c.2r>,  §  21.  See  Hooper  v.  Clark,  L.  R.  2  Q.  B.  200. 

Thvma*  v.  Hayrcard,  L.  R.  4  Ex.  (rf)  Burton,  §  475. 

311,  infra,  par.  1824.  \c)  Burton,  §  579  ;  Suffd.  Conriso 

(J)  4  Cruise  T.  32,  c.  25,  §  64  ;  View.  452. 

Sngd.  Co^ci8e  View,  435.  (/)  1  Prep.  Slic|..  T.  80, 177— S  ; 

ie)  4 Cruise  T.  32,  c.  25,  §  25, 28.  1  Jarra.  A:  Hytli,  hy  Swoot,  434  :  W 

8ec  W'lUon  v./Ziirf ,2  Hera.&  M.  551  ;  Id.  48 1— n. 

C2 
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cTi'/iVi^'io^      [^^^  ^ow  as  regards  covenants  made  after  the  31st  day 

Covenants  to  ^^  December,  1881,  it  is  enacted  by  stat.  44  &  45  Vict. 

or^zwutOTB,  <^*  ^1  (Appendix),  s.  58,  that  ''  (1)  A  covenant  relating  to 

ton,  and      land  01  inheritance,  or  devolving  on  the  heir  as  special 

occupant  shall  be  deemed  to  be  made  with  the  covenantee, 

his  heirs  and  assigns,  and  shall  have  effect  as  if  heirs  and 

assigns  were  expressed.     (2)  A  covenant  relating  to  land 

not  of  inheritance,  or  not  devolving  on  the  heir  as  special 

occupant,  shall  be  deemed  to  be  made  with  the  covenantee, 

his  executors,  administrators,  and  assigns,  and  shall  have 

effect  as  if  executors,  administrators,  and  assigns  were 

expressed."     And  it  is   also  enacted   by  s.  59  of  the 

covenantfl,   samc  Act  that  ''(1)  A  covenant^  and  a  contract  under 

under  seal,    scal^  and  a  bond  or  obligation  under  seal,  though  not 

obugatioiw    expressed  to  bind  the  heirs,  shall  operate  in  law  to  bind 

under  seal,  '^  '  r 

hein^d^  the  heirs  and  real  estate,  as  well  as  the  executors  and 
real  eetat*.  administrators,  and  personal  estate,  of  the  person  making 
the  same,  as  if  heirs  were  expressed.  (2)  This  section 
extends  to  a  covenant  implied  by  virtue  of  this  Act.  (3) 
This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  covenant,  contract,  bond, 
or  obligation,  and  shall  have  effect  subject  to  the  terms 
of  the  covenant,  contract,  bond,  oi*  obligation,  and  to  the 
provisions  therein  contained.  (4)  This  section  applies 
only  to  a  covenant,  contract,  bond,  or  obligation  made  or 
implied  after  the  commencement  of  this  Act."]  1814a. 
ABtoiiabi-       By  the  stat.  22  &  23  Vict.  c.  35,  s.  27,  "Where  an  exe- 

lity  of  exe-  ,      .     .  i  •    i  i  i  j  i 

cutororad-  cutor  or  administrator,  liable  as  such  to  the  rents,  cove- 

ministrator 

»"  'J^e^  nants,  or  agreements  contained  in  any  lease  or  agreement 
S^ijOTts.  for  ft  lease  granted  or  assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered,  shall  have  satisfied 
all  such  liabilities  under  the  said  lease  or  agreement  for  a 
lease  as  may  have  accrued  due  and  been  claimed  up  to 
the  time  of  the  assignment  hereafter  mentioned,  and  shall 
have  set  apart  a  suflScient  fund  to  answer  any  future 
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claim  that  may  be  made  in  respect  of  any  fixed  and  ^,;\";^i{if' 
ascertained  sum  covenanted  or  agreed  by  the  lessee  to  be 
laid  out  on  the  property  demised  or  agreed  to  be  demised, 
although  the  period  for  laying  out  the  same  may  not  have 
arrived,  and  shall  have  assigned  the  lease  or  agreement 
for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty  to 
distribute  the  residuary  personal  estate  of  the  deceased 
to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part,  or  any  further  part  (as 
the  case  may  be),  of  the  personal  estate  of  the  deceased  to 
meet  any  future  liability  under  the  said  lease  or  agree- 
ment for  a  lease ;  and  the  executor  or  administrator  so 
distributing  the  residuary  estate  shall  not,  after  having 
assigned  the  said  lease  or  agreement  for  a  lease,  and 
having,  where  necessary,  set  apart  such  suiBcient  fund  as 
aforesaid,  be  personally  liable  in  respect  of  any  subse- 
quent claim  under  the  said  lease  or  agreement  for  a  lease; 
but  nothing  herein  contained  shall  prejudice  the  right  of 
the  lessor  or  those  claiming  under  him  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  person  or  persons 
to  or  amongst  whom  the  said  assets  may  have  been 
distributed/'     1816. 

And  by  s.  28,  "  In  like  manner,  where  an  executor  or  ^  to  liabi. 

•^  '  '  lity  ox  exe- 

administrator,  liable  as  such  to  the  rent,  covenants,  or  ^^^^^^^'^^ 
agreements  contained  in  any  conveyance  on  chief  rent  or  S'Siv^-* 


anoeson 


rent-charge  (whether  any  such  rent  be  by  limitation  of  use,  chief  rent 
grant,  or  reservation),  or  agreement  for  such  conveyance,  charge. 
granted  or  assigned  to  or  made  and  entered  into  with  the 
testator  or  intestate  whose  estate  is  being  administered, 
shall  have  satisfied  all  such  liabilities  under  the  said  con- 
veyance, or  agreement  for  a  conveyance,  as  may  have 
accrued  due  and  been  claimed  up  to  the  time  of  the  con- 
veyance hereafter  mentioned,  and  shall  have  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be 
made  in  respect  of  any  fixed  and  ascertained  sum  cove- 
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V^'J'iJh'  '^^^^d  or  agreed  by  the  grantee  to  be  laid  out  on  the 
property  conveyed,  or  agreed  to  be  conveyed,  although 
the  period  for  laying  out  the  same  may  not  have  arrived, 
and  shall  have,  conveyed  such  property,  or  assigned  the 
said  agreement  for  such  conveyance  as  aforesaid,  to  a 
purchaser  thereof,  he  shall  be  at  liberty  to  distribute  the 
residuary  personal  estate  of  the  deceased  to  and  amongst 
the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part  or  euiy  further  part  (as  the  case  may  be) 
of  the  personal  estate  of  the  deceased  to  meet  any  future 
liability  under  the  said  conveyance  or  agreement  for  a 
conveyance ;  and  the  executor  or  administrator  so  distri- 
buting the  residuary,  estate  shall  not,  after  having  made 
oi-  executed  such  conveyance  or  assignment,  and  having, 
where  necessary,  set  apart  such  sufficient  fund  as  aforesaid, 
be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  <x>nveyance,  or  agreement  for  conveyance  ; 
but  nothing  herein  contained  shall  prejudice  the  right  of 
the  grantor,  or  those  claiming  under  him,  to  follow  the 
assets  of  the  deceased  into  the  hands  of  the  person  or 
jiei-sons  to  or  among  whom  the  said  assets  may  have  been 
distributed."  1816. 
ApiHHi.tco  Those  persons  only  will  be  bound  by  a  teal  covenant, 
bi'uSd!  ^^^  ^^®  ^^^  estate  of  the  covenantor.  Atid  therefore  an 
appointee  of  the  covenantor  will  not  be  bound :  because 
the  appointee  is  in  under  the  deed  creating  the  power :  his 
estate  is  derived  out  of  the  seisin,  not  of  the  appointor,  but 
of  the  person  out  of  whose  seisin  the  appointor's  estate  was 
derived  (a).  1817. 
Liability  i.f  In  the  case  of  inherent,  but  not  of  collateral  covenants, 
wa^n:  cvcu  though  assigns  be  not  mentioned,  and  whether  the 
assignment  is  from  the  lessee  himself,  or  from  his  repre- 
sentatives, or  from  any  other  assignee,  an  assignee  is  bound 

(«)  9  Jarm.  .Vc  Byth.  by  Sweet,       439,  441  ;  4  Cruise  T.  32,  c.  26, 
;u:.,  846  ;  Sugd.  Concise  View,  437,       67. 
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by  an  express  real  covenant  from  the  date  of  his  assign-  q^^^'^iq* 
ment,  whether  he  enter  or  not,  but  only  while  he  continues 
assignee ;  and  he  may  at  any  time  discharge  himself  from 
his  obligation  to  the  reversioner,  but  not  from  his  covenants 
for  indemnity,  by  an  assignment,  even  to  a  beggar  (a). 
1818. 

But  the  lessee  himself,  the  original  covenantor,  is  not  Liabrntv  of 

lofl086  BftiOir 

discharged  from  liability  on  an  express  covenant  by  assign-  aaugnmeut. 
ing  over  the  term ;  nor  are  his  heirs,  when  named,  nor  his 
executors  or  administrators;  for  the  lessor  or  grantee  of  the 
reversion  may  either  charge  the  lessee,  his  heirs,  executors, 
or  administrators,  or  the  assignee  (6).  But  the  original 
lessee  is  discharged  from  all  implied  covenants  by  his  as- 
signment, if  assented  to  by  the  reversioner  (c).    1818. 

Each  successive  assignee  of  a  lease  is  bound  to  indemnify  Liability  of 

"  assignee  to 

the  original  lessee  against  breaches  of  covenants  in  the  ^««^ 
lease  committed  by  each  assignee  during  the  continuance 
of  his  own  term  (d).     1820. 

A  person  who  is  not  assignee  of  the  whole  term  or  un-  underieiMe 
expired  residue  of  a  term,  but  is  a  mere  underlessee,  or  an  claiming 

under  him 

assignee  of,  or  person  claiming  under,  an  underlessee,  is  not  ^^^  ^^^ 
liable  to  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  original  lease  (e).     But  he  may  under  cer- 
tain circumstances  be  liable  to  an  injunction  (/).     1821. 

The  benefit  of  real  covenants  passes  to  the  heirs  of  the  to  whom 

*      ^  ^  ^  the  benefit 

covenantee,  although  entered  into  with  him  and  his  execu-  ^^^^^ 
tors  and  administrators  only,  If  they  relate  to  land  of  which  ******** 
the  covenantee  is  seised,  either  previously  to  or  by  the  deed 
containing  such  covenants,  or  by  a  deed  forming,  with  such 
deed,  a  part  of  one  transaction.     And  the  benefit  of  real 

(a)  1   Prea.  Shep.  T.  177,  180;  (<0  MauleY,  Garrett,  L.B.,  5  Ex. 

Burton,  §  1086  ;  9  Jarm.  k  Byth.  132  ;  7  Ex.  (Ex.  Ch.)  101. 

by  Sweet,  338—9.  («)  4  Cruise  T.  32,  c.  26,  §  33 ; 

(J)  1  Pres.  Shep.  T.  180 ;  4  Cruise  Burton,  §  865  n. 

T.  32,  c.  25,  §  37 ;  Burton,  §  1086  ;  (/)  Parker  v.  WhyUy  1  Hem.  A: 

Smyth  ▼.  Nortk,  L.  R.  7  Ex.  242.  Mil.  167  ;  dementi  v.  Welles,  L.  R. 

00  Barton,  §  1087.  1  £q.  200. 
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ch^i^^  10.'  covenants,  entered  into  with  the  covenantee,  his  heirs  and 
assigns,  or  even  with  the  covenantee  and  his  heirs  only,  also 
passes  to  all  persons  who  take  the  estate  of  the  covenantee 
or  any  estate  derived  out  of  that  estate,  but  not  to  persons 
whose  estate  is  derived  out  of  the  seisin  of  some  other 
person.     Hence,  where  covenants  are  entered  into  with  the 
releasee  to  uses  and  his  heirs  and  assigns,  br  with  him  and 
his  heirs  only,  they  run  with  the  land  for  the  benefit  of  all 
the  cestuis  que  use  whose  estates  are  derived  out  of  the 
momentary  seisin  of  such  releasee,  whether  such  cestuis  que 
use  are  or  are  not  parties  to  the  conveyance,  and  whether 
they  claim  immediately  under  it,  or  by  virtue  of  an  appoint- 
ment made  under  a  power  contained  in  that  conveyance. 
And  so,  where  the  covenants  are  made,  not  with  the  re- 
leasee to  uses,  but  with  the  cestui  que  use  and  his  heirs 
and  assigns,  or  with  him  and  his  heirs  only,  they  run  with 
the  land  for  the  benefit  of  any  person  who  claims  as  suc- 
cessor or  alienee  of  his  estate.     But  when  made  with  the 
cestui  que  use  and  his  heirs  and  assigns,  they  do  not  run 
with  the  land  for  the  benefit  of  an  appointee  of  the  cestui 
que  use ;  because  such  appointee,  though  the  alienee  of  the 
cestui  que  use,  is  not  the  alienee  of  his  estate ;  for  the  cestui 
que  use,  by  the  appointment,  defeats  and  annihilates  his 
own  estate,  and  substitutes  a  new  estate  in  favour  of  bis 
appointee,  which  takes  effect,  not  out  of  the  seisin  of  the 
cestui  que  use,  but  out  of  the  original  seisin  of  the  releasor 
to  uses.     In  consequence  of  this,  where  the  releasee  to  uses 
and  the  purchaser  are  different  persons,  covenants  which 
are  intended  to  run  with  the  land  should  be  made  with  the 
releasee  to  uses,  and  not  with  the  cestui  que  use  (a).  1822. 
As  the  covenants  will  only  run  with  the  estate  of  the 
covenantee,  if  he  takes  but  a  particular  estate,  and  an  estate 

id)  4  Cruise  T.  32,  c.  25,  §  28, 64;  364  ;  Burton,  §  581,  586  ;  1  Pres. 
8ugd.  Concise  View,  435 — 441;  9  Sliep,T.  17  6;  Western  v. Macdermot, 
Jarm,  &.  Byth.  by  Sweet,  365,  362,       L.  R.  1  £q.  499. 
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in  remainder  is  limited  to  another  person,  the  covenants  cIl/"*Jia* 
will  not  run  with  the  latter  estate,  unless  the  remainder- 
man  is  expressly  named  in  the  covenant,  and,  in  cases 
under  the  old  law,  is  also  a  party  to  the  deed  (a).    1823. 

If  a  covenant  does  not  concern  the  land  itself,  but  only 
a  particular  mode  of  occupying  or  using  the  same,  it  does 
not  run  with  the  land.  Thus,  if  a  lessee  covenants  to  use 
the  premises  as  a  public-house,  and  the  lessor  covenants 
not  to  build  or  keep  any  house  for  the  sale  of  beer  or 
spirits  within  a  certain  distance  of  the  demised  premises, 
the  lessor  s  covenant  does  not  run  with  the  land,  so  as  to 
enable  the  assignee  of  the  lease  to  sue  him  (6).     1824. 

Where  the  whole  of  a  term  is  assigned,  and  no  reversion 
is  left  in  the  assignor,  though  the  rent  be  reserved  to  the 
original  lessee  and  not  to  the  lessor,  the  assignee  will  be 
entitled  to  the  benefit  of  the  covenants  contained  in  the 
original  lease  (c).    1826. 

VII.   Construction  of  certain  Covenants. 

In  the  case  of  a  covenant  not  to  carry  on  a  profession 
or  business  within  a  certain  distance  of  a  specified  place, 
it  should  be  defined  in  what  way  the  distance  is  to  be 
measured :  whether  in  a  straight  line  "  as  the  crow  flies," 
or  by  the  nearest  mode  of  practicable  access.  In  the 
absence  of  such  definition,  it  has  been  held  (but  not 
unanimousl}^  that  the  distance  is  to  be  measured  in  the 
former  way  (d).    1826. 

The  widow  of  the  covenantor,  claiming  dower  is  acoveuan- 

"  tor's  widow 

person  claimine:  under  him,  within  the  meaning  of  the  ciwrnn 

Mr  o  '  o  under  him. 

covenants  for  title  (e).     1827. 

Although  covenants  are  to  be  construed  according  to  covenant  to 

*-'  ^  o  keeppoU(^ 

the  intent  of  the  parties,  yet  where  a  person  covenants  ^  '^^ 

{a)  9  Jann.  k,  Byth.  by  Sweet,  {c)  4  Cruise  T.  32,  c.  25,  §  6. 

363.    See  snpra,  par.  1 798.  {d)  Mo^tUt  v.  Cole,  L.  R.  7  Ex.  70; 

(*)  Thoma*  v.  Hayward,  L.  R.  4  8  Ex.  (Ex.  Ch.)  32. 

Ex.  311.  (e)  See  4  Cruise  T.  32,  c.  26,  §  78. 
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S*/?'**i(k'  to  do  and  perform  all  such  acts,  matters,  and  things  as 
may  be  requisite  for  continuing  and  keeping  on  foot  a 
policy  of  insurance  on  his  life,  it  was  held  that  this 
covenant  could  not  be  read  negatively,  as  if  he  had 
covenanted  to  do  no  act  whereby  it  would  become 
void;  and  that  therefore  the  covenant  is  not  blx>ken 
by  his  suicide,  whereby  the  policy  becomes  forfeited 
(a).    1828. 

Meaning  of       It  has  bccn  held  that  a  char&^e  for  repair  of  it  bridfte 

expression      ^  o  jt  «=» 

^^of     ig  not  a  parliamentary  tax,  within  the  meaning  of  a 

covenant  to  pay  rent  clear  of  "  all  taxes  and  deductions 

whatsoever,  parliamentary  ot  parochial,''  where  it  arises 

from  a  liability  by  reason  of  tenure,  and  does  not  originate 

in  an  Act  of  Parliament,  though  an  Act  of  Parliament 

supplies  a  more  convenient  mode  of  raising  the  necessary 

funds  to  meet  it  (b).     1828. 

Covenant  as      Where  a  house  is  sold  subject  to  a  covenant  not  to 

for  which  a  cany  on  any  trade,  business,  or  calling  whatever,  in  or 

bund  is  to  be  upon  it,  or  otherwise  use,  or  suffer  the  same  to  be  used, 

to  the  annoyance,  nuisance,  or  injury  of  any  of  the  houses 

on  the  estate,  the  carrying  on  a  school  for  young  ladies, 

or  eui  hospital,  is  a  breach  of  the  covenant  (c).     1830. 

There  have  been  several  cases  relating  to  covenants  as 
to  the  sale  of  beer  and  other  drinks,  and  the  law  seems 
in  an  unsettled  and  unsatisfactory  state  (d).    1831. 

Where  a  purchaser  covenants  that  he  will  not  do  any- 
thing that  would  be  "  a  nuisance,"  the  word  "  nuisance  " 
must  be  restricted   to   its  technical   meaning,  and  not 

(a)  Dormay  v.    BorrodaUe,  10  Garnett,  L.  B.  9  Eq.  26 ;  Jont*  v. 

Beav.  335  ;  5  Com.  B.  380.  Bone,  L.  B.  9  Eq.  674 ;  Bulwp  of 

(h)  Baker  v.  CheenhiU,  3  Ad.  k  St.  Albatig  v.  Battershyy  L.  R.  3 

B.  (N.  S.)  148.  Q.  B.  D.  359 ;  London  ^  Suburban, 

{c)  Xevip  V.  Sober,  1  Sim.  (N.  S.)  Land  ^'  Building  Comp,  v.  Meld, 

517  ;  Bramwell  v.  Lacy,  L.  R.  10  L.  R.  16  Ch.  D.  (Ap.)  645 ;  Bolt  S' 

Ch.  D.  691.  Co.  V.  Collyer,  L.  R.  16  Ch.  D.  718  ; 

{d)  Peaxe  v.  CoaU,  L.  R.  2  Eq.  NUnoll  v.  J'lBnning,  L.  R.  19  Ch.  D. 

688 ;  London  <f  N.  W,  My.  Co.  v.  268. 
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regarded  as  synonymous  with  "  annoyance " ;   and   the  oiS'°^nTio!* 
establishment  of  a  national  school  is  not  a  legal  nuisance* 
though  it  may  tend  greatly  to  depreciate  the  value  of  the 
adjoining  property,  which  the  covenant  was  designed  to 
protect  (a).     1832. 

The  erection  of  a  charitable  educational  institution  is 
an  infringement  of  a  covenant  that  no  building  shall  be 
used  otherwise  than  as  and  for  a  private  residence  only, 
or  for  any  purpose  of  trade  (&).    1832a. 

VIII4   Cesser,  Discharge,  or  Satisfaction  of  Commints, 

and  Relief  against  them. 

Where  a  person  has  expressly  and  absolutely  contracted  ^^^*'  "* 
or  covenanted  to  do  a  particular  thing,  it  is  no  ground  for  ^f^*^ 
the  interference  of  a  Court  of  Equity  that  he  has  been  "«™'°*®^* 
prevented  by  accident  or  unforeseen  circumstances  from 
fulfilling  his  engagement,  or  frx)m  deriving  the  full  benefit 
of  the  contract  on  his  side.    For  he  might  have  prevented 
any  injury  to  himself  from  accident,  by  making  proper 
exceptions ;  but  since  he  omitted  doing  so,  the  law  will 
presume  an  intentional  general  liability  (c).     So  that  if  a  *<>  ^v^* 
lessee  covenants  to  keep  the  demised  premises  in  repair, 
he  will  be  bound  to  do  so,  notwithstanding  any  unavoid- 
able accident  by  which  they  are  destroyed  or  injured  (d). 
And  where  there  is  a  covenant  to  pay  rent  during  the  JJ„^.^^ 
term,  without  any  proper  exceptions,  it  must  be  paid, 
notwithstanding  the  premises  are  accidentally  burnt  down 
during  the  term  (e).     And  where  a  person  covenants  to  ^^^'^J"** 
raise  and  work  a  certain  number  of  tons  of  coal  in  the  ^[^ty  of 
year,  and  pay  for  the  same  a  certain  rate  per  ton,  or  pay 
a  fixed  rent|  whether  the  coals  should  be  wrought  or  not ; 
the  whole  amount  of  rent  may  be  claimed,  although  the 

(<i)  UarriMtm  v.  Oood,  L.  R.  11  {c)  See  Story's  Eq.  Jur.  §  101— 

Eq.  338.  104. 

\h)  ffemutn  t.  Chapwan^  L.  R.  {d)  Story's  Eq.  Jur.  §  101. 

7  Ch.  D.  (Ap.)  271.  {e)  Story's  Eq.  Jur.  §  102. 
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cS'."^*8^'io^'  mine  is  so  exhausted  that  the  lessee  could  not  raise  the 
number  of  tons  in  the  year.  In  such  a  case  it  is  con- 
sidered that  the  Court  cannot  import  into  the  covenant 
a  condition  that  there  should  be  coals  to  that  extent :  if 
such  was  the  intention  of  the  parties,  they  should  have 
so  expressed  it  (a).  But  where  performance  of  a  covenant 
is  become  impossible,  by  the  act  of  God  (as  where  a 
person  who  covenants  to  serve  another  for  seven  years, 
dies  before  the  seven  years  are  expired),  the  covenant  is 
discharged  (6).     1833. 

oppttwive        If  a  covenant  is  very  injurious  and  oppressive,  a  Court 

covenant 

not  enforced  of  Equity  will  not  enforce  it,  nor  grant  an  injunction  to 

prevent  a  breach  of  it  (c).     1834. 
Covenante        Where  the  deed  itself,  wherein  the  covenants  are  con- 

detenninod 

d^or"*  tained,  or  the  estate  on  which  the  covenants  depend,  is 
^^  at  an  end,  there,  regularly,  the  covenants  are  also  deter- 
mined, except  in  cases  provided  against  by  the  stat.  7  &  8 
Vict  c.  76,  s.  12,  and  8  &  9  Vict.  c.  106,  s.  9  (d).  And, 
therefore,  under  the  old  law,  if  a  lease  for  life  or  years 
was  surrendered,  except  for  the  purpose  of  I'enewal,  or  if 
a  deed  was  void  by  erasure  or  the  like,  and  there  were 
covenants  contained  in  the  deed,  the  covenants  were  also 
extinguished  thereby.  But  a  surrender  did  not  discharge 
a  breach  of  covenant  antecedent  to  such  surrender  (e). 
1836. 

Where,  on  a  purchase  by  the  lessee,  a  conveyance  of 
the  inheritance  is  made  by  the  lessor  to  the  lessee,  that 
puts  an  end  to  the  covenants  in  the  lease  (/).     1836. 
Where  the        In  the  casc  of  a  covenant  that  a  wife  or  relative  shall 

leaving  a 

distributive  rcccive  a  gross  sum  on  the  death  of  the  covenantor,  his  or 

ahare  by  an  o  ' 

JT^Stom-    ^®r  distributive  share,  in  the  case  of  an  intestacy,  if  equal 

(fl)  MarquU  of  Bute  v.  Tfutmp-  end  of  8.  5,  on  Leases. 

ifan,  13  M.  &,  W.  487.  (c)  1  Pres.  Shep.  T.  180 ;  1  Piatt 

(ft)  1  Pres.  Shep.  T.  180.  on  Leases,  787—8. 

(c)  Talbot  V.  F(»rd,  13  Sim.  173.  (/)  Sugd.  Concise  View,  124. 

(d)  See  Part  IlL  T.  12,  Ch.  2, 
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to  or  greater  than  the  sum  covenanted  to  be  paid,  is  to  be  c^;  Wia' 
considered  as  a  performance ;  if  less,  as  a  part  perform-  ^^^^ 
anoe.   But  where  the  covenant  is  that  an  annuity  shall  be  S^j^^^j^. 
paid  or  secured  on  the  death  of  the  covenantor,  the  distri-  wv^iSit. 
butive  share  is  not  a  performance  or  part  performance  (a). 
And,  where  the  covenant  debt  arises  in  the  lifetime  of ,  the 
covenantor  (as  where  he  covenants  within  two  years  after 
marriage  to  pay  a  certain  sum,  and  he  outlives  the  two 
years),  a  distributive  share  will  not  be  a  performance  or  a 
.satisfaction  of  the  covenant.     Nor  is  an  orphanage  part ; 
for  it  is  not  in  the  &ther's  power  (b).    1837. 

Where  a  father,  on  the  marriage  of  his  daughter,  cove-  where  an 

^  ^  oblig&tioii 

nants  that  he  will,  by  deed  or  will,  give,  leave,  and  be-  by^venant 
qaeath  unto  her  an  equal  share  with  his  other  children,  ^^^t^^ 
of  all  .the  real  and  personal  estate  of  which  he  may  die  £  wSJ?'* 
seised  or  possessed,  and  the  daughter  dies  in  her  fathers  ^^tered 
lifetime,  and  he  devises  and  bequeaths  his  property  to  his 
surviving  children,  it  has  been  held  that  this  is  no  breach 
of  the  covenant  (o).     1838. 


Section  XI. 

Of  the  Indorsed  Receipt. 

It  is  the  usual  practice  to  acknowledge  payment  of  the  ^•"^•'^•,^,2' 

consideration  money  in  the  operative  part.  And  sometimes 

there  is  a  distinct  recital  of  the  payment  of  the  same.  In 
addition  to  either  or  both  of  these,  it  is  usual,  in  the  case 
of  a  purchase  or  mortgage,  where  the  consideration  money 
is  paid  or  advanced  at  the  time  of  the  execution,  to  indorse 
upon  the  deed  a  receipt  for  it,  signed  by  the  party  who 
receives  the  money.  But  when  the  payment  of  the  money 
is  recited  as  an  antecedent  transaction,  it  is  not  usual  to 
place  a  receipt  on  the  back  of  the  deed.  At  law,  either  the 
recital  or  the  acknowledgment,  if  sufficiently  precise,  will 

(tf )  2  Spence's  Eq.  Jur.  609.  (r)  Jonei^  v.  Ilmr,  7  Hare  267. 

(ft)  2  Spence'8  Eq.  Jur.  609. 
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oS^^'bTil'  ^^^  ^^®  parties  by  efltoppeL     But  the  indorsed  i^eceipt  is 
not  condasive,  because  not  under  seal    And  in  equity, 
none  of  these  are  of  any  avail  if  non-payment  is  proved,  as 
it  may  be  (a).   In  equity,  payment  will  be  presumed,  after 
a  great  length  of  time  (6).    The  indorsed  receipt,  or,  it 
seems,  a  distinct  circumstantial  recital  of  payment  in  the 
body  of  the  deed,  is,  under  ordinary  circumstances,  suffi- 
cient to  excuse  persons  subsequently  dealing  with  the 
purchaser,  from  inquiring  whether  the  money  has  been 
actually  paid  (c).    And,  on  the  other  hand,  the  absence  of 
any  receipt  for  the  consideration  is  notice  to  a  purchaser 
that  it  has  not  been  paid  (d).    1838. 
Jl^pJ^        [As  regards  deeds   executed   after  the  Slst  day  of 
t^snd  December,  1881,stat.  44  &  45  Vict,  c  41  (Appendix),  enacts 
or^SSi^  by  s.  64,  "A  receipt  for  consideration  money  or  securities  in 
«S»oient     the  body  of  a  deed  shall  be  a  sufficient  discharge  for  the 
sabrnqaant   samo  to  the  pcrsou  paying  or  delivering  the  same  with- 
*1 5ST*"*  ^^^  *^y  f^irther  receipt  for  the  same  being  indorsed  on  the 
S^**"*"     deed  ;'*  and  also  by  s.  55,  that  "A  receipt  for  consideration 
money  or  other  consideration  in  the  body  of  a  deed  or 
indorsed  thereon,  shall  in  favour  of  a  subsequent  purchaser 
not  having  notice  that  the  money  or  other  consideration 
thereby  acknowledged  to  be  received  was  not  in  &ct  paid 
or  given,  wholly  or  in  part,  be  sufficient  evidence  of  the 
payment  or  giving  of  the  whole  amount  thereof."    This 
section  annuls  the  old  presumption  from  the  absence  of 
an  indorsed  receipt,   that  the    purchase  or  mortgage 
money   has  not  been  paid     And  with  respect  to  the 
receipt  in  a  deed  or  indorsed  thereon  being  an  authority 
for  payment  to  a  solicitor  see  supra,  par.  1092b  (e).] 
1838a. 

(a)  Sugd.  Concifle  View,   537;  (rf)  IJarm.  &  Byth.  by  Rveet,  93. 

Burton,  §  535  ;  1  Jarm.  &  Byth.  by  (<»)  See  In  re  Bellamy  and  the 

Sweet,  90 ;  6  Id.  552  ;  9  Id.  78  ;  4  MttropoUtan    Board    of    W<rrk*^ 

Cruise  T.  32,  c.  20,  §  27.  L.  R.  24  Ch.  D.  (Ap.)  387,  where 

(Jji)  Sugd.  Conciae  View,  537.  this  was  held  not  to  apply  to  the 

(r )  9  Jarm.  &  Byth.  by  Sweet,  78,  Bolicitor  of  trustees. 
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CHAPTER  11. 

OP  THE  DIFFERENT  KINDS  OF  DEEDS :  AND  FIRST,  OF  THE 
DIFFERENT  KINDS  OF  COBOCON   LAW  CONVEYANCES. 

Those  deeds  which  are  termed  conveyances,  in  the  wide  t.^^2"Vh?*2 
sense  of  the  word,  and  which  serve  to  create,  divide,  trans-  j^^^^^^^^ 
far,  discharge,  strengthen,  defeat,  or  renounce  estates  or  ^^' 
interests,  may  be  arranged  into  two  great  classes : — 

I.  Conveyances  at  the  common  law. 

II.  Statutory  Conveyances,  that  is,  deeds  which  derive 
their  efficacy  from  the  operation  of  an  Act  of  Parliament. 
1840. 

I.  Of  Common  Law  Conveyances  there  are  about  thirteen  common 
kind9 : — 1.  Feoffments,    2.  Gifts.    3.  Qrants.    4.  Bargains  anoes. 
and  Sales.     5.  Leases.     6.  Exchanges.     7.   Partitions. 

8.  Releases.  9.  Confirmations.  10.  Surrenders.  11.  As- 
signments.    12.  Defeasances.     13.  Disclaimers.     1841. 

Defeasances  and  disclaimers  operate  in  effect  as  convey- 
ances, by  causing  property  to  return.  Feoffments,  leases 
and  partitions  exclusively  relate  to  real  estate.  Qifbs, 
grants,  bargains  and  sales,  exchanges,  releases,  confirma- 
tions, surrenders,  assignments,  defeasances,  and  disclaimers 
may  relate  either  to  real  or  to  personal  estate.    1842. 

II.  Not  reckoning  those  deeds  which  existed  at  common  statutoir 
law.  and  when  made  to  uses  operate  under  the  Statute  of  anoe*. 
Uses,  such  ^  feoffments  and  bargains  and  sales  to  uses, 
there  are  about  ten  kinds  of  statutory  deeds: — 1.  Covenants 

to  stand  seised.  2.  Deeds  of  Lease  and  Release.  3.  Sta- 
tutory Releases.  4.  Statutory  Grants,  that  is,  Grants  to 
uses  under  the  Statute  of  Uses  and  the  stat.  8  &  9  Vict. 
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T^ifcH?'2.  ^-  ^^^>  ^'  2'   ^'  Deeds  to  lead  and  declare  the  uses  of  other 

assuranoes.    6.  Deeds  of  revocation  of  uses.    7.  Deeds  of 

appointment  under  powers.     8.  Leases  under  powers. 

9.  Bargains  and  sales  under  the  Act  for  the  abolition  of 

Fines  and  Recoveries.   10.  Concise  conveyances  and  leases 

under  stat.  8  &  9  Vict.  c.  1 19  [repealed  by  stat.  44  &  45  Vict. 

c.  41],  stat.  8  &  9  Vict  a  124,  and  stat.  25  &  26  Vict.  c.  53. 

[Also  Statutory  Mortgages  and  Short  Forms  of  Deeds 

under  stat.  44  &  45  Vict.  c.  41  (Appendix).]     1843. 

i^«®^,.  Deeds  under  the  Statute  of  Uses  are  said  to  operate 

StiOTof"'^  either  without  transmutation  of  possession,  as  in  the  case 

S^SiSout    of  a  bargain  and  sale,  or  a  covenant  to  stand  seised ;  or  by 

tion  d^^      transmutation  of  possession,  as  in  the  case  of  deeds  to  lead 

1XM868BiOIl 

or  declare  the  uses  of  feoffinents,  fines,  or  recoveries :  for, 
in  the  former  case,  the  alteration  of  the  legal  seisin  is 
effected  by  the  mere  operation  of  the  statute,  the  use  alone 
being  transferred  by  the  conveyance  itself;  while  in  the 
latter  case,  the  legal  seisin  is  first  transferred  by  a  common 
law  assurance  before  the  statute  operates  (a).    1844. 
2J^^®'"      III.  There  are  some  other  deeds  which  affect  or  concern 
veynnoeB.     ^.^  ^^  personal  cstatc,  but  are  not  properly  termed  con- 
veyancea     Such  are,  1.  Deeds  of  covenant  or  agreement 
respecting  real  estate.    2.  Bonds.    3.  Declarations  of  trust 
of  real  estate.     4.  Deeds  of  appointment  of  trustees,  re- 
ceivers, stewards,  guardians,  attorneys,  and  others  standing 
in  a  confidential  relation.    1846. 
^S^Sd"      ^^'  Some  of  these  various  deeds  serve  as  purchase  deeds, 
OTwtoSi^   others  as  mortgage  deeds,  others  as  marriage  settlements, 
^T^^    others  as  deeds  of  arrangement,  others  as  deeds  of  in- 
^    *"'      demnity,  others  as  composition  or  creditors'  deeds,  others 
as  apportionments  of  rents,  others  as  partnership  deeds, 
and  others  are  used  for  certain  other  purposes  which  will 
appear  from  the  definitions  given  of  them  in  the  following 
pages.    1846. 

(a)  1  (^ruise  T.  11.  c.  4,  §  12—14  ;  2  Pres.  Shep.  T.  510. 


a 

written 
aiui- 
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Section  I. 
Of  a  Feoffment. 

A  feoffment  properly  signifies  a  conveyance  of  corporeal  pt.iii.t.ij. 
hereditaments  for  an  estate  in  fee  simple,  or  for  a  deter 

,  Defiuitiou. 

minable  fee  other  than  an  estate  tail,  by  livery  of  seisin 
evidenced  by  a  deed  in  writing.  Sometimes,  however,  a 
feoffment  signifies  a  conveyance  of  corporeal  hereditaments 
by  livery,  evidenced  by  deed,  though  only  in  tail  or  for 
life.  But  a  feoffinent  in  tail  is  more  properly  termed  a 
gift,  and  a  feoffment  for  life,  a  lease  (a).    1847. 

A  feoffment  consists  of  two  distinct  acts  :  first,  livei*y  Two  parts  of 

•'a  feoflfineut ; 

of  seisin,  or  delivery  of  possession,  which  was  all  that  the  livery  of 
common  law  required.     And,  secondly,  a  written  explana-  ^na 
tion  signed  by  the  feoffor,  which  is  required  by  the  Statute  T^! 
of  Frauds  (6).    By  the  stat.  8  &  9  Vict.  c.  106,  this  must  ^^^^  ^^, 
be  by  deed:  for  it  is  enacted,  by  s.  3  of  that  Act,  "  that  a  S^S.^  ^^ 
feoffment  made  after  the  1st  of  October,  1845,  other  than 
a  feoffinent  made  under  a  custom  by  an  infant,  shall  be 
void  at  law  unless  evidenced  by  deed."     1848. 

Livery  of  seisin  is  of  two  kinds :  livery  in  deed,  and  ^^^.^ 

^  •'  '  either  iii 

livery  in  law.    The  first  is  an  actual  delivery  of  some  Jj^^*""' 
symbol  of  possession  on  the  land,  with  apt  words.     The 
second  is  a  verbal  delivery  within  sight  of  it  (c).    1848. 

Livery  in  law  does  not  transfer  the  freehold  till  an  How  uvory 

**  iu  law  re- 

actual  entry  is  made  by  the  feoffee.     Therefore,  if  either  <i^^^ 

the  feoffor  or  feoffee  dies  before  an  entry  is  made  under  the 

livery  thus  given,  it  becomes  void  (cZ).   If  the  feoffee  dared 

not  enter  through  fear  of  his  life  or  bodily  harm,  then 

his  continual  claim  made  yearly  in  due  form  of  law  as 

near  as  possible  to  the  lands,  formerly  sufficed  without 

(a)  1  Prea.  Shep.  T.  203, 204  ;  Co.  (c)  See  4  Cruise  T.  32,  c.  4,  §  8, 

Litt.  9  a,  271  b,  n.  (1).  11 ;  Co.  Lit*.  48  a,  b,  49  b ;  1  Pres. 

(fi)  Burton,  §  20;  4  Cruise  T.  32,  Shep.  T.  215,  216. 

c.  1,  §  18  ;  4  Cruise T, 32, c.  4,  §4;  (^4  Cruise  T.  32,  c.  4,  §  12; 

1  Pros.  Shep.  T.  203.  :. 

VOL.  IL  B 
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l*^r.IlI.T.  12, 
Ch.  2,  ».  1. 


Where 
liTery  is 
Jiocti«i&i-y. 


Who  iiuiy 
give  livery. 


Df  what 
livery  can 
bo  made. 


an  entry  (a).  But,  by  the  stat.  3  &  4?  Will  4,  c.  27,  s.  11, 
"  no  continual  or  other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  entry  or  distress  or  of 
bringing  an  action."     I860* 

Livery  in  law  must  be  made  to  the  freeholder  himself: 
if  made  to  a  lessee  for  years,  it  would  not  enure  to  a 
remainderman,  but  was  void  (6).     1861. 

In  cases  not  within  the  stat.  7  &  8  Vict.  c.  76,  s.  2,  or 
8  &  9  Vict.  c.  106,  s.  2,  which  will  be  presently  noticed, 
livery  of  seisin  is  necessary  in  all  cases  on  the  creation  or 
transfer  of  any  estate  of  freehold  in  possession  in  corporeal 
hereditaments,  except  by  matter  of  record,  as  by  the 
King's  letters  patent^  or  by  fine  or  recovery,  or  by  deed 
indented  and  enrolled,  or  by  way  of  covenant  and  raising 
of  use,  or  by  way  of  surrender,  devise,  release  or  con- 
tiimation,  or  by  way  of  increase.  But  it  is  not  requisite^ 
nor  indeed  could  it  be  made,  on  the  creation  or  transfer  of 
incorporeal  hereditaments  alone.  Neither  is  it  requisite 
upon  the  creation  or  transfer  of  a  lease  for  years  or  other 
chattel  interests  (c).    1862. 

As  livery  of  seisin  is  the  delivery  of  the  actual  posses- 
sion, it  follows  that  no  person  who  has  not  the  actual 
possession  at  the  moment  can  give  livery  in  deed  (d)  ;  and 
therefore  it  is  requisite  that  all  persons  that  have  any 
lawful  estate  and  possession  in  the  thing  whereof  livery 
is  to  be  made,  such  as  lessees  for  life  or  years,  join  in  the 
making  thereof,  or  be  removed  thence  (e).     1868. 

A  feoffment  can  only  be  made  of  corporeal  hereditaments 
of  which  the  actual  possession  may  be  delivered  to  the 
feoffee,  except  that  incorporeal  hereditaments,  appendant, 
incident^  or  accessory  to  corporeal  hereditaments,  may 


(a)  2  Bl.  Com.  31(5  ;  Co.  Litt. 
48  b. 

(b)  Co.  Litt.  49  b. 

(r)  1  Pres.  Shfip.  T.  210,  2U ;  2 
Bl.  Com.  314  :  Watk.  Conv.  3i-d  ed. 
];v  Prest.  32,  KJl. 


(<0  4  Cruise  T.  32,  c.  4,  §  1(>  , 
Watk.  Conv.  Sided,  by  Prest.  i60  ; 
Co.  Litt.  60  a,  48  b. 

(d)  1  Pres.  Bhap.  T.  206.  213 ; 
Watk.  Conv.  Btd  ©d,  by  Prefrt.  160 
—2  ;  Co.  Litt.  48  h,  and  n.  (8), 
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i>asb  with  the  corporeal  hereditaments,  as  the  principal,  ^i/"'^\^* 

by  means  of  a  feoffment  (a).     1864.  

Livery  of  seisin  must  be  made  in  the  lifetime  of  the  When  uveiy 

muMt  be 

parties.  A  distinction,  however,  occurs  between  the  case  >uade. 
of  joint  tenants  aiid  that  of  tenants  in  common.  Where 
the  feoffers  are  joint  tenants,  if  one  of  them  dies  before 
livery,  as  his  share  survives  to  the  others,  the  entirety  of 
the  parcels  may  pass  from  the  survivors.  But  where  they 
are  tenants  in  common,  the  part  of  the  person  dying 
devolves  to  his  heirs,  and  the  feoffment  of  the  survivors 
will  not  pass  his  share,  as  it  is  not  in  them  ;  but  it  will  be 
good  as  to  their  own  shares.  So,  where  the  feoffees  are  to 
be  joint  tenants^  notwithstanding  the  death  of  one  of  them 
before  livery,  the  entirety  of  the  parcels  will  pass  to  the 
survivors.  But  where  they  are  to  be  tenants  in  common, 
the  livery  will  be  void  as  to  persons  dying  before  livery  is 
made,  and  as  to  the  shares  intended  for  them ;  but  it  will 
be  good  as  to  the  survivors  and  the  shares  intended  for 
them  (6).     1856. 

Livery  in  deed  may  be  given  and  received  by  attorney.  Livery  by 

^  .  .  .  attorney. 

But,  1.  He  must  be  authorized  by  deed,  i.e.,  either  by 
the  feoffment  itself  or  by  some  other  deed ;  and  hence 
an  in£Euit  or  a  married  woman  cannot  give  livery  by 
attorney.  2.  The  attorney  must  pursue  his  authority,  in 
substance  and  effect  at  least.  3.  He  must  do  it  in  terms 
or  in  substance  in  the  name  of  the  person  who  gives  the 
authority.  4.  Livery  must  be  given  in  the  lifetime  of  the 
parties ;  so  that  the  seisin  may  pass  out  of  the  feoffor  in 
his  lifetime,  into  the  feoffee  in  his  lifetime.  But  livery  in 
law  may  not  be  made  by  attorney  (c).     1866. 

When  a  particular  estate  for  years  or  of  freehold  and  ?ow  iivory 

*  •'  18  given 

a  freehold  remainder  are  created  together  de  novo  but  of  a  ^^^^^ 
corporeal  hereditament  in  possession,  livery  is  given  to  the  ^^^ 

(a)  4  Cruiae  T.  32,  c.  4,  §  36  ;  1  Qi)  1  Fres.  Shep.  T.  212. 

Pres.  8bep.  T.  206,  214  ;  Barton,  (e)  1  Pres.  Bbep.  T.  217,  218;  4 

$  40,  42.  Cruise  T.  32,  c.  4,  §  14,  15  ;  2  Bl. 

1)2 
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several 

{)ieoesof 
and. 


^h'"*!*  i!'  tenant  of  the  particular  estate  in  possession,  and  it  then 

expectant    ^^^^res  to  the  remainderman.    When  an  estate  is  created 

mianothcr   aftcrwards,  expectant  on  a  lease  then  in  being,  the  livery 

must  not  be  made  to  the  lessee  for  years ;  for,  if  it  were, 

it  would  operate  nothing,  nam  quod  semel  meum  est, 

amplius  meum  esse  non  potest ;  but  it  must  be  made  to 

the  remainderman  himself,  by  consent  of  the  lessee  for 

years  (a).    1867. 

How  uveiy       If  an  cstatc  is  made  of  divers  pieces  of  land  in  divers 

muatbe  ^  ^  "^ 

made^in  the  villages  in  the  same  county,  livery  of  seisin  of  and  in  any 
part  thereof  in  the  name  of  all  the  rest,  or  according  to  the 
deed,  suffices  for  all,  provided  aU  the  pieces  are  in  the 
grantor's  possession  and  out  of  lease.  But  if  the  pieces  of 
land  lie  in  divers  counties,  or  if  they  are  in  the  same 
county  and  they  are  in  lease  under  different  leases,  or  out 
of  the  possession  of  the  feoffor,  it  is  requisite  that  liveiy 
of  seisin  be  made  upon  some  of  the  lands  in  both  or  all 
the  counties,  and  upon  every  parcel  of  land  that  is  out  of 
possession  or  in  the  occupation  of  a  distinct  occupier,  or 
at  least  in  some  parcel  of  the  land  in  the  occupation  of 
every  several  tenant  (6).    1868. 

A  memorandum  that  livery  of  seisin  was  given  is 
usually  indorsed  on  all  ancient  feoffments.  But  Courts 
of  Law  and  Equity  will  presume  livery  of  seisin  to  have 
been  given,  though  not  indorsed  on  the  deed,  where  the 
possession  has  gone  according  to  the  feoffment  for  a 
length  of  time  (c).    1869. 

A  Court  of  Equity  will  supply  the  want  of  livery  of 
seisin,  where  a  feoffment  appears  to  have  been  made  for 
valuable  consideration  (d),    1860. 

Except  so  far  as  the  stat.  8  &  9  Vict.  c.  106,  a  3,  may 


Memonui- 
dum  of 
livery  of 
seisin 
indorsed. 


Lively 
supplied. 


The  land 


Com.  315,  316  ;  Watk.  Conv.  3rd  (ft)  1  Pres.  Shep.  T.  212 ;  4  Cruise 

Gd.  by  Prest.  165 ;  Co,  Litt.  48  b,  T.  32,  c.  4,  §  7  ;  2  Bl.  Com.  316  ; 

52  a,  b.  litt  s.  61. 

(a)  2  Bl.  Com.  166, 167, 314  ;  Co.  (c)  4  Cruise  T.  32,  c.  4,  §  16. 

Litt.  49  b.  {d)  4  Cruise  T.  32,  c.  4,  §  17. 
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alter  the  ease,  the  land  passes  by  the  livery,  and  not  by  ^h^^;1\^ 
the  deed,  which,  without  livery,  conferred  only  an  estate  p^g^y^y 
at  will  (a).    1861.  **"''''^- 

No  particular  words  are  essential.    But  in  modern  times  operative 
the  word  "enfeoff"  has  been  usually  employed  as  an  opera- 
tive verb,  in  conjunction  with  some  other  or  others,  such 
as  "  give,"  "  grant,"  "  alien,"  and  "  confirm  "  (6).     1862. 

The  effect  of  a  feoffment  was  always  to  confer  some  estate  operation  of 
of  freehold  in  praesenti,  that  is,  either  in  actual  possession 
or  subject  only  to  a  chattel  interest.  It  naturally  imported 
the  gift  of  an  immediate  estate,  and  its  operation  could  not 
be  suspended  or  deferred,  so  as  to  give  only  an  estate  in 
futuro.  And  hence  a  remainder,  after  it  is  created,  cannot 
be  conveyed  by  feoffinent  (c).     1863. 

In  cases  not  within  the  stat.  7  &  8  Vict.  c.  76,  s.  7,  or 
8  &  9  Vict.  c.  106,  s.  4,  the  operation  of  a  feoffment  is  in 
some  respects  stronger  than  that  of  any  other  conveyance. 
Thus,  by  reason  of  the  entry  and  livery  of  seisin,  it  clears 
all  disseisins,  abatements,  intrusions,  and  other  wrongful 
or  defeasible  estates,  where  the  entry  of  the  feoffor  is  lawful 
— ^an  effect  which  is  not  produced  even  by  a  fine,  recovery, 
or  bargain  and  sale  by  deed  indented  and  enrolled.  And 
it  not  only  passes  the  present  estate  of  the  feoffor,  but  bars 
him  of  aU  present  and  future  right  and  possibility  of  right 
to  the  thing  which  is  so  conveyed  ;  insomuch,  that,  if  he 
has  divers  estates,  all  of  them  pass  by  his  feoffment ;  and 
if  he  has  any  interest,  rent,  common,  condition,  power, 
contingent  use  or  benefit  in,  to,  or  out  of  the  land,  it  is 
extinguished  by  the  feoffment.  And  it  also  destroys  all 
contingent  remainders  in  strangers,  if  supported  only  by 
an  estate  of  freehold  or  of  inheritance  in  the  feoffor  (d), 

(tf)  4Jarm.&BytlubySweet,38  ;  212  ;  2  Bl.  Com.314  ;  Watk.  Conv. 

I  Pres.  Shep.  T..203 ;  Co.  Litt.  56  b.  3rd  ed.  by  Prest.  95 ;  Co.  Litt.  217  a. 

(J)  4  Cruise  T.  32,  c.  4,  §  4  ;  4  (<i)  4  Cruise  T.  32,  c.  4,  §  28  ;  1 

Jarm.  &   Byth.  by  Sweet,  69,  62.  Pres.  Shep.  T.  204  ;  Co.  Litt.  9  a ; 

(r)  Burton,  §  22;  1  Pres.  Shep.  T.  Watk.  Conv.  3Td  ed.  by  Prest.  164. 
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^h!"' fc  i!"  -^^^9  t)y  ^^®  ^1^  ^^>  *  feoflfment  operated  upon  the  posses- 
sioD,  without  any  regard  to  the  estate  or  interest  of  the 
feoffor ;  so  that  even  if  the  feoffor  had  only  a  particular 
estate  of  freehold,  or  a  chattel  interest,  or  no  interest  at  all, 
but  had  the  actual  possession,  either  by  right  or  by  wrong, 
and  therefore  was  not  a  mere  trespasser  (i,e.,  a  person  who 
entered  while  the  rightful  owner  retained  the  possession), 
the  feoffment  would  pass  an  estate  in  fee  simple,  though 
such  estate  might  be  defeated  by  the  remainderman  or 
reversioner,  whose  estate  was  thereby  converted  into  a 
mere  right,  or  by  the  rightful  proprietor  (a).  And  a  feoff- 
ment, whether  in  fee  or  in  tail,  or  for  the  life  of  the  feoffee, 
or  another  person,  made  by  a  tenant  in  tail,  who  was 
actually  seised  by  force  of  the  entail,  created  a  discon- 
tinuance of  the  estate  tail,  by  transferring  to  the  feoffee, 
not  only  the  possession,  but  also  the  apparent  right  of 
possession,  so  as  to  take  away  the  entry  of  the  issue  in 
tail,  as  also  of  the  persons  in  remainder,  and  of  the  rever- 
sioner, and  to  drive  them  to  their  real  action  (6).  And  in 
the  case  of  a  feoffment  for  life  by  the  tenant  in  tail,  he 
thereby  created  a  tortious  estate  in  himself  in  fee  simple  in 
reversion  expectant  on  the  decease  of  the  feoffee  (c).  1864. 
By  the  stat.  7  &  8  Vict.  c.  76,  s.  7,  it  was  enacted  "  that 
no  conveyance  shall  be  voidable  only  when  made  by  feoff- 
ment or  other  assurance,  where  the  same  would  be  abso- 
lutely void,  if  made  by  release  or  grant;  and  that  no 
assurance  shall  create  any  estate  by  wrong,  or  have  any 
other  effect  than  the  same  would  have  if  it  were  to  take 
effect  as  a  release,  surrender,  grant,  lease,  bargain  and  sale, 
or  covenant  to  stand  seised  (as  the  case  may  be)."  This 
was  repealed  by  the  stat.  8  &  9  Vict.  c.  106  ;  but  by  s.  4 
of  that  Act,  it  is  enacted,  **  that  a  feoffment  made  after 

(a)  4  Cruise  T.  32,  c.  4,  §  29  ;  Co.  80,  161,  163. 

Litt.  271  b,  n.  (1),  330  b,  and  n.  (1);  •      Qb)  4  CruLso  T.  32,  c.  4,  §  .30  ; 

1  Pres.  Shep.  T.  205;  Burton,  §  71  supra,  par.  1471—4. 

—2  ;  Watk.  Con  v.  8rd  ed.  by  Prest.  (e?)  Co.  Litt.  334  b,  n.  (1),  339  a. 
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the  Ist  day  of  October,  1845,  shall  not  have  any  tortious  ^;/^2*'^\^' 
operation."    1866. 

By  the  stat.  7  &  8  Vict.  o.  76,  a.  2,  it  was  also  enacted,  stat.  7  &  s 
"  That  every  person  may  convey  by  any  deed,  without 
livery  of  seisin,  or  enrolment,  or  a  prior  lease,  all  such 
freehold  land  as  he  might  before  the  passing  of  this  Act 
have  conveyed  by  lease  and  release  ;  and  every  such  con- 
veyance shall  take  effect  as  if  it  had  been  made  by  lease 
and  release."    This  was  repealed  by  the  stat.  8  &  9  Vict.  sut.  s  a:  i» 

■^  "^  Vict.  c.  10»J, 

a  10() ;  but  by  s.  2  of  that  Act,  **  after  the  said  Ist  day  «  '^ 
of  October,  1845,  all  corporeal  tenements  and  heredita- 
ments shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery."     1866. 


Section  II. 

Of  a  Gift. 

A  gift  of  real  estate  is  properly  applied  to  the  creation  pt.iii.t.is, 
of  an  estate  tail,  as  a  feoffment  is  to  that  of  an  estate  in '- 

.  Gift  of  mil 

fee  simple  :  and  hence  the  person  creating  the  estate  tail  *"^^<^'' 
IB  termed  the  donor,  and  the  person  taking  it,  the  donee. 
It  differs  in  nothing  fh)m  a  feoffment,  except  in  the  nature 
of  the  estate  that  passes  by  it ;  so  that  livery  of  seisin 
must  be  given  to  the  donee  to  render  it  effectual.  The 
operative  word  is  *'  give  "  ;  but  any  other  word  or  words 
that  show  the  intention  of  the  parties  will  have  the  same 
effect  (a).     1867. 

A  cnft  of  personal  estate  is  a  gratuitous  transfer  of  such  oiftof  ]>o 
property  from  one  person  to  another  (ft).     1868. 

To  constitute  a  transaction  a  gift  of  money,  and  negative 

(a)  4  Cruise  T.  H2,  c.  4,  §  32  ;  2  (*)  1  Pres.  Shep.  T.  227  ;  2  Bl. 

Bl.  Com.  316 ;  Watk.  Conv.  3rd  ed      Cora.  440. 
by  Prest.  173—4. 


r- 


:7(s 
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l^\ni.T.12, 
Cii.  -2,  8.  2. 


the  intention  of  a  loan,  at  least  where  it  is  followed  by  a 
promissory  note  for  the  amount,  it  is  necessary  to  show 
not  only  it  was  meant  as  a  gift,  but  that  it  was  accepted 
as  a  gift  (a).    1869. 

A  gift  of  personal  chattels,  to  be  valid  and  binding, 
must  either  be  accompanied  by  a  deed  or  by  actual  or 
constructive  delivery  of  the  possession.  And  hence  a 
mere  verbal  gift  of  a  chattel  to  a  person  in  whose  pos- 
session it  is,  does  not  pass  any  property  to  the  donee, 
unless  the  donee  does  some  act  testifying  his  acceptance 
of  the  gift  (&).     1870. 


Pr.III.T.12, 
Oh.  2,  8.  8. 

Definition  of 
a  grant, 
specifically 
8o  called. 

What  may 
be  conveyed 
or  created 
by  grant. 


Creation  or 
transfer  of 
remainders 
and  rever- 
tiioiiB,  or  of 
any  ofttate 
out  of  them. 


Section  III. 
Of  a  Grant. 

A  grant  at  common  law,  specifically  so  called,  is  a  con- 
veyance of  an  incorporeal  hereditament  (c).     1871. 

As  livery  of  seisin  was  the  regular  mode  of  conveying 
corporeal  hereditaments  at  the  common  law,  so  a  deed  of 
grant  was  the  proper  mode  of  transferring  incorporeal  here- 
ditaments, or  creating  any  estate  out  of  them  ;  and  hence 
corporeal  hereditaments  were  said  to  lie  in  livery,  and  in- 
corporeal hereditaments  to  lie  in  grant.  But  the  former 
now  lie  in  grant  as  well  as  in  livery  (d),    1872. 

But  here  it  must  be  observed,  that,  although  livery  of 
seisin  was  the  i-egular  way  of  conveying  corporeal  heredi- 
taments, yet  an  actually  existing  remainder  or  reversion  in 
corporeal  hereditaments,  being  itself  an  incorporeal  here- 
ditament, could  not  be  conveyed  by  livery,  nor  could  any 


(fl)  Hill  V.  WiUon,  L.  R.  8  Ch. 
Ap.  888,  896. 

Qf)  2  Steph.  Com.  44  ;  Shamery, 
Pilch,  4  Exch.  478 ;  Bmme  v.  I»U' 
In-ooke,  18  C.  B.  (N.  S.)  515 ;  Add. 
Cont.  45. 


(r)  2  Pres.  Shep.  T.  228. 

(d)  4  Cruise  T.  32,  c.  4,  §  26, 3.«J; 
Co.  Litt.  272  b,  n.  (1)  ;  2  Bl.  Com. 
317  ;  3  Jarm.  &  Byth.  by  Sweet, 
259.     See  snpra,  par.  14,  1866. 
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estate  or  interest  be  created  out  of  it  by  livery,  but  it  ^h"J;1"  g^' 
might  be  by  grant.  And,  on  the  other  hand,  although  a 
grant  was  the  regular  way  of  transferring  incorporeal  here- 
ditaments, including  remainders  and  reversions,  or  creating 
any  estate  or  interest  out  of  them;  yet  a  freehold  re- 
mainder could  not  be  created  de  novo  out  of  corporeal 
hereditaments  in  possession,  without  livery,  and  by  mere 
grant,  because  that  was  in  fiwt  a  conveyance  of  a  corporeal 
hereditament,  though  in  remainder,  and  not  the  convey- 
ance of  a  previously  subsisting  remainder  or  of  an  estate 
created  out  of  a  remainder,  that  is,  of  an  incorporeal  here- 
ditament (a).    1873. 

The  proper  words  of  a  grant  are  "  give  and  grant  **;  but  ^gJJJ*^^® 
any  other  words  that  show  the  intention  of  the  parties  to 
pass  the  property  will  have  the  same  effect  (6).     1874. 

[By  Stat.  44  &  45  Vict.  c.  41,  s.  49  (Appendix),  it  is  ^™»*^ 
provided  that  the  use  of  the  word  grant  is  not  necessary 
in  order  to  convey  tenements  or  hereditaments  corporeal 
or  incorporeal.     The  word  generally  used  in  the  forms  in 
the  schedule  to  that  Act,  is  convey.]     1874a. 

A  £:rant  only  operates  on  the  estate  or  interest  of  the  operation  of 

^  •'       *^  ^  a  grant. 

grantor,  and  will  pass  no  more  than  what  he  is  by  law 
enabled  to  convey  (c).  At  law,  a  person  cannot  grant  or 
charge  that  which  he  has  not  at  the  time  of  the  grant, 
though  he  acquire  it  afterwards  (d).    1876. 


Section  IV. 
0/  a  Bargain  and  Sale. 


A  bargain  and  sale  is  a  contract  whereby  the  bar-  PT.1nT.12, 

\jUm     2y    8.    4. 


gainor,  for  money  or  money's  worth  given  or  expressed 

(rt)  See  2  Bl.  Com.  166,  167, 314  ;  Bl.  Com.  317 ;  Watk.  Conv.  3nl  od. 

Watk.  Conv.  3rd  ed.  by  Prest.  95,  by  I^rest.  172. 

109, 161.  (^)  4  Cruise  T.  32,  c.  4,  §  40. 

(J)  4  Cruise  T.  32,  c.  4,  §  36  ;  2  (rf)  4  Cruise  T.  32,  c.  4,  §  37. 


Definition  of 
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a  bargaiii 
and  sale. 

Operatjye 
wordB. 

Bargains 


Considera- 
tiun. 


^m!"*!;^!'  ^  ^  given,  bargains  and  sells  property  to  the  bai^inee. 
1876. 

The  operative  words  are  "  bargain  and  sell "  (a).  1877. 
Bargains  and  sales  are  of  three  kinds ;  first,  oommon  law 
^th"^^  bargains  and  sales  under  a  common  law  authority,  as  in 
kindH.  ^}2Q  ^^g^Q  of  bargains  and  sales  from  executors  who  have  an 
authority  to  sell ;  secondly,  bargains  and  sales  under  an 
authority  given  by  an  Act  of  Parliament ;  thirdly,  bargains 
and  sales  which  derive  their  effect  from  the  Statute  of 
Uses  (6).    1878. 

A  bargain  and  sale  cannot  be  good  except  in  oonsidera- 
tion  of  money  or  money's  worth,  given  or  expressed  to  be 
given ;  but  the  amount  or  value  is  not  material  (c).  The 
consideration  of  long  acquaintance,  or  of  friendship,  or 
of  natural  love  and  affection,  or  of  marriage,  or  that  the 
bargainee  is  bound  in  a  recognizance  for  the  bargainor, 
cannot  create  a  use  upon  a  bargain  and  sale  ((2).  Nor 
will  the  payment  by  the  bargainee  of  the  bargainor's 
debts  out  of  the  bargainor's  lands  support  a  deed  as  a 
bargain  and  sale ;  for,  in  £Ekct,  there  is  no  consideration 
except  the  trouble  (e).  But  a  rent  reserved  on  a  bargain 
and  sale,  even  though  it  be  only  of  a  peppercorn,  is  a  suf- 
ficient consideration  (/).  If  there  is  a  valuable  considera- 
tion given,  although  it  be  not  expressed,  the  bargiunee 
may  aver  it,  and,  if  proved,  the  bargain  and  sale  is  good. 
On  the  other  hand,  if  a  valuable  consideration  is  expressed, 
though  not  paid,  yet  the  deed  is  good  as  a  bargain  and 
sale  ((/).  And  if  it  purports  to  be  made  "  for  a  certain  sum 


(fl)  Watk.  Oonv.  3rcl  ( d.  by  Prest. 
203. 

(b)  1  Pres.  Shep.  T.  227  ;  3  Jarm. 
&  Byth.  by  Sweet,  238 ;  9  Jami.  k 
Byth.  by  Sweet,  426—6;  Watk. 
Conv.  3rd  ed.  by  Prest.  204. 

(r)  4  Cruise  T.  32,  c.  9,  §  19,  20, 
22  ;  Burton,  §  144  ;  3  Jann.  &  Byth. 
by  Sweet,  248  ;  Watk.  Conv.  3rd  ed. 


by  Prest.  202. 

(d)  3  Jann.  &  Byth.  by  Sweet, 
248. 

(e)  See  4  Cruise  T.  82,  c.  9,  §  26, 
26. 

(/)  4  Cruise  T.  32,  c.  9,  §  27. 

0/)  1  Pres.  Shep.  T.  223 ;  Burton, 
§  144  ;  Watk.  Conv.  3rded.by  Prest. 
202. 
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of  money,"  or  "for  a  certain  competent  sum  of  money,"  ^^'^.i^' 
that  will  be  sufficient  (a).    And  a  bargain  and  sale  may 
be  made  to  a  person  who  does  not  pay  any  consideration, 
so  long  as  it  is  made  for  a  valuable  consideration  given 
by  another  person  (b).    1879. 

All  private  persons  having  an  estate  of  freehold  in  pos-  who  may 

oomrey  by 

session,  vested  remainder,  or  reversion,  may  convey  by  ^JJJ^^f "^ 
bargain  and  sale,  in  fee,  for  life,  or  for  years  (c).    And  not  Je^'wSn^ 
only  corporeal  hereditaments,  but  also  incorporeal  heredita-  ^''*'**** 
ments  in  actual  existence,  may  be  conveyed  by  bargain 
and  sale  (d).    But  things  not  in  esse,  such  as  a  right  of 
common  or  way  not  before  created,  or  estovers,  cannot  be 
so  conveyed  (e) ;  for  as  they  are  not  existing,  no  one  can 
be  seised  of  them.     And  a  person  having  only  a  chattel 
interest  in  lands  cannot  convey  it  by  bargain  and  sale, 
because  he  has  no  seisin  out  of  which  a  use  can  arise  (/). 
A  common  law  bargain  and  sale  may,  however,  be  made 
of  chattels  personal  (g),     1880. 

A  bargain  and  sale,  if  enrolled  within  the  proper  time,  Dispoaition 

,  ,  ,  by,  or  death 

binds  the  land  in  point  of  title  from  the  execution  thereof:  of  bargainor 

*  '  or  bargainee 

SO  that,  if  the  bargainor  attempted  to  dispose  of  or  charge  JS^Sient. 
the  estate  between  the  delivery  of  the  deed  and  the  enrol- 
ment thereof,  such  an  intervening  disposition  or  charge 
would  be  void  (h).  And  the  death  of  the  bargainor  or  of 
the  bargainee  before  enrolment,  is  not  material.  Where 
the  bargainee  dies  before  enrolment  of  the  deed,  if  it  is 
afterwards  duly  enrolled,  his  heir  will  be  in  by  descent  (i). 
And  an  assurance  made  by  the  bargainee  before  enrol- 

(a)  1  Pros.  Shep.  T.  223  ;  4  Cmifie  Pres.  Shep.  T.  222. 

T.  32,  c.  9,  §  20,  22.  (/)  4  Cruise  T.  32,  c.  9,  §  18. 

(ft)  3  JamL  &  Byth.  by  Sweet,  (<jr)  1  Pres.  Shep.  T.  224. 

239.  (A)  1  Pres.  Shep.  T.  226—7  ;  2 

(c)  4  Crnise  T.  82,  c.  9,  §  4,  11,  Pres.  Shep.  T.  611  ;  4  Cruise  T.  32, 

15,  18  ;   Watk.  Con  v.  3rd  ed.  by  c.  9,  §34;  3  Jarm.  and  Byth.  by 

Prest.  203.  Sweet,  238  ;  Burton,  §  142. 

(rf)  4  Cruise  T.  82,  c.  9,  §  16,  (i)  4  Cruise  T.  .32.  c.  9,  §  35. 

(/•)  4  Cruise  T.  32,  c.  9,  s.  17  ;  1 
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^h"2'1"  4"'  ^^^^  is  valid,  if  the  bargain  and  sale  is  afterwards  duly 

enrolled  (a).    1881. 

pimue  of         BaT&^ins  and  sales  of  real  estate  under  the  Statute  of 
and  sales  of  "Qses  are  now  little  used  as  assurances  from  vendor  to 

real  eetatm. 

vendee,' because  they  do  not  admit  of  the  limitations  usual 
in  purchase  deeds,  namely,  the  limitations  to  prevent 
dower,  including  the  power  of  appointment  (6).  And 
these  assurances  do  not  admit  of  general  powers  {c). 
1882. 
Bargain  and  By  the  statutc  25  Geo.  3,  c.  35,  the  lands  of  debtors 
of  debtora  to  to  the  Crown  which  have  been  extended,  may,  by  order  of 

the  Grown.  ^       f 

the  Court  of  Exchequer,  be  sold  and  conveyed  by  bargain 
and  sale  enrolled  (d).    1883. 
Enrolment        A  bargain  and  sale  under  a  common  law  authority  does 

of  bargains 

andBiOes  not  rcquirc  enrolment  (e).  But  to  the  validity  of  a  bar- 
ST^teS'  S^^  ®^^  ^^  ^^  ^^^  property  for  an  estate  of  freehold, 
freehold,  under  the  Statutes  of  Uses,  enrolment  was  rendered  ne- 
cessary by  the  Statute  of  Enrolments.  By  the  common 
law,  the  transfer  of  property  in  land  was  made  a  matter  of 
publicity  by  a  formal  giving  and  taking  possession ;  and 
the  secret  nature  of  uses  is  mentioned  in  the  preamble  to 
the  Statute  of  Uses  as  one  of  the  principal  inducements  to 
their  abolition.  Yet,  as  the  effect  of  the  construction  put 
upon  that  statute  was,  that  such  property  might  be 
transferred  by  a  secret  transaction ;  in  order  to  remedy  this, 
the  stat.  27  Hen.  8,  c.  16,  was  passed  (/),  whereby  it  was 
enacted,  that  no  "  manors,  lands,  tenements,  or  other  here- 
ditaments shall  pass,  alter,  or  change  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall  be  made 

(a)  3  Jarm.  and  Byth.  by  Sweet,  (d)  2  Cruise  T.  14,  §  106, 

238.  (e)  3  Jarm.  &  Byth.  by  Sweet, 

(&)  9  Jann.  &  Byth.  by  Swoot,  238 ;   9  Jarm.  &  Byth.  by  Sweet, 

281,  426—6.    See  supra,  par.  674,  425—6. 

691.  (/)  Burton,  §  139 ;  2  Bl.  Com. 

(r)  Watk.  Conv.  3rd  ed.  by  Prost  338  :  Co.  Litt.  48  a,  n.  (3) ;  Watk. 

204.  Conv.  3rd  ed.  by  Prest.  202. 
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or  take  effect  in  any  person  or  persons,  or  any  use  thereof  ^^"'^^^^ 
to  be  made,  by  reason  only  of  any  bargain  and  sale  thereof, 
except  the  same  bargain  and  sale  be  made  by  writing  in- 
dented, sealed,  and  enrolled  in  one  of  the  King's  Courts  of 
Record  at  Westminster,  or  else  within  the  same  county 
or  counties  where  the  same  manors,  lands,  or  tenements, 
so  bargained  and  sold,  lie  or  be,  before  the  custos  rotu- 
lorum  and  two  justices  of  the  peace,  and  the  clerk  of  the 
peace  of  the  same  county  or  counties,  or  two  of  them  at 
the  least,  whereof  the  derk  of  the  peace  to  be  one ;  and 
the  same  enrolment  to  be  had  and  made  within  six 
months  next  after  the  date  of  the  same  writings  indented.'' 
But  by  s.  2,  it  is  provided,  that  this  enactment  shall  not  ^JJ^*'''J|^ 
**  extend  to  any  manor,  lands,  tenements,  or  heredita-  ^J**™^' 
ments,  lying  or  being  within  any  city,  borough,  or  town 
corporate  within  this  reahn,  wherein  the  mayors,  recor- 
ders, chamberlains,  bailiffs,  or  other  officer  or  officers  have 
authority  or  have  lawfully  used  to  enrol  any  evidences, 
deeds,  or  other  writings  within  their  precinct  or  limits ; 
anything  in  this  Act  contained  to  the  contrary  notwith- 
standing."   1884. 

In  consequence  of  this  exception,  lands  and  tenements 
in  cities  and  boroughs  having  the  privilege  of  enrolment 
are  not  within  the  Act ;  and  though  the  intention  of  the 
statute  was  only  to  exempt  them  from  enrolment  in  the 
Courts  at  Westminster,  yet  it  is  worded  in  such  a  manner 
that  they  are  discharged  from  any  em*olment  whatever  (a). 
1886. 

The  deed  must  be  an  indenture,  and  the  enrolment  Kind  of 

deed  and 

must  be  on  parchment  (o).    1886.  mode  of 

*  ^   -^  ^  enrolment. 

The  computation  of  the  time  for  enrolment  is  by  lunar  computa- 

,1  i»i"L  i»  ■%*         i.*T  tion  of  the 

months,  except  m  the  case  of  a  disentailing  assurance,  ux  months. 
and  from  and  exclusive  of  the  day  of  the  date  of  the 

(a)  4  Craiae  T.  32,  c.  tf,  §  32.  (^)  1  Free.  Shep.  T.  221,  223. 
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deed,  or,  if  it  bears  no  date  or  an  impossible  one,  from 
and  exclusive  of  the  day  of  delivery  (a).    1887« 

The  enrolment  may  be  made  after  the  death  of  either 
party  (a).    1888. 

The  bargain  and  sale,  as  such,  cannot,  after  the  end  of 
six  months,  or  even  during  the  six  months,  be  given  in 
evidence  or  pleaded,  unless  it  has  been  enrolled  within 
the  six  months  (&)•    1889. 

By  the  statute  5  Eliz.  c.  26,  bargains  and  sales  of  lands 
lying  in  the  counties  palatine  of  Lancaster  and  Chester, 
and  the  bishopric  of  Durham,  are  required  to  be  enrolled 
in  the  respective  Courts  of  those  counties.  And  by  the 
statute  5  Anne  c.  18,  6  Anne  c  35,  and  8  Geo.  2,  c.  6, 
bargains  and  sales  of  lands  lying  within  the  west,  east, 
and  north  ridings  of  the  county  of  York,  may  be  enrolled 
before  the  registrars  of  those  ridings  (o).    1890. 

By  the  statute  7  &  8  Vict.  c.  76,  s.  2,  it  was  enacted, 
"that  every  person  may  convey  by  any  deed,  without 
lively  of  seisin,  or  enrolment,  or  a  prior  lease,  aU  such 
freehold  land  as  he  might  before  the  passing  of  the  Act 
have  conveyed  by  lease  and  release."  But  this  enactment 
was  repealed  by  the  stat.  8  &;  9  Vict.  c.  106|  s.  1,  aa  from 
the  1st  day  of  October,  1845.     1891. 

To  a  bargain  and  sale  of  personal  chattels  at  the  com- 
mon law,  or  of  real  property  for  a  term  of  years,  under  the 
Statute  of  Uses,  by  a  person  having  an  estate  of  freehold, 
no  enrolment  is  requisite  by  the  Statute  of  Enrolments, 
27  Hen.  8,  c.  16  (d).  But  by  [s.  8  of  stat.  45  &  46  Vict 
c.  43  (Appendix),]  bills  of  sale,  of  personal  chattels  are 
now  required  to  be  registered  (e).     1892* 


(a)  3  Jai-m.  &  Byth.  by  Sweet, 
238  ;  Burton,  §  141 ;  1  Pres.  Shop. 
T.  223. 

(d)  1  Pres.  Shep.  T.  222. 


00  4  Cruise  T.  32,  c.  9,  §  30. 
(rf)  1  Pres.  Shep.  T.  224 
(e)  See  Ch.  7,  s.  3,  infra. 
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Section  V. 
Of  Leases  and  Underleases  (a), 
A  lease  is  properly  a  conveyance  of  any  lands  or  teiie-  pt.iii.t.i2, 

OH«    if    Hm    Oa 

ments  (usually  in  consideration  of  rent  or  other  annual 


recompense)  made  for  life,  for  years,  or  at  will,  but  always  ^^  ^^ 
for  a  less  time  than  the  lessor  has  in  the  premises.     If  ^^^ 


it  is  for  the  whole  interest,  it  is  more  properly  an  assign-  JSan 


aaidgimieut 
and  an 
underlease. 


ment  than  a  lease  (6).  While,  on  the  other  hand,  if  any 
portion  of  his  estate  at  the  end  thereof  is  reserved  by  a 
tenant  for  years,  the  instrument  will  operate  as  an  under- 
lease (c).    1893. 

With  reference  to  cases  where  it  may  appear  difficult  to  where  a 
determine  whether  a  deed  is  a  lease  or  only  an  agreement  J^'^ST 
for  one,  if  there  are  words  and  an  apparent  intent  of  JJ^^'i^SS^ 
present  demise,  and  yet  allusion  is  made  to  a  lease  to  be 
executed  at  some  future  time,  such  instrument  is  con- 
strued to  be  an  actual  lease,  with   an  agreement  for 
further  assurance.     But  where  there  appears  no  intent, 
though  there  are  words  of  present  demise,  and  the  instru- 
ment seems  only  preparatory  or  relative  to  one  to  be 
afterwards  made,  it  is  only  considered  as  an  agreement 
for  a  lease  (d).     1894. 

The  leaning  of  the  Courts  appears  to  be  to  construe  an 
agreement  as  to  lettmg  as  a  present  demise,  and  not  a 
mere  agreement  for  a  future  lease  (e).  And  hence  the 
words  "agree  to  let"  constitute  a  present  demise,  com- 
mencing at  the  date  of  the  agreement,  although  no  time 

• 

(a)  Ab  id  leiuieB  by  the  Crown,  Prest.  174  ;  1  Piatt  on  Leases,  1 — 

ecclesiastical  perBons,  colleges,  and  19. 

corporations,  see  Co.  Litt.  44  b,  45  (c)  2  Pres.  Shep.  T.  266. 

a  ;  2  Bl.  Cdm.  318—322  ;  Stamp's  (rf)  Sec  4  Cruise  T.  34,  c.  B,  §  2— 

Index  to  tlie  Statute  Law;  and  the  11;    Burton,  §  84o  ;  1    Piatt  on 

treatises  On  the  subjeot  of  leases.  Leases,  598. 

(>)  2  BL  Com.  317 ;  2  Pres.  Khep.  (e)  2  Pres.  Shep.  T.  271. 

T.  266 ;  Watk.  Conv.  8rd  ed.  by 
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lease. 


^h!"'1' 6?.  ^^  named  for  the  commencement  of  the  tenancy,  and 
"~"  although  "  a  lease  is  to  be  drawn  upon  the  usual  terms," 

and  the  tenant  ''agrees"  to  take  it  upon  the  said  terms  (a). 
Where,  therefore,  it  is  not  intended  that  an  agreement 
should  have  the  effect  of  a  present  demise,  care  must  be 
taken  to  restrict  its  operation  to  that  of  a  mere  agreement 
for  a  future  lease.     1896. 

All  natural  persons  who  are  capable  of  alienating  their 
property  or  of  entering  into  contracts  respecting  it,  may 
make  leases,  which  will  endure  as  long  as  their  interest 
in  the  thing  leased  (&).     1896. 

By  the  common  law,  a  tenant  for  life  (except  under  a 
power)  cannot  make  a  lease  to  continue  longer  than  the 
period  for  which  his  own  estate  is  limited ;  but,  on  the 
expiration  of  that  period,  a  lease  granted  by  him  becomes 
absolutely  void  against  the  remainderman  or  reversioner, 
so  as  to  be  incapable  of  confirmation.  And  if  A.,  lessee 
for  the  life  of  B.,  makes  a  lease  for  years  by  an  indenture, 
and  afterwards  purchases  the  reversion  in  fee,  and  B. 
dies,  A.  may  avoid  his  own  lease  (c).  1897. 
^^itfor  When  the  person  in  remainder  or  reversion  joins  with 
reminder,  the  tenant  for  life  in  making  a  lease,  it  is  considered 
during  the  life  of  the  tenant  for  life,  as  his  lease,  and  as 


by 

tenant  for 
life,  at  the 
common 
Law. 


veruonej*. 


the  confirmation  of  the  remainderman  or  reversioner. 
After  the  death  of  the  tenant  for  life,  it  is  considered  as 
the  lease  of  the  remainderman  or  reversioner,  and  as  the 
confirmation  of  the  tenant  for  life  (d).     1898. 

By  the  common  law,  without  a  fine  or  recovery,  tenants 
in  tail  could  make  no  leases  binding  the  issue  in  tail,  or 
right  of       the  remainderman  or  reveraioner.     Nor  could  a  husband 
at*Se^m-  seiscd  jurc  uxoris  make  an  absolutely  binding  lease  for 
any  longer  term  than  the  joint  lives  of  himself  and  his 

(a)  Doe  d.  PhUlip  v.  Bejijamin,  n.,  57,  73  ;  2  Pres.  Shep.  T.  268, 

9  Ad.  &  E.  644 ;  1  P.  &  D.  440.  284 ;  1  Piatt  on  Leasee,  94-^. 

(*)  4  Cruise  T.  32,  c.  5,  §  25.  (d)  Co.  Litt.  45  a ;  4  Cruise  T. 

(c)  4  Cruise  T.  32,  c.  5,  §  55,  56  32,  c.  5,  §  56. 


LeaMSH  by 
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tail,  or 
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wife,  even  though  she  joined  in  the  lease.  For  if  a  lease  ^i"];l*  5^' 
of  the  wife's  lands  were  made  by  husband  and  wife,  it 
would  not  bind  the  wife,  if  she  survived  her  husband,  nor 
her  heirs,  if  she  died  in  his  lifetime  (a).  Where  hus- 
band and  wife  make  a  lease  of  the  wife's  land,  not 
according  to  the  [stat.  40  &  41  Vict.  c.  18  (Appendix), 
or  the  stat.  45  &  46  Vict.  c.  38  (Appendix),]  and  not 
acknowledged  under  the  stat.  3  &  4  Will.  4,  c.  74,  s.  79, 
and  there  is  nothing  to  show  that  the  parties  contemplated 
an.  acknowledgment  of  the  wife  under  that  statute,  so  as 
conclusively  to  bind  the  wife  and  her  heirs,  the  lease 
will  be  good  for  the  term  specified,  during  the  husband's 
lifetime,  and  even  if  she  survive  him  during  the  term,  it 
will  not  be  void,  but  only  voidable  at  her  option,  on  her 
doing  some  act  to  disaffirm  it ;  and  until  she  does  such 
an  act  it  will  be  good  during  the  term,  and  the  rent 
accrued  during  her  lifetime  may  be  recovered  by  her  or 
her  executors  (6).     1899. 

By  the  stat.  32  Hen.  8,  c.  28,  a  tenant  in  tail  mifirht  l«u«» 

•^  '  '  °        under  the 

make  leases  to  bind  his  issue,  but  not  those  in  remainder  f**ii^***'" 
or  reversion.  And  a  husband  seised  in  right  of  his  wife  in 
fee  simple  or  fee  tail,  provided  the  wife  joined  in  such 
lease,  might  bind  her  and  her  heirs  thereby.  But,  1.  The 
lease  must  have  been  by  indenture.  2.  It  must  have 
begun  from  the  making,  or  day  of  the  making,  and  not 
at  any  greater  distance  of  time.  3.  If  there  was  any  old 
lease  in  being,  it  must  first  have  been  absolutely  surren- 
dered, or  have  been  within  a  year  of  expiring.  4.  It  must 
have  been  either  for  twenty-one  years  or  three  lives,  and 
not  for  both.  5.  It  must  not  have  exceeded  the  term  of 
three  lives,  or  twenty-one  years.  6.  It  must  have  been 
of  corporeal  hereditaments ;  for  no  rent  can  be  reserved 
out  of  incorporeal  hereditaments  by  the  common  law,  as 

(«)  4  Cruiae  T.  32,  c.  5,  §  81 ;  (*)  Ibler  v.  Slater,  L.  R.  3  Q.  B. 

2  Fres.  Shep.  T.  281.  42. 

VOL.  U.  E 
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^h!"*!*  5!'  ^^®  lessor  cannot  resort  to  them  to  restrain.     7.  It  must 
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~  have  been  of  lands  and  tenements  let  for  the  greater 
part  of  twenty  years  past.  8.  Not  less  than  the  most 
usual  and  customary  rent,  for  twenty  years  past,  must 
have  been  reserved  yearly  on  such  lease.  9.  Such  leases 
must  not  have  been  made  without  impeachment  of 
waste  (a).    1900. 

The  stat.  32  Hen.  8,  c.  28,  does  not  extend  to  copy- 
hold estates  (6).    1901. 

All  leases  by  tenants  in  tail,  not  warranted  by  the  stat.  32 
Hen.  8,  c.  28,  were  good  against  the  tenant  in  tail  himself, 
but  were  voidable  by  the  issue  in  tail,  unless  barred.  But 
if  the  issue  in  tail  accepted  of  rent  or  fealty,after  the  death 
of  his  ancestor,  or  brought  an  action  for  the  rent,  these 
acts  would  operate  as  a  confirmation  of  the  lease  (c).  And 
each  issue  in  succession  might,  while  the  lease  continued, 
affirm  the  lease  for  his  time.  But  a  lease  avoided  by  the 
issue  in  any  line  of  the  succession,  was  avoided  for  ever  (d). 
Leases  made  by  tenants  in  tail  were  absolutely  void  as 
against  the  persons  in  remainder  and  reversion,  and  ipso 
facto  determined  on  the  death  of  the  tenant  in  tail  and 
failure  of  the  issue  in  tail,  according  to  the  maxim,  Ces- 
sante  statu  primitivo,  cessat  et  derivativus:  so  that  no 
acceptance  of  rent  by  them  would  operate  as  a  confirma- 
tion (e).  Leases  by  tenant  in  tail  might,  however,  become 
indefeasible,  as  against  the  issue,  by  means  of  a  fine  with 
proclamations  or  a  recovery  duly  sufiered,  and  might 
become  absolute  and  binding  on  the  entire  fee  simple 
when  the  estate  tail  was  by  a  common  recovery  enlarged 
into  a  fee  simple  (/).    1902. 


{a)  2   Bl.  Com.  319,  320 ;  Go. 
Litt  44  a,  b ;  2  Pros.  Shep.  T.  278 

(A)  1  Jarm.  &  Byth.  by  Sweet, 
433,  n.  (a). 
(O^Croiae  T.  32,  c.  6,  §  70;  2 


Pres.  Shep.  T.  268,  275,  284,  289  ; 
Burton,  §  714. 

(rf)  2  Pres.  Shep.  T.  289. 

(f)  4  Cruise  T.  32,  c.  6,  §  71  ;  2 
Pres.  Shep.  T.  268. 

(/)  2  Pres.  Shep.  T.  284. 
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Leases  made  by  husband  and  wife  of  the  wilVs  land,  ^h"*^  5^ 
though  not  conformable  to  the  stat.  32  Hen.  8,  c.  28,  were  ^^^^~^ 
only  voidable  and  not  void ;  and  therefore  acceptance  ^^e  not 
of  rent  by  the  wife  after  her  husband's  death,  would  ^tSJ^stat. 
operate  as  a  confirmation  (a).      An  agreement  for  a  lease 
by  a  husband  and  wife  seised  in  right  of  the  wife,  would 
not  be  binding  on  the  wife  or  her  heirs,  or  her  issue  in 
tail,  because  the  stat.  32  Hen.  8,  c.  28,  only  authorises 
"  leases  "  (6).    1903. 

This  Act  is  repealed  by  the  stat  19  &  20  Vict.  c.  120,  J^p^, 
s.  35,  except  so  far  as  relates  to  leases  by  persons  having 
an  estate  in  right  of  their  churches.     1904. 

By  the  stat.  19  &  20  Vict.  c.  120,  power  was  riven  to  the  Le«»8  and 

•'  '  IT  o  agreements 

Court  of  Chancery  (even  in  the  case  of  infants,  lunatics,  J^^^^e 
bankrupts,  insolvents,  and  married  women,  ss.  36 — 8),  to  v^.  o!m,^ 
authorize  leases,  and  preliminary  contracts  to  grant  leases,  ^ 
of  settled  estates,  that  is,  of  estates  limited  by  any  instru- 
ment or  instruments  (whether  before  or  after  the  passing 
of  the  Act,  s.  44),  to  or  in  trust  for  any  persons  by  way  of 
succession,  or  of  any  rights  and  privileges  over  or  affecting 
any  settled  estates,  subject  to  certain  conditions  (ss.  1,  2,  3, 
6),  unless  an  application  for  that  purpose  had  been  rejected 
by  Parliament  (s.  21) ;  or  unless  it  would  be  contraiy  to 
the  intention  of  the  settlor  (s.  26) ;  or  beyond  his  power 
(s.  27) ;  or  unless  in  the  case  of  leases  of  copyholds  with- 
out the  consent  of  the  lord  (s.  43).  But  no  lease  could  be 
granted  for  more  than  21  years,  of  any  settled  estate 
whereof  the  tenants  in  tail  were  debarred  from  defeating 
their  estates  tail,  or  where  the  reversion  was  in  the  Crown 
(8.42).    1905. 

By  8s.  32,  33,  36 — 8,  of  the  same  statute  (even  in  the 
case  of  infants,  lunatics,  bankrupts,  insolvents,  and  married 
women),  tenants  for  life,  or  for  yeai*s  determinable  on  lives 

(a)  4  Cruise  T.  32,  c.  6,  §  72  ;  (J)  1  Jftnn.  k  Byth.  by  Sweet, 

Watk.  Ck)nv.  3rd  ed.  by  Frest.  252.      427. 

e2 
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n!"*I*  5^'  or  for  any  greater  estate,  of  property  settled  since  the 
passing  of  the  Act,  and  tenants  by  the  curtesy,  or  in  dower, 
or  in  right  of  their  wives,  of  unsettled  property,  might, 
without  application  to  the  Court,  make  binding  leases 
(except  of  the  principal  mansion  and  the  land  usually 
occupied  therewith)  for  21  years,  in  possession,  subject  to 
certain  conditions,  except  in  the  case  of  copyholds  without 
the  consent  of  the  lord.     1906. 

By  ss.  7,  10,  of  the  same  statute,  the  Court  of  Chancery 
might  vest  powers  of  leasing  settled  estates  in  the 
trustees  of  the  settlement  or  in  any  other  persons.  1907. 

The  Act  was  amended  and  extended  by  the  stat.  21  &; 
22  Vict.  c.  77  (a),  and  by  the  stat.  27  &  28  Vict.  c.  45,  so 
far  as  regards  the  Ist  and  10th  sections,  and  by  the  stat. 
37  &  38  Vict.  c.  33.  [But  this  Act  and  the  statutes 
amending  and  extending  it  are  repealed  by  stat.  40  &  41 
Vict.  c.  18  (Appendix),  and  the  leasing  powers  of  tenants 
for  life  and  other  limited  owners  are  now  derived  from 
the  last-mentioned  statute  and  stat.  45  &  4G  Vict.  c.  38 
(Appendix)  (6).]     1908. 

If  a  tenant  in  fee  simple  takes  a  wife,  and  then  makes  a 
lease  for  years,  and  dies,  and  the  wife  is  endowed,  the  lease 
is  void  as  against  her,  but  will  be  good  as  against  the 
heirs,  etc.,  of  the  husband  (c).     1909. 

Joint  tenants,  tenants  in  common,  and  coparceners  may 
make  leases  for  life  or  years  of  their  own  shares,  and  these 
leases  will  bind  their  companions;  and  one  joint  tenant, 
coparcener,  or  tenant  in  common  may  make  a  lease  of  his 
or  her  part  to  the  other  (cZ).  If  joint  tenants  join  in  a 
lease,  there  will  be  but  one  lease ;  for  they  have  but  one 
freehold.  But  if  tenants  in  common  join  in  a  lease,  there 
will  be  several  leases  of  their  several  interests  (e).    1910. 

The  words  "grant,^*  "  demise,"  and  "to  farm  let,"  are  the 

(a)  See  supra,  par.  1616.  (<f)  2  Pws.  bhep.  T.  268  ;  supra, 

(J)  See  supra,  pai*.  448  a  et  8e<^.         jjar.  612 — 617. 

(O  2  Pies.  Shep.  T.  275,  (<?)  2  Pres.  Shep.  T.  268,  u.  (8). 
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most  proper  operative  words  in  a  lease  for  years ;  but  any  ^h^"*^"  5^' 
words  which  show  the  intent  of  the  parties  that  the  one 
should  divest  himself  of  the  possession,  and  the  other  come 
into  it  for  a  determinate  time,  are  in  general  sufficient  for 
the  purpose  (a).     1911. 

There  are  some  kinds  of  incorporeal  hereditaments  which  f^®"^  **' , 

^  inooTporeal 

may  be  leased.     Thus,  an  advowson  appendant  may  be  JlJSJu'*' 
leased  with  the  manor  to  which  it  is  annexed,  or  separate 
from  it ;  and  an  advowson  in  gross  may  also  be  leased  (6). 
And  tithes,  whether  in  the  hands  of  ecclesiastics  or  lay 
impropriators,  might  be  leased  (c).     1912. 

If  a  man  is  possessed  of  a  term  of  years,  although  it  be  Grant  of 
one  hundred  years  or  upwards,  and  grants^  another,  as  a  SF 
legal  interest,  all  the  residue  of  the  term  of  years  that  shall  **""''•■• 
be  to  come  at  the  time  of  his  death,  this  grant  is  void ; 
because  terms  for  years  being  anciently  very  short,  the 
common  law  will  not  presume  that  any  part  of  the  term 
will  exist  at  the  death  of  the  grantor  (d).     1913. 

A  lease  for  life  of  anything  whatsoever,  whether  it  lie  in  J^'**'' 
livery  or  grant,  if  it  is  in  esse  before,  cannot  begin  at  a  day  *'**""• 
to  come,  unless  it  lies  in  livery,  and  livery  is  not  made  till 
that  day  (e) ;  or  unless  it  is  by  way  of  remainder,  or  by 
way  of  grant  of  the  reversion,  or  of  a  part  of  the  reversion 
immediately  expectant  upon  some  other  estate  of  freehold ; 
or  unless  it  is  a  lease  under  the  Statute  of  Uses,  and  not  at 
the  common  law.    1914. 

In  the  case  of  leases  for  lives,  the  timber  is  included,  Timber. 
unless  excepted,  so  that  the  lessor  must  not  fell  them, 
because  the  lessee  has  by  his  lease  a  particular  interest  in 
the  trees,  such  as  the  mast  and  fruit  of  them,  and  shade 
and  shelter  for  his  cattle,  and  may  lop  them,  if  they  be  not 

(fl)  Burton,  §  838 ;  2  Bl.  Com.  (r)  4  Crnise  T.  32,  c.  5,  §  23. 

317  ;  4  Cruise  T.  32,  c.  5,  §  2  ;  Co.  (rZ)  2   Pres.   Shep.  T.  251  ;  see 

Litt.  45  b ;  Watk.  Con  v.  3rd  ed.  by  also  supra,  par.  839,  840. 
Prest.  18, 19, 178.  (e")  2  Pres.  Shep.  T.  272  ;  Watk. 

(b)  4  Cruise  T.  32,  c.  5,  §  22.  Conv.  3rd  ed.  by  Prest.  170,  175. 
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H."*!"  s!'  thereby  injured  (a).  Where  the  trees  are  excepted  in  the 
lease,  as  they  usually  are,  the  lessee  has  no  interest  what- 
ever in  them.  The  lessor  also  has  power,  as  incident  to  the 
exception,  to  enter  upon  the  land,  in  order  to  fell  and  take 
away  the  trees ;  though  this  power,  for  greater  caution,  is 
often  expressly  reserved  (6).  1916. 
Lessee  not        A  Icssco  is  uot  ostoDDed  bv  the  description  of  the  lands 

estopped  by  .  i  ir  ^  i 

deHcnptioii.  Contained  in  his  lease ;  for  this  is  not  the  essence  of  the 
deed.  And  he  may  therefore  show  that  what  is  there 
called  meadow  has  been  sometimes  ploughed  (c).     1916. 

Rent  id).  Whether  any  rent  is  reserved  upon  a  lease  for  life  or  years 
or  at  will,  or  not,  is  not  material,  except  in  the  case  of  leases 
made  by  virtue  of  any  statute  whereby  rent  is  required  to  be 
reserved;  or  by  ecclesiastical  persons ;  or  by  persons  leasing 
under  powers  requiring  a  reservation  of  rent  (e).     1917. 

If  a  lease  is  made  reserving  rent,  payable  quarterly,  this 
shall  be  intended  quarterly  from  the  date  of  the  lease,  and 
not  at  the  usual  feasts  (/).    1918. 

Tithe  and        In  the  abscuce  of  any  stipulation  on  the  subject,  the 

land  tax.  ,  , 

tithe  rent  charge  is  payable  by  the  landlord  (g),     1919. 

Where  a  lease  was  made  at  a  yearly  rent,  "  payable 

quarterly,  free  of  all  outgoings,"  the  Vice-Chancellor  Stuart 

held,  that  these  words  were  not  sufficient  to  relieve  the 

lessor  from  the  payment  of  the  land  tax  and  tithe  rent 

charge ;  but  Lord  Campbell,  C,  held  that  the  tenant  must 

pay  them  {hy    1920. 

Disagreeing       Any  pcrson  may  disagree  to  a  term  for  years  (i).    1921. 

;^\r'         In  leases  for  years  at  the  common  law,  an  actual  entiy 

n^^^ly.    ^s  necessary  to  vest  the  estate  in  the  lessee ;  for  the  bare 

lease  does  not  give  him  an  estate,  but  only  a  right  to  enter, 

* 

(a)  1  Cruise  T.  3,  c.  2,  §  3.  .  (/)  3  Cruise  T.  28,  c.  1,  §  50. 

(&)  1  Cruise  T.  3,  c.  2,  §  4.  (g)  Parker  v.  Tamell,  2  D.  &  J. 

(c)  4  Cruise  T.  32,  c.  19,  §  61.  559. 

(rf)  See  supra,  par.  41   et  seq.,  (Ji) Parish y.  Steeman^lQiM. 2:^%: 

1788—1794.  1  D.  F.  &  J.  326. 

(/>)  2  Pres.  Shep.  T.  268.  (i)  4  Cruise  T.  32,  c.  26,  §  9. 
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"which  is  called  his  interest  in  the  term,^r  interesse  ter-  ^'"J'^^V*' 

mini  (a).     And  as  the  lessee  has  no  estate  till  entry,  so 

until  entry  the  lessor's  estate  is  not  converted  into  a  rever- 
sion (6).  But  where  a  term  for  years  is  created  by  way 
of  use,  the  interest  is  made  an  estate  by  the  statute  without 
entry  (c).    1922. 

Sometimes  it  is  stipulated  that  the   lessee  shall  not  Aamgnment 

^  or  uiider- 

assign  at  all ;  in  other  eases,  it  is  stipulated  that  he  shall  ^^^^^^• 
not  assign  without  the  assent  of  the  lessor.     1923. 

Where  a  lease  provides  that  the  lessee  shall  not  assign 
or  underlet  without  the  consent  in  writing  of  the  lessor, 
but  that  consent  to  an  assignment  or  underlease  to  any 
respectable  and  responsible  person  shall  not  be  withheld, 
it  is  not  necessary  to  the  validity  of  such  an  act  that  con- 
sent shall  he  first  obtained  (d).    1923a. 

A  termor  for  years  may  assign  or  underlet,  unless  there 
bean  express  condition  or  provision  in  the  lease  to  restrict 
the  power  of  alienation  which  the  law  gives  ;  and  even  in 
that  case  the  lessee  may  assign  or  underlet,  but  the  assign- 
ment will  give  to  the  reversioner  the  right  of  re-entry,  if 
he  think  proper  to  avail  himself  of  the  condition.  But  he 
may  dispense  with  the  forfeiture,  as  by  accepting  rent, 
confirming,  etc.,  and  in  that  case  the  title  of  the  assignee 
will  be  indefeasible  (e).    1924. 

A  tenant  who  has  not  stipulated  that  he  will  deliver  up 
possession  at  the  end  of  the  term,  is  nevertheless  boimd  to 
deliver  up  complete  possession.  And  therefore,  if,  against 
his  wiU,  his  under-tenant  holds  over,  the  landlord  can 
recover  against  the  tenant  damages  equal  to  the  rent  which 
he  has  lost,  and  the  costs  of  bringing  an  ejectment  (/). 
1926. 

{a)  2  Bl.  Com.  314 ;  Burton,  §  61 ;  Qd)  Hyde  v.  Warden^  L.  R.  3  Ex. 

Co.  Litt.  46  b  ;  Watk.  Con  v.  3rd  D.  (Ap.)  72,  81. 

ed.  by  Prest.  175.  (er)  Watk.  Conv.  3rd  ed.  by  Prest. 

(ft)    Burton,    §    61  ;    Co.    Litt.  21,  177. 

46  b.  (/)  Mender Mon  v.  Squire^  L.   R. 

(c?)  Burton,  §  131.  4  Q.  B.  170. 
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^h!"*1*  5!'  Where  the  owner  of  a  term  agrees  to  let  for  three  years, 
and  also,  when  called  upon,  to  grant  a  lease  for  three  years 
or  seven  years  or  the  whole  term,  and  the  tenant  continues 
in  occupation  beyond  the  first  three  years,  and  becomes 
bankrupt,  and  the  trustee  sells  the  bankrupt's  estate  and 
interest,  the  option  of  the  tenant  to  take  a  lease  is  not  to 
be  regarded  s&  having  ceased  at  the  end  of  the  first  three 
years,  but  it  passes  to  the  trustee,  and  from  him  to  the 
purchaser  (a).     1926. 

Where  it  is  stipulated  that  a  lessee  shall  not  assign 
without  the  assent  of  the  lessor,  it  is  sometimes  provided 
that  such  assent  shall  not  be  arbitrarily  withheld;  and 
sometimes  this  provision  against  an  arbitrary  refusal  of 
assent  is  by  way  of  covenant ;  in  other  cases  it  is  only  by 
way  of  qualification  of  the  stipulation  requiring  assent  of 
the  lessor.  Where  it  is  ambiguous,  the  Court  will  incline 
to  construe  the  provision  against  arbitrary  refusal  to  be  a 
qualification  of  the  words  requiring  the  assent  of  the  lessor 
and  not  a  covenant  by  the  lessor  not  arbitrarily  to  refuse. 
It  qualifies  the  tenant's  covenant  not  to  assign  without 
assent,  so  as  to  absolve  him  from  the  need  of  assent  if 
arbitrarily  withheld  (6).     1927. 

An  arbitrary  refusal  is  equivalent  to  an  unfair  and 
unreasonable  refusal  (c).     1928. 

conditioM        If  a  lease  for  years  is  made  on  condition  that  the  lessee 

against  "^ 

aaaignment  j^j^g^n  qq^  assigu  or  alicu  the  term  or  the  land  during  his 
life  without  the  licence  of  the  lessor,  and  the  lessee  gives 
it  by  his  will  without  licence,  this  is  a  breach  of  the  con- 
dition, and  a  forfeiture  of  the  estate.  But  if  a  lease  is 
made  on  condition  that  the  lessee  shall  not  alien  without 
the  licence  of  the  lessor,  so  as  to  be  personal  to  him,  and 
afterwards  the  lessor  dies,  and  the  lessee  assigns ;  or  the 

(fl.)  B}wUand  7.  PopiUtyn,  L.  R.  {o)Treloary.Bigge,lj,Vi.9¥,7i,lb\, 

2  ('h.  Ap.  67.  (rf)  As  to  the  apportionment  of 

(ft)  Trt'loar  v.  Bi/jfje,  L.  R.  9  Ex.  such  conditions,  see  supra,  par,  185. 

151.  186. 
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lessee  dies,  and  his  executors  or  administmtors  assign;  ^^•^j"]'^- ^5^' 
there  is  no  breach  of  the  condition  in  either  of  these 
cases  (a).    And  where  there  is  a  condition  that  the  lessee 
shall  not  assign  it  over  without  permission,  an  underlease 
is  not  within  the  condition  (b).     1829. 

Where  a  lessee  covenanted  not  to  alien  or  transfer  his  covenant 
lease,  and  afterwards  acknowledged  a  judgment,  on  which 
the  lease  was  taken  in  execution  and  sold,  it  was  held  that 
this  sale  was  not  a  forfeiture  of  the  lease  (c).  But  where 
a  warrant  of  attorney  to  confess  a  judgment  is  given 
by  collusion  for  the  purpose  of  enabling  a  creditor  to 
take  a  lease  in  execution,  it  will  be  a  breach  of  such  a 
covenant  (c2).     1930. 

Where  a  lease  is  subject  to  a  covenant  that  neither  the 
lessee  nor  his  assigns  should  assign  without  the  consent  of 
the  lessor,  and  the  lessee  assigns,  with  the  consent  of  the 
lessor,  to  two  partners,  and  one  of  them,  on  the  dissolution 
of  the  partnership,  assigns  all  his  interest  to  the  other,  it  is 
a  breach  of  the  covenant  (e).    1931. 

Where  a  lessee,  subject  to  a  covenant  not  to  assign 
without  the  lessor's  consent,  obtains  such  consent,  and 
agrees  to  grant  an  underlease  to  contain  the  like  provisions 
as  the  lease,  it  was  held  by  the  Lords  Justices,  that  the 
original  lessee  (and  not  the  oidginal  lessor)  is  the  person 
whose  consent  must  be  required  in  the  covenant  in  the 
underlease  (/).     1932. 

A  covenant  by  lessees,  for  themselves,  their  heirs,  execu- 
tors, administrators,  and  assigns,  that  they,  their  executors, 
administrators,  and  assigns,  would  not  assign  without  the 
lessor's  consent,  is  a  covenant  which  touches  and  concerns 
the  land,  and,  therefore,  runs  with  the  land,  and  the  lessor 

(fl)  1  Pres.  Shep.  T.  HI,  145.  {e)   Varin/  v.  Citppard,  L.  R.  7 

(*)  2  Cruise   T.  13,  c.  1,  §  42 ;  C.  P.  506. 

Walk.  Conv.  3rd  eel.  by  Prest.  21.  (/)  William mny^Willmmnon^Jj, 

(c)      Cruise  T.  13,  c.  1,  §  46.  R.  9  Ch.  Ap.  729,  overruling  deci- 

(rf)  2  CYnise  T.  13,  c.  1,  §  48.  sion  of  Bacon,  V.-C,  17  Eq.  549. 


794  OF  LEASES   AND   UNDERLEASES. 

^H^lll'.^5*  can  sue  an  assignee  of  the  lessees  for  the  breach  of  it  (a). 

Similar  covenants  relating  to  things  fixed  to  the  land  alBO 

run  with  the  land  (6).    1933. 
Covenant  to      A  covcnant  in  a  sublease  to  perform  all  the  covenants 

perform  ^  * 

covenaiito     Jn  the  Original  lease,  is  a  covenant  to  perform  those  cove- 
in  ongiual  o  7  r 

^^^'  nants  whilst  the  original  term  is  unexpired  and  unsur- 

rendered: it  is  not  a  covenant  to  do  or  abstain  from  doing 
the  acts  mentioned  in  those  covenants,  so  as  to  apply,  even 
after  a  new  lease  is  taken,  in  which  those  covenants  are 
omitted  (c).     1934. 

Usual  The  party  agreeing  to  take  a  lease  has  a  right  to  a  lease 

covenanta  ...  i  ^  ,  ^  -j    j 

and  ciaiiBeH.  contammg  only  usual  covenants,  or  such  as  are  provided 
for.  A  covenant  in  restraint  of  trade  in  a  trade  locality 
is  not  a  usual  covenant  (d).  Nor  is  a  covenant  not  to 
assign  or  underlet  (e),    1936. 

A  power  of  re-entry  if  the  lessee  or  his  assigns  become 
bankrupt,  or  make  a  composition  with  creditors,  or  if 
execution  should  issue  against  either  of  them,  is  unusual, 
and  the  lessor  is  not  entitled  to  have  it  inserted  (/). 
1936a. 

Under  a  contract  for  a  lease  to  contain  all  usual  cove- 
nants, particularly  a  covenant  to  keep  the  premises  in  good 
repair,  it  has  been  held  that  the  lessee  is  not  entitled  to 
have  introduced  the  words  "  damages  by  fire  or  tempest 
only  excepted  "  (ff),    1936. 

Under  an  agreement  for  a  lease  to  contain  "  all  usual 
and  customary  clauses,"  the  landlord  is  not  entitled  to  have 
inserted  in  the  lease  a  proviso  for  re-entry  "  on  breach  of 
any  of  the  covenants  by  the  lessee  ";  but  he  is  entitled  to 

(a)  Wllliam4t  v.  Earle,  L.  R.  .3  3  Ex.  D.  (Ap.)  72. 

Q.  B.  739.  {e)  Watk.  Conv.  3rd  ed.  by  Prest. 

(J)  William*  v.  Earlv,  L.   R.  3  177  ;  HavtpMre  v.  Wickena,  L.  R. 

Q.  B.  739.  7  Ch.  D.  555. 

{c)PiggottY,StrattonAJo\m9,M\,  (/)  Hydr  v.  Warden,  L.  R.  3  Ex. 

{d)  Propert  v.  Parher,  1  My.  &  K.  D.  (Ap.)  72. 

280  ;     Willyraham    v.   Zdvesey,   18  [g)  Sharp  v.  MUligen,  23  Beav. 

Beav.  206 ;  Uyde  v.  Warden,  L.  R.  419. 
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have  a  clause  of  re-entry  for  breach  of  covenants  generally,  ^^^'1'\f* 
or  on  non-payment  of  rent  (a).     1937.  

It  is  very  common,  in  farming  leases,  to  covenant  not 
to  mow  meadow  land  more  than  once  a  year.  On  the 
other  hand,  it  is  very  common  to  except  from  the  opera- 
tion of  such  a  covenant  cases  when  an  equivalent  in 
manure  is  brought  on  the  land.  But  the  omission  of  this 
exception  is  not  sufficient  to  make  the  covenant  not  to 
mow  oftener  so  unusual  or  unreasonable  as  to  give  the 
lessee  a  right  to  object  to  it  (6).     1937a. 

The  assignee  of  a  lease. cannot,  by  assigning  over,  get  rid  obligation 
of  his  liabilities  for  breaches  of  covenant  committed  during  oovenante. 
the  period  of  his  own  occupation.  And  hence,if  the  assignee 
of  a  lease  devises  the  leasehold,  although  the  devisee  may 
take  it  subject  to  the  liability  to  do  repairs  which  were 
wanted  at  the  death  of  such  assignee,  yet  the  executors  of 
the  assignee  are  still  liable,  as  between  themselves  and  the 
lessor ;  and  they  are  entitled  to  have  an  indemnity  in  tolx'SJJi^r 
respect  of  such  liability  before  the  devisee  is  let  into  pos-  **'  •'*^^»p'*'- 
session  (c).     And,  except  so  far  as  the  stat.  22  &  23  Vict. 
c.  35,  s.  27,  may  protect  them,  executors  of  an  assignee  are 
entitled  to  have  a  fund  set  apart  out  of  the  assets  for  their 
indemnity,  on  their  assigning  to  a  purchaser,  though  he 
covenant  to  perform  the  covenants  and  to  indemnify  (d). 
But,  as  we  have  seen,  the  obligation  of  the  lessee's  cove- 
nants, though  it  will  pass  to  an  assignee  of  the  whole 
term,  is  not  communicated  to  an  underlessee  (e).    1938. 

By  the  stat.  4  Geo.  2,  c.  28,  s.  6,  reciting  that  leases  for  Renewal  (.f). 
lives  or  years  could  not  be  renewed  without  a  surrender  of 
all  the  underleases  derived  out  of  the  same,  it  is  enacted 

(a)  HbdgkifiJtmiy.Crattr.lj.'RAO  (d)  Brewer  v.  Pocock,  23  Beav. 
Ch.  Ap.  622.  310 ;  see  supra,  par.  1815. 

(b)  Hydt  V.  Warden.  L.  R.  3  Ex.  (<?)  See  supra,  par.  1818—1821. 
D.  (Ap.)  72,  82.  (/)  See  stat.  23  &  24  Vict.  c.  146, 

(c)  Ilickling  v.  Boyer,  3  Mac.  &  ss.   8,   0 ;   infra.   Part   IV.   Tit.   1, 
a.  635.  c.  2. 
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^h!"'^  I!*  ^^^^  *11  future  renewals  of  leases  for  lives  or  years  shall  be 
valid  without  the  surrender  of  any  derivative  leases  (a). 
1939. 

By  the  stat.  1  Will.  4,  c.  65,  s.  18,  if  persons  bound  to 
renew  are  out  of  the  jurisdiction  of  the  Court,  renewals  are 
directed  to  be  made  by  a  person  appointed  by  the  Court 
of  Chancery  in  the  name  of  the  person  who  ought  to  have 
renewed.     1940. 

When  a  renewable  leasehold  estate  is  devised  to  trustees 
in  trust  for  one  person  for  life,  remainder  in  trust  for 
another  for  life,  remainder  in  trust  for  a  third  person,  with 
a  direction  to  renew,  and  pay  the  fine  out  of  the  rents  and 
profits,  it  seems  to  be  the  duty  of  the  trustees  to  provide 
an  accumulating  fund  out  of  the  rents  and  profits  during 
the  enjoyment  of  the  first  tenant  for  life,  to  answer  the 
renewals  to  be  made  in  his  time,  and  to  pursue  the  same 
conduct  during  the  life  of  the  second  tenant  for  life  (6). 
1941. 

Where  a  testator  gives  his  leaseholds  to  trustees  for 
legatees  in  succession,  and  upon  trust  that,  "  if  the  trus- 
tees shall  think  it  proper  or  advantageous,  as  to  those 
which  are  customarily  or  may  be  renewed,  they  shall  or 
lawfully  may  endeavour  to  effect  renewals  upon  such 
terms  as  they  shall  think  proper;"  this  does  not  make  it 
compulsory  on  the  trustees  to  renew,  if  they  can  by  possi- 
bility obtain  a  renewal ;  for  then  they  would  be  compelled 
to  pay  any  sum,  however  unreasonable,  which  might  be 
demanded  by  the  lessor.  Yet,  on  the  other  hand,  it  does 
not  give  them  a  discretion  to  refrain  from  exercising  the 
power  of  renewal  at  their  ai'bitrary  will  and  pleasure. 
But  it  imposes  on  them  the  duty  of  endeavouring  to 
effect  a  renewal,  if  they  can  do  so  on  reasonable  terms  (c). 
1942. 

(a)  4  Cruise  T.  32,  c.  6,  §  59.  {e)  Mtrrtimer  v.  WaiU.  14  Benv. 

{b)  1  Rop.  Leg.  by  White,  .S19.  616. 


OF   LEASES   AND   UNDERLEASES.  797 

The  right  of  renewal  may  be  forfeited  by  the  laches  of  ^;/""^l^' 

the  tenant  in  not  appljdng  for  a  renewal  within  the  time 

mentioned  in  the  lease  (a).    1943. 

In  the  absence  of  any  expressions  to  the  contrary, 
where  a  renewal  becomes  impracticable,  the  fund  reserved 
by  the  trustees  out  of  rents  for  the  purpose. of  renewal, 
belongs  absolutely  to  the  tenant  for  life  (&).     1944. 

Covenants  for  renewal  are  frequently  inserted  in  leases,  covenant 

for  rtiuewaJ. 

and  are  of  two  kinds:  covenants  for  granting  another 
lease  of  the  thing  demised ;  and  covenants  for  renewal, 
not  only  on  the  expiration  or  surrender  of  the  original 
lease,  but  also  on  the  expiration  or  surrender  of  all  future 
leases  made  under  such  a  covenant,  which  is  usually 
called  a  covenant  for  perpetual  renewal  (c).  A  covenant 
for  renewing  a  lease  imder  the  same  covenants  means 
only  a  second  lease  under  the  same  covenants  as  the 
former,  with  the  exception  of  the  covenant  for  renewal 
(d).  And  where  a  person  grants  a  lease,  with  a  covenant 
for  perpetual  renewal,  and  an  agreement  that  the  new 
lease  and  leases  should  contain  the  same  rents,  covenants, 
etc.,  as  were  contained  in  the  lease  so  granted  by  him, 
and  his  trustees  grant  a  new  lease,  they  are  not  required 
to  introduce  a  covenant  by  themselves  for  renewal,  but 
the  proper  form  is  for  them  to  recite  the  original  covenant 
for  perpetual  renewal,  and  to  declare  the  new  lease  to  be 
granted  in  pursuance  of  it  (e).     1946. 

If  a  lessee  for  life  or  years  takes  a  new  lease  of  the  Effect  of 

.,  .  taking  a 

same  land,  and  one  term  is  incompatible  with  the  other,  n«^  i«««- 
as  embracing  part  of  the  same  period,  this  is  a  surrender 
in  law  of  the  first  lease.    And  this  rule  applies  although 
the  second  lease  be  for  years,  where  the  first  was  for 

(«)  4  Cruise  T.  32,  c.  25,  §  111.  Watk.  Conv.  3rd  ed.  by  Prest.  178. 
(ft)  Morresy.  Hodgett^  27  Beav.  (e)  TlieQ^per Mining  Company 

626.  V.  Beach,  13  Beav.  478 ;  decided  by 

(c)  4  CniiBe  T.  32,  c.  25,  §  98.  Sir  J.  Leach;  Hodget  v.  Blagrave^ 

ifi")  4  Cruise  X.  32,  c.  26,  §  103 ;  18  Bear.  587. 
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H  "1"  6^'  ^^^^ »  ^^  although  the  second  lease  be  for  a  less  number  of 
years  than  the  first ;  and  although  the  second  lease  be 
voidable  as  being  made  upon  condition ;  and  although  the 
second  lease  be  to  the  lessee  and  a  stranger,  or  to  the 
lessee  and  his  wife ;  and  although  the  second  lease  be  by 
word  only,  and  the  first  lease  be  by  deed,  so  far  as  such 
second  lease  by  word  may  be  valid;  and  although  the 
second  leajse  be  in  another  right  (as  if  the  husband  have 
a  lease  for  years  in  right  of  his  wife,  and  then  take  a  new 
lease  to  himself  in  his  own  name) ;  and  although  the  first 
lease  was  to  begin  presently  and  the  second  lease  is  to 
begin  at  a  day  to  come,  or  e  converso  (a).  But  if  the 
second  lease  is  not  to  begin  until  the  first  lease  end,  the 
taking  of  the  second  lease  is  no  surrender  of  the  first 
lease  (6).  And  in  the  case  of  a  surrender  implied  by  law 
from  the  acceptance  of  a  new  lease,  a  condition  ought 
also  to  be  understood  as  implied  by  law,  making  void 
the  surrender  in  case  the  new  lease  should  be  made  void 
(c).  And  in  the  case  of  an  express  surrender,  so  worded 
as  to  show  the  intention  of  the  parties  to  make  the 
surrender  only  in  consideration  of  the  grant,  such  sur- 
render is  also  conditional  to  be  void  in  case  the  grant 
should  be  made  void  (d).     1946. 

A  lease  of  charity  property  for  ninety-nine  years,  at  a 
fixed  rent,  not  being  a  building  lease,  and  containing  no 
contract  to  repair  or  lay  out  money  thereon,  is  invalid  (e). 
And  a  building  lease  of  charity  property  for  more  than 
ninety-nine  years  cannot  stand,  unless  there  is  some 
special  ground  on  which  it  can  be  protected  (/).     1947. 

A  lessee  is  bound  to  inquire  into,  and  is  bound  by  all 


Lease  of 

charity 

property. 


Coiiiitrac 


(a)  2  Pres.  Shep.  T.  301. 

(ft)  2  Pres.  Shep.  T.  302. 

(n)  Doe  d.  Earl  of  JSgrenumt  v. 
Gmrtenay,  11  Ad.  &  E.  (N.  S.) 
702. 

(JT)  Doe  d  Earl  qf  Egrenkont  y. 


Courteyuiy,  11  Ad.  A:  E.  (N.  S.)  702. 

(/)  AtU'Oen.  v.  Foord^  6  Beav. 
288 ;  Att.'Oen.  v.  HothAm,  3  Buss. 
415. 

(/)  \jcisdLangdale\xi  Att.'Gen. 
v.  Ibordf  6  Bear.  290. 
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coveDants  into  which  his  lessor  has  entered  (a).      And  a  ^J"'^;  57 
person  contracting  for  an  underlease  has  notice  of  all  ^^^^^^^ 
the  covenants  contained  in  the  original  lease,  or  at  least  ^^7 
of  those  which  are  usual  in  leases  of  property  of  that 
description,  so  far  as  he  has  had  reasonable  opportunity 
of  ascertaining  what  they  were,  and  he  will  be  bound  to 
take  an  underlease  subject  to  those  covenants  (6).    1948. 

Where  a  parol  contract  is  made  for  the  grant  of  an 
underlease,  subject  to  a  question  of  title,  possession 
taken  with  the  knowledge  and  consent  of  the  grantor 
is  not  of  itself  a  waiver  of  an  objection  to  title  by  the 
grantee,  but  it  is  only  evidence  of  acceptance  of  the 
title,  which  may  be  rebutted  by  other  circumstances  (c). 
1948a. 

A  right  of  entry  in  a  lease  cannot  be  reserved  to  a  Right  of 

entry. 

stranger ;  and  therefore  if  it  appears  upon  the  face  of  the 
lease  that  the  legal  estate  is  in  a  mortgagee  or  a  trustee 
for  him,  and  the  right  of  entry  is  reserved  to  the  mort- 
gagor, it  will  be  void  (d).    1949. 

By  the  general  custom  of  all  manors,  every  copyholder  ^^***2Jj5;|g 
may  make  a  lease  for  any  term  of  years,  if  he  can  obtain 
a  licence  from  the  lord ;  and  even  without  such  licence, 
he  may  demise  his  tenement  for  one  year;  and  the 
interest  thus  created  is  not  of  a  customary  nature,  but 
a  common  law  term  (e).  The  lord  of  a  manor  cannot 
authorize  an  equitable  tenant  of  a  copyhold  to  demise ; 
because  there  is  no  privity  of  estate  between  them  (/). 
[Except  under  stat.  45  &  46  Vict,  a  38  (Appendix),] 
the  lord  can  only  grant  a  licence  to  lease  during  the 
continuation  of  his  own  estate  in  the  manor.     Therefore 

(a)Fieldery.Slater,L,B,.7  Eq.523.  D.  (Ap. )  72. 

{h)  See  Cesser  v.  Collinge,  3  My.  {d)  Coote  Mortg.  3rd  ed.  338. 

&  E.  2S3;  WUkraham  v.  Uvesey,  (e)  Burton,  §  1313;  1  Cruise  T. 

18  Beav.  206  ;  Hyde  v.  Warden^  10,  c.  3,  §  18. 

L.  B.  3  Ex.  D.  (Ap.)  72,  80.  /)  1  Jann.  &.  Byth.  by  Sweet, 

(e)  Hyde  ▼.  Wmrdm^  L.  R.  3  Ex.  483,  n.  (a). 
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.III.T.12,  a  lease  for  years  made  by  licence  of  a  lord  who  is  only 

tenant  for  life  [and  is  not  affected  by  the  provisions  of 

that  statute,]  will  cease  at  his  death  (a).  In  the  case  of 
a  lease  by  licence  of  the  lord,  the  lessee  may  assign  it,  or 
make  an  underlease  for  years  without  any  new  licence ; 
for  the  lord^s  interest  is  discharged  for  so  many  yeara 
And  if  the  copyholder  should  die  without  heirs,  still  the 
lease  would  stand  against  the  lord,  by  reason  of  his 
licence,  which  amounts  to  a  confirmation  (&).  A  lease 
made  contrary  to  the  custom  of  a  manor  is  good  against 
all  but  the  loiyi;  and  even  as  against  him  it  is  not  void, 
but  only  a  ground  of  forfeiture,  which  he  may  waive  (c). 
1960. 
Licences  to        [Jt  is  now  cuactod  by  stat.  45  &  46  Vict.  c.  38,  &  14 

oopyholdere  t  ./  * 

forieasmg.  (Appendix),  that  "(1)  A  tenant  for  life  may  grant  to  a 
tenant  of  copyhold  or  customary  land,  parcel  of  a  manor 
comprised  in  the  settlement,  a  licence  to  make  any  such 
lease  of  that  land,  or  of  a  specified  part  thereof,  as  the 
tenant  for  life  is  by  this  Act  empowered  to  make  of  free- 
bold  land.  (2)  The  licence  may  fix  the  annual  value 
whereon  fines,  fees,  or  other  customary  payments  are  to 
be  assessed,  or  the  amount  of  those  fines,  fees,  or  pay- 
ments. (3)  The  licence  shall  be  entered  on  the  court  rolls 
of  the  manor,  of  which  entry  a  certificate  in  writing  of 
the  steward  shall  be  sufiicient  evidence."]     1960a. 

LoaaeH  must      By  tho  stat.  7  &  8  Vict.  c.  76,  s.  4,  it  is  enacted,  "  that 

be  by  deed. 

no  lease  in  writing  of  any  fi'eehold,  copyhold,  or  leasehold 
land  shall  be  valid  as  a  lease  unless  the  same  shaU  be 
made  by  deed :  but  any  agreement  in  writing  to  let  any 
such  land  shall  be  valid  and  take  effect  as  an  agreement 
to  execute  a  lease ;  and  the  person  who  shall  be  in  the 
possession  of  the  land  in  pursuance  of  any  agreement  to 
let  may,  from  payment  of  rent  or  other  circumstances,  be 

{a)  1  Cruise  T.  10,  c.  3,  §  30.  (p)  Doe  d.  Robinson  v.  Btnufjield, 

(2»)  1  CrniBe  T.  10,  c.  3,  §  19.  6  Ad.  k  E.  (N.  S.)  492. 
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constmed  to  be  a  tenant  from  year  to  year."  This  was  ^^^];^l' 
repealed  as  from  the  1st  of  October,  1845,  by  the  stat. 
8  &  9  Vict  a  106.  But  by  s.  3  of  that  Act,  it  is  enacted 
that  "a  lease  required  by  law  to  be  in  writing  (a),  of 
any  tenements  or  hereditaments,  made  after  the  1st  of 
October,  1845,  shall  be  void  at  law,  unless  made  by  deed." 
Although  an  instrument  may  be  void  as  a  lease  at  law 
in  consequence  of  this  enactment,  yet  it  may  be  enforced 
as  an  agreement  in  equity  (b);  or  it  may  be  used  to 
prove  the  terms  on  which  the  tenant  holds  as  construc- 
tive tenant  from  year  to  year;  and  hence  the  tenancy, 
which  may  be  determined,  during  the  period  for  which 
the  lease  was  to  last,  by  a  half-year's  notice  at  the  proper 
time,  will,  at  the  end  of  that  period,  expire  without 
notice  (c).  And  if  an  instrument  purporting  to  create  a 
lease  for  seven  years  is  not  sealed,  and  the  intended  lessee 
enters  under  it,  he  is  liable,  even  at  law,  to  perform  the 
things  stipulated  to  be  done  during  the  last  year  (unless 
the  holding  is  determined  before  by  a  proper  six  months' 
notice),  as  well  as  those  things  which  were  to  be  done 
during  the  first  year  (d),    1961. 

By  the  stat.  7  &  8  Vict.  c.  76,  s,  12,  it  is  enacted,  "that  where 

*'  remedieB  for 

where  the  reversion  of  any  land,  expectant  on  a  lease,  shall  JJJf^*^^ 
be  merged  in  any  remainder  or  other  reversion  or  estate,  S^Jfj^ST' 
the  person  entitled  to  the  estate  into  which  such  reversion  S^Sa^*" 
shall  have  merged,  his  heirs,  executors,  administrators,  mei^r  of 
successors,  and  assigns,  shall  have  and  enjoy  the  like  ad-  diaterever- 
vantage,  remedy,  and  benefit  against  the  lessee,  his  heirs, 
successors,  executors,  administrators,  and  assigns,  for  non- 
payment of  the  rent,  or  for  doing  of  waste  or  other  for- 

{a)  See  supra,  par.  1694 — 7.  was  a  similar  decision,  under  the 

(b)  Parker  v.  Taswell,  2  D.  &  J.  stat.  7  &  8  Vict.  c.  76,  s.  4.   And  see 

569.  Tidey  v.  Mollett,  16  C.  B.  (N.  S.) 

(r)  TreMn  v.  Savage,  4  El.  &  Bl.  298 ;  Hayne  v.  Cummingjtj  Id.  421. 

36 ;  see  also  Ihe  d.  Davenish  y.  {d)  Martin  v.  dmith,  L.  B.  9  Ex. 

Mflffatt,  15  Q.  B.  257,  in  which  there  50. 

VOL.   II.  .  F 
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^n^llil^l' f^i^Txre,  or  for  not  performing  conditions,  covenants,  or 
agreements  contained  and  expressed  in  his  lease,  demise, 
or  grant,  against  the  lessee,  farmer,  or  grantee,  his  heirs, 
successors,  executors,  administrators,  and  assigns,  as  the 
person  who  would  for  the  time  being  have  been  entitled 
to  the  mesne  reversion  which  shall  have  merged  would  or 
might  have  had  and  enjoyed  if  such  reversion  had  not 
been  merged."    This  was  repealed  as  from  the  1st  of 
When  the     Octobcr,  1845,  by  the  stat.  8  &  9  Vict.  c.  1 06.     But  by 
Tieaae^ta**"  s.  9  of  that  Act,  it  is  cnactcd,  "that  when  the  reversion 
ne^eetata   expcctaut  ou  a  Icase  made  either  before  or  after  the 
deemed  the  passing  of  this  Act,  of  auv  tenements  or  hereditaments 
of  any  tenure,  shall,  after  the  said  Ist  day  of  October, 
1845,  be  surrendered  or  merge,  the  estate  which  shall  for 
the  time  being  confer  as  against  the  tenant  under  the 
same  lease  the  next  vested  right  to  the  same  tenements 
or  hereditaments,  shall,  to  the  extent  and  for  the  purpose 
of  preserving  such  incidents  to,  and  obligations  on,  the 
same  reversion,  aa,  but  for  the  surrender  or  merger  thereof, 
would  have  subsisted,  be  deemed  the  reversion  expectant 
on  the  same  lease."     1962. 
stat.44A4r>      [And  now  by  stat.  44  &  45  Vict.  c.  41,  sa   10 — 12 

Vict  c  41,  ..... 

3Sie  c^ivey.  (-A^pp^i^dix),  it  is  provided  with  respect  to  leases  made 
liw^"***  after  the  commencement  of  that  Act,  that,  "  Rent  reserved 
AotfiSsh  by  a  lease,  and  the  benefit  of  every  covenant  or  provision 
therein  contained,  having  reference  to  the  subject-matter 
thereof,  and  on  the  lessee's  part  to  be  observed  or  per- 
formed, and  every  condition  of  re-entry  and  other  con- 
dition therein  contained,  shall  be  annexed  and  incident 
to  and  shall  go  with  the  reversionary  estate  in  the  land, 
or  in  any  part  thereof,  immediately  expectant  on  the 
term  granted  by  the  lease,  notwithstanding  severance  of 
that  reversionary  estate,  and  shall  be  capable  of  being 
recovered,  received,  enforced,  and  taken  advantage  of  by 
the  person  from  time  to  time  entitled,  subject  to  the  term 
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to  the  income  of  the  whole  or  any  part,  as  the  case  may  ^^^l  1^^^* 
require,  of  the  land  leased"  (s.  10).  Also  that,  "The 
obligation  of  a  covenant  entered  into  by  a  lessor  with 
reference  to  the  subject-matter  of  the  lease  shall,  if  and 
as  far  as  the  lessor  has  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by 
the  lease,  be  annexed  and  incident  to  and  shall  go  with 
that  reversionary  estate,  or  the  several  parts  thereof, 
notwithstanding  severance  of  that  reversionary  estate, 
and  may  be  taken  advantage  of  and  enforced  by  the 
person  in  whom  the  term  is  from  time  to  time  vested 
by  conveyance,  devolution  in  law,  or  otherwise,  and,  if 
and  as  &r  as  the  lessor  has  power  to  bind  the  person 
from  time  to  time  entitled  to  that  reversionary  estate, 
the  obligation  aforesaid  may  be  taken  advantage  of  and 
enforced  against  any  person  so  entitled"  (s.  11).  And 
that,  ''Notwithstanding  the  severance  by  conveyance, 
surrender  or  otherwise,  of  the  reversionary  estate  in  any 
land  comprised  in  a  lease,  and  notwithstanding  the  avoid- 
ance or  cesser  in  any  other  manner  of  the  term  granted 
by  a  lease  a^  to  part  only  of  the  land  comprised  therein, 
every  c(mdition  or  right  of  re-entry,  and  every  other 
condition,  contained  in  the  lease,  shall  be  apportioned, 
and  shall  remain  annexed  to  the  severed  parts  of  the 
reversionary  estate  as  severed,  and  shall  be  in  force  with 
respect  to  the  term  whereon  each  severed  part  is  rever- 
sionary, or  the  term  in  any  land  which  has  not  been 
surrendered,  or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  the  land  comprised  in  each  severed  part,  or  the  land 
as  to  which  the  term  remains  subsisting,  as  the  case  may 
be,  had  alone  originally  been  comprised  in  the  lease" 
(s.  12).]     1962a. 

Where  the  lease  and  its  counterpart  exhibit  an  irre- 
concilable   discrepancy,   the    former,  as    the  principal, 

f2 
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^H^;I'6*'  shall  generally  prevail.  And  where  the  habendum  and 
reddendum  differ  as  to  the  duration  of  the  term,  the 
habendum  shall  generally  prevail ;  it  being  the  office  of 
the  habendum  and  not  of  the  reddendum  to  define  the 
duration  of  the  estate.  But  the  lease  and  the  counterpart 
form  one  document,  and  if  there  is  a  mistake  in  the  lease 
on  the  face  of  it,  the  counterpart  may  be  resorted  to,  in 
order  to  correct  that  mistake  (a).     1963. 


Defliiitioii. 


Section  VI. 

Of  an  Exchange  (b). 

Pr.iii.T.i2,  An  exchange  is  an  arrangement  between  two  persons, 
or  between  two  classes  of  persons  by  each  of  which 
property  is  held  in  community,  that  each  person  or  class 
shall  divest  himself,  herself,  or  themselves  of  his,  her,  or 
their  own  property  in  favour  of  the  other,  and  in  lieu 
thereof  shall  take  the  property  of  the  other.     1964. 

To  the  validity  of  exchanges  at  common  law,  five 
things  are  requisite:  1.  That  the  two  subjects  be  of 
the  same  general  nature.  Thus,  real  estate  cannot  be 
exchanged  for  personal  estate:  but  real  estate  of  one 
kind  may  be  exchanged  for  real  estate  of  another  kind ; 
so  that  corporeal  hereditaments  may  be  exchanged  for 
incorporeal  hereditaments  (c).  2.  That  the  parties  take 
estates  of  the  same  general  denomination,  as  regards  the 
quantity  of  interest.  Thus,  an  estate  in  fee  simple  cannot 
be  exchanged  for  an  estate  tail,  or  either  of  them  for 
an  estate  for  life.     But  an  estate  in  fee  simple  may  be 


Requiaites 
to  ail  ex- 
change at 
(Hnumon 

law. 


(a)  Burchell  v.  Clarkj  L.  R.  1 
C.  P.  D.  602  ;  2  C.  P.  D.  88. 

(ft)  Powers  of  exchange  are  con- 
ferrexi  by  various  statutes,  as  to 
which  see  Stamp's  Index  to  the 
Statute  Law,  tit.  "Exchange"  ; 
Burton,  §  240 ;  and  see  Minet  v. 
Lemun,  20  Beav,  269  ;  7  D.  M.  & 


G.  340.  As  to  exchanges,  reserving 
or  excepting  minerals,  see  stat  25 
&  26  Vict.  c.  108,  infra.  Part  IV. 
Tit.  1,  c.  2. 

(c)  4  Jarm.  &  Byth.  by  Sweet,  1 ; 
Co.  Litt.  50  b ;  4  Cruise  T.  32,  c.  6, 
§  4;  2  Pres.  Shep.  T.  29^—4. 
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2,  8.  (>. 


exchanged  for  a  base  fee.    And  if  a  tenant  in  tail  grants  ^h^'^''''^ 
lands  in  fee,  so  as  to  give  a  base  fee  in  exchange  with  a    ~ 
tenant  in  fee,  this  is  a  good  exchange  until  avoided  by 
the  issue.     And  an  estate  tail  after  possibility  of  issue 
extinct  may  be  exchanged  for  an  ordinary  estate  for  life, 
as   both   are  of  the  same  duration  (a).     3.  The  word 
"  exchange"  must  be  used  (6).     4.  Entry  (but  not  livery 
of  seisin)  is  also  requisite  to  give  effect  to  an  exchange ; 
and  therefore  if  either  party  die  before  entry,  his  heir 
may  avoid  the  exchange  (c).     5.  An  exchange,  since  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  must  be  in  writing, 
and  even  before  the  statute  7  &  8  Vict.  c.  76,  if  the 
hereditaments  whereof  the  exchange  was  made  consisted 
of  reversions,  I'ents,  or  other  incorporeal  hereditaments, 
or  if  they  lay  in  several  counties,  it  must  have  been  by 
deed  (d).    And  by  the  stat.  7  &  8  Vict.  c.  76,  s.  3,  it 
i^as  enacted,  "  that  no  exchange  of  any  freehold  or  lease- 
hold land  shall  be  valid  at  law,  unless  the  same  shall 
be  made  by  deed."    And  although  this  enactment  was 
repealed  by  the  stat.  8  &  9  Vict.  c.  106,  yet  by  s.  3  of 
that  statute,  it  is  enacted,  ''that  an  exchange  of  any 
tenements  or  hereditaments,  not  being  copyhold,  made 
after  the  1st  day  of  October,  1845,  shall  be  void  at  law, 
unless  made  by  deed."     1966. 

It  is  not  necessary  that  both  estates  be  in  possession ; 
for  an  estate  in  possession  may  be  exchanged  for  an  estate 
in  reversion.  Neither  is  it  necessary  that  there  be  an 
equality  in  the  value  or  quantity  of  the  lands.    For  if 


(a)  4  Jarm.  k  Byth.  by  Sweet,  1, 
2  ;  2  Pres.  Shep.  T.  296  ;  4  Cruise 
T.  32,  c.  6,  §  3,  4 ;  1  Cruise  T.  4, 
§  9  ;  Burton,  §  63  ;  2  Bl.  Com.  126, 
323  ;  Co.  Litt.  28  a,  51  a. 

(*)  Co.  Litt.  51  b ;  4  Jarm.  A: 
Byth.  by  Sweet,  2  ;  Burton,  §  63  ; 
Watk.  Conv.  3rd  ed.  by  Prest. 
181. 


(c)  Co.  Litt.  60  b,  51  b  ;  2  Pres. 
Shep.  T.  297  ;  4  Jarm.  &  Byth.  by 
Sweet,  2 ;  4  Cruise  T.  32,  c.  6,  §  6  ; 
Burton,  §  63;  2  Bl.  Com.  323; 
Watk.  Conv.  3rd  ed.  by  Prest.  179, 
180. 

(d^  4  Jarm.  &  Byth.  by  Sweet,  1, 
2  ;  Co.  Litt.  60  a,  51  b ;  Watk. 
Conv.  3rd  ed.  by  Prest.  180. 
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^h"2',  fc  e!'  ^^^  ^^^^  ^^  ^^®  party  be  worth  100/.,  and  the  land  of  the 
other  but  lOL,  or  if  the  land  of  one  of  the  parties  be 
100  acres  and  the  land,  of  the  other  but  10  acres,  the 
exchange  is  good.  Neither  is  equality  in  the  quality  or 
manner  of  the  estate  requisite.  For  an  estate  in  joint 
tenancy  may  be  exchanged  for  an  estate  in  severalty 
or  in  common.  And  if  A.,  tenant  for  life,  and  B.,  the 
owner  of  the  remainder  or  reversion  in  fee,  exchange 
with  tenant  in  fee,  and  grant  to  him  in  fee,  while  he 
grants  to  them,  to  hold  to  A.,  the  tenant  for  life,  with 
remainder  to  B.  in  fee,  the  exchange  is  good.  And  if 
the  land  of  one  of  the  parties  is  of  a  defeasible  title,  and 
the  land  of  the  other  of  an  indefeasible  title,  this  exchange 
is  good  till  it  be  avoided  (a).     1966. 

Nor  is  it  necessary  that  the  things  exchanged  should 
be  in  esse  at  the  time  of  exchange;  for  a  man  may 
grant  a  rent  de  novo  out  of  his  land  in  exchange  for  a 
manor.  But  a  mere  hope  or  chance  of  succession  cannot 
be  exchanged  for  an  estate  (b).     1967. 

An  exchange  in  the  strict  legal  sense  of  the  word 
cannot  be  between  three  persons  in  respect  of  three 
distinct  pi*operties ;  the  principles  of  it  not  being  appli- 
cable to  more  than  two  distinct  contracting  parties,  for 
want  of  the  mutuality  and  reciprocity  on  which  its 
operation  so  entirely  depends.  But  if  a  tenant  for  life, 
and  a  remainderman  in  fee,  exchange  with  a  tenant  in 
fee,  or  if  two  joint  tenants  exchange  with  a  sole  tenant 
such  exchanges  are  good  (o).     1968. 

Implied  By  the  old  law,  in  every  deed  of  exchange  in  which 

warrant  J. 

the ^ word  "exchange,"  was  used,  there  was  an  implied 
warranty  arising  from  that  word  {d).  So  that  if  an 
exchange   was   made,   and   before   or  after  the  parties 

(a)  2  Prcs.  Shep.  T.  296  ;  4  Cruise  (e)  Co.  Litt.  60  b,  n.  1, 61  a,  n.  1  ; 

T.  32,  c.  6,  §  3,  4  ;  Co.  Litt.  51  a.         Watk.  Conv.  3ixi  ed.  by  Prest.  181. 
(6)  2  Pies.  Shep.  T.  293.  Qd)  4  Cruise  T.  32,  c.  6.  §  8. 
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entered,  all  or  part  of  the  land  given  to  either  party  was  ^i,"],!' e^ 
recovered  from  him  either  absolutely  or  for  a  particular 
estate  only,  upon  an  elder  title,  that  party  might  enter 
again  upon  his  own  land  which  he  gave  in  exchange, 
and  either  avoid  the  whole  exchange,  or  recover  an 
equivalent  portion  thereof  (a).  But  the  benefit  of  this 
implied  warranty  under  the  old  law  was  confined  to  the 
parties  themselves  and  their  heirs,  and  did  not  extend 
to  alienees,  except  for  their  defence  as  against  the  heir 
of  the  person  against  whom  the  warranty  was  implied. 
If  therefore  either  party  aliens,  either  by  deed  or  will 
the  remedy  is  gone  from  that  party,  but  only  as  to  him ; 
for  the  other  party  who  has  not  alienated,  or  his  heirs, 
may  still,  in  case  of  eviction  from  his  lands,  enter  upon 
the  alienee,  notwithstanding  the  want  of  a  reciprocal 
remedy  (6).  A  mere  defect  of  title,  however,  without  an 
eviction,  will  not  defeat  an  exchange  (c).     1969. 

By  the  stat.  7  &  8  Vict.  c.  76,  s.  6,  it  was  enacted,  that 
the  word  exchange  should  not  have  the  effect  of  creating 
any  warranty  or  right  of  re-entry,  nor  any  covenant  by 
implication.  And  although  this  was  repealed  by  the  stat. 
8  &  9  Vict.  c.  106,  as  from  the  1st  of  October,  1845,  yet 
by  s.  4  of  that  statute  it  is  enacted,  that  an  exchange  of 
any  tenements  or  hereditaments,  made  by  deed  executed 
after  the  1st  of  October,  1845,  shall  not  imply  any  con- 
dition in  law.     1960. 

The  modem  practice  has  been  to  effect  an  exchange  Exchanges 

by  lease  aiid 

of  real  estate  by  lease  and  release,  statutory  release,  or  ^^J^'^. 
statutory  grant,  containing  mutual  conveyances  to  the  ^t!Sr^*^ 
parties ;    in  which   case  the  estates  are  vested  in  the  *^™"*' 
parties  by  the  operation  of  a  statute,  without  any  entry ; 
and  yet  if  the  word  "  exchange  "*  was  used,  the  incidents 

(a)  2  Pres.  Shep.  T.  290,  298 ;  4       &  By th.  by  Sweet,  3. 
Jarin.  &  Byth.  by  Sweet,  3.  00  2  Pres.  Shep.  T.  298. 

(6)  2  Pres.  bhep.T.  291 ;  4  Jarm. 


808  OF  AK  EXCHANGE. 

^H^'J'I."  6^  *Miexed  to  an  exchange  at  common  law  were  preserved  (a). 

^—  1961. 

Ezchanga        Where  an  exchamre  is  made  under  a  power  of  sale 

under  a  ^  *■  ^ 

power.  |^i^(j  exchange,  although  the  power  is  sUent  as  to  paying 
money  for  owelty  of  exchange,  yet  the  donees  of  the 
power  may  make  such  pa3mient.  And  the  death  of  one 
of  the  parties  to  such  an  exchange  before  the  transaction 
is  completed,  will  not  invalidate  a  legal  execution  of  the 
power  (6).    1962. 

Exduuige        When  an  exchangee  is  made  by  a  tenant  in  tail,  the 

by  tenant  m  ^®  •'  ' 

^^'  issue  in  tail,  after  the  death  of  his  ancestor,  may  avoid  it. 

And  the  persons  in  reversion  or  remainder  may  treat  the 

exchange  as  void,  and  avail  themselves  of  their  title  (c). 

But  if  the  issue  occupies  the  lands  taken  in  exchange  by 

his  ancestor,  the  exchange  is  thereby  made  good  for  the 

lifetime  or  ownership  of  the  issue  in  tail     And  each 

successive  generation  of  issue  may  affirm  the  exchange 

for  his,  her,  or  their  time  (rf).    1963. 

Exohauge         [Under  stat.  45  &  46  Vict.  c.  38,  a  3  (iii.)  (Appendix), 

o*M^^**^  a  tenant  for  life  may  make  an  indefeasible  exchange  of 

^ttied^id  settled  land,  for  other  land,  including  an  exchange  in 

Act,  1882.     consideration  of  money  paid  for  equality  of  exchange. 

And  this  power  is  also  conferred  on  the  other  limited 

owners,  including  tenants  in  tail^  mentioned  in  section  58 

of  that  Act]     1963a. 


Section  VII. 
0/  a  Partition  (e). 


pt.iii.t.12,      a   partition  is  a  deed  by  which  two  or  more  joint 

V/1I«   mf  B*    !• 

tenants,   coparceners,  tenants  in  common,    or  heirs  in 


Definition. 


(a)  4  Cruise  T.  32,  c.  6,  §  7  ;  4  (ft)  2  Sugtl.  Tow.  482. 
Jarm.  &  Byth.  by  Sweet,  6  ;  Watk.  (\t)  2  Pres.  Shep.  T.  299. 
Cony.  3rd  ed.  by  Prest.  180.     See  (<f)  2  Pres.  Shep.  T.  299. 
enactment  stated  infra,  par.  1968,  (c;)  Powen<  of  partition  are  con- 
as  to  decrees  for  exchanges.  ferred  by  various  statutes.      See 
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gavelkind,  divide  the  property,  so  as  to  give  to  each  a^a^al'V!' 
distinct  part,  to  be  held  in  severalty.     1964. 

Where  all  the  joint  owners  of  an  estate  are  desirous  to  voluntary 

^         partition  by 

make  a  partition,  and  are  personally  competent  to  bind  p«"ons 

*  '  r  ./  XT  oompetent 

their  interests,  they  have  only  to  agree  on  the  allotmects  £jt3^2ta!**"'^ 
to  be  made  to  the  respective  parties,  and  to  execute  the 
requisite  conveyance  or  conveyances  (a).     1966. 

If  any  of  the  joint  owners,  whether  joint  tenants,  compuiaory 
tenants  in  common,  coparceners,  or  heirs  in  gavelkind, 
are  unwilling  to  concur  with  the  rest  in  making  partition, 
or  by  reason  of  minority  or  mental  imbecility  are  inca- 
pable of  concurring,  or  for  any  other  cause  cannot  come 
to  any  amicable  arrangement  for  dividing  the  estate,  any 
one  or  more  of  them  may,  by  proceedings  in  equity, 
procure  a  pai:tition  to  be  made  (&).  And  this  power  of 
the  Court  is  expressly  extended  to  lands  of  copyhold  or 
customary  tenure  by  the  statute  4  &  5  Vict.  c.  35,  s.  85. 
1866. 

The  mode  in  which  relief  is  administered  in  equity  is, 
by  first  ascertaining  the  rights  of  the  several  parties  in- 
tei-ested;  and  then  issuing  a  commission  to  make  the 
partition;  and,  on  the  return  of  the  commission  and 
confirmation  of  the  return  by  the  Court  the  partition  is 
finally  completed  by  mutual  conveyances  of  the  lots 
made  to  the  several  parties  (c).  And  the  same  con- 
veyances are  necessary  as  if  the  parties  had  agreed  to  a 
private  partition  (d).  Formerly,  if  the  conveyances  could 
not  be  executed  on  account  of  infancy,  or  on  account  of 
an   executory  interest,   the   decree  could   only  put  the 

8tamp*8  Index  to  the  Statute  Law.  {a)  6  Jarm.  &  Byth.  by  Sweet, 

As  to  partitions,  reserving  or  ex-  586. 

cepiing  minerals,  see  stat.  25  k  26  (b)  6  Jarm.  &  Byth.  by  Sweet, 

Vict.  c.  108,  infra,  Part  IV.  Tit.  h  587,  600,  60.S. 

Ch.  2.    As  to  whether  a  power  of  {c)  Story's  Eq.  Jur.   §  650  ;   6 

sale  or  exchange  authorizes  a  par-  Jarm.  &  Byth.  by  Sweet,  600. 

tition,  see  In  re  Frith  and  Osborne^  (d)  6  Jarm.  &  Byth.  by  Sweet, 

L.  R.  3  Ch.  D.  618.  609. 
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^cii!"*!'?!'  pai^ties  in  possession,  and  secure  them  in  the  enjoyment 
of  the  parts  allotted  to  them  until  effectual  conveyances 
could  be  made  (a).  The  Court  would  decree  a  partition 
even  in  a  suit  by  or  against  persons  who  were  only 
tenants  for  life  or  years  ;  and  the  decree  would  be  binding 
on  all  whom  they  virtually  represented,  but  not  on  other 
persons.  Thus,  a  decree  in  a  suit  by  or  against  a  tenant 
for  life  would  be  binding  on  the  remainderman  who  was 
not  in  esse  at  the  time,  on  the  ground  of  virtual  represen- 
tation, if  the  Court  was  of  opinion  that  it  would  be  for 
the  benefit  of  such  remainderman  that  the  agreement 
should  be  carried  into  effect,  either  as  it  stood,  or  with 
such  variations  as  the  Court  might  think  proper  (6). 
But  a  tenant  for  years  or  for  life  could  not  insist,  as 
against  the  owners  of  the  other  shares,  upon  a  partition 
to  endure  beyond  his  own  estate  (c).  1967. 
Court  t«.  By  the  stat.  13  &  14  Vict.  c.  (JO,  s.  30,  "  where  any 

parties  are    dccrce  shall  bc  made  by  any  Court  of  Equity  for  the 
iM»^<»n»-    specific  performance  of  a  contract  concerning  any  lands, 
SdStothe  ^^'  ^^^  *^®  partition  or  exchange  of  any  lands,  or  generally 
Jli^S^^'   when  any  decree  shall  be  made  for  the  conveyance  or 
assignment  oi  any  lands,  either  in  cases  arising  out  of 
the  doctrine  of  election  or  otherwise,  it  shall  be  lawful 
for  the  said  Court  to  declare  that  any  of  the  partias  to 
the  said  suit  wherein  such  decree  is  made  are  trustees  of 
such  lands,  or  any  part  thereof,  within  the  meaning  of 
this  Act,  or  to  declare  concerning  the  interests  of  unborn 
persons  who  might  claim  under  any  party  to  the  said 
suit,  or  under  the  will  or  voluntary  settlement  of  any 
person  deceased  who  was  during  his  lifetime  a  party  to 
the  contract  or  transactions  concerning  which  such  decree 
is  made,  that  such  interests  of  unborn  persons  are  the 

{a)  story's   Eq.  Jur.   §  652  ;   {»  {c)  G  Jarm.  6i  Byth.  by  Sweet, 

Janri.  &  Byth.  by  Sweet,  609.  603. 

{b)  Story's  Eq.  Jur.  §  656,  666a. 
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interests  of  persons  who  upon  coming  into  existence  ^u/o*^;  7^' 
"would  be  trustees  within  the  meaning  of  this  Act ;  and 
thereupon  it  shall  be  lawful  for  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as  the 
case  may  be,  to  make  such  order  or  orders  as  to  the 
estates,  rights,  an^  interests  of  such  persons,  born  or 
unborn  as  the  said  Court  or  the  said  Lord  Chancellor 
might  under  the  provisions  of  this  Act  make  concerning 
the  estates,  rights,  and  interests  of  trustees  born  or  un- 
born."   1968. 

By  the  stat  31  &  32  Vict.  c.  40,  amended  by  the  stat.  saie. 
39  &  40  Vict.  c.  17,  the  [Chancery  Division  of  the  High 
Court  of  Justice]  may  order  a  sale,  instead  of  a  division. 
And  jurisdiction,  in  cases  of  partition  of  property  not  Juri«dictioii 
exceeding  600L,  is  given  to  the  County  Courts.     1969.     courto. 

A  partition  of  estates   of  freehold  or  inheritance  is  Modes  of 

*^  effecting 

effected  either  by  all  the  joint  tenants,  tenants  in  common,  J^,^eyaIlM^ 
coparceners,  or  heirs  in  gavelkind,  conveying  the  par-  *"'  fr^®^'^^*^- 
ticular  allotments  by  separate  deeds  to  releasees  or 
grantees  to  the  use  of  the  particular  persons  to  whom 
they  are  respectively  allotted  (a)  ;  or  by  all  of  them  con- 
veying the  entirety  by  one  conveyance  to  a  releasee  or 
grantee  to  u^es,  and  then  limiting,  by  the  same  deed, 
the  particular  allotments  to  the  use  of  the  particular 
persons  to  whom  they  are  respectively  allotted  (6).  1970. 
A  partition  of  leaseholds  has  been  usually  effected  by  Mode  of 

*  'f  ^    effecting 

an  assignment  of  the  entirety  by  all  the  part  owners  to  a  ^^^^"^^^l 
third  person,  upon  trust  to  assign  to  them  respectively  hoiS** 
the  parts  to  be  taken  by  them  in  severalty,  or  by  au 
assignment  by  each  joint  owner  to  the  others  of  his 
undivided  share  in  the  parts  to  be  so  taken  by  them 
in  severalty  (c).    1971. 

Every  distinct  part  of  the  property  need  not  be  divided;  JJ^^^n 

{a)  6Jarm.&;Byth.bySwcet,596.  {c)  (5  Jaiin.  &  Byth.  by  Sweet, 

(*)  6Jann.&Byth.bySweet,6«6.      618. 
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Pr.III 
Ch 


"^•T-1^2,  hqj.  jiQod  the  property  be  equally  divided.  One  part  or 
subject  of  ownership  (as  a  house)  may  be  allotted  to  one, 
and  another  part  or  subject  of  ownership  may  be  allotted 
to  another;  and  any  inequality  in  value  may  be  com- 
pensated by  a  sum  of  money  or  rent  for  owelty  or  equality 
of  partition  (a).  1972. 
Partition  by      Coparceners  were  compellable  to  make  partition  by  the 

infants, 

tenants  in    commou  law.     And  hence,  if  an  equal  partition  is  made 
and^^     by  an  infant,  or  by  a  tenant  in  tail,  or  by  husband  and 
wife  seised  in  right  of  the  wife,  even  by  an  ordinary 
assurance,  it  is  binding  on  the  in&nt,  the  issue  in  tail, 
and  the  wife  and  her  heirs;   though,  if  unequal  it  is 
voidable.     But  still,  in  order  to  prevent  the  question  of 
the  equality  of  the  partition  from  arising,  it  is  better,  in 
the  case  of  a  partition  by  a  tenant  in  tail  or  by  husband 
and   wife,  to   have  recourse  to  the  statutory  mode  of 
barring  the  issue  in  tail  and  the  wife  (6).     Joint  tenants 
and  tenants  in  common  were  not  compellable  to  make 
partition  by  the  common  law.     And  hence,  if  even  an 
equal  partition  is  made  by  an  infant  or  tenant  in  tail,  or 
husband  and  wife  seised  in  her  right,  holding  in  joint 
tenancy,  the  deed  of  partition  is  governed  by  the  same 
rules  as  conveyances  or  other  acts  done  by  them.      So 
that,  in  order  to  bind  the  issue  in  tail  and  the  wife  and 
her  heirs  an  enrolled  and  acknowledged  assurance  under 
the  Fines  and  Recoveries  Abolition  Act  is  necessary  (c). 
For  the  same  reasons,  a  coparcener  and  her  husband  may 
grant  a  rent  in  fee  for  equality  of  partition  out  of  her 
part,  if  the  pai'tition  will  then  be  equal ;  but  a  joint 
tenant  and  her  husband  cannot  grant  such  a  rent  (d). 
1973. 

[By  virtue   of  stat.  45   &  46  Vict  c.  38,  s.  3   (iv.) 


Partition 
under  stat. 


(a)  See  6  Jarm.  &  Byth.  by  Sweet, 
602  ;  Co.  Litt  169  a,  b. 

[b)  See  6  Jann.  &  Bj'th.  by  Sweet, 
690,  691. 


(c)  See  6  Jarm.  &  Byth.  by  Sweet, 
591. 

{d)  6  Jarm.  &  Byth.  by  Sweet, 
691. 
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Laud 
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(Appendix),  a  tenant  for  life,  and  the  limited  owners,  ^™'^y^» 
indudiiur  a  tenant  in  tail,  mentioned  in  section  58,  are ,,  ^  ;,„." 

^  '  '  46  &  46  Vict. 

empowered  to  make  partition  of  settled  land,  including  a  ^^^ 
partition  in  consideration  of  money  paid  for  equality  of  ^®'^'^^^- 
partition.]     1973a. 

There  was  a  condition  annexed  to  every  partition  impueci 
between  coparceners,  that,  if  either  the  whole,  or  any 
share,  or  an  estate  for  life  or  in  tail  thereout,  were  evicted, 
the  coparcener  so  evicted,  if  he  or  she  had  not  aliened 
his  or  her  whole  estate,  might  enter  on  the  part  or  parts 
allotted  to  the  other  or  others,  and  avoid  the  partition 
against  the  other  or  others,  or  his,  her,  or  their  alienee 
or  alienees.  But  if  a  coparcener  had  aliened  his  or  her 
whole  estate,  neither  he  nor  she  nor  his  nor  her  alienee 
had  any  such  right  of  entry,  because  the  privity  between 
the  coparceners  was  wholly  destroyed  (a).  And  no  such 
condition  existed  in  the  case  of  joint  tenants  or  tenants 
in  common  (b).  The  reason  of  the  condition  in  the  case 
of  coparceners  would  seem  to  be,  that,  as  they  were  com- 
pellable to  make  partition  by  the  common  law,  that  law 
took  care  that  they  should  not  be  prejudiced  thereby. 
However,  it  is  enacted  by  the  stat.  8  &  9  Vict.  c.  106, 
s.  4,  that  "  a  partition  of  any  tenements  or  hereditaments 
made  by  deed  executed  after  the  1st  October,  1845,  shall 
not  imply  any  condition  in  law."    1974. 

It  was  enacted  by  the  stat.  7  &  8  Vict.  c.  76,  s.  3,  ^^"^^ 
''  that  no  partition  of  any  freehold  or  leasehold  land  shall 
be  valid  at  law,  unless  the  same  shall  be  made  by  deed.'' 
And  although  this  Act  was  repealed  by  the  stat.  8  &  9 
Vict.  c.  106,  yet,  by  s.  3  of  that  statute,  it  is  enacted, 
that  "  a  partition  of  any  tenements  or  hereditaments,  not 
being  copyhold,  made  after  the  1st  October,  1845,  shall 
be  void  at  law,  unless  made  by  deed."    1976. 

{a)  2  Cruifle  T.  19,  §  30;  Burton,  {b)  4  Cmise  T.  32,  c.  6,  §  16. 

§  319 ;  Co.  Litt.  173  b,  174  a,  b. 
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Section  VIII. 
Of  a  Release  and  of  an  Acquittance, 

^h"2'1' 8^*  A  release  is  a  deed  by  which  a  right  is  extinguished,  or 
Deflnitton  of  ^^  which  an  estate  or  interest  in  things  real  or  personal 
a  release,      jg  conveyed  to  a  person  who  has  already  some  estate  or 

interest  in  possession  in  the  same  (a).  1976. 
^wiuiC*''  -^  acquittance  is  a  discharge  in  writing  of  a  sum  of 
**"**■  money  or  other  duty  which  ought  to  be  paid  or  done : 
as,  if  one  is  bound  to  pay  money  on  an  obligation  or  rent 
reserved  upon  a  lease,  and  the  person  to  whom  the  money 
or  the  rent  ought  to  be  paid  or  rendered,  upon  the  receipt 
thereof  or  upon  some  other  agreement  between  them^ 
makes  a  writing  under  his  hand,  witnessing  that  he  is 
paid  or  otherwise  satisfied,  and  therefore  acquits  and 
discharges  the  former  of  the  same  (6).     1977. 

I.  The  Different  Kinds  of  Releases  and  their  Operation, 

Ways  in  Kelcascs  may  enure  in  four  ways :  1.  By  way  of  mitter 

'SST*  """^  Testate.     2.  By  way  of  mitter  le  droit.     3.  By  way  of 

extinguishment.     4.  By  way  of  creation  or  enlargement 

of  an  estate  (c).    1978. 
ReieoM  by        Whcu  two  OT  moTC  persous  bccomo  seised  of  the  same 

way  of 

S^to  estate  by  a  joint  title,  either  by  contract  or  descent,  as 
joint  tenants  or  coparceners,  and  one  of  them  releases  his 
right  to  the  other,  such  release  is  said  to  enure  by  way 
of  mitter  Testate,  i.e.,  passing  an  estate  (d).  In  releases 
that  enure  by  way  of  mitter  Testate,  a  fee  will  pass  by 
such  a  release  without  any  words  of  limitation,  where 
the  parties  were  seised  in  fee  by  a  joint  title ;  because 

(«)  See  2  Pres.  Shep.  T.  320,  and  n.  (1) ;  2  Bl.  Com.  324—6. 
different  kinds  of  releases,  infra,  (d)  4  Cruise  T.  32,  c.  6,  §  22 ; 

par.  1978—1982.  Burton,  §  50 ;  2  Pres.  Shep.  T.  327 ; 

(J)  2  Pres.  Shep.  T.  347.  Co.  Litt.  267  a,  n.  (1) ;  Watk.  Conv. 

(tf)  Co.  Litt.  193  b,  and  267  a,  3rd  ed.  by  Prest.  183. 
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the  release,  by  discharging  the  claims  of  one  of  them,  ^;j"]'][;'g^' 
causes  the  releasee  to  have  the  whole  in  fee  (a).     1979. 

Releases  are  said  to  enure  by  way  of  mitter  le  droit,  i.e.,  Reieasea  by 

way  of 

transferring  the  right,  where  a  person  who  has  been  dis-  ™^<^r  le 
seised  releases  to  the  disseisor  or  to  his  heir  or  feoffee  (b). 
If  a  release  of  right  is  made  for  one  day  or  one  hour,  and 
the  right  has  once  gone  by  such  release,  without  any  con- 
dition, etc.,  it  is  gone  for  ever  (<?).  Hence,  this  kind  of 
release  is  good  without  any  words  of  limitation,  whether  • 
the  releasee  has  a  particular  estate  or  the  fee  simple,  and 
^whether  he  has  a  freehold  in  possession  or  only  in  remain- 
der or  reversion ;  but  he  must  have  an  estate  of  freehold 
in  possession,  remainder,  or  reversion  (d).     1980. 

A  release  enures  by  way  of  extinguishment,  where  it  Reieaw  by 
operates  to  take  a  right  from  the  releasor,  but  the  right  is  ^^l^^^' 
such  that  it  cannot  be  vested  in  the  releasee,  and  can  only 
be  extinguished  in  his  favour.  Thus,  if  a  lord  releases  his 
seigniory  to  the  tenant,  or  if  a  person  having  a  rent  or 
common  releases  it  to  the  terre-tenant,  these  releases  are 
said  to  operate  by  way  of  extinguishment ;  because  the 
tenant  cannot  have  services  or  rent  to  receive  of  himself, 
nor  can  he  take  common  in  his  own  land  (e).  A  release 
to  one  of  two  joint  tenants  or  coparceners  by  way  of 
extinguishment  enures  to  the  benefit  of  both ;  but  it  is 
otherwise  when  it  operates  by  way  of  conveyance  (/). 
1881. 

Releases  enure  by  way  of  enlargement  of  estate,  when  Releases  by 

,  way  of 

he  who  has  a  remainder  or  reversion  in  fee  releases  all  enlarge- 
ment. 

(tf )  4  Cruise  T.  32,  c.  6,  §  24  ;  2  (<f)  2  Pres.  Shep.  T.  331 ;  4  Cruise 

Pres.  Shep.  T.  327,  346 ;  Co.  Litt.  T.  32,  c.  6,  §   24,  27  j   Co.  Litt. 

273  b.  274  a. 

(*)  4  Cruise  T.  32,  c.  6,  §  26  ;  (a)  4  Cruise  T.  32;  c.  6,  §  35  ; 

Co.  Litt.  267  a,  n.  (1),  274  a,  n.  (1) ;  Co.  Litt.  267  a,  n.  (I),  280  a  ;  Litt. 

Watk.  Conv.  3id-  ed.  by    Prest.  s.  479,  480;  Watk.  Conv.3rd  ed.  by 

183.  Prest.  183. 

(c)  9  Jann.  &  Byth.  by  Sweet,  (/)  2  Pres.  Shep.  T.  308 ;  Watk. 

810  :  Co.  Litt.  274  a.        '  Conv.  3rd  ed.  by  Prest.  162, 163. 
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^H^2*l*  8^'  his  right  and  interest  in  the  lands  to  the  person  who  has 
—     -    a  prior  particular  estate,  whether  in  possession  or  re- 
mainder (a).    1982. 

To  render  this  kind  of  release  good,  it  is  necessary  that 
there  should  be  a  privity  of  estate  between  the  releasor 
and  the  releasee,  and  also  that  the  releasee  should  have  a 
vested  interest  in  the  lands  intended  to  be  released  (&). 

1983. 

With  respect  to  privity,  if  a  lessee  for  years  in  posses- 
sion makes  an  underlease,  and  the  reversioner  releases  to 
the  lessee  for  years,  this  is  a  good  release  to  enlarge  the 
estate;  because  the  immediate  privity  still  continues 
between  them.  But  as  there  is  no  privity  between  the 
underlessee  and  the  reversioner  in  fee,  the  underlessee's 
estate  cannot  be  enlarged  by  a  grant  to  him  by  the  rever- 
sioner in  fee  (c).  If  a  lessee  for  years,  instead  of  making 
an  underlease,  assigns  over  all  the  term,  the  privity  is 
gone,  and  a  release  made  to  him  afterwards  is  void ;  but 
a  release  made  to  the  assignee  of  the  term  is  good,  to 
enlarge  the  estate  (d).    1984. 

In  order  to  take  a  release,  operating  by  enlargement, 
from  a  lessor,  a  lessee  for  years,  under  a  common  law  de- 
mise, must  have  entered  on  the  lands  before  the  execution 
of  the  release ;  for,  till  entry,  he  has  only  an  interesse  ter- 
mini, which  is  not  capable  of  being  enlarged  (c).     1986. 

A  release  to  a  person  having  an  estate  by  statute  mer- 
chant, statute  staple,  or  elegit,  or  to  a  tenant  at  will,  or  to 
a  tenant  in  dower  or  by  the  curtesy,  operates  to  enlaige 
his  or  her  estate  (/).     1988. 

(a)  4  Cruise  T.  32.  c.  6,  §  28  ;  Co.  Co.  Litt.  273  a. 

Litt.  270  a,  n.  (3),  273  a;   Watk.  (rf)  2  Pres.  Shep.  T.  326. 

Conv.  3rd  ed.  by  Prest.  182—4.  Qe)  4  Cruise  T.  32,  c.  6,  §  29 ;  Co. 

(ft)  Co.  Litt.  270  a,  n.  (3),  272  b,  Litt.  270  a,  n.  (2) ;  Watk,  Conv.  3rd 

n.  (1)  ;  4  Cruise  T.  32,  c.  6,  §  28  ;  ed.  by  Prest.  20. 

Burton,  §  63  ;  Watk.  Conv.  3rd  ed.  (/)  4  Cruise  T.  32,  c.  6,  §  31 ; 

by  Prest.  182, 184.  Co.  Litt.  270  b,  1,  272  b,  1  ;  Watk. 

(r)  2  Pres.  Shep.  T.  324,  326  ;  Conv.  3rd  ed.  by  Prest.  5. 
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It  seems  to  be  a  general  rule,  that  whenever  an  estate  ^h™*^  s!' 
may  merge  in  the  remainder  or  reversion,  that  estate  may 
be  enlarged  by  the  release  of  the  remainderman  or  rever- 
sioner (a).    1987. 

A  release  to  operate  by  way  of  enlargement  may  be 
made  to  a  vested  remainderman  for  life  even  before  entry, 
because  he  has  an  estate  of  freehold  in  law  (6).  But  if  a 
man  is  disseised  and  has  only  a  right,  or  if  he  has  a  posses- 
sion only  and  no  estate,  or  if  he  has  neither  estate  nor 
possession,  a  release  made  to  such  a  one  will  not  avail  to 
enlarge  his  estate  (c).     1988. 

If  a  tenant  for  Ufe  leases  for  years,  and  the  reversioner 
and  the  tenant  for  life  join  in  a  release  to  the  lessee  for 
years,  this  is  a  good  release  to  enlarge  the  estate;  operating 
first  as  the  release  of  the  estate  for  life,  and  secondly  as  an 
enlargement  of  the  estate  for  life  into  a  fee  simple  (d),  1989. 

The  particular  tenant  cannot  release  to  the  reversioner, 
but  his  estate  must  be  extinguished  by  surrender  or  merger. 
On  the  other  hand,  the  estate  of  the  reversioner  cannot  be 
merged  in  the  particular  estate  or  be  surrendered  to  the 
tenant  of  that  estate ;  but  it  may  be  released  to  him  by 
way  of  enlargement,  so  as  to  produce  a  merger  of  the 
particular  estate  (e).     1990. 

The  operative  words  in  a  release  enuring  by  way  of  operative 

,         words. 

transferring  a  right  or  of  extinguishment,  are  ''remise, 
release,  and  for  ever  quit  claim  and  discharge."  The 
operative  words  of  a  release  in  enlargement,  by  trustees, 
are  *^  bargain,  sell,  and  release : "  those  in  a  similar  release 
by  owners,  are,  "grant,  bargain,  sell,  release,  and  confirm." 
But  any  expression  of  an  intention  to  release  will  suf- 
fice (/).     1991. 

(a)  2  Preg.  Shep.  T.  324.  (/)  Watk.  Conv.  3rd  ed.by  Prest. 

(*)  2  Pres.  Shep.  T.  325.  186  ;  Co.  Litt.  264  b  ;  2  Bl.  Com- 

(<?)  2  Pre8.  Shep.  T.  325.  324  ;  2  Pres.  Shep.  T.  320,  327  ;  4 

(d)  2  Pres.  Shep.  T.  326.  Cruise  T.  32,  c.  6,  §  20. 
(O  2  Pres.  Shep.  T.  324. 

VOL.  II.  a 
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ReltMwe  in 
Uw. 


Gtoneral 
words 
reBtniiiied 
by  recital. 


RelesM  to 
one  of 
several  oo- 
debtoraor 
joint  oove- 
uanton. 


Besides  express  releases,  which  are  sometimes  called  re- 
leases in  deed,  there  are  also  releases  in  law  (a).     1992. 

A  covenant  never  to  sue  amounts  in  conslruction  of  law 
to  an  absolute  release  of  the  covenantee.  But  a  covenant 
not  to  sue  for  a  definite  period  or  during  a  given  state  of 
circumstances,  is  no  release  (6).     1993. 

The  general  words  of  a  release  may  be  restrained  by  the 
recitals  (c).  And  therefore,  in*  preparing  releases  which 
are  intended  to  be  general,  care  should  be  taken  to  avoid 
any  recitals  which  by  possibility  might  have  the  effect  of 
narrowing  the  operation  of  the  instrument  (d).     1994. 

A  release,  whether  in  deed  or  by  operation  of  law,  to 
one  of  several  co-debtors,  discharges  all  of  them,  as  well 
in  equity  as  at  law,  though  they  are  severally  as  well  as 
jointly  bound ;  and  a  proviso  that  the  co-debtor  shall  not 
take  advantage  of  the  release  would  be  repugnant  and 
void(e).    1996. 

So  in  equity,  whatever  act  is  a  discharge  of  the  prin- 
cipal will  be  a  discharge  of  the  surety,  though  the  surety 
be  not  released  at  law  (/).    1996. 

And  the  like  rule  applies  to  joint  and  several  cove- 
nants (ff).  But  this  rule  is  confined  to  a  release  properly 
and  technically  so  called ;  for  a  perpetual  covenant  not  to 
sue,  which  operates  as  an  absolute  release  of  the  cove- 
nantee, will  not  discharge  a  co-debtor,  though  the  debt  of 
the  covenantee  and  the  third  person  is  joint  only,  and  not 
joint  and  several  (A).  1997. 
Joint  release     If  ouc  has  scvcral  causes  of  action  agrainst  two,  and 

to  those  ^=*  ' 

^SJSftiiere  J^i'^^®^  ^  joint  relcase  to  them,  this  shall  be  taken  to  be 

(a)  Co.  Litt.  264  b. 

(ft)  9  Jarm.  &  Byth.  by  Sweet, 
797  ;  May  v.  JoneJt,  19  C.  B.  (N.  S.) 
416. 

(<?)  9  Jarm.  k  Byth.  by  Sweet. 
817. 

(//)  9  Jarm.  &  Byth.  by  Sweet, 
884  (ft). 


(c)  9  Jarm.  &  Byth.  by  Sweet, 
811  ;  1  Pres.  Shep.  T.  71  ;  2  Id. 
337. 

(/)  1  Pres.  Shep.  T.  71  ;  Webb  y, 
Hewitt,  3  K.  &  J.  488. 

(jg)  2  Pres.  Shep.  T.  837. 

(A)  9  Jarm.  &  Byth.  by  Sweet, 
811,  812  :  2  Pres.  Shep.  T.  253. 
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a  release  of  all  joint  and  several  causes  of  action  (a),  ^h";^  s!* 

1998.  ~     ~r 

A  release  of  breaches  of  trust  to  one  trustee,  will  gene-  2S^.^' 
raUy  enure  to  the  benefit  of  his  co-trustee  (6).    1999.       ^fa^rtSe. 

A  release  of  the  ricrht  to  land,  if  made  to  a  tenant  in  tail  ReieMs  of 
or  for  life,  will  avail  and  enure  to  a  person  who  has  a  ^J^^ 
reversion  or  remainder.     And  so,  e  converse,  a  release  of  J'SSiiSdS. 
right  made  to  a  person  who  has  a  remainder  or  reversion  !Se^^oner. 
will  avail  and  enure  to  the  benefit  of  a  person  who  has  a 
prior  estate  in  tail,  or  for  life,  or  for  years  (c).    Indeed,  such 
a  release  will  operate  for  the  benefit  of  all  persons  who  are 
entitled  to  the  property  by  the  same  means  (d),     2000. 

If  a  tenant  in  tail  makes  a  lease  for  years,  and  after-  Roieaae  hj 

*  •'  tenant  in 

wards  releases  all  his  right  to  the  lessee  for  years  in  pos-  ^^' 
session,  to  hold  to  him  and  his  heirs  for  ever,  this  will  pass 
a  determinable  fee,  subject  to  be  avoided  by  the  issue, 
until  they  are  barred  (e).     2001. 

A  right  of  action  cannot  be  released  for  a  time  only,  but  what 

rolaanBinay 

if  once  released,  it  will  be  so  for  ever.    And  therefore,  if  a  be  for  a  time 

only. 

release  of  right  is  made  to  any  one  who  has  an  estate  of 
inheritance  by  wrong,  or  a  particular  estate  of  freehold, 
though  but  for  one  hour,  this  is  a  good  release  for  ever. 
But  it  is  otherwise  with  a  release  operating  by  way  of  en-  Buta^reieaae 
largement.  Thus,  if  a  lessor  releases  to  his  lessee  for  years  £,^*r'Sfi 
all  his  right  which  he  has  in  the  land,  without  using  any 
other  words  in  the  deed,  or  releases  to  him  for  his  life,  he 
has  an  estate  for  his  life  only  by  way  of  enlargement  of 
estate  (/).    2002. 

We  have  seen  that  prior  to  the  stat.  22  &  23  Vict.  k«i~5°' 

^  part  of  land 

c.  35,  s.  10,  a  release  of  any  part  of  the  lands  operated  as  ^^^  ^ 

(fl)  2  Pres.  Shep.  T.  344.  (d)  Burton,  §  49 ;  Watk.  Conv. 

(J)  9  Jann.  &  Byth.  by  Sweet,  3rd  ed.  by  Prest.  42. 
812.  (O  2  Pres.  Shep.  T.  347. 

(c)  2  Pres.   Shep.  T.  335  ;  Co.  (/)  2  Pres.  Shep.  T.    346— « ; 

Litt.  267  b;  Watk.  Conv.  3rd  ed.  by  Watk.  Conv.  8rd  ed.  by  Prest.  42. 

Prest.  42,  114.  115. 

g2 
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^^^^I'J-^g^' a  release  of  a  rent-charge  issuing  out  of  the  whole  (a). 
,      '.  ,  2008. 

BtiDjeot  to  a 

nmt  charge.      jj^  general,  a  release  made  between  certain  parties  can- 
£!SSSd*to    ^^^  ^®  ^^  ^P  against  the  claims  of  the  releasor  by  a  third 
wteJSL*.**'     person  who  is  no  party,  though  it  professes  to  discharge 
him  from  those  claims  (6).     2004. 


Covenant  to 
do  an  act. 


Debts, 

iMfaciea,  and 
other  duties. 


luterease 
termini. 


C  indition. 


Tennree, 

Bervices, 

reutu, 

oommona, 

and  other 

profits. 

Hope  of 
aucoeasion, 
possibility, 
or  executory 
interest. 


II.   What  may  he  released  (c). 

A  covenant  to  do  an  act  may  be  released  before  it  is 
broken,  by  a  release  of  the  covenant  eo  nomine,  or  by 
words  to  that  effect  (d).     2006. 

Debts,  legacies,  and  other  duties  may  be  released  and 
discharged  before  or  after  they  should  be  paid  or  per- 
formed (e).     2006. 

If  a  lease  for  years  is  made  to  two,  to  begin  at  a  day  to 
come,  a  release  by  one  of  them  to  the  other  is  good.  And 
a  person  who  has  an  interesse  termini  may  release  it  to  the 
lessor  (/).     2007. 

If  a  person  grants  an  estate  on  condition,  he  may,  before 
condition  broken,  release  all  his  right  in  the  land,  or  release 
the  condition  to  the  grantee;  and  this  will  make  the  estate 
absolute  (g).    2008. 

Tenures,  services,  rents,  commons,  and  other  profits 
arising  out  of  or  annexed  to  lands  may  be  extinguished 
by  release  to  the  owner  of  the  land  (h).    2009. 

Except  so  &r  as  the  stats.  7  &  8  Vict.  c.  76,  s.  5,  and  8  & 
9  Vict.  c.  106,  s.  6  (i),  may  apply,  the  mere  hope  of  an  heir 
apparent,  or  a  mere  possibility,  or  an  executory  interest, 
where  the  person  is  unascertained,  cannot  be  released  (j ). 


(fl)  See  supra,  par.  66. 

lb)  9  Jarm.&Byth.by  Sweet,  809 

(r)  As  to  the  release  of  a  right  of 
execution  under  a  judgment  or  sta- 
tute, see  supra,  par.  1231  et  seq. 

(i)  2  Pres.  Shep.  T.  322. 

(0  2  Pres.  Shep.  T.  323, 333. 

(/)  2  Pres.  Shep.  T.  327. 


(g)  2  Pres.  Shep.  T.  332. 

(A)  2  Pres.  Shep.  T.  322,  332  ;  4 
Cruise  T.  32,  c.  6,  §  38 ;  Watk. 
Conv.  3rd  ed.  by  Prest.  158. 

(0  See  infra,  Ch.  6,  s.  4,  No.  V. 

O')  2  Pres.  Shep.  T.  322,  .S28; 
Burton,  §  47,  48  ;  Co.  Litt.  266 
a,  b. 
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'i: 


And  though  executory  interests  in  real  estate  in  a  person  ^i/"  I' 
iwrho  is  ascertained  may  be  released^  yet  they  are  only 
releaseable  to  the  terre-tenant  or  owner  of  the  land,  and 
not  to  a  stranger  (a).     2010. 

A  mere  authority  or  a  power  without  any  interest  can-  Power. 
not  be  released.  And  therefore,  if  a  person  devises  that 
his  executors  shaU  sell  his  land,  and  the  executors  release 
all  their  right  and  title  in  the  land  to  the  heir,  this 
is  void.  But  a  power  coupled  with  an  interest  may  be 
released  (&).     2011. 

Although  rights  and  titles  of  entry  coald  not  be  granted  2§M*^f*"'^ 
by  act  of  the  party  (c),  nor  could  any  action  be  granted  by  ^J^n!*^ 
act  of  law  or  of  the  party,  yet  these  may,  and  always  might 
be  released  to  the  terre-tenant,  and  his  heirs,  in  respect  of 
realty,  or  his  executors  and  administrators,  in  respect  of 
chattel  interests  (d).  They  may  be  released  to  any  pei*son 
who  has  a  vested  estate  in  the  tenement,  whether  in  pos- 
session, revex*sion,  or  remainder,  with  this  qualification 
only,  that  the  right  to  an  estate  of  freehold  can  only  be 
released  to  a  person  whose  estate  is  of  that  degree  either 
by  right  or  by  wrong  (e).     2012. 

A  man  may  release  a  sum  of  money  owing  to  his  wife,  Money 

^  •f  o  '  owing  to  a 

while  sole  ;  and  one  of  several  partners  in  trade  may  ^^i. 
release  a  debt  owing  to  the  firm ;  the  power  of  release 
being  incidental  to  the  power  to  receive,  which  is  possessed 
by  the  husband  and  partner  (/ ).     2013. 

If  two  have  the  grant  of  the  next  advowson  or  avoid-  Next  pre- 

o  aeiitation. 

ance  of  a  church,  one  of  them  may  release  to  the  other, 
before  it  is  void,  but  not  afterwards  (g),     2014. 

(fl)  2  Pres.  Abstracts,  284 ;  see  T.  32,  c.  6,  §  38,  39  ;  Co.  Litt.  265 

infra,  T.  12,  Ch.  6,  s.  4,  No.  V.  a.  u.  (1). 

(ft)  2  Pres.  Shep.  T.  328,  332  ;  4  (0  Burton,  §  46;    Co.  Litt.  265 

Cruise  T.  32,  c.  6,  §  39  ;  Co.  Litt.  a,   1,    265   b,   266  a ;  Litt.  s.   449 

265  b ;  Smith  v.  Haublan,  26  Beav.  — 451 . 
482.  (/)  9  Jarm.  &  Byth.  by  Sweet, 

(r)  See  infra,  Ch.  6,  s.  4,  No.  V.  802. 

(rf)  2  Pres.  Shep.  T.  321;  4  Cruise  (^)  2  Pres.  Shep.  T.  332. 
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^h"2"^"8^'      One  of  several  joint  obligees  may  release  the  obligation. 
So,  generally,  one  of  several  co-plaintiffs  may  release  the 


Obligation 

^^  "^  cause  of  action,  though  the  plaintiffs  be  trustees  ;  but  if 
this  power  is  exercised  fraudulently,  the  Court  will  set 
aside  the  release  (a).    2016. 


Release  of 
rout, 


MdiBtiQ- 
suinhed 
from  a 
grant. 


Release  of 
oovenanta. 


Release  of 
]>roiniM8  or 
asBumprite. 


Release  of 
debts. 


Release  of 
quarrels, 
controver- 
sies, or 
debatOB. 


Release  of 
actions. 


III.  Constmctioji  of  Releases, 

By  a  release  of  rent,  the  rent  is  extinct  and  discharged, 
whether  the  day  of  payment  be  come  or  not  (6).  And  a 
release  of  rent  to  a  reversioner  or  remainderman  will  entitle 
the  owner  of  a  particular  estate  to  the  benefit  of  the  release, 
and  e  converse.  But  a  grant  to  the  tenant,  reversioner,  or 
remainderman,  cannot  be  taken  advantage  of  by  any  other 
person  than  the  grantee  (c).     2016. 

By  a  release  of  all  covenants,all  covenants  then  in  being, 
which  are  then  broken,  or  may  afterwards  be  broken,  are 
discharged  (d).     2017. 

By  a  release  of  all  promises  or  assumpsits,  a  man  may 
bar  himself  of  the  fruit  or  effect  of  the  promises,  or  damages 
for  the  breach  of  them,  when  they  could  not  be  released 
by  other  words  (e).     2018. 

By  a  release  of  all  debts,  are  discharged  all  debts  then 
owing  from  the  releasee  to  the  releasor  (/).     2019. 

By  a  release  of  all  quarrels,  or  all  controversies,  or  all 
debates,  all  actions  real  and  personal  and  all  causes  of  such 
actions  are  discharged,  except  causes  of  suit  that  were  not 
existing  at  the  time  of  the  release,  as  the  future  breach  of 
a  covenant,  whether  existing  at  the  time  of  the  release  or 
afterwards  entered  into  (g).     2020. 

A  release  of  all  actions  will  not  discharge  executions,  or 
bar  a  man  of  taking  out  execution,  except  it  be  where  it 


(a)  9Jarm.<kByth.bySwcet,803. 
(J)  2  Prcs.  Shep.  T.  343. 
(c)  Watk.    Conv.    3rd    ed.    by 
Prest.  158. 


id)  2  Pres.  Shep.  T.  342. 
{(')  2  l^es.  Shep.  T.  343. 
(/)  2  Pres.  Shep.  T.  341. 
(^5  2  Pres.  Shep.  T.  342. 
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must  be  done  by  scire  facias ;  neither  will  it  discharge  or  ^;"J'^"^jj^* 
l>ar  a  man  of  suits  by  audita  querela,  unless  depending,  or 
by  writ  of  error  to  reverse  an  erroneous  judgment ;  neither 
i^rill  it  discharge  covenants  before  they  are  broken ;  nor 
^wi]l  it  discharge  anything  for  which  the  releasor  had  not 
cause  of  action  at  the  time  of  the  release  made  (a).  A 
release  to  A.  &  £.  of  all  actions  which  the  releasor  has 
against  them,  extends  to  actions  against  the  releasees 
severally  as  well  as  jointly ;  for  it  shall  be  taken  most 
beneficially  for  him  to  whom  the  release  is  made,  and 
most  strongly  against  him  who  makes  it  (&).     2021. 

The  word  "  suits  "  is  of  a  somewhat  more  large  extent  Release  of 

suits. 

than  "  actions ; "  for,  by  a  release  of  all  suits,  are  dis- 
charged, not  only  all  actions,  but  also  all  executions,  in  the 
case  of  a  subject  (c).      2022. 

By  a  release  of  all  a  man's  right  in  any  lands  or  tene-  Release  of 
ments,  all  manner  of  rights  of  auction  and  entry  of  the 
releasor  in  or  against  the  land,  are  discharged.  But  this 
release  of  right  will  not  bar  a  man  of  a  possibility  of  a 
right  that  he  has  at  the  time  of  the  release,  or  of  a  right 
that  shall  descend  to  him  afterwards.  And  therefore,  if 
the  conusee  of  a  statute  before  execution  releases  all  his 
right  in  the  land  to  the  terre-tenant,  or  the  heir  of  a 
disseisee  in  the  lifetime  of  his  father  releases  to  the 
disseisor  all  his  right,  these  releases  do  not  bar  them  (d). 
2023. 

A  release  of  title  has  the  same  operation  as  a  release  of  J^J***  °' 
aU  right  (e).     2024. 

A  release  of  all  demands  is  the  best  release  of  all.     By  R«i«w««' 

•f    ueinandB  or 

a  release  of  all  demands,  are  released  all  right  and  titles  '^^^' 
to  land,  warranties  and  conditions  annexed  to  estates, 
whether  broken  or  not,  all  statutes,  obligations,  contracts, 

(fl)  2  Pros.  Shep.  T.  338.  (//)  2  Pros.  She}).  T.  339  :  Litt. 

(/y)  9  Jann.  ii  Hyth.  by  Sweet,       9.  44«;  ;  Co.  Litt.  2G5  b. 
810,  811.  •  »  ^  .^  ^  ^^^^  ^^^^  ,^,  .^^^ 

(e)  2  Pres.  Shep.  T.  342. 
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^•„"J;'^' 8^' recognisances,  covenants,  rents,  commons,  and  the  like; 

"  and  all  manner  of  actions,   real  and  personal,  appeals, 

debts,  and  duties;  and  all  manner  of  judgments  and 
executions;  and  all  annuities  and  arrears  of  annuities 
and  rents.  And  if  a  man  has  a  rent  service,  rent  charge, 
estovers,  or  other  profit  to  be  taken  out  of  the  land,  by 
such  a  release  to  the  tenant  of  the  land  it  is  discharged 
and  extinct.  And  a  release  of  all  claims  is  much  of  the 
same  nature  (a).  But  a  release  of  all  demands  or  ail 
claims  has  not  the  effect  of  releasing  anything  which 
cannot  be  specifically  released ;  as  a  mere  possibility 
not  coupled  with  any  present  interest,  or  the  like  (6). 
And  a  release  of  all  demands  is  in  general  confined  to 
demands  existing  at  the  time  of  the  release ;  and  there- 
fore does  not  extend  to  a  covenant  not  then  in  being  or 
then  unbroken ;  nor  to  a  legacy  payable  at  a  future 
day  (c).     2026. 

A  receipt  in  full  discharge  of  all  claims,  means  of  all 
claims  which  were  known  to  the  person  giving  the 
receipt  (d).    2026. 

^^?'        In  a  release  of  the  principal,  the  accessory  is  included. 

^v^-         And  therefore  a  release  of  all  debts  or  duties  will  operate 
as  a  discharge  of  all  actions,  judgments,  executions,  and 

^hte*^^    obligations.     By  releasing  a  debt,  the  security  for  the 

duties.        (j^bt  18  released.     Aud  a  release  of  judgments  will  extend 

R4I0&SO  of 

Judgments,  to  an  executiou  (e),     2027. 

IV.  Releases  Ge?ie rally. 

Stiid.  A  release  must  be  under  seal  (/).     2028 . 

JJ^lJ^^j^^.       A  release  by  way  of  mitter  Testate  may  be  made  upon 

tion  or  on     condition,  either  precedent  or  subsequent.     And  a  release 

(tt)  2  Pres.  Shep.  T.  343—4.  (rf)  JSarfg  v.  Hiekann,  30  Beav. 

(&)  2  Pres.  Shep.  T.  344.  142. 

{c)  9  Jarm.  &  Byth.  by  Sweet,  (e)  9Jarm.&Byth.bySweet,814. 

«1 5,  816.  (J)  9  Jarin.  &  Byth.  by  Sweet,  801. 
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by  way  of  initter  le  droit  or  extinguishment  may  be  made  ^^,"2'  IV/ 
upon  a  condition  precedent ;  but  it  cannot  be  made  sub-  ^f^^^^ 
ject  to  a  condition  subsequent.     If  such  a  thing  is  at-  ^^t?' 
tempted,  the  release  is  good,  and  the  condition  subsequent 
is  void;  because  a  right  released  for  an  instant  is  released 
for  ever  (a).     2029. 

But  a  release  of  debts  may  be  made  subject  to  a  con- 
dition subsequent;  so  that  a  release  by  creditors  in  a 
composition  deed  may  be  subject  to  a  proviso,  that  if  the 
composition  be  not  paid,  the  deed  shall  become  void  (b). 
2030. 

A  release  of  all  actions  may  be  made  upon  a  time  past  Partial 

,  releaaee. 

as  until  the  1st  of  May  last,  or  until  the  day  of  the  date 
of  the  release.  But  a  release  cannot  be  made  of  a  right 
of  action  for  a  part  of  an  estate,  nor,  as  we  have  seen,  for 
a  time  only  to  come :  as  for  one  year,  or  until  a  future 
time.  And  yet  a  man  may  release  his  right  in  a  part  of 
the  land  (c).     2031. 

If  a  man  is  under  covenant  to  perform  two  things,  the 
covenantee  may  discharge  one  of  them ;  but  an  entire 
thing  cannot  be  released  in  part  (d).    2032. 

A  debt  may  be  released  even  before  the  day  of  pay-  ^^^  **'  * 
ment,  by  apt  words  (e).     2033. 

A  release  is  an  act  favoured  and  strenuously  supported  Reiea«« 

•^  *■  *■  favoured. 

by  the  law,  as  it  induces  peace  and  promotes  good  order 
(/).     2034. 

But  releases  will  be  set  aside  by  a  Court  of  Equity,  i^eiief 
where  they  have  been  extorted  by  fraud,  or  extended  to  rei«»«8. 
matters  not  contemplated  by  the  releasor,  or  have  been 
obtained  from  persons  who  at  the  time  were  nofc  conusant 
of  their  rights  (g).     And  although  a  release  is  general  in 

(a)  2  Pres.  Shep.  T.  307, 323.  (0  See  2  Pres.  Shep.  T.  334. 

(J)  I^emington  v.  Levy,  L.  R.  6  (/)  2  Pres.  Shep.  T.  244. 

C.  P.  (Ex.  Ch.)  180.  (//)  9  Jann.  &  Byth.  by  Sweet, 

(r)  2  Pres.  Shep.  T.  323.  805  ;  Story's  Eq.  Jur.  §  146 ;  Eyre 

(d)  9Jarm.&Byth.bySweet,814.  v.  Burnwster,  10  H.  L.  Cas.  90. 
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^jj^-^-^^its  terms,  the  Court  will  limit  its  operation  to  matters 
contemplated  by  the  parties  at  the  time  of  its  execu- 
tion (a).  And  the  Court  will  not  permit  a  release  to 
stand  which  has  been  obtained  without  a  full  and  honest 
disclosure  to  the  releasor  of  all  the  circumstances  in  the 
releasee's  knowledge  affecting  his  (the  releasor's)  actual 
situation.  But,  unless  such  a  disclosure  has  been  with- 
held, the  Court  will  not  disturb  an  arrangement  intended 
as  a  compromise  of  doubtful  rights,  especially  between 
the  members  of  a  family,  because  the  parties  entertained 
mistaken  notions  of  those  rights  (b).     2036. 


Ch.  2,  8.  9. 
Definition. 


Operative 
words. 


Section  IX. 

Of  a  Conjirmation. 

Pr.  III.  T.12,  A  confirmation  is  a  deed  whereby  a  conditional  or  void- 
able estate  ia  made  absolute  and  unavoidable  by  the  con- 
firmor,  so  far  as  he  is  able,  or  whereby  a  particular  estate 
is  increased  (c).     2036. 

The  usual  operative  words  of  a  confirmation  are  "  give, 
grant,  ratify,  approve,  and  confirm"  (d).  But  a  confirma- 
tion may  be  made  by  other  words.     2037. 

There  must  be  a  precedent  rightful  or  wrongful  estate 
in  the  person  to  whom  the  confirmation  is  made^  in  his 
own  or  in  another's  right,  or,  at  least,  he  must  have  the 
possession  of  the  thing  whereof  the  confirmation  is  made, 
as  a  foundation  for  the  confirmation  to  work  upon  (e). 
A  peraon  who  has  only  an  interesse  termini  cannot  receive 
a  confirmation  until  he  has  entered  (/).     2038. 


Eittateor 
pooBaamon 
to  work 
upon. 


(«)  I^yall  V.  £dfcar(hj  6  Hurl. 
Jit  Norm.  337. 

(J)  9  Jarm.  &  Byth.  by  Sweet, 
80rJ. 

(c)  Co.  Litt.  295  b  ;  2  Bl.  Com. 
325 ;  Watk.  Conv.  3rd  eel.  by  Prest. 
186—7. 


(rf)  Co.  Litt.  295  b,  301  b ;  2 
Bl.  Com.  326  ;  3  Jarm.  tVc  Byth.  by 
Sweet,  591  ;  2  Pres.  8hep.  f .  314  ; 
Watk.  C^onv.  3rd  od.  by  l»re»t.  188. 

(r)  2  Pres.  Shep.  T.  312. 

(/)  Watk.  t^onv.  3rd  ed.  by 
Prest.  20. 
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To  give  validity  to  a  confirmation  of  a  voidable  estate,  ^cinU'ei^i' 
the  party  confirming  must  not  be  ignorant  of  his  rights,  ^^^ 
and  must  be  informed  of  the  consequences  in  point  of  J^S'^*® 
law,  and  must  be  a  &ee  agent  (a).     2039.  abf^tw. 

To  enlarge  a  particular  estate  by  confirmation,  there  where 

words  of 

must  be  words  of  limitation  (b\     2040.  limitation 

^  ^  areneoes- 

A  confirmation  sometimes  serves  to  make  sure  a  void-  '**t^- 
able  contract,  conveyance,  or  estate,  by  adding  the  right  ofa^eonfir. 
to  the  possession  or  defeasible  seisin ;  and  sometimes  to 
make  a  conditional  estate  absolute,  by  discharging  the 
condition ;  and  sometimes  to  enlarge  an  estate.  But  it 
will  not  make  a  contract,  conveyance,  or  estate  good 
w^hich  is  absolutely  void  :  for  quod  ab  initio  non  valet,  in 
tractu  temporis  non  convalescit.  Nor  will  it  add  to  an 
estate  a  descendible  quality,  nor  make  a  man  capable 
who  is  incapable  of  himself  (c).     2041. 

A  confirmation  of  the  estate  of  one  ioint  tenant  enures  conflima- 

**  tioii  in  tlie 

to  the  other  joint  tenant  or  tenants;  because  they  have  J^'^^^^ 
one  joint  seisin.    But  it  is  otherwise  in  the  case  of  tenants  JS^on!" 
in  common;  because   they  have  several  freeholds  and 
several  seisins.    But  if  the  con^rmation  is  of  the  land,  to 
have  and  to  hold  the  land  to  one  joint  tenant,  it  may 
enure  to  him  alone  (d).    2042. 

A  confirmation  by  a  disseisee  of  a  particular  estate  will  «S^f"J>ne 
not  enure  to  the  remainder  or  reversion.    But  a  confirma-  *^*®  *^^* 
tion  by  him  of  a  remainder  or  reversion  wiU  operate  as  a 
confirmation  of  the  particular  estate  (e).     2043. 

In  the  case  of  a  lease  for  years,  a  confirmation  may  be  ^  „,*  ^ 
made   for  part  of  the  time.     But  the  proper  mode   of  ~'^"^'^' 
accomplishing  this  is,  by  a  confirmation  of  the  land,  to 

(a)  Sugd.  Concise   View,    181 ;  and  n.  (1). 

&trerif  v.  King,  5  H.  L.  Gas.  627,  (rf)  2  Pres.  Shep.  T.  319  ;  Co.  Litt. 

664.  297  b. 

(*)  2  Pres.  Shep.  T.  315.  (O  2  Pres.  Shep.  T.  313,  319  ;  Co. 

(<?)  2  Pros.  Shep.  T.  311,  315;  Litt.  297  a,  298  a  ;  Watk.  Conv.  3rd 

Story's  Eq.  Jur.  §  306  ;  4  Cruise  T.  ed.  by  Prest.  188. 
32,  c.  6,  §  47 ;    Co.  Litt.  296  b, 
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^H."*  1*9^'  ^^^^  ^^^  P*^^  ^f  ^^^  term,  and  not  of  the  term  or  estate  (a). 

2044. 
bat  not  part      A  Confirmation  cannot  be  made  of  part  of  an  estate  of 

of  an  estate  *  ^ 

of  freehold,  freehold;  because  an  estate  of  freehold  is  entire  and  indi- 
visible (6).     2046. 
Gonfinua-         A  Confirmation  may  be  made  of  part  of  the  land  or  other 

tionofpart 

of  the  land     SublCCt  (c).       2046. 
or  other  **  ^  ' 

subject.  Afl  a  general  rule,  a  confirmation  of  a  portion  of  a 

tion  of  a  por- settlement  operates  as  a  confirmation  of  the  whole  (d), 

tionofa  ^  ^    ^ 

settlement.     2047. 

Usee  or  If  there  is  nothing  more  than  a  confirmation  of  title, 

trusts.  .    , 

there  cannot  be  any  uses  or  trusts,  because  no  seism 
passes  (e).     2048. 


Definition. 


Section  X. 
0/  a  Surrender* 
pt.iii.t.12,      a  surrender,  sursum  redditio,  or  rendering  up,  is  of  a 

Oh.  a^  b.  10. 

nature  directly  opposed  to  a  release  operating  by  way  of 
enlargement.  It  is  a  yielding  u^  of  an  estate  for  life  or 
years  to  him  who  has  a  higher  or  equal  estate  in  immediate 
reversion  or  remainder,  wherein  the  particular  estate  may 
merge  or  drown  (/).  2049. 
Surrenders        A  Surrender  is  of  two  kinds : — 1.  Express,  or  in  deed, 

are  either  *■ 

SSKT  ^^^  ^^'  ^y  ^^®  express  agreement  of  the  parties  that  a 
surrender  should  be  made.  2.  Implied,  or  in  law,  that  is, 
by  operation  of  law  (g),    2060. 

(a)  See2Pre8.  Shep.  T.  317;  3  (<i)  Jarm«v.^lZ^»t,L.R.9Eq. 

Jarm.  &  Byth.  by  Sweet,  692  ;  (^o.  46'3  ;  David  v.  Batiet,  L.  R.  9  Eq. 

Litt.  297  a,  and  n.  (1) ;  Walk.  Conv.  468. 

3rd  ed.  by  Prest.  188.  {e)  3  Jarm.  &  Byth.  by  Sweet, 

Qt)  2  Pies.  Shep.  T.  317  ;  3  Jarm.  592. 

&  Byth.  by  Sweet,  691  ;  Co.  Litt.  (/)  Co.  Litt.  337  b,  andn.  (1)  ;  2 

296  b,  297  a,  n.  (1)  ;  Watk.  Conv.  Bl.  Com.  326  ;  2  Pres.  Shep.  T.  300  ; 

3rd  ed.  by  Prest.  188.  Watk.  Conv.  3rd  ed.  by  Prest.  189, 

(c)   2  Pres.   Shep.  T.  317;   Co.  191. 

Litt.  297  a ;  3  Jarm.  &  Byth.  by  (^)  2  Pres.  Shep.  T.  300 ;  Co.  Litt. 

Sweet,  521—2;   Watk.  Conv.  3rd  338  a  ;  Phsm  v.  Poj^pleweU,  12 

ed.  by  Prest.  188.  C.  B.  (N.  S.)  334. 
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The  usual  operative  words  are — "  surrender,  and  yield  ^^^'^  J'H* 
up."     But  any  other  words  that  denote  that  the  remain-  ^.  ^^^^ 
derman  or  reversioner  is  to  have  the  particular  estate  will  '^**"**- 
suffice  (a).     2061. 

Subject  to  the  following  qualifications,  a  surrender  may  whategtateB 

maj  be  box- 

be  made  of  any  kind  of  estate  for  life  (as  by  dower,  by  rendered. 
curtesy,  or  by  tenancy  in  tail  after  possibility  of  issue 
extinct) ;  or  of  any  estate  for  years,  or  for  years  determin- 
able upon  lives,  in  any  kind  of  property  that  is  grant- 
able  (6).     2062. 

In  order  that  a  surrender  in  deed  may  be  good — 

1.  The  surrenderor  must  have  a  vested  estate.      And  R«itt»«i*«» 

to  a  sorren- 

therefore  rights  and  titles  only  cannot  be  surrendered  (c\  <*«^*»<*««^- 
Thus  if  a  lessee  for  life  is  ousted  by  a  stranger,  and  after-  «•***«■ 
wards  surrenders  to  his  lessor,  the  surrender  is  void ; 
because  he  had  but  a  right  at  the  time  of  the  surrender. 
So  if  a  woman  has  a  title  to  dower,  and  surrenders  to  the 
person  against  whom  she  ought  to  have  dower,  it  is  void 
for  the  same  reason.  And  a  lease  for  years,  to  commence 
at  a  future  day  cannot  be  surrendered ;  nor  can  a  lease 
for  years  at  common  law,  before  entry;  because  the  lessee 
has  no  vested  interest,  but  only  an  interesse  termini  before 
the  commencement  of  the  lease  in  the  one  case,  or  entry 
in  the  other,  and  the  lessor  has  no  reversion  before  that 
time  {<{).    2063. 

2.  The  estate  of  the  surrenderor  must  be  one  that  may  2.  capacity 
merge  in  the  estate  of  the  surrenderee.     And  therefore  an 
estate  tail  cannot  be  surrendered,  even  to  a  person  who  has 

the  reversion  in  fee  (e).   2064.    And  for  the  same  reason, 

3.  The  estate  of  the  surrenderor  must  be  of  a  lowers.  Not  of 

denomination  than  the  estate  of  the  surrenderee,  or  of  the  denomina- 
tion. 

(a)  2  Bl.  Com.  326  ;  2  Pres.  Shep.  Litt.  338  a ;  Watk.  Conv.  3rd  ed.  by 

T.  306 ;  4  Cruise  T.  32,  c.  7,  §  4  ;  Prest.  114. 

Watk.  Conv.  Sid  ed.  by  Prest.  23,  Qd)  4  Cruise  T.  32,  c.  7,  §  10 ; 

192.  Watk.  Conv.  3rd  ed.  by  Prest.  20. 

(ft)  2  Pres.  Shep.  T.-303,  306.  (<?)  2  Pres.  Shep.  T.  306 ;  Burton, 

(c)  2   Pres.    Shep.  T.  306 ;   Co.  §  751. 
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4.  Next 
estate  in 
renudiider 
orrever- 
bIoiu 


CH.TJio!'  ^^^^^f  *"^d  ^^^  of  *  higher  denomination.  And  therefore  an 
estate  in  fee  simple  cannot  be  surrendered ;  nor  can  an 
estate  for  life  be  surrendered  to  a  person  who  has  only  an 
estate  for  years.  But  a  tenant  for  his  own  life  may  sur- 
render to  another  person  who  has  only  an  estate  for  his  own 
life.  Ajid  a  term  for  years  may  be  surrendered  even  to  a 
person  who  has  a  term  for  a  fewer  number  of  years  than 
the  surrenderor  (a).     2066.     For  the  same  reason, 

4.  The  estate  of  the  surrenderee  must  be  the  next  estate 
in  remainder  or  reversion,  so  that  there  be  no  intervemng 
estate  to  prevent  a  merger  (6).  Thus,  if  a  lease  is  made 
for  years,  remainder  for  life,  remainder  in  fee,  the  lessee 
for  years  may  surrender  to  the  lessee  for  life ;  and  so  may 
the  tenant  for  life  to  the  person  in  remainder  or  reversion 
in  fee.  But  if  a  lease  is  made  for  life,  remainder  for  life, 
remainder  in  fee,  the  first  tenant  for  life  cannot  surrender 
to  the  person  in  remainder  in  fee,  on  account  of  the  inter- 
mediate estate  (c).     2066. 

5.  There  must  be  a  privity  of  estate  between  the  surren- 
deror and  the  surrenderee.  Hence,  if  a  lessee  for  twenty 
years  make  a  lease  for  five  years,  and  the  lessee  for  five 
years  enters,  and  afterwards  the  lessee  for  twenty  years 
surrenders  to  the  person  in  reversion  or  remainder,  this  is 
a  good  surrender.  So  also  if  the  two  lessees  join  in  the 
surrender,  it  is  good ;  for,  by  construction  of  law,  there  is 
first,  a  surrender  by  the  tenant  for  twenty  years  to  the 
reversioner,  and  secondly,  a  surrender  by  the  termor  for 
five  years  to  the  same  person.  So  also  if  the  first  lessee 
surrenders  first,  and  the  lessee  for  five  years  surrenders 
afterwards,  the  surrender  is  good.  But  if  the  lessee  for 
five  years  attempts  to  surrender  to  the  person  in  reversion 
or  remainder  before  the  lessee  for  twenty  years  surrenders, 
this  act  cannot  take  efiect  as  a  surrender,  for  two  reasons ; 

(a)  2  Bl.  Ck)m.  326  ;  2  Pres.  Shep.  (b)  2  Free.   Shep.  T.   308  ;  Co. 

T.  303,  306  ;  Watk.  Conv.  3rd  ed.      Litt.  337  b,  n.  (1). 
by  Pr68t.  26,  36,  190.  (c)  2  Pres.  Shep.  T.  304. 
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first,  becanse  there  is  a  remnant  of  the  term  as  an  inter-  ^•^Jio'^ 


venient  estate  to  hinder  the  drowning  of  the  term ;  and, 
aeoondly,  because  while  the  interposed  reversion  continues, 
there  wants  a  privity  between  the  lessee  for  five  years  and 
the  remainderman  or  reversioner  (a).     2067. 

6.  The  surrender  must  not  be  of  part  of  an  estate.    Thus,  0*  ^<^  o^ 

*  partof  ui 

if  a  person  has  a  lease  for  ten  years,  he  cannot  surrender  «***"• 
the  last  seven  years,  and  keep  to  himself  the  first  three 
years  (b).     2068. 

7.  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  3,  no  7.  need  or 

nots  in 

surrender  is  valid  unless  it  is  by  deed  or  note  in  writing  writing. 
duly  signed,  or  by  act  or  operation  of  law  (c).  So  that 
a  term  for  years  or  for  life  cannot  be  extinguished  by 
cancelling  the  instrument  of  demise,  or  otherwise  than 
either  by  a  writing  or  accepting  another  lease  incom- 
patible with  the  former  lease  (d).  And  such  things  as 
commons,  rents,  advowsons,  reversions,  remainders,  and 
other  incorporeal  hereditaments  that  cannot  be  granted 
without  deed,  could  not  be  surrendered  without  deed  (e). 
But  an  estate  of  freehold  of  lands  in  possession  might 
be  surrendered  to  the  immediate  reversioner  or  remain- 
derman, by  deed  or  note  in  writing,  without  livery  of 
seisin  or  anything  tantamount  to  it  (/),  And  it  was 
enacted,  by  the  stat.  7  &  8  Vict.  c.  76,  s.  4,  "that  no 
surrender  in  writing  of  any  freehold  or  leasehold  land 
shall  be  valid  as  a  surrender,  unless  the  same  should 
be  made  by  deed ;  but  any  agreement  in  writing  to 
surrender  any  such  land  shall  be  valid  and  take  efiect 
as  an  agreement  to  execute  a  surrender."  This  was 
repealed  by  the  stat.  8  &  9  Vict.  c.  106 ;  but  by  s.  3  of 

(a)  2  Pres.  Shep.  T.  303,  305  ;  4  Qd)  2  Pres.  Shep.  T.  806;  Co.  Litt. 

Cruise  T.  32,  c.  7,  §  11.  338  a,  n.  (1). 

(J)  2  Pres.  Shep.  T.  306.  (<?)  2  Pres.  Shep.  T.  307;  Co.  Litt. 

(r)  See  supra,  par.  1696,  1696;  338  a. 

4  Cruise  T.  32,  c.  7,  §  6  ;  Burton,  (/)  3  Jarm.  &  Byth.  by  Sweet, 

$  751  ;  Watk.  Conv.  3pd  ed.   by  259  ;  Co.  Litt.  337  b,  n.  (1),  338  a ; 

Prest.  192.  Burton,  §  751. 
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CH*."Vio!'  *^**  statute,  "  a  surrender  in  writing  of  an  interest  in  any 
tenements  or  hereditaments,  not  being  a  copyhold  interest, 
and  not  being  an  interest  which  might  by  law  have  been 
created  without  writing,  made  after  the  1st  October,  1845, 
shall  be  void  at  law,  unless  made  by  deed."     2068. 

oS^iS'        ^  surrender  may  be  made  upon  a  condition  precedent 

**°°-  or  subsequent  (a).     2060. 

fJ^J^J^B?      An  interesse  termini  cannot  be  surrendered  in  deed; 

termini.      |^^^  j^  ^^l  -^^  Surrendered  in  law  by  accepting  a  lease 

for  an  estate  which  is  incompatible  with  it  (6).    2061. 
siirronder        A  Surrender  to  one  of  two  or  more  joint  tenants  will 

to  one  of  ^ 

two  or  n 

joint 

tenants. 


jSSt^'^™**'*  be  construed  to  enure  to  both  or  all.    But  if  a  tenant 


for  life  or  years  grants  his   estate  to  one  joint  tenant 
in  reversion,  this  will  not  enure  as  a  surrender  to  the 
other  or  others,  but  as  a  grant  to  him  alone  (c).     2062. 
surrenden        If  a  lesscc  for  life  accepts  another  valid  lease  in  writing 

impued,  or  '■^  « 

inlaw.  f^Qjjj  ^Yie  lessor,  though  it  be  only  for  years,  it  will  be 
a  surrender  in  law  of  the  lease  for  life  (d).  Where  an 
estate  incompatible  with  an  existing  prior  estate  is 
accepted,  or  where  the  particular  estate  is  actually 
transferred  to  the  person  having  the  immediate  rever- 
sion or  remainder,  with  a  view  that  it  should  abide 
in  him,  the  law  construes  it  to  be  a  surrender  (e).  The 
term  "surrender  in  law"  applies  to  cases  where  the 
owner  of  a  particular  estate  has  been  a  party  to  some 
act,  the  validity  of  which  he  is  by  law  afterwards 
estopped  from  disputing,  and  which  would  not  be  valid 
if  his  particular  estate  continued  to  exist.  Such  a 
surrender  is  the  act  of  the  law,  and  will  take  place 
independently  of,  and  even  contrary  to,  the  intention 
of  the  parties  (/).     2063. 

(a)  2  Pres.  Shep.  T.  307.  (<0  8  Jarm.  &  Byth.  by  Sweet, 

lb)  Watk.    Cony.    3rd    ed.    by  259,  n.  (a). 

Prest.  20.  (a)  2  Pres.  Shep.  T.  300;  Watk. 

(c)  2  Pres.  Shep.  T.  308  ;   Co.  Conv.  3rd  ed.  by  Prest.  189. 

Litt.  183  a,  n.  (2).  192  a.  (/)  lyyon  v.  Peed,  13  M.&  W.  286. 
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t 

Section  XL 
Of  an  Assignment  {a). 

An  assignment  is  that  kind  of  total  alienation  by  deed  ^i^i- '^}^> 
or  writing,  other  than  testamentary,  of  a  chattel  interest  jr7T~ — 
in  real  property,  which  is  not  essentially  destructive  of 
such  interest,  or  an  alienation  by  deed  or  writing  other 
than  testamentary,  of  chattels  personal  or  of  au  equitable 
interest  in  real  estate.     2064. 

Some  assignments  are  called    gifts;   others,  bills  ofGifti»aud« 

bills  of  8alo. 

sale  (6).  A  gratuitous  transfer  of  personal  chattels  is 
specifically  called  a  gift.  And  a  transfer  of  personal 
chattels  for  valuable  consideration  is  termed  a  bill  of  sale, 
whether  the  transaction  be  a  purchase  or  a  mortgage  (c). 
Also  an  agreement  to  sell  and  purchase,  not  referring  to 
any  instrument  to  be  afterwards  executed  in  order  to 
transfer  the  property,  and  amounting  to  a  transfer  of 
the  property  in  praesenti,  is  a  bill  of  sale  (c2).    2066. 

[As  to  what  bills  of  sale  are  subject  to  stat.  41  &  42  Vict. 
a  31,  see  sections  4,  5,  and  6  of  that  Act  in  the  Appendix ; 
and  with  reference  to  the  bills  of  sale  subject  to  stat.  45 
&  46  Vict.  c.  43,  and  the  form  of  such  bills  of  sale,  see 
sections  3  and  9  of  the  last-mentioned  statute,  and  also 
the  schedule  to  that  Act  in  the  Appendix  (e).]     2066a. 

The  technical  operative  words   of  an  assignment  are  J^S**''* 
'*  assign,  transfer,  and  set  over."    But  the  words  '*  give, 
grant,  bargain,  and  sell,"  or  any  other  words  which  show 
the  intent  of  the  parties  to  make  a  complete  transfer,  will 
amount  to  an  assignment  (/).     2066. 

An  assignment  of  a  term  differs  from  a  lease  or  under-  Ai««n- 

^  mento  of 

(a)  As  to  assignments  of  debts      Com.  43,  45. 
and   other  choees    in    action,  see  f^h  Brantom  v.   GriffiUj  L.  R. 

^?*-  '^tJl  "^^""^  \^:-  ^-  ^  ^^'  2  C.  P.  D.  (Ap.)  212. 

at  par.  2077a,  and  National  Pro-  .  ^  c^„i„^  7il«--o^  jt^.^^  t  p 

riiW  Bank  v.  Harle,  L.  B.  6  Q.  (^)  Seeal8oi^i?w v.  Bwiion,  L.  R. 

B.  D   626  10Q.B.D.414 ;  11 Q. B.D. (Ap.)537. 

*(A)  Burton,  §  889.  (/)  4  Cruise  T.  32,  c.  7,  §  17 ;  Watk. 

CO  2  Bl.   Com.   440 ;  2  Steph.  Con?.  3itl  ed,  by  Prest.  22, 195. 

VOL.  ir.  H 
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Mode  of 
transfer. 


Bequisites 
to  an  aaaiga- 
ment  of  real 
estate  and 
ohattela 
real. 


What 

amounts  to 
anaasign- 
ment  of 
chattelH 
pexvonal. 


lease  in  this  circumstance,  that,  by  a  lease  or  underlease, 
the  lessor  conveys  an  interest  less  than  his  own,  reserving 
to  himself  a  reversion ;  whereas  in  an  assignment,  the 
assignor  parts  with  his  whole  interest  in  the  thing 
assigned,  and  puts  the  assignee  in  his  place  (a).     2067. 

Chattels  personal  may  in  general  be  given  or  giunted 
without  deed  (b).  But  a  registered  ship  or  shares  therein 
can  only  be  transferred  by  bill  of  sale,  in  a  prescribed 
form  under  seal,  executed  in  the  presence  of  and  attested 
by  at  least  one  witness  and  registered.  The  name  of  the 
Lransferee,  as  owner,  must  be  registered,  and  the  date 
and  hour  of  the  entry  must  be  indorsed  on  the  bill 
of  sale  (c).  And  it  is  enacted  by  the  3rd  section  of 
the  Statute  of  Frauds,  that  all  assignments  of  leases 
or  terms  for  years  shall  be  by  deed  or  note  in  writing, 
signed  by  the  party  assigning  or  his  agent  thereunto 
lawfully  authorised  by  writing.  And  by  the  9th  section 
of  the  Statute  of  Frauds,  it  is  enacted,  "  that  all  grants 
and  assignments  of  any  trust  shall  be  in  writing,  signed 
by  the  party  granting  or  assigning  the  same,  or  else  shall 
be  utterly  void  and  of  none  effect"  (d).  And  it  was 
enacted  by  the  stat.  7  &  8  Vict.  c.  73,  s.  3,  that  no  assign- 
ment of  any  freehold  or  leasehold  land  should  be  valid 
at  law  unless  the  same  should  be  made  by  deed.  This 
was  repealed  by  the  stat.  8  &  9  Vict.  c.  106;  but  by 
R.  3  of  that  statute, ''  an  assignment  of  a  chattel  interest, 
not  being  copyhold,  in  any  lands  or  tenements,  made 
after  the  1st  October,  1845,  shall  be  void  at  law,  unless 
made  by  deed."    2068. 

Anything  written,  said,  or  done»  in  pursuance  of  an 
agreement,  and  for  a  valuable  consideration,  or  in  conside- 
ration of  an  antecedent  debt,  to  place  a  chose  in  action  or 

(tf)  4  Cruise  T.  32,  c.  7,  §  14  :  (r)  Sm.  Merc.  Law,  6th  ed.  193 

Bl.  Com.  326;  Watk.  Conv.  3rd  ed.  —6;    Mau.   k    Poll.   20—2;    Ad. 

by  Prest  22, 192, 194.  Cont.  6th  ed.  141 ;  17  &  18  Vict. 

(ft)  2  Pres.  Shep.  T.  231  ;  2  Bl.  c.  104,  ss.  56,  57. 
CoBU  441 ;  Bm-ton,  §  889.  {d)  1  Cruise  T.  12,  c.  2,  §  6. 
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fund  out  of  the  control  of  the  owner,  and  appropriate  it  ^/^Jn^ 
in  favour  of  another  peraon,  amounts  to  an  equitable  as- 
signment.     So  that  an  agreement  between  a  debtor  and  a 
creditor  that  the  debt  shall  be  paid  out  of  a  specified  fund 
coming  to  the  debtor,  will  operate  as  an  equitable  assign- 
ment.    And  so  an  order  given  by  a  debtor  to  his  creditor 
upon  a  person  owing  money  to  such  debtor  or  holding 
funds  belonging  to  him,  directing  such  person  to  pay  the 
creditor  out  of  such  money  or  funds,  will  amount  to  an 
irrevocable  equitable  assignment  of  such  money  or  funds 
or  a  sufficient  part  thereof,  if  made  in  consequence  of  a 
direct  engagement  (a)..    And  if  the  person  so  ordered  to 
pay  the  assignee,  nevertheless  pays  the  assignor,  he  will 
be  made  to  pay  over  again  to  the  assignee,  even  though 
the  assignor  commenced  an  action  against  him  (b).    But 
where  personal  property  is  assigned,  delivery  is  necessary 
to  complete  the  transaction,  or  at  least  that  which  is  tan- 
tamount to  or  is  the  nearest  approximation  to  delivery  of 
which  the  property  is  susceptible.    Where  the  assignment 
is  for  valuable  consideration,  it  is  not  indeed  necessary,  at 
least  in  equity,  as  between  the  vendor  and  vendee,  or  mort- 
gagor and  mortgagee,  except  to  prevent  the  vendee  or 
mortgagee  from  losing  the  property  by  a  subsequent  secret 
disposition  by  the  vendor  or  mortgagor ;  but  it  is  required 
for  the  protection  of  third  persons,  who  might  otherwise  be 
deceived  by  apparent  possession  and  ownership  remaining 
in  a  person  who  in  £EU^t  is  not  the  owner  (c).     Where  the 

(a)  2  Spence's  Bq.  Jur.  856,  860  &  Gif.  141 ;   5   D.  M.  &  G.  320  ; 

— 1,   907  ;  Coote  Mortg.   3rd   ed.  Watstm  v.  Ihike  of  Welllfigton,  1 

234;  2  Tudor's  Leading  Cases,  574;  R.  &  M.  602  ;   Malcolm  v.  Scott,  3 

JUnvy.DaiC8onX^QS.Z'dS)',  Exparte  Hare  39;    Chownc  v.  Baylis,   31 

Southj  2  Swans.  392;  Lett  v.  MorrUy  Beav.  35 1 . 

4  Simons  607;  Burn  v.  CalvaUw,  (*)  Jones  v.  Farrell,  I  D.iz  J.  20S. 

4  My.  k  Cr.  690  ;  V Estrange  t.  (c)  See  remarks  of  K  J.  Turner 

VEitrange,  13  Beav.  281 ;  Ex  parte  in  Ex  parte  BauUan^  1  D.  &;  J.  178— 

Steward,  3  M.  D.  &  De  G.  265  ;  9  ;  Stansfield  v.  CuhUty  2  Gif.  382; 

Rodiek  t.  Oandell,  1  D.  M.  &  G.  2  D.  &  J.  222  ;  WarHner  v.  Rogers, 

111 ;  JHplook  y.  Hammand,  2  Sm.  L.  B.  16  £q.  840. 
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l}Y'J!ii*  assignment  is  voluntary,  it  is  necessary  even  between  the 
j)arties  themselves ;  because  equity  will  not  enforce  an 
imperfect  voluntary  assignment.  Hence,  in  the  case  of 
chattels  in  possession,  delivery  of  possession  is  necessary ; 
and  in  the  case  of  an  assignment  by  way  of  mortgage  of 
chattels  to  be  brought  upon  certain  premises,  some  act 
tantamount  to  taking  of  possession  is  necessary  on  the  part 
of  the  mortgagee,  to  perfect  his  title;  and  if  he  neglects  to 
do  some  such  act,  the  title  of  an  execution  creditor  who 
takes  possession  will  be  preferred  (a).  In  the  case  of  a 
bond  debt,  delivery  of  the  bond  and  notice  to  the  debtor 
are  requisite.  And  in  the  case  of  a  trust  fund,  the  trustee 
being  the  legal  depositary,  formal  notice  ought  to  be  given 
to  him  by  the  assignee,  and  not  by  a  stranger,  to  make  him 
a  trustee  for  the  assignee.  So  that  if  a  prior  assignee 
neglects  to  give  notice  to  the  trustee,  and  a  subsequent  as- 
signee, afber  inquiry  of  the  trustee  and  at  the  time  of  his 
assignment,  is  unaware  of  the  prior  assignment,  and  gives 
notice  to  the  trustee  of  his  own  assignment,  he  thereby  gains 
priority  over  the  first  assignee  (6).  And  this  is  equally 
the  case  whether  the  assignmeot  was  by  the  owner  of  the 
property  himself  or  by  his  legal  personal  representative 
(o).  But  if  a  policy  of  insurance  is  deposited  with  a 
person  to  secure  an  equitable  mortgage  to  him  he  will 
have  priority  over  a  second  equitable  mortgagee,  though 
the  first  did  not  give  notice  to  the  company,  and  the 
second  mortgagee  did  give  such  notice.  For,  an  equitable 
mortgagee  without  possession  of  the  deeds  must  be  post- 
poned to  another  who  has  the  deeds  (d).   And  assignees 

(a)  Holroyd  v.  Marshall,  2  D.  F.  3  Eq.  664  ;  Ll&yd  v.  BanJuf,  L.  R. 

&  J.  696  ;  10  H.  L.  Cas.  191.  4  Eq.  222  ;  In  re  BronrtCi  Trusty 

(6)  Story's  Eq.  Jur.  §  1047  ;  2  L.   R.  5  Eq.  88  ;    and  see  infra, 

Spence's  Eq.  Jur.  764,  855—857  ;  2  Ch.  6,  on  Void  and  Voidable  Deeds. 

Bl.  Com.  441—2  ;  CooteMortg.  3rd  (c?)  In  re  Frofhfield'it  Trust,  L. 

ed.  231,  232;  I>earle  v.  HaU,  Lave-  R.  11  Ch.  D.  198. 

rid(;e  v.  Cooper,  3  Russ.  1;  Meek  v.  (tf)  Spencer  v.  Clar  ke,Jj.  R.  9  Ch. 

KettUwell,  1    Hare  464  ;    1    Phil.  D.  137,  142—3. 
842 ;    Bridge   v.  Beadan,    L.    B. 
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in  bankruptcy  who  neglect  to  give  notice  will  lose  their  ^- y^;^^\*« 
priority  equally  with  particular  assignees  (a).  It  is  im- 
material,  however,  whether  the  notice  was  given  before  or 
after  the  assignment,  provided  it  was  given  previously  to 
notice  by  any  other  claimant  (6).  In  the  case  of  an  assign- 
ment of  an  interest  in  a  fund  in  Court,  the  assignee  should 
obtain  a  stop  order  (e),  unless  the  fund  constitutes  part  of 
a  testator's  estate;  in  which  case  notice  to  the  executor  will 
be  sufficient,  without  a  stop  order  (d).  In  the  case  of  an 
assignment  of  costs  of  suit  not  yet  ordered  to  be  paid, 
notice  should  be  given  to  the  parties  by  whom  they  would 
be  payable  (e).  In  the  case  of  an  equitable  assignment  of 
shares  in  a  company,  notice  must  be  given  to  the  com- 
pany (/).  In  the  case  of  an  assignment  of  freight,  the 
assignee  should  give  notice  of  the  assignment  to  the  char- 
terers (g).    2068. 

If  the  assignor  is  a  legatee  of  the  original  cestui  que 
trust,  notice  must  also  be  given  to  the  executor,  if  the  latter 
has  not  assented  to  the  bequest.  A  second  incumbrancer 
on  stock  gains  priority  by  lodging  a  distringas  on  the  bank 
if  neither  party  has  given  notice  to  the  trustees  of  the 
fund.  If  a  policy  of  life  assurance  is  assigned,  notice  of 
such  assignment  must  be  given  to  the  office  in  which  the 
assurance  is  effected,  to  take  it  out  of  the  reach  of  the 
bankrupt  laws  (h).  In  order  to  maintain  his  priority,  it  is 
sufficient  if  a  prior  assignee  of  the  proceeds  to  arise  from 
the  sale  of  an  officer's  commission  gives  notice  to  the  army 
agent  of  the  regiment  before  the  money  reached  the  agent's 

(a)  ife  Barr's  Trvtt,  4  K.  &  J.  &  Sm.  8. 
219;  Stuart  t.  Owk^rell,  L.  R.  8  Eq.  Qe)  Bay  v.  Day,  1  D.  &  J.  144. 

607 ;  In  re  RuuelVi  PoUdyy  Trmtti,  (/)  Ex  parte  Boulton,  1  D.  &  J. 

L.  R.  15  Eq.  2«.  163. 

(Jb)  Siigd.  CJonciae  View,  275.  (^)  BrowfiT.  Tanner,  L.  R.  2  Eq. 

(c)  BartUtt  v.  BaHUtt,  1  D  &  J.  806. 

127  ;  StuaH  v.  Cockercll,  L.  R.  8  (A)  Coote  Mortg.  3rd  ed.  231  ; 

Eq.  607.  Thitmpson   v.    Tovikiv^,   2  Dr.  & 

(d)  T?iomp*on  v.  TtmikinSy  2  Dr.       Sm.  8. 
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chTJi"'  hands,  though  a  subsequent  assignee  gave  notice  first  (a), 

— ^^^  2070. 

In  general,  notice  to  one  of  several  trustees  is  notice  to 
the  others.  Where  one  of  the  trustees  is  assignee,  the 
assignment  itself  is  notice  to  all  the  others.  Where  one 
of  the  trustees  is  assignor,  the  assignment  itself  is  not 
notice  to  the  others,  but  formal  notice  to  the  trustee  who 
is  assignor  is  notice  to  the  others  (6).     2071. 

''  Neither  a  voluntary  assignment  by  deed  of  a  mortgage 
debt,  accompanied  by  a  grant,  not  specifying  the  particular 
estate,  but  of  all  estates  held  in  mortgage,  and  by  a  covenant 
for  further  assurance,  without  delivery  of  the  mortgage 
deed  or  notice  to  the  mortgagor,  nor  the  voluntary  assign- 
ment of  a  policy  of  assurance  retained  in  the  hands  of  the 
assignor,  and  without  notice  given  to  the  grantor,  though 
accompanied  by  a  covenant  for  further  assurance,  can  be 
considered  as  a  complete  and  effectual  assignment,  to  be 
acted  upon  and  enforced  by  the  assignee,  without  any 
further  or  other  act  to  be  done  by  the  assignor  "  (c).  And 
where  a  person  becomes  a  trustee  of  money  for  several 
creditors,  and  at  the  date  of  the  trust  deed  the  trustee 
had  a  charge  on  the  share  of  one  of  them,  but  it  is  not 
mentioned  in  the  deed,  he  will  be  postponed  to  another 
person  who  has  a  subsequent  charge  on  that  share,  and 
had  no  notice  of  the  trustee's  charge,  but  gives  immediate 
notice  of  his  own  (d).     2072. 

Aamgnment       An  assigumeut  of  a  term,  or  of  the  residue  of  a  term,  to 

of  the         hold  from  the  death  of  the  assignor,  is  void  (e) ;  for,  terms 

residue  of  a 

term  from  a  for  ycars  being  anciently  very  short,  the  law  regarded  the 
continuance  of  a  term  after  the  death  of  the  termor  as  a 

Qa)  BuUer  v.  PlvnJwtt,  1  Johns.  &  Beav.  376, 387  ;  4  D.  P.  &  J.  147. 
Hem.  441.    On  this  subjcxjt,  sec  also  (c)   Ward  v.  Audland,  ^  Beav. 

Wehster  v.  Webster,  31  Beav.  393;  212. 
Sflineritet  v.  CoJCy  33  Beav.  634.  (d}    CttmmUn4>n4'rit    of    Puhlir 

(&)  Coote  Mortg.   3rd  ed.  231  ;  Works  y.  Rarby,  23  Beav.  508. 
Browne  v.  Savage,  4  Drew.  (535 ;  (e)  1  Pres.  Shep.  T.  79  ;  2  W. 

WilUa  V.  Ch-ernhill  (Nos.  1 1  2),  29  261. 
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mere  possibility,  which  could  not  be  assigned.  And,  upon  ^;™Jn*' 
the  same  principle,  it  would  seem  that  an  assignment  of  a 
term  or  of  a  residue  of  a  term,  from  the  death  of  any  other 
person,  would  be  void.  Indeed,  it  would  seem  that  an 
assignment  cannot  be  made  of  a  term  from  any  future 
time ;  because  an  assignment  of  a  term  is  an  alienation 
of  the  whole  term.  But  there  would  appear  to  be  no 
reason  why  the  residue  of  a  term  from  a  future  time^ 
otherwise  than  the  death  of  any  person,  should  not  be 
assigned  (a).  And  if  a  termor,  instead  of  assigning,  carves 
out  of  his  term  a  new  term  of  years  which  must  end 
before  the  expiration  of  the  original  term,  such  a  demise 
or  underlease,  which  leaves  a  reversion  in  the  original 
termor,  may,  like  any  other  lease  for  years,  be  made  to 
take  effect  at  a  future  time  {b)j  except  such  future  time 
be  the  death  of  the  original  termor  or  any  other  person ; 
for  then  there  is  the  same  reason  why  such  an  underlease 
should  be  void,  as  for  the  invalidity  of  an  assignment  of 
the  residue  of  a  term  after  the  death  of  the  assignor  (c), 
2073. 

A  deed  of  assignment  by  a  person  of  all  his  personal  Aawgnmeiit 
estate  and  effects  whatever,  to  trustees,  for  the  benefit  of  *^SLS?^*"« 

'  •  '  a  deed  or 

creditors,  passes  a  deed  of  assignment  of  leasehold  pre-  SlSSS*"* 
mises  made  to  him  by  way  of  mortgage,  with  power  of  *'°***' 
8ale(<i).    2074. 

A  contingent  reversionary  interest  will  not  pass  bv  an  contingent 

°  "  ^  *r  Teyerrionazy 

assignment,  which,  after  enumerating  things  of  the  pro-  iJ^ST^v* 
perty  whereof  the  assignor  has  the  control,  purports  to  '^*8:'""*"^- 
assign  other  things  by  the  general  description  of  "all 
other  the  estate  and  effects  whatsoever  and  wheresoever  of 
or  to  which  the  assignor  is  now  possessed  or  entitled"  (e). 
2075. 

(a)  But  see  1  Pres.  Shep.  T.  79 ;  {d)  Went  v.  Ste^mrd,  14  M.  &  W. 

Burton,  §  893.  47. 

(J)  Burton,  §  894.  00  Pif2}e  v.   WTiitcomhe,  3  Russ. 

(c)  See  2  Pres.  Shep.  T.  251.  124. 
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Pt.III.  T.12, 
Ch.  2,  a.  11. 

ABBignee 
taking 
subject  to 
equities  of 
assignor. 


Assignee 
entitled  to 
benefit  of 
assignor's 
remedies 
and  securi- 
ties. 

CoUateral 
securities 
for  a  debt 
assigned. 


Generally  speaking,  assignees  of  a  bond  or  a  chose  in 
action,  other  than  a  bill  of  exchange  or  a  note,  and  as- 
signees of  equitable  titles,  whether  such  assignees  be  par- 
ticular assignees  or  general  assignees  in  bankruptcy  or 
insolvency,  take  them  subject  to  all  the  equities  to  which 
they  were  liable  in  the  hand  of  the  assignors  (a).  Assignees 
under  general  assignments,  such  as  assignees  in  cases  of 
bankruptcy  and  insolvency,  take  only  such  rights  as  the 
assignor  or  debtor  had  at  the  time  of  the  general  assign- 
ment ;  and  consequently  a  prior  special  assignee  will  bold 
against  them,  without  giving  notice  of  his  assignment  (6). 
But  the  person  entitled  to  such  equities  may  release  them, 
either  expressly  or  by  implication  arising  from  his  course 
of  conduct  (c),     2076. 

On  the  other  hand,  a  purchaser  of  a  chose  in  action,  or 
of  any  equitable  title,  will  be  entitled  to  all  the  remedies 
of  the  seller  (d).  And  in  the  case  of  assignments  of  debts, 
where  the  assignor  has  collateral  securities  for  the  debt, 
the  assignee  will  be  entitled  to  the  full  benefit  of  such 
securities,  unless  it  is  otherwise  agreed  between  the  parties. 
Thus,  the  assignee  of  a  debt  secured  by  a  mortgage  will,  in 
equity,  be  held  entitled  to  the  benefit  of  the  mortgage  (e). 
2077. 

[Assignments  of  debts  and  choses  in  action  are  now 
placed  on  a  more  certain  basis  by  stat  3G  &  37  Vict.  c.  6C, 
s.  25  (6),  which  enacts,  "  Any  absolute  assignment  under 
the  hand  of  the  assignor  (not  purporting  to  be  by  way  of 


(a)  4  Cruise  T.  32,  c.  8,  §  26  ; 
Sugd.  Concise  View,  275 — 6 ;  MorriJt 
V.  Livie,  1  Y.  &  C.  C.  C.  380  ;  Ord 
V.  Wliitfu  3  Bea7.  357;  SmUfi  v. 
Parker,  16  Beav.  119  ;  Mangles  v. 
Bixim,  3  H.  L.  Cas.  702;  In  re 
AtJtinxon^  2  D.  M.  &  G.  140 ;  Bran- 
don V.  Brandon,  7  D.  M.  &  G.  305  ; 
(^avendUh  v.  Gear  ex,  24  Beav.  163; 
Atheruevm  Life  Assurance  Society 


V.  Pooley,  3  D.  &  J.  294  ;  Graham 
V.  Jokngtnif  L.  R.  8  Eq.  36;  Badger  v. 
17ui  Cofftjptoir  d' Eseompte  de  Pari*, 
L.  R.  2  P.  C.  393. 

(ft)  Story's  Eq.  Jur.  §  1038. 

(o)  In  re  Northern  Assam  Tea  Co., 
L.  R.  10  Eq.  458. 

(rf)  Sugd.  Concise  View,  275—6. 

(0  Story's  Eq.  Jur.  §  1047  a. 
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charge  only),  of  any  debt  or  other  legal  chose  in  action,  cS'"^*J'n^' 
of  i^hich  express  notice  in  writing  shall  have  been  given 
to  the  debtor,  trustee,  or  other  person  from  whom  the  as- 
signor would  have  been  entitled  to  receive  or  claim  such 
debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have 
been  effectual  in  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the  as- 
signee if  this  Act  had  not  passed),  to  pass  and  transfer 
the  legal  right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for 
the  same,  and  the  power  to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the  assignor ;  *'  with  a 
provision  to  meet  the  case  of  such  an  assignment  being 
disputed,  or  of  the  existence  of  conflicting  claims  to  the 
debt  or  chose  in  action  assigned.]     2077a. 

By  the  stat.  22  &  23  Vict.  c.  35,  s.  21,  "Any  person  A«ignmeut 

•'  "^    *  to  the 

shall  have  power  to  assign  personal  property,  now  by  law  JlJ^fJ"  ^^^^j 
assignable  including  chattels  real,  directly  to  himself  and  ^h^J^"  °*^ 
another  person  or  other  persons  or  a  corporation,  by  the 
like  means  as  he  might  assign  the  same  to  another." 
2078. 


Section  XII. 
Of  a  Defeasance. 


A  defeasance  is  a  collateral  deed,  containing  certain  pt.iii.  t.i2, 

Ch  2  8.  12. 

conditions  upon  which  an  interest  created  or  transferred  —^ '- 

by  another  deed  may  be  defeated.  In  the  case  of  things 
executed,  such  as  an  estate  of  freehold  in  land,  the  de- 
feasance must  be  made  at  the  same  time  with  the  deed 
creating  or  transferring  the  estate.  But  terms  for  years, 
and  other  chattels,  and  things  executory,  such  as  trusts 
and  uses  while  they  are  executory,  rents,  annuities,  bonds, 
statutes,  recognisances,  judgments,  conditions,  and  cove- 
nants, may  be  defeated  by  defeasances  made  subsequent 
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cS.^Via!'  ^  ^^®  *™®  ^^  their  creation  by  all  those  who  are  inter- 

— ested  (a).    2079. 

A  defeasance  is  of  the  same  import  and  efficacy  sn  a 
proper  condition  subsequent.  The  only  difference  is,  that 
a  condition  is  inserted  in  the  same  deed  as  that  iBv^bidi 
creates  or  transfers  the  interest  to  be  defeated ;  whereas  a 
defeasance  is  contained  in  a  distinct  deed  (&).     208O. 

Defeasances  are  seldom  resorted  to  in  the  present  day ; 
and  indeed  they  are  very  objectionable,  as  they  may  be 
made  an  instrument  of  fraud  (c).     2081. 


Section  XIII. 
Of  a  Disclaimer  (d). 


Definition. 


Pr.iii.  T.12,      A  disclaimer  is  a  deed  of  renunciation  of  a  grant,  devise, 

Ch.  2,  8.  18.  ° 

or  bequest.     2082. 

When  an  estate  is  conveyed  or  devised  to  any  person,  he 
may  by  deed  disclaim  the  conveyance  or  devise,  provided 
no  act  has  been  done  to  show  an  assent  (e),     2083. 

Where  two  or  more  persons  are  grantees  or  devisees  in 
joint  tenancy,  the  estate  will  entirely  vest  in  the  person  or 
persons  who  has  or  have  not  disclaimed.  But  if  all  the 
grantees  or  devisees  disclaim^  then,  as  well  as  when  a  single 
grantee  or  devisee  disclaims,  the  estate  will  descend  to  or 
vest  in  the  heir  of  the  grantor  or  devisor.  And  in  case 
there  are  trusts  created  by  the  grant  or  devise,  a  Court 
of  Equity  will  enforce  the  execution  of  the  trusts  (/). 
2084. 


(a)  2  Bl.  Com.  327:  Co.  Litt. 
236  b,  237  a;  3  Jarm.  and  Byth.  by 
Sweet,  681—683,  686  ;  2  Ro'p.  Leg. 
by  White,  323 ;  1  Pres.  Shep.  T. 
126  ;  2  Pres.  Shep.  T.  396  ;  4  Cruise 
T.  32,  c.  8,  §  27  ;  Watk.  Conv.  3rd 
ed.  by  Prest.  196—7. 

(h)  4  Cruise  T.  32,  c.  7,  §  24  ;  2 
Pres.  Shop.  T.  396. 

(c)  Watk.  Conv.  3rd  ed.  by  Prest. 
196. 


(d)  Sec  infra,  Ch.  6,  s.  6,  On  the 
Avoidance  of  an  Estate  by  Dis^ree- 
ment. 

(<?)  3  Jarm.  &  Byth.  by  Sweet, 
698  ;  Begbw  v.  Crook,  2  Bing.  N.  C. 
70  ;  Watk.  Conv.  3rd  ed.  by  Prest 
23 ;  Beiwe  v.  CMlpin,  L.  R.  3  Ex. 
76. 

(/)  3  Jarm.  &  Byth.  by  Sweet, 
698  ;  see  infra,  T.  12,  Ch.  6,  s.  6. 
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CHAPTER  III. 

OF  THE  DIFFERENT  KINDS  OF  STATUTORY  CONVEYANCES. 

Not  reckoning  those  deeds  which  existed  at  common  law,  Prni.T.ia, 

and,  when  made  to  uses,  operate  under  the  Statute  of 

Uses,  such  as  feoffments  and  bargains  and  sales  to  uses, 
there  are  (as  already  observed)  about  ten  kinds  of  statutory 
deeds: — 

1.  Covenants  to  stand  seised. 

2.  Deeds  of  Lease  and  Release. 

3.  Statutory  Releases. 

4.  Statutory  Grants,  that  is,  Grants  to  Uses  under  the 
Statute  of  Uses,  and  the  stat.  8  &  9  Vict.  c.  106,  s.  2. 

5.  Deeds  to  Lead  and  Declare  the  Uses  of  other  assur- 
ances. 

G.  Deeds  of  Revocation  of  Uses. 

7.  Deeds  of  Appointment  under  Powers. 

8.  Leases  under  Powers. 

9.  Bargains  and  Sales  under  the  Act  for  the  Abolition 
of  Fines  and  Recoveries. 

10.  Concise  Conveyances  and  Leases  under  the  statutes 
8  &  9  Vict.  c.  119  (repealed  by  stat.  44  &  45  Vict.  c.  41), 
8  &  9  Vict.  c.  124,  and  25  &  26  Vict.  c.  53.  [Also 
Statutory  Mortgages  and  Short  Forms  of  Deeds  under 
stat.  44  &  45  Vict.  c.  41  (Appendix).]     2086. 


Section  I. 
0/  a  Covenant  to  stand  seised. 
A  covenant  to  stand  seised  to  uses  is  a  conveyance  by  ^•^'^X^' 
which  a  person  seised  of  lands  covenants  that  he  will  stand  "tt: — 
seised  of  the  same  to  the  use  of  his  present  or  intended 
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Pt.III.T.12, 
Ch.  :i,  s.  1. 


OperatiTe 
wordii. 


Who  may 
conyey,  and 
what  may 
be  oonveyed 
by  this 
aasuranoe. 


Considera- 
tion. 


wife,  or  his  parent,  legitimate  child,  kinsman,  or  kins- 
woman.    2086. 

The  proper  words  of  a  covenant  to  stand  seised  are, 
"covenant  to  stand  seised  to  the  use  of  A.,"  etc.  But 
any  other  words  will  suffice,  which  import  an  intent  to 
raise  a  use ;  insomuch  that  the  words  ''  bargain  and  sell," 
or  "  give,  grant,  and  confirm  to  the  use  of  A.,"  have  been 
held  sufficient.  But  a  mere  covenant  that  at  a  future 
time  lands  shall  descend,  remain,  or  be  to  or  with  A^  has 
been  held  not  to  be  a  covenant  to  stand  seised  (a).   2087. 

Every  person  who  is  capable  of  being  seised  to  the 
use  of  another  may  convey  by  this  assurance  (b).  The 
covenantor  must  have  a  vested  legal  estate  of  freehold, 
in  possession,  reversion,  or  remainder,  in  the  lands  or 
hereditaments,  at  the  time  of  the  execution  of  the 
covenant  to  stand  seised  (c).  A  person  cannot  covenant 
to  stand  seised  of  lands  which  he  may  afterward  ac- 
quire (d).  And  a  joint  tenant  in  fee  cannot  covenant 
that  he  will  stand  seised  of  his  companion's  moiety  (e). 
As  uses  of  an  estate  for  years  are  not  executed  by  the 
Statute  of  Uses,  such  an  estate  cannot  be  transferred  by 
a  covenant  to  stand  seised.  But  as  the  statute  does 
execute  uses  for  years  of  freehold  estates,  an  estate  for 
years  may  be  created  out  of  a  freehold  estate  by  a 
covenant  to  stand  seised  (/).     2088. 

The  consideration  in  a  covenant  to  stand  seised  must 
be  either  lawful  blood  or  marriage.  The  consideration 
of  blood  extends  to  a  parent  or  legitimate  child,  kinsman, 
or  kinswoman.  The  consideration  of  marriage  extends 
to  a  marriage  had  or  intended  with  the  covenantor  or 
any  of  his  blood  (g).     2088. 

(a)  See  4  Cruise  T.  32,  c.  10,  §  2, 
5,6. 


(J)  4  Cruise  T.  32,  c.  11,  §  7. 

(o)  3  Jarm.  &  Byth.  by  Sweet, 
670;  Watk.  Conv.  Hn\  ed.  by 
PrcRt.  197—8. 


(rf)  4  Cruise  T.  32,  c.  10,  §  10. 

(«)  Id.  §  11. 

(/)  3  Jarm.  &  Byth.  by  Sweet, 
670. 

(^)  3  Jann.  6i  Byth.  by  Sweet, 
671—673  ;  Co.  Littl  123  a,  n.  (8)  ; 
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It  is  the  difference  in  the  consideration,  rather  than  in  ^J^J-  ^•\^' 
the  operative  words,  which  constitutes  the  essential  dis-  ■—. 

*  '  Difference 

tinction  between  a  bargain  and  sale  and  a  covenant  to  ^deratSS 
stand  seised.     So  that  where  a  deed  is  made  simply  in  Se^diSSJ- 

•  ii*  t%  /k  ill*/*  1*  bion  oe> 

consideration  ot  a  sum  of  money,  though  in  lavour  oi  tween  a 
a  son,  it  will  not  operate  as  a  covenant  to  stand  seised  (a),  stand  seued 
And  if  a  person  for  a  pecuniary  consideration  covenants  8»J"  ^^ 
to  stand  seised  to  the  use  of  a  purchaser,  it  is  a  bargain 
and  oale,  and,  if  enrolled,  is  valid  and  effectual,  as  a 
bargain  and  sale  under  the  Statute  of  Uses,  to  convey 
the  estate  to  the  purch&ser.     And,  on  the  other  hand,  if 
a  person  for  natural  love  and  affection  bai^gains  and  sells 
his  lands  to  the  use  of  his  wife,  it  is  a  covenant  to  stand 
seised,  and  as  such,  without  enrolment,  vests  the  estate 
in  the  wife  (5).     2090. 

A  use  will  not  arise  on  a  covenant  to  stand  seised  to  To  whom  a 

use  will  not 

the  use  of  a  son-in-law,  an  uncle-in-law,  or  a  brother-in-  «"»• 
law(t).    2091. 

We  have  seen  that  a  man  may  covenant  to  stand  covenant 

to  stand 

seised  to  the  use  of  his  wife.     But  if  he  covenants  with  8eM«Jtouae 

of  a  wife 

his  wife  herself,  this   is  void  at  law ;  because  husband  b^^ento^ 
and  wife  are  considered  as  one  person,  and  no  man^^^^^ 
can  covenant   with   himself     He  must  covenant  with 
another   person    to    stand   seised    to    the    use    of   his 
wife  (d).    2092. 

A  deed  may  operate  as  a  covenant  to  stand  seised,  uae  after 

,  covenantor  8 

though  the  use  is  not  to  arise  till  after  the  death  of  the  ^®*^*^- 
covenantor.     In  such  a  case  the  estate  continues  in  the 
covenantor  till  a  lawful  use  arises  (e).    2093. 

In  consequence  of  the  4th  and   5th  sections  of  the  creation  of 

«  a  rent. 

4  Cruise  T.  32,  c.  10,  §  12,  15,  18  ;  (c)  3  Jann.  &  Bjrth.  by  Sweet, 

Walk.   Conv.   3rd    ed.  by    Prest.  674. 

199.  (<0  3  Jai-m.  k  Byth.  by  Sweet, 

(a)  4  Cruise  T.  32,  c.  10,  §  23,  24.  672. 

(^)  Co.  Litt.  271  b,  u.  (1),  VI.,  1 ;  Qe)  4  Jarm.  &  Byth.  by  Sweet, 

Watk.  CouY.  3id  ed.  by  Prest.  200.  Ill ;  4  Cruise  T.  32,  c.  10,  §  29. 
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Pt 
Gb 


H™"  I ?'  Statute  of  Uses,  a  rent  may  be  created  by  a  covenaDt 

to  stand  seised  (a).    2084. 

DiBiue  <ir         Covenants  to  stand  seised  are  now  wholly  disused  (6). 

thisaflmr- 

•»«•         2096. 


Deacriptiou 
of  this 
aaBoranoe. 


Sectign  II. 
Of  a  Lease  and  Release. 
pt.iii.t.12,      a  conveyance  by  lease  and  release  consists  of  two 

Ch.  8, 8.  2.       ,  y  y 

distinct  deeds :  firsts  a  lease,  or  rather  a  bargain  and  sale, 
under  the  Statute  of  Uses,  for  some  nominal  pecuniary 
consideration,  for  one  year,  which,  without  any  enrol- 
ment, vested  in  the  lessee  or  bargainee  the  use  of  the  term 
for  a  year,  and  which  the  Statute  of  Uses  converted  into 
a  vested  estate,  serving  as  a  foundation  for  a  release  to 
work  upon ;  or,  if  the  conveying  party  could  not  stand 
seised  to  a  use  (as  in  the  case  of  a  conveyance  by  a  cor- 
poration), then  a  common  law  demise,  perfected  by  actual 
entry ;  secondly,  a  common  law  release  of  the  freehold 
and  reversion  to  the  lessee,  or  bargainee,  dated  on  the 
day  following  the  day  of  the  date  of  the  lease,  and 
operating  by  way  of  enlargement  of  the  estate  for  a 
year  so  created  by  the  lease  or  bargain  and  sale  (c). 
2086. 

Even  before  the  stat.  4  Vict,  a  21,  the  recital  of  the 
lease  for  a  year  in  the  release  was  sufficient  of  itself  for 
establishing  the  conveyance  against  the  releasor  and  all 
who  claimed  under  him.  But  if  the  rights  of  a  stranger 
could  be  affected,  the  loss  of  the  deed  of  lease  must,  as 
against  him,  have  been  proved  {d).     But  by  s.  2  of  the 


Where 
reoitalof 
leaM  for  a 
year  waa 
BtLfficieut. 


{a)  4  Cruise  T.  32,  c.  10,  §  30. 

(J)  3  Jarm.  &  Byth.  by  Sweet, 
677  ;  1  Sugd.  Pow.  Introd.  p.  xi. 

(0)  See  2  Bl.  Com.  839 ;  Co.  Litt. 
48  a,  n.  (2),  207  a,  n.  (8),  270  a,  n. 


(3),  271  b,  n.  (1),  vi.,  2  ;  Burton. 
§  148  ;  4  Cruise  T.  32,  c.  11,  §  1 ; 
Watk.  Conv.  3rd  ed.  by  Prest  184; 
infra,  Part  IV.  T.  1,  Ch.  8. 
(ji)  Barton,  §  481. 
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stat.  4  Vict.  c.  21,  "  where,  in  or  by  any  deed  or  instru-  ^^j\  ^-^g!' 
ment  of  release  of  freehold  estates  executed  before  the 
loth  day  of  May,  1841,  any  deed  or  instrument  of  bargain 
and  sale  or  lease  for  a  year  for  giving  effect  to  such  deed 
or   instrument  of  release  shall  be  recited,  or  by  any 
mention  thereof  in  such  deed  or  instrument  of  release 
appear  to  have  been  made  or  executed,  such  recital  or 
mention  thereof  shall  be  deemed  and  taken  to  be  con- 
clusive evidence  of  the  deed  or  instrument  of  bargain  and 
sale  or  lease  for  a  year  so  recited  or  mentioned  having 
been  made  and  executed ;  and  such  deed  or  instrument 
of  release  shall  also  have  the  like  effect  as  if  the  same 
had  been  executed  after  the  15th  day  of  May,  1841  (a), 
whether  such  deed  or  instrument  of  bargain  and  sale  or 
lease  for  a  year  shall  or  shall  not  have  been  lost  or  mis- 
laid, or  may  or  may  not  be  produced/'    2087. 

As  the  deed  of  release  operates  as  a  common  law  con-  conaidera: 

.  tion. 

veyance,  there  is  no  necessity  for  any  consideration  in 
it(i).    2098. 

The  person  or  persons  to  be  the  releasee  or  releasees  in  whoahouid 

06  lino 

the  release  should  be  the  bargainee  or  bargainees  in  the  "!««««»• 
lease  for  a  year  (c).    2088. 

In  the  case  of  a  lease  and  release  to  uses,  the  seisin  is  Beieftoee   . 
in  the  releasee  without  any  ag^reement  or  assent  on  his  uaes  exo- 

.  ,  cutedwith- 

part,  and   will  serve  the  uses"  declared  on  the  release,  o^thia 
Nor  would  a  subsequent  disagreement  by  the  releasee 
defeat  the  uses  declared  in  the  release  (d).    2100. 

Hereditaments  corporeal  and  incorporeal,  in  possession,  where  leaae 
remainder,  or  reversion,  might  be  conveyed  by  lease  and  a<^pt«*- 
release  (e).    And  although  a  remainder  or  reversion  might 
be  conveyed  by  a  mere  grant,  yet  it  was  usually  conveyed 

(a)  See  infra,  par.  2104.  (<f)  4  Cruise  T.  32,  c.  12,  §  45. 

lb)  4  Cruise  T.  32,  c.  11,  §  13.  (0  4  Cruise  T.  32,  c.  11,  §  8,  11  , 

Ic)  3  Jarm.  &  Byth.  by  Sweet,  Co.  Litt.  270  a,  n.  (8). 
247, 248. 


_ 


848 


OF   A   LEABE  AND   RELEASE. 


^ii"'  1*2^  ^y  ^®*^®®  ^^^  release,  in  order  to  save  the  necessity  of 
proving  the  existence  of  the  particular  estate,  and  to 
guard  against  the  consequences  of  the  mistake,  if  it  should 
turn  out  that  the  estate  was  not  in  fact  an  estate  in 
remainder  or  reversion.  And  the  same  mode  of  convey- 
ance was  frequently  adopted,  rather  than  a  mere  release 
of  right,  or  a  confirmation  or  other  deed,  where  parties  had 
only  a  right,  title,  or  collateral  charge  (a).  And  it  was 
the  uniform  practice  to  make  persons  who  had  only  equita- 
ble estates  convey  by  lease  and  release,  as  in  the  case  of 
a  conveyance  of  the  equity  of  redemption  on  a  mortgage 
in  fee ;  though  any  instrument  which  expresses  an  inten- 
tion to  transfer  the  beneficial  ownership  is  sufficient  in 
equity,  and  though  a  conveyance  by  lease  and  release  of 
an  equitable  estate  could  have  no  effect  at  law  (&).  This 
course  was  taken  in  order  to  guard  against  the  chance  of 
the  assurance  being  otherwise  ineffectual,  by  reason  of 
the  possibility  of  the  parties  having  the  legal  estate. 
2101. 

Learn  aud         A  conveyanco  by  lease  and  release  did  not  divest  any 

release  hae 

no  tortious   estatc,  or  create  a  discontinuance  or  forfeiture  (c),  but  only 

operatiou.  \  /»  ^ 

passed  what  lawfully  might  pass.     2102. 
Dimiiw  of         This  conveyance  is  now  disused,  in  consequence  of  the 

til  IB  convey-  ^  ^ 

auoe.  enactments  noticed  in  the  next  two  sections.     2103. 


Section  III. 
0/  a  Statutory  Release. 

i^.iii.  T.12.      By  the  stat.  4  Vict.  c.  21,  s.  1,  it  is  enacted,  "  that  every 
deed  or  instrument  of  release  of  a  freehold  estate,  or  deed 


(fl)  3  Jarm.  &,  Byth.  by  Sweet, 
247  ;  Watk.  Conv.  3rd  ed.  by  Prest. 
95, 109,  110,  168. 

(^)  8  Jarm.  &  Byth.  by  Sweet, 


247  ;  Watk.  Conv.  3rd  ed.  by  Prest 
118,  119. 
(c)  4CruifleT.  32,  c.  11,  §  15. 
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or  iii8trument  purporting  or  intended  to  be  a  deed  or  ^^"i-  '^^^ 
instrument  of  release  of  a  freehold  estate,  which  shall  be  ~~ 

executed  on  or  after  the  15th  day  of  May,  1841,  and  shall 
be  expressed  to  be  made  in  pursuance  of  this  Act,  shall 
be   as  effectual  for  the  purposes  therein  expressed,  and 
shall  take  effect  as  a  conveyance  to  uses  or  otherwise,  and 
shall  operate  in  all  respects  both  at  law  and  equity  as  if 
the  releasing  party  or  parties  who  shall  have  executed  the 
same  had  also  executed  in  due  form  a  deed  or  instrument 
of  bargain  and  sale  or  lease  for  a  year  for  giving  effect 
to  such  release,  although  no  such  deed  or  instrument  of 
bargain  and  sale  or  lease  for  a  year  shall  be  executed ; 
provided  that  every  such  deed  or  instrument  so  taking 
effect  under  this  Act  shall  be  chargeable  with  the  same 
amount  of  stamp  duty  as  any  bargain  and  sale  or  lease 
for  a  year  would  have  been  chargeable  with  (except  pro- 
gressive duty),  if  executed  to  give  effect  to  such  deed  of 
instrument,  in  addition  to  the  stamp  duties  which  such 
deed  or  instrument  shall  be  chargeable  with  as  a  release 
or  otherwise  under  any  Act  or  Acts  relating  to  stamp 
duties."    2104. 

By  the  stat.  7  &  8  Vict.  c.  76,  &  2,  it  was  enacted  as 
follows:  "That  every  person  may  convey  by  any  deed, 
without  livery  of  seisin  or  enrolment,  or  a  prior  lease,  all 
such  freehold  land  as  he  might  before  the  passing  of  this 
Act  have  conveyed  by  lease  and  release ;  and  every  such 
conveyance  shall  take  effect  as  if  it  had  been  made  by 
lease  and  release :  Provided  always,  that  every  such  deed 
shall  be  chargeable  with  the  same  stamp  duty  as  would 
have  been  chargeable  if  such  conveyance  had  been  made 
by  lease  and  release."  This  was  repealed  by  the  stat. 
8  &  9  Vict  a  106 ;  but  by  s.  2  of  that  statute,  it  was 
enacted  "  that,  after  the  said  1st  day  of  October,  1845,  all 
corporeal  tenements  and  hereditaments  shall,  as  regards  the 
conveyance  of  the  immediate  freehold  thereof,  be  deemed 
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^il"* la!'  ^  '^®  ^^  grant  as  well  as  in  livery ;  and  that  every  deed 
which,  by  force  only  of  this  enactment,  shall  be  efi^tual  as 
a  grant,  shall  be  chargeable  with  the  stamp  duty  with 
which  the  same  deed  would  have  been  chargeable  in  case 
the  same  had  been  a  release,  founded  on  a  lease  or  bargam 
and  sale  for  a  year,  and  also  with  the  stamp  duty  (exda- 
sive  of  progressive  duty)  with  which  such  lease  or  baigain 
and  sale  for  a  year  would  have  been  chai^eable."  2106. 
By  the  stat.  13  &  14  Vict.  c.  97,  s.  6,  the  duty  payable 
in  respect  of  a  lease  for  a  year  under  the  last  of  these  Acts 
is  repealed,  as  regards  deeds  bearing  date  after  the  10th  of 
October,  1850.     2106. 


Section  IV. 
0/  a  Statutory  Grant. 
pt.iii.  T.12,      This  is  a  conveyance  by  virtue  of  the  stat.  8  &  9  Vict. 

Ch.  8,  B.  4.  .      . 

c.  106,  s.  2,  whereby  it  is  enacted  "  that  all  corporeal  tene- 
ments and  hereditaments  shall,  as  regards  the  conveyance 
of  the  immediate  freehold  thereof,  be  deemed  to  lie  in 
grant  as  well  as  in  livery."    2107. 


Section  V. 

Of  a  Deed  to  lead  or  Declare  UseSy  and  of  a  Deed  of 

Revocation  of  Uses, 

Pr.m.  T.12,      I.  As  a  fine  sur  cognizance  de  droit  come  ceo,  etc.,  and 
'- — '-  a  recovery  conveyed  a  clear  fee  simple  to  the  cognizee  or 

I.  Natnre  of  - 

deedBtoiead  rccovcror,  thcse  assurances  could  not  have  been  made  to 

or  declare 

answer  the  purposes  of  family  settlements,  unless  their 
operation  had  been  subjected  to  the  direction  of  deeds 
wherein  uses  were  particularly  expressed.  A  deed  thus 
expressing  the  uses  of  a  fine  or  recovery,  if  it  preceded 
the  fine  or  recovery,  is  termed  a  deed  to  lead  the  uses; 
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if  it  followed  the  fine  or  recovery,  it  is  called  a  deed  to  ^^"3;  ^'5*; 
declare  the  uses  (a).     2108. 

By  the  stat  4  Anne  c.  IG,  s.  15,  reciting  that  it  had8tat.4Aiine 

•^  '  '  &  a  16,  B.  15, 

been  doubted,  whether,  since  the  Statute  of  Frauds,  the  **  ^  ^eed* 
declarations  or  creations  of  uses,  trusts,  or  confidences  of  ^'^* 
any  fines  or  recoveries,  manifested  by  deeds  made  after  the 
levying  or  suffering  such  fines  or  recoveries,  were  good, 
it  is  thereby  declared,  that  all  declarations  or  creations  of 
any  uses,  trusts,  or  confidences  of  any  fines  or  common 
recoveries  of  any  lands,  etc.,  manifested  and  proved  by  any 
deed  then  made  or  thereafter  to  be  made  by  the  party  who 
was  by  law  enabled  to  declare  such  uses  or  trusts,  after  the 
levying  or  suffering  any  such  fines  or  recoveries,  were  and 
should  be  as  good  and  effectual  in  the  law  as  if  the  Statute 
of  Frauds  had  not  been  made  (b).    2108. 

Whether  a  fine  or  recovery  is  in  every  respect  in  ac-  variance 

•^  .^  X  between  fine 

oordance  with  the  deed  to  lead  the  uses  thereof,  or  not,  no  °^rf^7 

'  '  and  deed  to 

averment  is  admissible  to  prove,  that,  after  the  making  of  ^^^  ^g^g 
such  deed,  and  before  the  assurance,  it  was  agreed  that  the 
assurance  should  be  to  other  uses  than  those  expressed  in 
such  deed  (0).  But  if  another  agreement  was  made  by  a 
second  deed  or  writing,  executed  previously  to  the  fine  or 
recovery  by  all  who  were  parties  to  the  first  deed  and 
were  concerned  in  interest,  the  fine  or  recovery  was  to  the 
uses  of  such  second  deed  (d).  If  a  deed  intended  to  declare 
the  uses  varied  from  the  fine  or  recovery,  it  did  not  operate 
as  a  declaration  of  the  uses  thereof  (e),    2110. 

The  rigfht  of  declaring:  the  uses  of  a  fine  or  recovery  was  Meiumre  of 

®  ®  -^  right  of 

precisely  co-extensive  with  the  quantity  and  nature  of  the  ^ecUnng 
estate  or  interest  which  each  of  the  parties  had  in  the 
lands.     If,  therefore,  a  tenant  for  life  and  the  person 
entitled  to  the  remainder  or  reversion  joined  in  levying  a 

(0)  2  Bl«  Ck)xn.  363 ;  4  Cruise  T.  2  Free.  Shep.  T.  520. 
32,  c  12,  S  10.  id)  4  Cruise  T.  32,  c.  12,  §  11, 

(d)  4  Crniae  T.  32,  c.  12,  §  22.  12, 15  ;  2  Pres.  Shep.  T.  620. 
(p)  4  Oraite  I.  32,  c.  12,  §  U,  12;         (0  4  Onziae  T.  82,  c.  12,  §  18. 

I2 
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^ch"' 1*5!'  ^^®  ^^  suflfering  a  recovery,  they  might  declare  the  usses 

according  to  their  respective  estates  in  the  land  (a).  2111. 

II.  Deeda  of      II.  Doeds  of  rcvocation  of  uses  are  deeds  revoking  uses 

revocation  ^ 

^  ««»•       declared  by  a  former  deed,  by  virtue  of  a  power  of  revo- 
cation contained  in  such  former  deed  (b),    2112. 


Section  VI. 

O/a  Deed  of  Appointment  under  a  Power  {c). 

1.  The  mode  of  executing  Powers. 

ft;.iii.T.i2,      Except  in  cases  within  the  10th  section  of  the  stat  1 
— '--   *  -  Vict.  c.  26  (d),  and  the  12th  section  of  the  stat.  22  &  23 

Forms  must 

be  obaerved.  Vict.  c.  35  («),  the  forms  which  are  required  by  a  power 
must  be  strictly  observed  (/).  This  rule  is  the  same  even 
in  the  case  of  a  power  of  revocation  of  a  voluntary  settle- 
ment reserved  to  the  original  owner  of  the  estate ;  for  he 
may  feel  conscious  of  such  infirmity  of  mind  as  to  require 
that  all  future  dispositions  to  be  made  by  him  should  be 
attended  with  such  solemnities  as  may  effectually  prevent 
surprise  and  imposition  (y).  A  liberal  construction,  how- 
ever, is  usually  put  on  the  words  of  a  power  (A).     2113. 

Fomuoities       It  is  generally  necessary  that  every  prescribed  formality, 

must  be  ,  x  ^ 

perfected  in  evcu  though  it  bc  cxtemal  to  the  appointment  (such  as 
lifetime.      enrolment),  should  be  perfected  in  the  lifetime  of  the  donee 

of  the  power  (i).    2114. 
Bywiiat  Where  the  mode  of  execution  is  not  defined,  a  power 

instrument  -  .       .       ,.m  11:1  •11  1 

a  power  m^  may  bc  cxercised  either  by  deed  or  will,  or  even  by  a 

oe  executecia  ^  ^   ^  ^ 

simple  unattested  note  in  wntmg  (^  ).    2116. 

{a)  4  Cruise  T.  32,  c.  12,  §  40.  (/)  1  Sugd.  Pow.  2r>U,  252 ;  Co. 

(ft)  See  2  Bl.  Com.  339.  Litt  271  b,  n.  (1),  vii.  2. 

(J)  On  Pmcert,  as  distinffuislud  (^)  4  Cruise  T.  32,  c.  16,  §  2  ;  2 

from  appointUietUs  under  them,  see  Sugd.  Pow.  99. 

supra,  p.  387  ;  and  on  Leastf  under  (A)  1  Sugd.  Pow.  255. 

Powerg,  see  next  section.  (i)  1  Sugd.  Pow.  314. 

(</)  See  infra,  par.  2127.  O)  1   Sugd.   Pow.  247;  Walk 

(£*)  See  infra,  par.  2128.  Conv.  3rd  ed.  by  Prest.  140. 
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Where  a  power,  whether  it  be  a  common  law  authority  ^^^I'^'^q' 
given  by  will,  or  a  power  operating  under  the  Statute  of  Ej^^cution 
Uses,  may  be  executed  by  deed,  it  may  be  executed  by  nJ,^«2jj" 
feoffment,   bargain,  and   sale,   covenant  to  stand   seised,  *"*** 
statutory  grant,  or,  whilst  that  mode  of  assurance  remained 
it  might  have  been  exercised  by  lease  and  release,  with  or 
w^ithout  a  fine.     But  these  assurances,  so  far  as  they  may 
be,  or  may  have  been,  employed  for  the  purpose  of  exer- 
cising powers  of  appointment,  do  not  operate  as  feoffments, 
bargains,  and  sales,  covenants  to  stand  seised,  statutory 
grants,  leases  and  releases,  or  fines,  but  as  declarations  of 
the  uses  under  the  power.     And  hence,  if  a  power  limited 
by  way  of  use  is  executed  by  any  of  these  assurances, 
upon   which  uses  are  declared,  the  feofiee,  etc.,   as  the 
appointee  of  the  first  use,  will  be  inve^ited  with  the  legal 
estate  by  force  of  the  Statute  of  Uses,  and  the  real  objects 
of  the  deed,  contrary  to  the  usual  intention,  will  take  mere 
trust  estates  (a).     2116. 

Under  the  combined  operation  of  the  24th  and  27th  Power 

*■  executed  by 

sections  of  the  stat.  1  Vict.  c.  26  (/>),  a  will  may  be  a  good  »  p""*^  ^»"- 
execution  of  a  power,  though  made  before  the  power  was 
created  (r).     2117. 

A  power  may  be  executed  by  any  words  indicating  an  whAt  woni$ 
intention  to  exercise  it  (d).  But  such  technical  expressions 
as  are  necessary  in  a  deed  at  common  law  are  equally 
necessary  in  a  deed  or  other  act  inter  vivos  in  execution  of 
a  power.  And  the  construction  of  a  deed  executing  a 
power  is  the  same  as  that  of  a  deed  at  common  law.  So 
that  if  an  estate  is  appointed  to  a  person  indefinitely,  he 
will  take  an  estate  for  life  only  (e).     2118. 

That  which  may  be  a  complete  exercise  and  exhaustion  Total  execu- 
of  a  power  at  law  may  amount  to  a  partial  execution  only  but  partmi 

(a)  1  Sugd.  Pow.  247—8  :  2  Id.      No.  XIX.,  and  par.  2144,  2145. 

U.  10;  Co.  Litt.  271  b.  n.  (1),  vii.  (c)  Stnimanv.WeedonA^^im.2(i. 

1,  2.    See  sapra,  par.  6fK)— 2.  [(f)  1  Sugd.  Pow.  244. 

(b)  See  itifra,  T.  15    Ch.  1.  s.  4,  (c)  1  Sugd.  Pow.  532—3. 
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^h"*  ?'6*'  ^  ©q^ty.  Thus,  if  a  man,  having  a  general  power  of 
exeotttionin  ^'Ppoiiit'^aent,  appoints  the  fee  by  way  of  mortgage,  the 
equity.  power  is  wholly  executed  at  law ;  but  as  equity  considers 
a  mortgage  merely  a  security  for  the  debt,  it  operates  in 
equity  as  a  partial  execution  only  (a).  2118. 
Executioii  Powers  of  appointment  and  revocation  may  be  executed 
times  and     at  different  times  over  different  parts  of  the  propert3%  or 

overdiffe-  '^  r    i_ 

jeitt^p*^  over  the  whole  property,  but  not  to  the  full  extent  of  the 
^^^'  power.  So  that  where  a  man  has  a  general  power  of  ap- 
pointment, he  may  appoint  an  estate  for  life  at  one  time, 
and  the  fee  at  another  time  (b).  2120. 
Creation  of  Thcrc  ought  to  bc  uo  trifling  distinctions  between  a 
Intelsat*  power  of  appointment  in  fee  and  an  estate  in  fee,  upon 
ix)wer  of  ap.  merely  technical  grounds.     The  power  must  not  be  ex- 

)X)iiitinent  -^  o  i 

in  fee.  ccedcd,  nor  its  directions  evaded  ;  but  where  there  is  no 
prohibition,  everything  which  is  legal  and  within  the 
limits  of  the  authority  should  be  supported ;  so  that  a 
power  to  appoint  a  fee,  with  no  prohibition  against  giving 
a  less  estate,  ought  to  be  held  to  authorize  any  legal  limi- 
tations within  the  scope  of  the  power  which  could  be 
served  out  of  a  commensurate  estate,  that  is,  an  estate  in 
fee.  Hence,  where  a  person  had  a  power  of  appointing  to 
one  or  more  of  his  children  in  fee,  and  he,  in  exercise  of 
his  power,  whether  referring  to  it  or  not,  devised  the  lands 
to  his  wife  for  life,  to  maintain  and  educate  his  children, 
and  to  provide  portions  for  them,  with  remainder  to  his 
eldest  son  in  fee,  it  was  held  by  Sir  E.  Sugden,  when 
Lord  Chancellor  of  Ireland,  that  the  gift  of  the  life  estate 
to  the  wife  was  void,  as  she  was  not  an  object  of  the 
power,  but  that  the  devise  to  the  son  was  a  good  a}>- 
pointment,  though  in  remainder ;  and  that  the  direction 
for  maintenance  and  education  of  the  children,  and  the 

(fl)  1  Sugd.  Pow.  343  :  4  Cruise      T.  32,  c.  16,  §  38,  41 ;  Walk.  Con  v. 
T.  32,  c.  16,  §  42.  3rd  ed.  by  Prest.  145. 

(J)  1  Sugil.  Pow.  341—2 ;  4  Cruise 
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l^acieB  to  them,  were  pro  tanto  a  good  eKecution  of  the  ^h"*  I'c^' 
power  (a).     2121. 

A  donee  of  a  power  may  suspend  an  appointment  or  Appoint- 

meiit  or  to- 

revocation  upon  a  contingency  (6).     2122.  ^*^n{^  "* 

In  the  case  of  a  power  to  appoint  an  estate  by  deed  or  «**^*^- 
will,  generally,  without  expressing  in  what  manner  it  is  to  executing  a 
be  executed,  the  deed  or  will  is  to  be  executed  like  any  int«nd«i  ^ 

'  •^   an  appoint- 

other  deed  or  will ;  so  that,  if  the  instrument  was  to  be  "*"**• 

a  will,  or  "  a  writing  of  the  nature  of  a  will,"  and  the  sub- 
ject of  the  power  was  personal  estate,  it  might,  before  the 
stat.  1  Vict.  c.  26,  have  been  executed  by  a  mere  writing, 
without  signature  or  attestation;  while,  if  the  property  was 
real  estate,  the  will  must  have  been  executed  with  the 
solemnities  required  by  the  Statute  of  Frauds  (c).  On  the 
other  hand,  two  witnesses,  although  not  sufBcient  to  a  de- 
vise of  an  interest  in  land,  were  sufficient  to  an  exercise  of 
a  power  by  will,  to  be  attested  by  that  number  of  witnesses. 
But  by  ss.  9  and  10  of  the  stat.  1  Vict.  c.  26  (d),  one  uniform 
mode  of  executing  a  will  is  prescribed,  whether  the  will  is 
an  appointment  or  not.     2123. 

A  testamentary  instrument  signed,  but  not  attested  so 
as  to  render  it  valid  as  a  will,  is  not  a  good  execution  of  a 
power  to  appoint  by  writing  signed  or  by  will  (e),   2124. 

A  deed  executing  a  power  should  state  accurately  the  compiiaon 
compliance  with  every  foimality  required  to  be  observed  JJJJJjJJJjg, 
(/).  And  in  geneml  (at  least  so  far  as  the  stat.  22  &  23 
Vict.  c.  35,  8.  12  (gr),  may  not  avoid  the  necessity),  where 
powers  require  the  attestation  of  facts,  the  facts  must 
be  stated  in  the  memorandum  of  attestation  {h).     Thus, 

(a)  Orozitr  v.  Orozirr^  3  Dm.  &  and  par.  2127. 

War.  353.  (0  ^n  re  Daly'x  SeHU-metU,  25 

(h)  1  Sugd.  Pow.  439,  440.     See  Beav.  456. 

also  OaulJieU  v.  Maguire,  2  J.  &  L.  (/)  1  Sug^d.  Pow.  324. 

170.  (^)  See  infra,  par.  2128. 

(<?)   1    Sugd.    Pow.    280—1;    4  (A)  Watk.  Conv.  3rd  ed.  by  Profit. 

Cruise  T.  32,  c.  16.  §  19,  21.  148—9.     See  If^  RieJtett's  Trunta, 

(d)  See  infra,  T.  15,  Ch.  1,  No.  II.,  1  Johns.  &  Hem.  70. 


should  be 
stated. 
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il^i  1*6^'  where  a  power  was  given  of  appointing  by  any  deed 

under  hand  and  seal,  executed  in  the  presence  of  and 

attested  by  witnesses,  a  deed,  though  in  £ELct  signed  as 
well  as  sealed  and  delivered  in  the  presence  of  two 
witnesses,  was  held  to  be  not  a  good  exercise  of  the 
power,  in  consequence  of  the  attestation  clause  not  ex- 
pressing that  the  deed  was  signed  as  well  as  sealed  and 
delivered  (a).  This  oversight  having  frequently  been 
.committed,  the  stat.  54  Geo.  3,  c.  168,  was  passed  to 
remedy  it  by  a  retrospective  operation,  but  without  ex- 
tending to  future  transactions  (6).  The  word  "  witness," 
however,  will  be  a  sufficient  form  of  attestation,  if  all 
the  ceremonies  are  previously  stated  in  the  body  ot  the 
instrument  or  at  the  conclusion  of  it  (c).  Where  wit- 
nesses are  required,  but  nothing  is  said  about  the 
witnesses  attesting  the  execution,  the  power  will  be 
duly  executed  although  the  witnesses  do  not  subscribe 
the  indorsed  attestation,  or  some  of  them  do  and  others 
do  not  (d).     2126. 

II.  Relief  against  the  Defective  ExectUion  or  Nov- 

Execution  of  Powers, 

Relief  In  Relief  asaiust  a  defective  execution  of  a  power  can 

equity  ®     ^  ^ 

alone.  only  \^  had  in  a  Court  of  Equity,  and  only  where  the 
tovour.  person  applying  for  such  relief  is  a  purchaser  under  the 
donee  of  the  power  (the  term  purchaser  including  a 
mortgagee  and  a  lessee),  or  an  intended  husband  or  a 
creditor  of  the  donee  of  the  power,  or  where  the  applicant 
is  a  wife  or  a  legitimate  child  of  such  donee,  even  when 
not  claiming  as  a  purchaser  for  valuable  consideration, 
because  they  are  in  some  degree  considered  as  creditors 
by  nature  (c).     The  like  relief  is  extended  to  a  charity 

(fl)  Waterman  v.  Bmith,  9  Sim.  (<•)  1  Sugd.  Pow.  300. 

621).  {d)  1  Sugd.  Pow.  312—13. 

(ft)  Bnrton,  §  460 ;  1  Sugd.  Pow.  {e)  2  Sugd.  Pow.  91—94,  97—8 ; 

307— S.  1  Story's  Eq.  Jur.  §  95, 169, 170 ;  4 
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(a).    Indeed  an  appointment  to  a  charity,  by  any  writing  ^^^'  J •  gf* 

however  informal,  is  valid,  as  the  Statute  of  Charitable 

Uses  supplies  all  defects  of  assurance  which  the  donor 
was  capable  of  making  (6).  But  this  equity  is  not 
extended  to  a  mere  volunteer,  or  even  ^to  a  husband 
(except  in  the  case  of  an  intended  husband,  who  is 
regarded  as  a  purchaser  for  valuable  consideration),  or 
to  a  natural  child,  or  to  a  grandchild,  or  to  a  father,  or 
mother,  or  brother,  or  sister  (c).  But  cases  of  fraud 
constitute  an  exception  to  this;  as  where  the  person 
interested  in  the  non-execution  of  the  power  has  the 
deed  creating  the  power  in  his  custody,  and  refuses  to 
allow  the  donee  of  the  power  an  opportunity  of  inspect- 
ing it  to  enable  him  to  execute  it  aright  (d),     2126. 

Relief  is  granted  where  there  is  a  defect  in  the  mode  R«iief  in 

o  cam  or 

of  execution:  as,  1.  Where  the  power  ought  to  be^^jf**** 
executed  by  deed,  but  is  executed  by  will.  2.  Where,  "~^*'^^"- 
according  to  the  old  law,  the  power  was  required  to  be 
exercised  by  a  testamentary  instrument  executed  and 
attested  in  a  particular  form,  but  such  instrument  is 
wanting  wholly  in  the  forms  of  signature  and  attestation 
(e).  This  was  no  derogation  from  the  Statute  of  Frauds 
as  regarded  real  estate,  because  an  appointment  under  a 
power  did  not  take  effect  under  that  statute.     But  all  Appoint- 

til  /»  1  mentB  bv 

appointments  by  will,  made  on  or  after  the  1st  of^maaeon 
January,  1838  (/),  must  be  executed  like  other  wills ;  ^  V^^^* 
for  by  the  stat.  1  Vict.  c.  26,  s.  10,  it  is  enacted,  that  "  no  Sh^^ 

Cruise  T.  32,  c.  17,  s.  9,  15—17, 19,  Eq.  Jur.  §  95. 

20;  3f<n'9e Y.Martin, Si  Beav.500;  (d)  2  Sugd.  Pow.  140 ;'l  Story's 

In  re  Dykes*  Estate,  L.  R.  7  Eq.  Eq.  Jur.  §  94,  199 ;  4  Cruise  T.  32, 

337 ;   Kcnnnrd  v.  Kennurd,  L.  R.  8  c.  17,  §  22—3. 

Ch.  Ap.  227.  (e)    2    Sugd.    Pow.    125—6  ;    1 

(a)  2  Sugd.  Pow.  94 ;  1  Story's  Story's  Eq.  Jur.  §  97,  173—4 ;   4 

Eq.  Jur.  §  95.  Cruise  T.  32,  c.  17,  §  7. 

{h)  1  Sugd.  Pow.  254;  Lines  v.  (/)  2  Sugd.  Pow.  125—6:  1  Story's 

Sayer,  3  Mac.  &  G.  606.  Eq.  Jur.  §  174. 

(c)  2  Sugd.  Pow.  94—5 ;  1  Story's 
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^H.""  r  e!'  appointment  made  by  will  in  exercise  of  any  power 
~-  shall  be  valid,  unless  the  same  be  executed  in  manner 
c^TPB-     hereinbefore  required"  (a).    By  the  same  section  it  is 
S^t^Sj  enacted,  as  regards  wills  made  on  or  after  the  1st  of 
ohsenred.     January,  1838,  that  "every  will  executed  in  manner 
hereinbefore  required  shall,  so  far  as  respects  the  execu- 
tion and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  wiil,  notwithstanding  it  shall 
have  been  expressly  required  that  a  will  made  in  exercise 
of  such  power  should  be  executed  with  some  additional 
But  not       or  other  form  of  execution  or  solemnity."     But  in  West 

where  "a  *^ 

^i**'"iB   ^'  ^y  (^)'  ^^  ^^  \iQ\A,  contrary  to  Buckell  v.  Blenkhom 
miuired.      ^^^^  ^jjj^|.^  whcrc  a  powcr  of  appointment  is  to  be  exercised 

by  "  any  deed  or  writing  "  under  the  hand  and  seal  of  the 
donee,  it  cannot  be  exercised  by  a  will  executed  with 
only  the  formalities  required  by  1  Vict.  c.  26,  notwith- 
standing the  10th  section  of  that  Act;  the  power  not 
being  in  terms  a  power  to  appoint  by  will,  but  only  by 
any  deed  or  writing.  2127. 
Appoin^t-  By  the  stat.  22  &  23  Vict.  c.  35,  s.  12  (13  August,  1859), 

writiM  not  "  ^  ^®^^  hereafter  executed  in  the  presence  of  and  attested 
ajy^Swthe  ^Y  ^^^  o*'  morc  wituesscB  in  the  manner  in  which  deeds 
gust,  1859!'  are  ordinarily  executed  and  attested  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  deed  or  by  any 
instrument  in  writing  not  testamentary,  notwithstanding 
it  shall  have  been  expressly  i*equired  that  a  deed  or 
instrument  in  writing  made  in  exercise  of  such  power 
should  be  executed  or  attested  with  some  additional  or 
other  form  of  execution  or  attestation  of  solemnity: 
Provided  always,  thai  this  provision  shall  not  operate  to 
defeat  any   direction   in   the   instrument    creating  the 

(a)  2  Sugd.  Pow.  125—6.  v.  Piekford,  4  Drewry  363 ;  Taylor 

(ft)  1  Kay  385  ;   see  Oollard  v.       v.  Mcadg,  13  W.  R.  394  (L.  C). 
Sampimty  4  D.  M.  &  G.  224  ;  Orange  (c)  5  Hare  131. 


UNDER   A   POWER.  859 

power  that  the  consent  of  any  particular  person  shall  ^"J-  '^^^^ 
be  necessary  to  a  valid  execution,  or  that  any  act  shall  ~  [ 
be  performed  in  order  to  give  validity  to  any  appoint- 
ment, having  no  relation  to  the  mode  of  executing  and 
attesting  the  instrument,  and  nothing  herein  contained 
shall  prevent  the  donee  of  a  power  from  executing  it 
conformably  to  the  power  by  writing  or  otherwise  than 
by  an  instrument  executed  and  attested  as  an  ordinary 
deed,  and  to  any  such  execution  of  a  power  this  provision 
shall  not  extend."     2128. 

Belief  is  granted  even  where  there  is  only  an  inten-  Relief, 

though 

tion  to  execute  the  power,  if  it  is  clearly  manifested  in  there »  «niy 

'-  ^  an  intention 

writing  (a).     2129.  toexectite. 

Equity  cannot  dispense  with  the  regulations  prescribed,  ^JJ^*" 
where  the  power  is  created  by  statute  (at  least  where  they  nS^SueyJa 
constitute  the  apparent  policy  and  object  of  the  statute),  '*^°**- 
or  with  the  consent  of  persons  whose  consent  is  required. 
Nor  will  the  regulations  prescribed  be  dispensed  with, 
where  such  dispensation  would  wholly  or  partially  defeat 
the  object  of  the  donor  of  the  power ;  as  where,  in  the 
case  of  a  lease  under  a  power,  the  best  rent  is  required  to 
be  reserved,  and  it  is  not  reserved.  Nor  will  an  execution 
by  an  absolute  deed,  or  by  a  surrender  of  copyholds,  instead 
of  by  will,  be  supported  ;  as  that  would  be  repugnant  to 
the  power,  since  it  would  not  be  revocable  like  a  will  (6). 
Nor  will  a  defective  execution  be  supported,  where  the 
donee  of  the  power  afterwards  executes  it  in  due  form 
in  favour  of  a  bond;  fide  purchaser  or  mortgagee  without 
notice  of  such  defective  execution ;  it  being  a  maxim^  that 
where  the  equities  are  equal,  the  law  shall  prevail  (c).  2130. 

Putting  aside  cases  of  fraud  and  election,  and  cases  of  Noreuef 
an  intention  to  execute  manifested  in  writing,  equity  will  Jl^"***"** 

(a)2STigd.Pow.ll5,116;  Qarth  (*)  1  Story's  Eq.  Jur.  §  96—7, 

V.  Toum»end,  L,  R.  7  Eq.  220 ;  Ken-  173  ;  2  Sngd.  Pow.  128,  138  :  Watk. 

nard  v.  Kifinard^  lu  R.  8  Ch.  Ap.  Con  v.  3rd  ed.  by  Forest.  140. 

227.  (r)  2  Sugd.  Pow.  103—4. 
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Pr.III.  T.12. 
Ch.  3,  B.  (5. 


Complete 
biit  exces- 
siye  execu- 
tion. 


Effect  of 
engi-afting 
▼Did  ixvaU 
on  an  ap- 
pointment, 
or  illegally 
modifying 
the  intereet 
appointed. 


not  interpose  in  the  case  of  the  non-execution  of  a  mere 
power  ;  for  that  would  be  depriving  the  donee  of  the  right 
of  discretion  in  regard  to  the  exercise  of  the  power.  But 
where  a  power  is  coupled  with  a  trust,  that  is,  where  a 
man  is  invested  with  a  trust  to  be  effectuated  by  the 
execution  of  a  power,  it  is  his  duty  to  exercise  the  power ; 
and  if  he  does  not  execute  it,  equity  will  carry  the  trust 
into  execution,  even  though  the  person  in  whose  favour 
it  is  to  be  executed  is  a  mere  volunteer.  An  instance 
of  this  kind  occurs  where  trustees  are  empowered  to  sell 
an  estate,  and  apply  the  proceeds  upon  certain  trusts  {a). 
2131. 

III.   Excessive  Execution  of  Powers. 

Where  there  is  a  complete  but  excessive  execution,  the 
excess  alone  is  void,  if  it  is  of  such  a  nature  as  to  be 
capable  of  being  exactly  distinguished  and  severed  from 
that  which  would  constitute  acomplete  and  proper  appoint- 
ment :  as  where  a  man,  having  a  power  to  lease  for  twenty- 
one  years,  leases  for  forty  ;  or  where  a  person  having  power 
to  charge  a  particular  sum  charges  a  larger  sum  (6)  ;  or,  in 
most  cases,  where  an  appointment  is  made  to  persons,  some 
of  whom  are  not  objects  of  the  power  (c)  ;  or  where  a  dis- 
tinct unauthorised  limitation,  trust,  or  condition  is  super- 
added {d),     2132. 

Where  a  testator,  after  appointing  personal  property  in 
terms  which,  perse,  would  give  the  appointee  the  absolute 
interest,  proceeds  to  direct,  that,  after  the  death  of  the 
appointee,  the  property  shall  be  held  upon  trust  for  other 
persons,  who  are  incapable  of  taking,  the  first  appointee 


(a)  2  Sugd.  Pow.  157—160  ;  1 
Story's  Eq.  Jur.  §  98,  169,  170  ;  4 
Cruise  T.  32,  c.  17,  §  1,  25. 

(h)  See  2  Sugd.  Pow.  75—8. 

(r)  2  Sugd.  Pow.  62,  66—7. 

(JT)  2  Suprd.  Pow.  73,  76.  84  ;  4 
Cruise  T.  32,  c.  16,  §  49  :    }\'att  v. 


Creyke,  3  Sm.  &  Gif.  362  ;  Coftry. 
Foster^  1  Johns.  &  Hem.  30 ;  In  rr 
Brown**  Triad,  L.  R.  1  Eq.  74 ;  In  re 
Jeaffrexm's  Tnutts,  L.  E.  2  Eq.  276; 
Fcrrier  v.  Jay,  L.  R.  10  Eq.  550  ; 
WehhY,  Sadler.  L.  R.  8  Ch.  Ap.  419. 
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takes  the  absolute  interest,  unaffected  by  the  subsequent  ^^^^- 1'^^* 
trusts  (a).  And  where  there  is  an  absolute  appointment 
by  will  in  favour  of  a  proper  object  of  the  power,  and  that 
appointment  is  followed  by  attempts  to  modify  the  interest 
so  appointed,  in  a  manner  which  the  law  will  not  allow,  or 
to  subject  it  to  a  condition,  or  to  a  trust  in  favour  of  persons 
not  objects  of  the  power,  the  Court  reads  the  will  as  if  the 
passages  in  which  such  attempts  are  made  were  swept  out 
of  it,  for  all  intents  and  purposes,  i.e.,  not  only  so  far  as 
they  attempt  to  regulate  the  quantum  of  interest  to  be 
enjoj^ed  by  the  appointee  in  the  settled  property,  but  also 
so  far  as  they  might  otherwise  be  relied  upon  as  raising  a 
case  of  election  {b).  But  under  a  power  to  appoint  to  his 
children,  a  father  may  appoint  a  share  to  a  daughter  for 
life  for  her  separate  use,  with  remainder  as  she  should  by 
will  appoint  (c).  And  where,  under  a  power  of  appointing  to 
children,  an  appointment  is  made  to  trustees  for  a  daughter, 
her  intended  husband,  and  the  children  of  the  marriage,  it 
will  be  supported  as  an  appointment  to  the  daughter,  and 
a  settlement  of  the  sum  appointed  (d).  And  under  a 
power  of  appointment  over  real  property  among  children 
for  such  estates  and  interests,  and  in  such  manner  as  the 
donee  shall  think  fit,  he  may  say  that  the  property  or  his 
share  shall  be  converted  and  held  as  personalty  (e).  2133. 
Under  a  power  to  charge  an  estate  with  a  certain  sum  Appoiut- 

ment  for 

for  the  portions  of  daughters,  the  donee  may  limit  to  Mpamte 
the  separate  use  of  a  daughter,  with  a  restraint  on  anti-  ^^• 
cipation  (/).     2134. 

Where  a  testator  appoints  several  sums  which  to&:ether  when  ten- 

^  ^  °  tator  ap- 

{a)  Harvey  v.  Stracey,  1  Drewry  Slark  v.  I)akyn«f  L.  R.  15  Eq.  307 ; 

137__40  ;  Bc'  Lord  Sondes'  Will,  1  10  Ch.  Ap.  36. 

Sm.  k  Gif.  416.  Cer)FUzRoyY.  DukeofRichnwnd 

iff)   Woolridye  v.   Woolridge,   1  (No.  2),  27  Beav.  190 ;  Daniel  v. 

Johns.  63 ;  RonJte  v.  llooke^  2  Dr.  Arkvn^lght^  2  Hem.  &  Mil.  95. 

&  Sm.  38  ;  Churchill  v.  Churchill,  («)  Webb  v.  Sadler,  L.  R.  8  Cli. 

L.  B.  6  Eq.  44.  Ap.  419. 

(<?)  Money.  Martin,d'k  Beav. 600;  (/)  DiokUuson ^.Morti^  Hare  178. 
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^H^3  r (f *  ®^^®d  ^t®  amount  of  which  he  has  a  power  of  appoint- 
~TT~ —  ment,  and  one  of  the  appointees  dies  in  the  testator's  life- 

pomui  too  '  ^^ 

Sii^'ap^S-  ^iJ^Gj  the  sum  appointed  to  him  will  go  to  the  other 
^  ^^       appointees,  and  not  as  in  default  of  appointment  (a).  2136. 

IV.  Fraudulent  and  Illusory/  AjjpointmeTits. 
Appoint-  The  donee  of  a  power  should  exercise  it  bon&  fide  simply 

ment  must 

be  made  for  and  entirely  for  the  end  designed  ;  and  it  should  be  a  pure, 
**««»^«^-     straightforward,  honest  dedication  of  the  property,  as  pro- 
perty, to  the  person  to  whom  he  affects  or  attempts  to  give 
it  in  that  character :  otherwise  it  will  generally  be  con- 
sidered as  a  fraud  upon  the  power  (b).     Hence,  where 
a  person  has  a  power  of  appointing  to  all  or  any  of  his 
children,  and  he  exercises  it  in  favour  of  one  child,  merely 
in  order  to  remove  an  objection  to  the  title  of  an  estate. 
Appoint-      ^^^  appointment  is  void  (c).      And  if  a  person,  having  a 
Sr'S'i^X  particular  power  to  be  exercised  for  the  benefit  of  others, 
tiiTV        make  an  appointment  in  payment  of  a  debt  due  to  the 
strangpr.      appointcc  by  the  appointor,  or  upon  the  terms  or  for  the 
purpose  (whether  made  known  to  the  appointee  at  the 
time,  or  not)  of  securing  some  benefit  to  himself  (unless  it 
be  one  necessarily  involved  in  a  due  regard  to  the  objects 
of  the  power),  or  for  the  purpose  of  securing  a  benefit  to 
some  other  persons  who  are  not  objects  of  the  power,  such 
an  appointment  is  fraudulent,  and  will  be  set  aside  in 
equity  (d)  :  as  where  the  donee  of  a  power  appoints  a  fund 
to  one  of  the  objects  of  the  power,  under  an  understanding 
that  the  latter  is  to  lend  the  fimd  to  the  former,  though  on 
good  security  (e) ;  or  that  the  appointee  should  hold  the 

(a)  Ealen  v.  Drake,  L.  R.  1  Ch.  191 — 4  ;  Arnold  v.  Hardmck,  7 

D.  217.  Sim.  343  ;  AskJutm  v.  barker,  12 

(J)  Dukt  of  Portland  Y.  Topham,  Beav.  499  ;  17  Beav.  37  ;  HarrUon 

11  H.  L.  Cas.  32  ;  Topha/in  v.  Duke  v.  Randall,  9  Hare  397  ;  Agatnz  v. 

of  PoHland,  L.  B.  5  Ch.  Ap.  40  ;  Squire,  18  Beav.  431  ;  Heid  v.  Iteid, 

Pry  or  v.  Pryor,  2  D.  J.  &  S.  205.  25  Beav.  469;  In  re  BuUh's  Charity, 

(c)  Weir  V.  Charnley,  1  Ir.  Eq.  L.  R.  10  Eq.  5. 

Bep.  (N.  S.)  295.  (e)  Arnold  v.  Hardwiok,  7  Sim. 

(d)  See  2  Sngd.  Pow.  181,  184,     343. 
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fund  in  trust  for  or  make  over  a  part  to  persons  some  of  ^^"J-  ^.^2, 
whom  are  not  objects  of  the  power  (a).     2136.  

Upon  the  same  principle,  if  a  parent  appoints  an  im-  Apixiint- 
mediate  portion  to  an  in&nt  who  is  not  in  want  of  it,  or  iot^nt. 
appoints  to  a  child,  whether  infant  or  adult,  who  is  seriously 
ill,  with  a  view  to  become  entitled  to  that  which  is  so 
appointed  himself,  as  the  personal  representative  of  such 
appointee  in  the  event  of  his  death,  the  appointment  is 
void  as  a  fraud  upon  the  power  (6).     2137. 

Where  a  person  exercises  a  general  power  of  appoint-  Rights  of 
ment  in  favour  of  a  stranger,  his  creditors  will  in  equity  ag«iiiBt" 

gonenl 

become  entitled  to  the  property  appointed,  if  there  is  a  appointae. 
deficiency  of  assets  (c).    2138. 

Where  a  person  had  a  power  of  appointing  an  estate  or  mawry  ap 
a  sum  of  money  unto  and  among  his  children  or  any  other  p®^*°*""**' 
class  of  persons,  in  such  shares  and  proportions  as  he 
should  think  proper,  there,  prior  to  the  16th  of  July,  1830, 
each  of  the  class  must  in  equity  have  had  such  a  fair  and 
reasonable  share  as  was  not  illusory:  otherwise  an  ap- 
pointment to  them  prior  to  that  date  was  void  in  equity  (d). 
But  by  the  stat.  1  Will.  4,  c.  46,  s.  1,  illusory  appointments 
made  after  the  16th  of  July,  1830,  are  valid  in  equity  as 
well  as  at  law  (e).  The  Act  is  in  these  words:  "  Whereas, 
by  deeds,  wills,  and  other  instruments,  powers  are  fre- 
quently given  to  appoint  real  and  personal  property 
amongst  several  objects,  in  such  manner  that  none  of 
the  objects  can  be  excluded  by  the  donee  of  the  power 
from  a  share  of  such  property :  and  whereas  appointments 
in  exercise  of  such  powers  whereby  an  unsubstantial, 
illusory,  or  nominal  share  of  the  property  affected  thereby 
is  appointed  to  or  left  unappointed  to  devolve  upon  any 

(a)  BirUy  v.  Birley,  25  Beav.  (c)  2  Sugd.  Pow.  102,  1S8— 9  ;  1 

299  ;  Be  MarsdeiCi  Trugt,  4  Drew.  Story's  Bq.  Jur.  §  169  ;  1  Lead.  Cas. 

594.  in  Bq.  8id  ed.  210  ;  2  Id.  121—2. 

(J)  2  Sugd.  Pow.  194  ;  WelUsley         (rf)  4  Cruise  T.  32,  c.  16,  §  68. 
V.  EarlqfMomington^  2  K.  &  J.  143  ;  (jp)  See  Qaimford  v.  Duim^  L.  K. 

Becre  t.  Hoffmiitmrt  28  Bear.  101.  17  Bq.  405. 
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^h!s  I"  o!'  ^^®  ^r  more  of  the  objects  thereof,  are  invalid  in  equity, 
although  the  like  appointments  are  good  and  binding  in 
law :  and  whereas  considerable  iuconvenience  hath  arisen 
from  the  rule  of  equity  relative  to  such  appointments, 
and  it  is  expedient  that  such  appointments  should  be  as 
valid  in  equity  as  at  law :  be  it  therefore  enacted,  that 
no  appointment  which  from  and  after  the  passing  of  this 
Act  shall  be  made  in  exercise  of  any  power  or  authority 
to  appoint  any  property,  real  or  personal,  amongst  several 
objects,  shall  be  invalid,  or  impeached  in  equity,  on  the 
ground  that  an  unsubstantial,  illusory,  or  nominal  share 
only  shall  be  thereby  appointed  to  or  left  unappointed 
to  devolve  upon  any  one  or  more  of  the  objects  of  such 
power ;  but  that  every  such  appointment  shall  be  valid 
and  effectual  in  equity  as  well  as  at  law,  notwithstanding 
that  any  one  or  more  of  the  objects  shall  not  thereunder, 
or  in  default  of  such  appointment,  take  more  than  an 
unsubstantial,  illusory,  or  nominal  share  of  the  property 
subjected  to  such  power  "  (s.  1).     "  Provided  always,  and 
be  it  fuither  enacted,  that  nothing  in  this  Act  contained 
shall  prejudice  or  affect  any  provision  in  any  deed,  will, 
or  other  instrument  creating  any  such  power  as  aforesaid, 
which  shall  declare  the  amount  of  the  share  or  shares 
from  which  no  object  of  the  power  shall  be  excluded" 
(s.  2).     "Provided  also,  and  be  it  further  enacted  and 
declared,  that  nothing  in  this  Act  contained  shall   be 
construed,  deemed,  or  taken,  at  law  or  in  equity  to  give 
any  other  validity,  force,  or  effect,  to  any  appointment, 
than  such  appointment  would  have  had  if  a  substantial 
share  of  the  property  affected  by  the  power  had  been 
thereby  appointed  to  or  left  unappointed  to  devolve  upon 
any  object  of  such  power  "  (s.  3).     2139. 

By  the  stat.  37  &  38  Vict  c.  37,  passed  July  30th,  1874, 
where  a  certain  amount  or  share  (if  any)  is  not  required 
to  be  appointed  to  an  object  of  the  power,  it  is  not  even 
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necessary  to  appoint  any  amount  or  share  at  all  to  such  ^^l'  1;^q* 
object.     The  Act  is  in  these  words  :  "  Whereas  by  deeds, 
wills,  and  other  instruments,  powers  are  frequently  given 
to  appoint  real  and   personal  property  amongst  several 
objects  in  such  manner  that  no  one  of  the  objects  of  the 
power  can  be  excluded,  or  some  one  or  more  of  the  objects 
of  the  power  cannot  be  excluded  by  the  donee  of  the 
power  from  a  share  of  such  property,  but  without  requir- 
ing a  substantial  share  of  such  property  to  be  given  to 
each  object  of  the  power,  or  to  each  object  of  the  power 
who  cannot  be  excluded :  And  whereas  instruments  in- 
tended to  operate  as  executions  of  such  powers  are  fre- 
quently invalid  in  consequence  of  the  donee  of  the  power ' 
appointing  in  favour  of  some  one  or  more  of  the  objects 
of  the  power  to  the  exclusion  of  the  other  or  others,  or 
some  other  or  others  of  such  objects,  and  it  is  expedient 
to  amend  the  law  so  as  to  prevent  such  intended  appoint- 
ments failing :  Be  it  therefore  enacted  as  follows : 

"  1.  That  no  appointment,  which   from  and  after  the  Appoint- 

^        *  *  ^  ^  meiits  to  be 

passing  of  this  Act  shall  be  made  in   exercise  of  any  J^^^. 
power  to  appoint  any  property,  real  or  personal,  amongst  ^re'SwIcte 
several  objects,  shall  be  invalid  at  law  or  in  equity  on  ^^^^  ' 
the  ground  that  any   object   of  such   power  has   been 
altogether  excluded,  but  every  such  appointment  shall 
be  valid  and  effectual  notwithstanding  that  any  one 
or  more  of  the  objects  shall  not  thereby  or  in  default 
of  appointment  take  a  share  or  shares  of  the  property 
subject  to  such  power.     2140. 

"  2.  Provided  always,  and  be  it  enacted,  that  nothing  Proyiao. 
in  this  Act  contained  shall  prejudice  or  affect  any  pro- 
vision in  any  deed,  will,  or  other  instrument  creating  any 
power,  which  shall  declare  the  amount  or  the  share  or 
shares  from  which  no  object  of  the  power  shall  be  excluded, 
or  some  one  or  more  object  or  objects  of  the  power  shall 
not  be  excluded."     2141. 

VOL    II,  K 
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V.    The  Question  whether  an  Instrument  is  intended  to 

operate  as  an  Appointment. 

pt.iii.  T.12,  A  power  may  be  executed  without  being  in  any  manner 
— — — '-  referred  to,  provided,  in  cases  not  within  the  Wills  Act, 
the  intention  to  execute  it  or  to  pass  the  property  suf- 
ficiently appears  (a).  Where,  however,  a  man  has  both 
a  power  and  an  interest,  relating  to  the  same  property, 
or  to  different  properties  or  portions  of  property,  and 
he  devises,  bequeaths,  or  conveys  generally,  without  in 
any  manner  indicating  an  intention  to  exercise  his  power, 
the  act  done  will  only  operate,  if  it  can,  by  virtue  of  his 
ownership  or  interest,  and  not  in  exercise  of  his  power  (6). 
But  where  a  person  has  both  a  power  and  an  interest 
(as  where  he  has  a  general  power  of  appointment,  with 
a  limitation  to  himself  in  fee),  and  he  makes  a  disposition 
which  is  not  adapted  to  pass  his  interest  and  would  be 
absolutely  void  if  it  did  not  enure  as  an  execution  of  the 
power,  it  will  take  effect  as  an  appointment,  if  it  is  of  the 
nature  and  executed  in  the  manner  prescribed  by  the 
power,  however  general  it  may  be  {c).  And  where  a  man 
has  both  a  power  and  an  interest,  and  he  creates  an 
estate  which  would  not  or  might  not  endure  for  the  perio<l 
assigned  to  it  by  the  terms  of  its  creation,  if  it  were  fed 
out  of  his  interest,  it  shall  take  effect  by  force  of  the 
power  {d),    2142. 

Even  prior  to  the  Wills  Act,  where  a  man  had  a  power 
of  appointment  over  certain  property,  but  no  estate  in  it, 
if  he  executed  an  instrument  purporting  to  convey,  devise, 
or  bequeath  that  specific  property,  and  the  forms  requisite 

(a)  1  Sugd.  Pow.  366  ;  4  Cruise  (h)  1  Sugd.  Pow.  412 ;  4  Cruwe 

T.  32,  c.  16,  §  27,  81 ;  Co.  Litt  271  T.  32,  c.  16,  §  70  ;  Burton,  §  610 ; 

b,  n.  (1),  vii.  2.     And  see  In  re  ATw/ v.  A o^ ?,  4  Drew.  624 ;  Wildhore 

David' »    Trusts^    1    Johns.    495  ;  v.  Gregory,  L.  R.  12  Eq.  482. 

Vyvyan  v.  Vyvyan,  30  Beav.  66 ;  (r)  1  Sugd.  Pow.  417  ;  Co.  Litt, 

In  re  Teape'n  TrusU,  L.  R.  16  Eq.  271  b,  n.  (1),  vii.  2. 

442  ;  and  infra,  par.  2144.  (<f)  1  Sugd.  Pow.  418. 
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to  an  execution  of  the  power  were  observed,  the  convey-  ^h!"'!'!^ 
anoe^  devise,  or  bequest  enured  as  an  appointment,  because  ~ 

otherwise  it  would  have  been  necessarily  void,  ab  initio  (a). 
And  where  an  act  can  operate  only  as  an  exercise  of  a 
power  of  revocation,  and  all  the  circumstances  requisite 
to  an  execution  of  the  power  are  observed,  the  act  shall 
be  deemed  an  execution  of  the  power,  although  no  re- 
ference whatever  is  made  to  it,  or  to  an  intent  to  revoke  (b). 
2143. 

In  cases  under  the  old  law,  where  there  is  no  general 
reference  to  powers,  and  no  reference  to  the  particular 
power,  the  property  comprised  in  it  must  be  mentioned 
or  in  some  other  way  there  must  be  an  intention  apparent 
on  the  face  of  the  wiU  to  operate  upon  it  (c).  But  in  the 
case  of  wills  made  on  or  after  the  1st  of  January,  1838,  a 
general  gift  includes  real  and  personal  property  over  which 
the  testator  has  a  general  power  of  testamentary  appoint- 
ment, unless  a  contrary  intention  appears  by  the  will  (d). 
For  by  the  stat.  1  Vict.  c.  26,  s.  27,  it  is  enacted  "  that  a 
general  devise  of  the  real  estate  of  the  testator,  or  of  the 
real  estate  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise  described 
in  a  general  manner,  shall  be  construed  to  include  any  real 
estate,  or  any  real  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will ;  and  in  like  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any 


(a)  1  Sugd.  Pow.  367,  377,  380  ; 
1  Jarm.  Wills,  2nd  ed.  682 — 4;  see 
Skelford  ▼.  Aeland,  23  Beav.  1014; 
Carver  v.  Rurhards,  27  Beav.  488. 

(h)  1  Sugd.  Pow.  367—8. 

(0  1  Sugd.  Pow.  367  ~  9  ;  4 
Cruise  T.  32,  c.  16,  §  34 ;  JBvans  v. 
JStfont,  23  Beay.  1 ;  Y.-C.   Wood's 


remarks  in  HutchingH  v.  Oshornt,  4 
K.  &  J.  266  ;  3  D.  &  J.  142 ;  Reid  y. 
Reid,  26  Beay.  469 ;  Roohe  y.  Rookey 
2  Dr.  &  Sm.  38.  See  Att-Oen,  y. 
WUkinton,  L.  B.  2  Eq.  816. 

{d)  Mtma  y.  Ha/rter,  2  Sm.  &  Gif. 
468  ;  Scriven  y.  Sandoni,  2  Johns,  k 
H.743 ;  .8tMAy.Cbwafi,32Beay.228. 

k2 
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^nH]  I' e!*  l^equest  of  personal  property  described  in  a  general 
manner  (a),  shall  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will."     2144. 

Notwithstanding  the  8th  section  (b)  the  27th  sec- 
tion applies  to  testamentary  appointments  by  married 
women  {c).    2146. 

Where  a  gift  is  prim&  fisu^ie  specific,  evidence  may  be 
received  as  to  the  state  of  the  property  at  the  date  of  the 
will,  or  at  the  time  of  the  testator's  death,  for  the  purpose 
of  identifying  the  subject  matter  of  the  gift,  so  as  to 
ascertain  whether  the  testator  meant  to  refer  to  his  own 
property  or  to  property  over  which  he  had  only  a  power 
of  appointment  (rf).  But  the  Court  will  not  infer  an 
intention  to  execute  a  power  from  the  mere  fact  of  the 
instrument  being  executed  in  the  manner  required  by  the 
power,  nor  from  any  other  slight  circumstances  of  con- 
formity, nor  from  the  fiwjt  that  otherwise  there  would  not 
be  sufficient  to  answer  the  purposes  of  the  will  (e).   2146. 


Who  may 
exerdwa 
power. 

Time  for 
execntiou. 


VI.  Appointments  generally. 

Every  person  who  is  capable  of  disposing  of  property  of 

which  he  is  the  owner,  may  exercise  a  power  (/).   2147. 

In  the  absence  of  any  indication  of  a  contrary  intent,  a 


(a)  See  Satothom  y.  Shedden,  3 
Sm.  &  G.  293  ;  WUday  v.  Bam£tt, 
L.  R.  6  Eq.  193  ;  In  re  Wilkin^ 
son's  Settlem^fit  Thtbsts,  L.  R.  8  Eq. 
487 ;  In  re  Pin^de^s  Settlement, 
L.  R.  12  Ch.  D.  667 ;  Chandler  v. 
Pocock,  L.  R.  16  Ch.  D.  (Ap.)  648. 

(J)  See  infra,  Part  IV.  T.  1,  Ch. 
3,  s.  1. 

(c)  Bernard  v.  MmskuU,  1  Johns, 


276  ;  Thomas  v.  Jones,  1  D.  J.  &  S. 
63 ;  In  re  WUUmon,  L.  R.  4  Ch. 
Ap.  687 ;  Noble  ▼.  Phelps,  L.  R.  2 
Prob.  &  M.  276. 

(JT)  Innes  v.  Sayer,  3  Mac.  &  G. 
606. 

(0  1  Sugd.  Pow.  370—1,  387  ; 
Davies  v.  Th-oms,  3  De  G.  &  Sm. 
347. 

(/)  1  Sugd.  Pow.  181. 
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donee  of  a  power  may  execute  it  at  any  time  during  his  ^^'^J-  ^-^j?' 
life  (a).     2148.  '' 

It  is  the  duty  of  a  trustee  who  executes  a  power,  to  Duty  of  a 
show  that  he  has  complied  with  the  exigences  required  exewinBg » 
by  it  (6).     2149.  '"™* 

As  a  power  limited  by  way  of  use  is  a  mere  right  to  ^^^*^*^ 
appoint  a  use,  the  immediate  appointee  takes  the  first  use,  I^^J^^j^ 
which  the  statute  executes,  and  any  use  engrafted  on  that  where  the 
appointment  is  a  second  use,  which  the  statute  does  not  ▼««t»inhim 
execute,  and  which  is  consequently  a  mere  trust.     It  is 
therefore  necessary  to  appoint  immediately  to  the  person 
intended  to  take,  and  not  to  some  other  person  to  his  use, 
unless  it  is  desired  that  he  should  not  have  the  legal 
estate  (c).    But  in  the  case  of  a  mere  common  law  autho- 
rity, as  in  the  case  of  a  power  given  by  will  without  the 
intervention  of  uses,  an  appointment,  by  virtue  of  such  a 
power,  to  a  person  to  certain  uses,  would  not  of  itself  vest 
the  legal  estate  in  him,  but  the  legal  estate  would  vest 
either  in  the  immediate  appointee  or  in  the  person  to 
whose  use  the  appointment  was  made,  as  would  best 
effectuate  the  intention  of  the  parties  {d).    2160. 

Where  a  deed  of  appointment  is  required  by  a  Court  of  JJ^^jj^j 
Equity,  or,  as  it  woidd  seem,  by  the  instrument  creating  ^^*^t 
the  power,  to  be  executed  within  a  limited  time,  an  irre-  ^™*^*- 
vocable  appointment  must  be  made  within  that  time :  an 
appointment  with  power  of  revocation  is  not  a  proper 
compliance  with  the  requisition  (e).     2161. 

An  appointment  in  pursuance  of  a  power  under  the  How  an  ap- 

^^  *^  *  pointment 

Statute  of  Uses  operates  under  that  statute,  not  as  a  con-  opo»*^ 

veyance  of  the  land,  but  as  a  substitution  of  a  new  use  in 

the  place  of  a  former  one  (/).     Although  estates  arising  Estatee 

(a)  1  Sugd.  Pow.  330—1.  (rf)  See  1  Sugd.  Pow.  238— 9,  242. 

(*)    Sir  J.  RofiiiUy,  M.  R.,  in  (e)  Piper  v.  Piper,  3  My.  &  K. 

Marri9  v.  Wright,  14  Beav.  303.  159. 

(c)  1  Sugd.  Pow.  229,  238—9,  (/)  4  Cruise  T.  32,  c.  16,  §  78  ; 

242 ;  Co.  Litt.  271  b,  n.  (1),  vii.  1.  Co.  Litt.  271  b,  n.  (1),  vii.  1. 


dor  "  of  a 
fiuid 
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^^^^J- J- ^^^  from  the  execution  of  powers  owe  their  commencement 

a"  inted     ^  ^^®  ^^®^  ^^  appointment,  yet  the  appointee  under  the 

!2^f  hSSied  power  does  not  derive  his  title  from  the  appointor,  or  out 

stram<mt     of  the  estate  whereof  the  appointor  is  seised,  but  comes  in 

JlSwor.     *  directly  under  the  conveyance  by  which  the  power  was 

created ;  and  the  uses  created  by  the  appointment  precede 

the  uses  limited  by  the  original  conveyance,  just  as  if  the 

estate  created  by  the  appointment   had  been  actually 

limited  in  such  original  conveyance  (a).    But  the  rule  does 

not  apply  so  as  to  make  the  interest  appointed  vest  by 

relation  from  the  time  of  the  limitation  of  the  power  {b). 

Nor  does  the  rule  apply  so  as  to  render  an  interest  void, 

like  a  remainder,  because  the  particular  estate  determined 

before  the  power  arose  (c),     2162. 

"All the  Where  portions  of  a  fund  are  appointed,  and  then  "  all 

.i«?™.!ip^'     ^^^  ^^^^  '  ^^  "  remainder,"  it  should  be  expressed  whether 

this  is  to  include  shares  of  appointees  which  may  lapse,  or 

only  the  balance  of  the  fund  (d).    2163. 

[If  a  general  testamentary  power  of  appointment  over 
real  or  personal  estate  is  given  to  a  person  with  a  gift 
over  in  case  such  person  should  die  without  any  will,  and 
such  person  by  will  appoints  the  estate  to  a  trustee  for  a 
devisee  or  legatee,  but  the  trust  lapses  by  reason  of  the 
death  of  the  devisee  or  legatee  in  the  lifetime  of  the  ap- 
pointor; then  the  estate  appointed  does  not  go  under 
the  gift  over  contained  in  the  settlement  creating  the 
power,  but  becomes  in  effect  part  of  the  general  estate  of 
the  appointor.  The  power  of  appointment  is  equivalent 
to  property,  and  the  trust  results  in  favour  of  the  ap- 
pointor who  created  it  (e).']     2163a. 

(a)  4  Cruise  T.  32,  c.  16,  §  76  ;  2  (c)  2  Sugd.  Pow.  26. 

Sugd.  Pow.  22  ;  Co.  Litt.  271  b,  n.  Id)  See  In  re  ffarrie^'s  Tru^t,  1 

(1),  vii.  2  ;  2  Watk.  Conv.  3rd  ed.  Johns.  199. 
by  Prest.  151.  (e)  In  re  Van  Ha^an,  Sperling 

(V)  2  Sugd.  Pow.  23  ;  Co.  Litt.  v.  BochfoHy  L.  R,  16  Ch.  D.  (Ap.) 

271  b,  n.  (1),  vii.  2.  18. 
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Where  a  testator  having  a  power  of  appointing  a  ^^/J- J^-^^^* 
share  of  a  fund  appoints  the  share  to  an  object  of  the 
power  upon  the  happening  of  a  particular  event,  the 
appointment  carries  with  it  all  the  intermediate  accretions 
of  that  share,  whether  in  the  shape  of  income  or  other- 
wise (a).     2163b. 

Section  VII. 
Of  Leases  under  Powers. 

As  all  leases  (except  under  the  Leases  and  Sales  of  i^in- T.12, 
Settled  Estates  Act,  [or  the  Settled  Estates  Act,  1877,  or  _![_:^ 
the  Settled  Land  Act,  1882]),  granted  by  tenants  for  life  ^^'^^^ 
out  of  then*  own  interest  determine  by  their  death,  powers  {jJIJS^Vor 
are  often  inserted  in  modern  settlements   enabling  the  ^^^ 
tenants  for  life  to  grant  leases,  io  be  valid  against  the 
persons  in  remainder  and  reversion.     2164. 

But,  lest  the  tenants  for  life  should  exert  these  powers  R*trictioii« 

,  ,  oouatrued 

to  the  prejudice  of  the  persons  in  remainder  or  reversion,  strictly 
they  are  in  general  restrained  by  the  words  of  the  power  JSJ*"*'^*^ 
from  making  leases,  except  on  certain  conditions,  by  which 
they  are  obliged  to  secure  the  same  advantages  to  those 
who  may  succeed  to  the  estate  as  to  themselves.  It  has 
therefore  been  long  settled,  that  the  restrictive  parts  of 
these  powers  shall  be  construed  strictly  against  the  tenant 
for  life,  and  in  favour  of  the  remainderman  and  rever- 
sioner ;  because  the  conditions  on  which  powers  of  this 
kind  are  given  are  inserted  with  a  view  to  their  inter- 
est (6).  The  instruments  by  which  leasing  powere  are 
executed  are  construed  more  strictly  than  other  deeds 
of  appointment.  For  it  being  expressly  required  that 
tenants  for  life  should  execute  their  powers  of  leasing  in 
a  particular  manner,  that  becomes  a  condition  precedent; 
and  if  all  the  circumstances  required  by  the  power  are 
not  strictly  followed,  the   power  is  held  to  be  totally 

(a)  Loiig  V.  Ovenden,  L.  R.  16  Ch.  D.  681.    (&)  4  Cruise  T.  32,  c.  15,  §  1,  ^ 
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^h"'  I'V*  unexecuted.  So  that,  if  a  usual  covenant  is  omitted,  or 
if  an  unusual  or  improper  covenant  Is  inserted  in  a  lease 
under  a  power,  the  lease  is  thereby  void  in  its  creation, 
and  not  the  covenant  only;  and,  prior  to  the  stat.  12  & 
13  Vict.  c.  26,  s.  3,  and  13  Vict.  c.  17,  s.  2  (a),  no  accept- 
ance of  rent  or  other  act  by  the  person  in  remainder  or 
reversion  would  operate  as  a  confirmation  of  it  (i).  2166. 

Powonto         A  power  in  a  bargain  and  sale,  to  lease  to  any  man  in- 

leaae  in  a  . 

bargain  and  definitely  (although  for  a  valuable  consideration),  and  not 
wvanant  to  ^Q  a  Dcrson  from  whom  a  valuable  consideration  moved  at 

stand  wued.  *^ 

the  time  of  the  execution  of  the  deed,  ia  void.  And  so,  a 
power  in  a  covenant  to  stand  seised,  tg  lease  to  any  one 
indefinitely,  and  not  to  a  person  named  in  the  deed  and 
also  within  the  consideration  of  blood  or  marriage,  is 
void(c).  2166. 
b^ex^iSd      ^  power  of  leasing  may  be  exercised  toties  quo  ties  (d). 

toties  oi  eciy 

quotias.  «»10f- 

I.   Usual  ReMrictions. 

The  restrictions  which  are  usually  annexed  to  leasing 
powers  relate  to,  1.  The  instrument  by  which  the  power  is 
to  be  executed.  2.  The  lands  to  be  let.  3.  The  time  when 
the  lease  is  to  commence.  4.  Its  duration.  5.  The  reser- 
vation. 6.  The  clauses  and  covenants  required  to  be 
inserted  in  such  leases  (e).     2168. 

1.  Instrument  by  which  the  Power  is  to  be  executed. 

lustrumeut       A  Icasing  powcros  generally  required  to  be  executed  by 

(luired        deed,  sealed  and  delivered  in  the  presence  of  and  attested 

by  two  or  more  witnesses.     It  is  also  usually  required 

that  the   tenant  should  execute  a  counterpart  of  such 

indenture  (/).     2168. 

(a)  See  infra,  par.  1276—1282.  &  Byth.  by  Sweet,  67(i. 
(*)   4  Cruise  T.  32,  c.   15,  §   3,  (i)  2  Sugd.  Pow.  312. 

61,  65.  (jB)  4  Cruise  T.  32,  c.  16,  §  4. 

(c)  1  Sugd.  Pow.  168—9 ;  3  Jarm.  (/)  4  Cruise  T.  32,  c.  16,  §  6 
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A  power  to  make  leases  for  life  or  yeara  cannot  be  ^h.";1'77 
exercised  by  letter  of  attorney ;  for  delegatus  non  potest  J~^J^ 
delegare  (a).     2160.  ISSnS^. 

2.  Lands  to  be  Let, 

In  many  cases,  powers  of  leasing  are  restrained  to  lands  }f^^. 
which  have  been  usually  demised  to  farmers,  in  order  to  demiaed." 
prevent  the  tenant  for  life  from  leasing  the  mansion  house, 
gardens,  pleasure  grounds,  park,  or  other  parts  of  the  land 
usually  occupied  by  the  proprietors  of  the  estate,  and 
deemed  necessary  to  the  dignity  of  the  family  (6).  Where 
a  power  extends  to  lands  that  have  been  usually  let,  lands 
which  have  been  twice  or  thrice  let  are  within  the  power; 
and  so  are  lands  which  have  been  in  lease  for  a  very  long 
term,  say  ninety-nine  years,  though  it  has  recently  ex- 
pired (c).  With  this  exception,  lands  which  have  been 
only  once  let  do  not  fall  within  the  description  of  lands 
usually  let :  for  usus  fit  ex  iteratis  actibus.  And  lands  not 
demised  for  the  space  of  twenty-one  years  previous  to  the 
making  of  a  lease  under  a  power,  are  not  considered  as 
lands  usually  let  (c2).     2161. 

Where  there  is  a  power  of  leasing  any  part  of  premises  JjJ^^ 
usually  so  leased,  reserving  the  ancient  and  accustomed  g^^tha?. 
rents,  two  tenements  which  had  previously  been  leased 
separately  may  be  leased  together  under  a  single  demise, 
if  the  rents  reserved  are  in  proper  proportion  {e),     2162. 

Lands  comprised  in  a  power  may  be,  and  frequently  are, 
demised  in  the  same  lease  with  lands  not  comprised  in  the 
power.  But  in  such  a  case  there  should  be  several  demises 
with  distinct  reservations  (/).  Joining,  at  an  entire  rent, 
even  though   it   be   a  proportionately  larger  rent,  pre- 

(a)  1  Jarm.  &  Byth.  by  Sweet,  {d)  4  Cruise  T.  32,  c  15,  §  8,  9. 

429 ;  1  Sugd.  Pow.  213.  (r)  Doe  d.  Earl  of  Egreniont  v. 

(i)  4  Cruise  T.  33,  c.  15,  §  7.  Williams,  11  Ad.  &  E.  (N.  S.)  688. 

(c)  See  2  Sugd.  Pow.  317—319  ;  (/)  2  Sugd.  Pow.  417. 

4  Cruise  T.  32,  c.  16,  §  8,  9. 
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ch??,  ^*7?  ™ifl®8  within  a  power  of  leasing  at  the  accustomed  rent, 
with  other  premises  not  within  the  power,  is  fatal  to  the 
lease  (a).     2163. 

3.  Commencement  of  the  Lease. 

Where  a  power  is  to  grant  leases  in  possession,  a  lease 
in  futuro  is  void  at  law  and  in  equity,  even  though  it 
commences  only  a  day  after  the  date  of  the  deed  creating 
it  (6).     2164. 
Leaae  iii  In  ouc  scusc,  as  opposcd  to  a  lease  in  possession,  that  is 

said  to  be  a  lease  in  reversion  which  commences  at  a  future 
day.  But  in  powers,  the  usual  construction  of  the  term 
lease  in  reversion  as  opposed  to  a  lease  in  possession,  is  a 
lease  to  commence  afler  the  end  of  the  present  interest  in 
being  (c).  Even  though  a  power  to  lease  be  general,  with- 
out expressing  that  the  leases  shall  be  in  possession,  leases 
in  possession  only  are  authorised  (cZ).  Under  a  power  to 
make  leases  in  reversion  as  well  as  in  possession,  the  donee 
cannot  make  a  lease  in  possession  and  another  lease  in 
reversion  of  the  same  land  (e).  And  in  the  case  of  a  lease 
of  the  reversion,  there  should  not  be  an  interval  between 
the  former  lease  and  the  lease  of  the  reversion  (/).   2166. 

4.  Duration  of  the  Lease, 

LeaiwB  for  The  usual  practicc  is  to  restrain  tenants  for  life  from 
yeaiB.  making  leases  for  a  longer  term  than  twenty-one  years, 
except  in  those  counties  where  lands  are  usually  let  for 
lives  (gr).  Under  a  power  to  lease  for  a  term  not  exceediug 
twenty-one  years,  a  lease  may  be  made  for  that  period, 
determinable,  at  the  option  of  the  lessee,  at  the  end  of  the 
first  seven  or  fourteen  years  {h),     2166. 

(a)  Doe  d.  Earl  of  Egremmit  v.  T.  32.  c.  15,  §  21. 
Stephens,  6  Ad.  &  E.  (N.  S.)  208.  (c)  2  Sugd.  Pow.  358. 

(*)  2  Sugd.  Pow.  361,  368.  (/)  2  Sugd.  Pow.  359. 

(<0  2  Sugd,  Pow.  343—4;  4  Cniise  (g)  4  Cruise  T.  32,  c.  15,  §  43. 

T.  32,  c.  15,  §  21,  40.  (A)  Edwards  y,  Milhank,  4  Drew. 

(ji)  2  Sugd.  Pow.  345  ;  4  Cruise  606. 
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The  usual  power  of  leasing  for  lives  authorises  a  lease  ^"J- 1']^* 
for  lives  in  esse,  and   for  concurrent  lives  only  (a).     A  j^^^^^f^^ 
power  to  make  leases  for  two  or  more  lives  authorises  a  ^^** 
lease  for  a  less  number  of  lives,  or  for  the  same  number 
of  lives  and  the  life  of  the  survivor  (b),     2167. 

5.  The  Reservation. 

The  word  "  rent,"  in  powers  of  leasing,  may  mean  any  ^^",^°' 
return  or  equivalent  adapted  to  the  nature  of  the  subject 
demised.    So  that,  upon  a  lease  of  mines,  a  due  proportion 
of  the  produce  may  be  reserved  as  a  rent  (c).    2168. 

Where   the  usual   or  ancient  rent  is   to  be  reserved,  How  auciont 

'  rent  IB  re- 

generally  the  usual  way  of  reserving  it  must  be  followed.  '^'^'^' 
Bat  where  merely  the  best  yearly  rent  is  required  to  be 
reserved,  it  may  be  made  payable  quarterly  or  half-yearly. 
The  word  yearly  in  such  powers  denotes,  not  that  the 
payment  is  to  be  made  only  once  a  year,  but  that  it  is  to 
be  made  in  each  successive  year  (d),     2169. 

If  ^  the  best  improved  rents  "  or  "  the  ancient  accus-  uncertainty 

in  the  re8er> 

tomed  rents  "  are  reserved,  the  lease  is  void  on  account  of  ▼»tiou. 
the  uncertainty  as  to  the  amount  of  the  rent  (e).     2170. 

6.  Conditions  and  Covenants. 

By  the  stat.  32  Hen.  8,  c.  34,  grantees  and  assignees  Gnuiteai 
of  reversions,  their  heirs,  successors,  executors,  adminis-  neesof  re- 

'  J  *  *  verHions 

I  trators  and  assigns  may  have  the  same  benefit  of  con-  Su«ftt*of* 

ditions  and  covenants  against  the  lessees,  their  executors,  ^d^ve-^ 
administrators  and  assigns,   as   the  lessors  or  grantors 
themselves  or  their  heirs  and  successors  migfht  have  had.  covenaute 

^  entered  into 

And  the  covenants  entered  into  by  a  lessee  with  a  tenant  J^^^^r 
for  life,  the  donee  of  the  power,  his  heirs  and  assigns,  will  ^J  J^2,!^ 
enure  to  the  remainderman,  who  is  considered  to  be  an 

(/7)  2  Sugd.  Pow.  329,  340.         (d)   2  Sugd.  Pow.  403—406. 
(6)  2  Sugd.  Pow.  339,  341.         (e)   2  Sugd.  Pow.  414,  416. 
(e)  2  Sngd.  Pow.  402. 
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"  Usual 
ooTen&iitis. 


^hVs  It?'  '^'i^sigiiee  within  the  meaning  of  that  statute,  as  being  an 
assignee  of  the  estate  out  of  which  the  lease  was  created 
(a).     2171. 

This  statute  only  applies  to  contracts  under  seal  (6). 
2172. 

Where  a  power  of  leasing  provides  that  the  lease  shall 
contain  all ''  usual  and  reasonable  covenants/'  the  general 
rule  is  to  determine  the  question  ''  what  are  usual  cove- 
nants" by  reference  to  the  lease  in  existence  at  the  date 
of  the  power  (c).     2173. 

Where  a  power  of  leasing  requires  that  the  usual  cove- 
nants shall  be  inserted  in  the  lease,  with  a  condition  of 
re-entry  "  for  non-performance  of  the  covenants  therein  to 
be  contained,"  and  the  lease  contains  a  general  covenant 
to  repair  and  keep  in  repair,  but,  by  the  clause  of  re- 
entry, the  right  to  re-enter  is  not,  in  general  terms,  in 
case  the  lessee  shall  not  repair,  but  in  case  the  lessee 
shall  not  repair  "  within  six  calendar  months  next  after 
notice ;  "  in  such  case  the  lease  is  not  in  compliance  with 
the  power  {d).    2174. 


EquitHble 
retief. 


StatuUny 
relief. 

iu. 


II.  lielie/  against  the  de/ectice  Execution  of  Powers 

of  Leading. 

In  some  cases,  where  the  forms  prescribed  by  the 
power  have  not  been  observed,  equity  will  relieve  in 
favour  of  a  lessee,  if  he  is  in  the  nature  of  a  purchaser  (e). 
2175. 

By  the  stat.  12  &  13  Vict.  c.  26  (/),  s.  2,  "  where,  in  the 
intended  exercise  of  any  such  power  of  leasing  as  afore- 


ia)  2  Sugd.  Pow.  461—2. 
(ft)  Smith  V.  Eggingtoti^  L.  R.  9 
C.  P.  145. 

(c)  Doe  d.  Earl  of  Egremont  v. 
SttpJuTM,  6  Ad.  &  E.  (N.  S.)  208. 

(d)  Doe  d.  Earl  of  Egremont  v. 
Burraugh,  6  Ad.  &  E.  (N.  S.)  229. 


(e)  2  Sugd.  Pow.  138. 

(/)  ^y  8.  1,  "person  "  shall  in- 
clude corporations  aggregate  and 
sole,  unless  there  be  something  in 
the  context  contrary  to  such  con- 
struction. 
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said,  whether  derived  under  an  Act  of  Parliament  or^^JJl?' 
under  any  instrument  lawfully  creating  such  power,  a  ^^ud  owing 
lease  has  been  or  shall  hereafter  be  granted,  which  is,  by  f?om  tormT 

«   ,,  ,  .      .  «  of  the  power 

reason  oi  the  non-observance  or  omission  oi  some  con-  to  be  deemed 

,      ,         oontraotoin 

dition  or  restriction,  or  by  reason  of  any  other  deviation  eqmtyfor 

•^  •'  sach  leases 

from  the  terms  of  such  power,  invalid  as  against  the  JJ^™*^ 
person  entitled,  after  the  determination  of  the   interest  JJ^^e 
of  the  person   granting  such  lease,  to  the  reversion,  or  '^^®^' 
against  other  the  person  who,  subject  to  any  lease  law- 
fully granted  under  such  power,  would  have  been  entitled 
to  the  hereditaments  comprised  in  such  lease,  such  lease, 
in  case  the  same  have  been  made  bon4  fide,  and  the  lessee 
named  therein,  his  heirs,  executors,  administrators,  or 
assigns  (as  the  case   may  require),  have  entered  there- 
under, shall  be  considered  in  equity  as  a  contract  for  a 
grant,  at  the  request  of  a  lessee,  his  heirs,   executors, 
administrators,  or  assigns  (as  the  case  may  require),  of  a 
valid  lease  under  such  power,  to  the  like  purport  and 
effect  as  such  invalid  lease  as  aforesaid,  save  so  far  as  any 
variation  may  be  necessary  in  order  to  comply  with  the 
terms  of  such  power ;  and  all  persons  who  would  have 
been  bound  by  a  lease  lawfully  granted  under  such  power 
shall  be  bound  in  equity  by  such  contract:  Provided 
always,  that  no  lessee  under  any  such  invalid  lease  as  Proriao 

,  where  the 

aforesaid,  his  heirs,  executors,  administrators,  or  assigns,  grantor  or 

'  '  '  '  o      '  reversioner 

shall  be  entitled  by  virtue  of  any  such  equitable  contract  jJjJIfllS!**** 
as  aforesaid  to  obtain  any  variation  of  such  lease,  where 
the  persons  who  would  have  been  bound  by  such  contract 
are   willing  to  confirm  such  lease   without  variation." 
2176. 

By  s.  3,  "  the  acceptance  of  rent  under  any  such  invalid  ^f^J^J^^ 
lease  as  aforesaid  shall,  as  against  the  person  so  accept-  ^i^,^ 
ing  the  same,  be  deemed  a  confirmation  of  such  lease."  *^^"' 

2177. 

By   8.   4,   "  where   a   lease  gi-anted    in   the   intended  ^^'^ 
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^H^a'  I' 7!'  exercise  of  any  such  power  of  leasing  as  aforesaid  is 
i^^dat"  invalid  by  reason  that  at  the  time  of  the  granting  thereof 
SeiSra^  the  person  granting  the  same  could  not  lawfully  grant 
^dS  tbe  such  lease,  but  the  estate  of  such  person  in  the  heredita- 
tiniie  in  the  meuts  compriscd  in  such  lease  shall  have  continued  after 

owiienhip 

until  the      the  time  when  such  or  the  like  lease  migrht  have  been 

time  when  o 

uT^iif^*     granted  by  him  in  the  lawful  exercise  of  such  power,  then 
gMt  such  a  j^j  jj^  every  such  case  such  lease  shall  take  effect  and  be 
as  valid  as  if  the  same  had  been  granted  at  such  last- 
mentioned  time,  and  all  the  provisions  herein  contained 
shall  apply  to  every  such  lease."     2178. 
2*SwJSS^        By  s.  5,  "  when  a  valid  power  of  leasing  is  vested  in 
Mf^SToft  or  may  be  exercised  by  a  person  granting  a  lease,  and 
^^^^'        such  lease  (by  reason  of  the  determination  of  the  estate 
or  interest  of  such  person  or  otherwise)  cannot  have  effect 
and  continuance   according   to    the  terms   thereof,  in- 
dependently  of  such   power,   such   lease   shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be  granted  in  the 
intended  exercise  of  such  power,  although  such  powei 
be  not  referred  to  in  such  lease."     2178. 
Saving  of         By  s.  6,  "  uothiug  in  this  Act  contained  shall  extend 
theiSs^"  or  be  construed  to  prejudice  or  take  away  any  right  of 

under  cove- 

nantofor     actiou  or  othcr  right  or  remedy  to  which,  but  for  the 

tiUeandfor  ^  °  . 

quiet  enjoy,  passini;  of  this  Act,  the  lessee  named  in  any  such  lease  as 

ment,  and      *  ^o  »  j 

ri^ht*S*Ji  aforesaid,  his  heirs,  executors,  administrators,  or  assigns, 
S^h  of  would  or  might  have  been  entitled,  under  or  by  virtue 
oovenaii ,  ^^  ^^^  covcnaut  for  title  or  quiet  enjoyment  contained 
in  such  lease  on  the  part  of  the  person  granting  the 
same,  or  to  prejudice  or  take  away  any  right  of  re-entry 
or  other  right  or  remedy  to  which,  but  for  the  passing  of 
this  Act,  the  person  granting  such  lease,  his  heirs,  execu- 
tors, administrators,  or  assigns,  or  other  the  person  for 
the  time  being  entitled  to  the  reversion  expectant  on  the 
determination  of  such  lease,  would  or  might  have  been 
entitled,  for  or  by  reason  of  any  breach  of  the  covenants. 
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conditions,  or  provisoes  contained  in  such  lease,  and  on  ^^J- 1^^* 
the  part  of  the  lessee,  his  heirs,  executors,  administrators, 
or  assigns,  to  be  observed  and  performed/'     2180. 
By  s.  7,  "  this  Act  shall  not  extend  to  any  lease  by  an  Act  not  to 

extend  to 

ecclesiastical  corporation  or  spiritual  person,  or  to  any  certain 
lease  of  the  possessions  of  any  college,  hospital,  or  chari- 
table foundation,  or  to  any  lease  where,  before  the  passing 
of  this  Act,  the  hereditaments  comprised  in  such  lease 
have  been  surrendered  or  relinquished,  or  recovered  ad- 
versely, by  reason  of  the  invalidity  thereof,  or  there  has 
been  any  judgment  or  decree  in  any  action  or  suit  con- 
cerning the  validity  of  such  lease,"  etc.     2181. 

By  the  stat.  12  &;  13  Vict,  a  110,  the  operation  of  this 
Act  was  suspended  till  the  1st  of  June,  1850.     And  by 
the  stat.  13  Vict.  c.  17,  the  3rd  section  of  the  12  &  13 
Vict.  c.  26  was  repealed.     And  by  s.  2,  "  where,  upon  or  wh««  ther« 
before  the  acceptance  of  rent  under  any  such  invalid  J^JjJ* 
lease,  as  in  the  said  first- recited  Act  mentioned,   any  JS^ri^ 
receipt,  memorandum,  or  note  in  writing,  connrming  such  of  lent  to  be 

lease,  is  signed  by  the  person  accepting  such  rent,  or  confirma- 
tion. 

some  other  person  by  him  thereunto  lawfully  authorised, 
such  acceptance  shall,  as  against  the  person  so  accepting 
such  rent,  be  deemed  a  confirmation  of  such  lease."  2182. 
By  s.  3,  "  where  during  the  continuance  of  the  possession  where 

,  ■     .  ,  reversioner 

taken  under  such  invalid  lease,  as  in  the  said  first-riecited  »  able  and 

willing  to 

Act  mentioned,  the  person  for  the  time  being  entitled  (sub-  JJ^SJto 
ject  to  such  possession  as  aforesaid)  to  the  hereditaments  SJSSStiM" 
comprised  in  such  lease,  or  to  the  possession  or  the  receipt 
of  the  rents  and  profits  thereof,  is  able  to  confirm  such 
lease  without  variation,  the  lessee,  his  heirs,  executors,  or 
administrators  (as  the  case  may  require),  or  any  person 
who  would  have  been  bound  by  the  lease  if  the  oame  had 
been. valid,  shall,  upon  the  request  of  the  person  so  able 
to  confirm  the  same,  be  bound  to  accept  a  confirmation 
accordingly;  and  such  confirmation  may  be  by  memo- 
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^X^t:  randum  or  note  in  writing,  signed  by  the  person  con- 
firming  and  accepting  respectively,  or  by  some  other 
persons  by  them  respectively  thereunto  lawfully  autho- 
rised ;  and,  after  confirmation  and  acceptance  of  confirma- 
tion, such  lease  shall  be  valid,  and  shall  be  deemed  to 
have  had  from  the  granting  thereof  the  same  effect  as 
if  the  same  had  been  originally  valid.''     2183. 


Section  VIII. 

Of  Assurances  under  the  Act  for  the  Abolition  of  Fines 

and  Recoveries  (a), 

I.  Assurances  by  Persons  liable  after  the  %\st  of  December  ^ 
1833,  to  levy  a  Fine  or  suffer  a  Recovery,  . 

pr.iiL  T.12,      By  the  stat.  3  &  4  WilL  4,  c.  74,  s.  3,  persons  liable 

after  the  31st  December,  1833,  to  levy  fines  or  recoveries, 

or  to  procure  the  same  to  be  levied  or  suffered,  shall  effect 
such  of  the  intended  purposes  as  can  be  so  effected,  by  a 
disposition  under  the  Act,  and  such  of  them  as  cannot  be 
so  efiected,  by  a  deed  which  shall  purport  to  be  intended 
to  have,  and  which  shall  accordingly  have,  the  same 
operation  as  a  fine  or  recovery.     2184. 


11.  Disposition  of  Freehold  Lands  by  Tenants  in  Tail, 
Issue  in  Tail,  and  Persons  entitled  to  Base  Fees  in 
general. 

By  the  stat  3  &  4  Will.  4,  c.  74,  s.  15,  "after  the 
31st  day  of  December,  1833,  every  actual  tenant  in  tail, 
whether  in  possession,  remainder,  contingency,  or  other- 
wise, may  dispose  of  for  an  estate  in  fee  simple  absolute, 
or  for  any  less  estate,  the  lands  entailed,  as  against  all 


Enabling 

olatuM, 

giving 

power  of 

disposing 

of  entailed 

land. 


(a)  This  Act  being  80  lengthy,      given  verbatim  in  this  edition,  but 
and  being  in  the  possession  of  every      in  the  way  of  an  abridgment, 
practitioner  in  some  form,  is  not 
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persons  claiming  the  lands  entailed  by  force  of  any  estate  ^h/sJ-'sI' 
tail  which  shall  be  vested  in  or  might  be  claimed  by,  or 
which  but  for  some  previous  Act  would  have  been  vested 
in  or  might  have  been  claimed  by,  the  person  making  the 
disposition^  at  the  time  of  his  making  the  same,  and  also 
as  against  all  persons  whose  estates  are  to  take  effect 
after  the  determination  or  in  defeasance  of  any  such 
estate  tail."    2186. 

But,  1.  By  s.  16,  this  power  of  disposition  as  to  lands  Exception 

*  .in  the  case 

of  which  a  woman  is  tenant  in  tail  within  the  stat.  11  of  a  tenant 

in  tail  ex 


ruuone 


ton 
case 


Hen.  7,  c.  20,  under  a  settlement  prior  to  the  stat.  3  &  4  ^'^ 
Will.  4,  c  74,  cannot  be  exercised  by  her,  except  with 
such  assent  as,  if  this  Act  had  not  been  passed,  would, 
under  the  provisions  of  the  Act  of  Hen.  7,  have  ren- 
dered valid  a  fine  or  common  recovery  levied  or 
suffered  by  her  of  such  lands.  2.  By  s.  18,  the  power  ^JJJ^J 
of  disposition  does  not  extend  to  tenants  of  estates  ^jj^**^ 
tail  who  by  any  Act  are  restrained  from  barring  their  ^Sfbii-ing 
estates   tail,   or  to  tenants   in   tail  after  possibility  of  tail,  and 

.  tenants  in 

issue  extinct     3.  By  s.  20,  a  person  cannot  dispose  of  <*ii^ter 
any  lands  entailed  in  respect  of  any  expectant  interest  JiSct 
which  he  may  have  as  issue  inheritable  to  any  estate  tail  ^S'^f^e 
therein.     2186.  ^**"- 

By  s.  19,  after  the  31st  day  of  December,  1833,  where  Enibung 

daiue 

an  estate  tail  in  any  lands  is  barred  and  converted  into  a  i^""^^ 

''  power  to 

base  fee,  the  person  who  would  otherwise  have  been  actual  J^J^  ^*^ 
tenant  in  tail  of  the  same  lands,  shall  have  full  power  to 
dispose  of  such  lands,  as  against  all  persons  whose  estates 
are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  base  fee,  so  as  to  enlarge  the  base  fee  into  a  fee 
simple  absolute.     2187. 

By  s.  21,  if  a  tenant  in  tail  of  lands  makes  a  disposition  mspoeition 

,  by  a  tenant 

of  the  same  under  this  Act,  by  way  of  mortgage,  or  for  ^^'"* 
any  other  limited   purpose,   such  disposition  is  to  the  p«»t»^- 
extent  of  the  estate  thereby  created,  an  absolute  bar  to 

VOL.  II.  L 
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^H.^.I's!*  *^^  persons  as  against  whom  such  disposition  is  by  this 

Act  authorised  to  be  made.     2188. 
Protector         By  s.  22,  if  at  the  time  when  there  is  a  tenant  in  tail 

where  none  •' 

is  appointed,  ^f  lands  undcF  a  settlement,  there  is  subsisting,  in  the 

General 

rnie-  Same  lands  under  the  same  settlement,  any  estate  for 

years  determinable  on  the  dropping  of  a  life  or  lives, 
or  any  greater  estate  (not  being  an  estate  for  years), 
prior  to  the  estate  tail,  the  owner  of  such  prior  estate, 
or  the  first  of  such  prior  estates,  if  more  than  one,  then 
subsisting  under  the  same  settlement,  or  who  would  have 
been  so  if  no  absolute  disposition  thereof  had  been  made, 
shall  be  the  protector  of  the  settlement  (a),  although  the 
same  may  have  been  charged  or  incumbered  or  absolutely 
disposed  of;  and  an  estate  by  the  curtesy,  in  respect  of 
the  estate  tail,  or  of  any  prior  estate  created  by  the  same 
settlement,  is  to  be  deemed  a  prior  estate  under  the  same 
settlement  within  the  meaning ;  and  an  estate  by  way  of 
resulting  use  or  trust  to  or  for  the  settlor  is  deemed  an 
estate  under  the  same  settlement.    2188. 

^^^"      By  8.  23,  where  two  or  more  persons  are  owners  of  a 

part  ovmen.  pj^^j.  estate,  cach  is  the  sole  protector  to  the  extent  of  his 
undivided  share.     2190. 

Protector  in      By  s.  24,  whcrc  a  married  woman  would,  if  single,  be 

the  case  of   .  "^  '  '  o     ' 

WOTM?*  *^®  protector  of  a  settlement,  she  and  her  husband  together 
are  the  protector  of  such  settlement;  but  if  such  prior 
estate  has  by  such  settlement  been  settled,  or  agreed  or 
directed  to  be  settled,  to  her  separate  use,  she  alone  is 
protector  of  such  settlement    2191. 

Peraona  who     Bv  ss.  27,  31,  uo  womau,  in  respect  of  her  dower,  and 

aronottobo  "^  '  '  *^  ' 

proteotora.  (exccpt  in  the  case  of  a  bare  trustee  under  a  settlement 
made  on  or  before  the  31st  day  of  December,  1833,  who 
would  have  been  the  proper  person  to  make  a  tenant  to 
the  writ  for  suffering  a  common  recovery  to  bar  an  estate 
tail),  no  bare  trustee,  heir,  executor,  administrator,  or 

(a)  Soe  Tn  re  Ihidion's  Contract,  L.  R.  8  Ch.  D.  (Ap.)  628. 
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assign,  is  the  protector.  And  by  s.  28,  where  under  any  ^h";!^^' 
settlement  there  is  more  than  one  estate  prior  to  an  estate 
tail,  and  the  owner  of  any  prior  estate  is  excluded  from 
being  the  protector,  the  person  (if  any)  who,  if  such 
estate  did  not  exist,  would  be  the  protector,  shall  be  such 
protector.     2192. 

By  s.  29,  where  on  or  before  the  31st  day  of  December,  Protector  iu 

J  '  J  ^  the  case  of 

1833,  an  estate  under  a  settlement  has  been  disposed  of,  ^fj^of 
the  person  who  in  respect  of  such  estate  would  have  been  ouvSTiT' 
the  proper  person  to  have  made  the  tenant  to  the  writ  of  OT^reveTriou 
entry  or  other  writ  for  sufierinfir  a  common  recovery  of  the  December 

•^  .  ®  "^  3l8t,  1833. 

lands  entailed  by  such  settlement,  is  the  protector.  And 
by  8.  30,  where  any  person  who,  on  or  before  the  31st  day 
of  December,  1833,  disposed  of  a  remainder  or  reversion 
in  fee  in  any  lands,  or  created  any  estate  out  of  such 
remainder  or  reversion,  would  otherwise  have  been  the 
protector,  and  thereby  be  enabled  to  concur  in  the  barring 
of  such  remainder  or  reversion,  the  person  who  would 
have  been  the  proper  person  to  have  made  the  tenant 
to  the  writ  of  entry  or  other  writ  for  suffering  a  common 
recovery  of  such  land,  is  the  protector.     2193. 

Section  32  gives  power  to  any  settlor  to  appoint  any  Power  to 
person  or  persons  the  protector  and  to  perpetuate  the  protec-  protector. 
torship.  The  number  of  persons  to  compose  the  protector 
is  not  to  exceed  three.  Every  deed  whereby  a  protector  is 
appointed  or  relinquishes  his  office,  is  to  be  void,  unless 
inrolled  in  Chancery  within  six  months.  On  the  death  of 
one  of  two  or  more  protectors,  the  office  of  protector  sur- 
vives to  the  other  or  others  (a).    2194. 

By  s.  33,  if  any  person,  protector  of  a  settlement,  is  where  the 
lunatic,  idiot,  or  of  unsound  mind,  whether  found  such  ofUorortue 
by  inquisition  or  not,  the  Lord  ChanceUor  or  other  the  ^^,, 
person  or  persons  for  the  time  being  intrusted  by  the 
Song's  sign  manual  with  the  care  and  commitment  of  the 

(a)  BtXk  V.  Uimy^  L.  R.  16  £q.  178. 

l2 
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^it  3  Is!*  cuBtody  of  the  persons  and  estates  of  persons  found  lunatic, 
idiot,  and  of  unsound  mind,  is  or  are  the  protector  in  lieu 
of  the  person  who  is  such  lunatic  or  idiot,  or  of  unsound 
mind ;  or  if  any  person,  protector  of  a  settlement,  is  con- 
victed of  treason  or  felony,  or  if  any  person,  not  being  the 
owner  of  a  prior  estate  under  a  settlement,  is  protector  and 
is  an  infant,  or  if  it  is  uncertain  whether  such  last-men- 
tioned person  is  living  or  dead,  then  the  Court  becomes 
the  protector  in  lieu  of  such  person ;  or  if  any  settlor 
declares  that  the  person  who  would  otherwise  be  entitled 
to  be  protector  shall  not  be  such  protector  and  does  not 
appoint  any  person  to  be  protector  in  his  stead,  then  the 
Court  becomes  the  protector;  or  if  in  any  other  case 
where  there  is  subsisting  a  prior  estate  sufficient  to  qualify 
the  owner  thereof  to  be  protector,  there  happens  at  any 
time  to  be  no  protector,  then  the  Court,  while  there  is 
no  such  protector,  and  the  prior  estate  is  subsisting,  is  the 
protector.     2186. 

How  far  Bv  ss.  34  and  35,  where  there  is  a  protector,  his  consent 

protector  8  "^  r  ' 

J^JJJ^     is  to  be  requisite  to  enable  an  actual  tenant  in  tail  to 
create  a  larger  estate  than  a  base  fee,  or  to  enable  a  person 
to  exercise  the  statutory  power  of  disposition  in  the  case 
of  a  base  fee.     2186. 
S?^*SSL*^      By  s.  36,  the  protector  is  to  be  subject  to  no  control  or 
^  discre-   liability  in  the  exercise  of  his  power  of  consenting.    2187. 
conflnua-         Bv  s.  38,  a  Voidable  estate  by  a  tenant  in  tail  in  favour 
SSto'b  a    ^^  *^  purchaser  is  confirmed  by  a  subsequent  disposition  of 
S^tfo^  such  tenant  in  tail  under  the  Act,  but  not  against  a  pur- 
chaser without  notice.     2188. 
EiUai^e-  By  s.  39,  base  fees,  when  united  with  the  immediate 

ment  of  a  *^ 

uSiSn^S  I'cv^rsions,  are  enlarged,  instead  of  being  merged.  2188. 
de?S?!JJSi.  By  s.  40,  a  disposition  by  a  tenant  in  tail  is  to  be 
Mode  of  effected  by  any  description  of  deed  used  to  pass  the  legal 
^at^t  fee,  but  not  by  a  will  or  by  a  contract.  If  the  tenant  in 
^  **^        tail  is  a  married  woman,  the  dii^position  must  be  with  the 
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concurrence  of  her  husband,  and  must  be  acknowledged  ^^;j"J- J;^g^' 
by  her.    2200.  

A  deed  which  is  inoperative  to  convey  by  reason  of 
the  subsequent  disclaimer  of  the  grantees,  will  also  be 
inoperative  as  a  mere  disentailing  deed  (a).     2201. 

By  s.  41,  no  assurance  by  a  tenant  in  tail,  except  a  inroiment 

thereof. 

lease  for  not  more  than  twenty-one  years  at  not  less  than 
five-sixths  of  a  rack  rent,  shall  have  any  operation  under 
the  Act,  unless  inrolled  in  Chancery  within  six  calendar 
months.    2202. 

By  s.  74,  every  deed  required  to  be  inrolled  shall,  when  commence- 
inrolled,  take  effect  in  the  same  manner  as  it  would  have  ^IT^roited' 
done  if  the  inroiment  thereof  had   not   been   required  ^^^' 
except  that  every  such  deed  shall  be  void  against  any 
person  claiming  the  lands  or  money  thereby  disposed  of 
for  valuable  consideration,  under  any  subsequent  deed. 
2203. 

By  s.  42,  the  consent  of  the  protector  must  be  given  by  Protector'B 

ooiuent, 

the  same  assurance,  or  by  a  prior  or  contemporaneous  deed,  how  given. 
And  by  s.  43,  if  by  a  distinct  deed,  it  is  to  be  considered  ^  dS*ct*^ 
an  unqualified  consent,  unless  he  confines  it  to  a  particular  ^tmS 
disposition.    And,  in  that  case,  by  s.  46,  it  must  be  inrolled  JS,^®^^°' 
in  Chancery,  with  or  before  such  assurance.     2204.  dJSd"*^ 

By  s.  44,  the  consent  of  a  protector  cannot  be  revoked.  ^^^^,"®* 
2205.  "^  "^  ' 

By  s.  45,  any  married  woman,  being  protector,  may,  ^^^  **'  ^ 
under  this  Act,  in  the  same  manner  as  if  she  were  a  femrae  pJ^J^^n 
sole,  give  her  consent  to  the  disposition  of  a  tenant  in 
tail.     2206. 

By  s.  47,  Courts  of  Equity  are  excluded  from  giving  any  Exciiwion  of 
eSect  to  dispositions  by  tenants  in  tail  or  consents  of  pro-  ^"JJJ?^ 
tectors  of  settlements  which  in  Courts  of  Law  would  not  be 
efi'ectual.    2207. 

By  ss.  48  and  49,  the  Lord  Chancellor  or  the  Court,  coiwont  of 

(a)  Peacock  v.  Eagtlandy  L.  R.  10  Eq,  17. 
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^hVs'Is!'  w^ile  protector  of  a  settlement,  has  the  same  power  to 
consent,  and  to  make  such  orders  as  shall  be  thought 
necessary,  which  are  evidence  of  such  consent ;  and  if 
any  other  person  is  joint  protector,  the  disposition  is  not 
valid  without  his  consent.     2208. 


the  Lord 
Ch&noellor 
or  Court. 


Previoiw 
clauMM  to 
Apply  to 
c»])yholdH, 
except,  etc. 


Protwtor'K 
coiiHtsiit  by 
ileMl. 


III.  Dispositions  by   Teimnts  in  Tail  and  Owners  of 

Base  Fees  in   Copijholds. 

By  s.  50,  all  the  previous  clauses  in  this  Act,'  so  far  as 
circumstances  and  the  different  tenures  admit,  apply  to 
lands  held  by  copy  of  court  roll,  except  that  a  disposition 
by  a  tenant  in  tail  whose  estate  is  an  estate  at  law,  must 
be  made  by  surrender,  and  except  that  a  disposition  by  a 
tenant  in  tail  whose  estate  is  merely  an  estate  in  equity, 
may  be  made  either  by  surrender  or  by  a  deed,  and  ex- 
cept so  far  as  such  clauses  are  otherwise  altered  or  varied 
by  the  clauses  which  follow.     2209. 

But  by  8.  51  it  is  provided,  that,  if  the  consent  of  the 
protector  to  the  disposition  of  lands  held  by  copy  of  court 
roll  is  given  by  deed,  such  deed,  either  at  or  before  the 
time  of  the  surrender,  shall  be  executed  by  the  protector 
and  produced  to  the  lord  of  the  manor,  or  to  his  steward, 
or  to  the  deputy  steward ;  and,  on  the  production  of  the 
deed,  the  lord,  or  steward,  or  deputy  steward,  must,  by 
writing  under  his  hand  indorsed  on  the  deed,  acknowledge 
that  the  same  was  produced  within  the  time  limited,  and 
must  cause  such  deed,  with  the  indorsement  thereon,  to  be 
entered  on  the  court  rolls  of  the  manor ;  and  after  such 
deed  shall  have  been  so  entered,  the  lord  of  the  manor,  or 
his  steward,  or  the  deputy  steward,  must  indorse  thereon 
a  memorandum  signed  by  him,  testifying  the  entry  of  the 
same  on  the  court  rolls.     2210. 

By  s.  52,  if  the  consent  of  the  protector  to  the  disposition 
d(«S"***^^  of  lands  held  by  copy  of  court  roll  is  not  given  by  deed, 


Protector's 
oonflent 
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the  oonsent  must  be  given  by  the  protector  to  the  person  ^H.^3;r8^' 
taking  the  surrender  by  which  the  disposition  is  effected; 
and  if  the  surrender  is  made  out  of  court,  it  must  be 
expressly  stated  in  the  memorandum  of  such  surrender  that 
such  consent  has  been  given,  and  such  memorandum  must 
be  signed  by  the  protector ;  and  the  lord  of  the  manor  of 
which  the  lands  are  parcel,  or  his  steward,  or  the  deputy 
steward,  must  cause  the  memorandum,  with  such  state- 
ment therein  as  to  the  consent,  to  be  entered  on  the  cotirt 
rolls  of  the  manor ;  but  if  the  surrender  is  made  in  court, 
the  lord  of  the  manor,  or  his  steward,  or  the  deputy 
steward,  must  cause  an  entry  of  such  surrender,  con- 
taining a  statement  that  such  consent  had  been  given, 
to  be  made  on  the  court  rolls.     2211. 

By  s.  53,  a  tenant  in  tail  of  lands  held  by  copy  of  court  EquitaWo 

•^  .  .  estates  tall 

roll,  whose  estate  is  merely  an  estate  in  equity,  may  by  ^^J^^' 
deed  dispose  of  such  lands  in  the  same  manner  as  he  could 
have  done  if  they  had  been  of  freehold  tenure  ;  and  all  the 
previous  clauses  in  this  Act,  so  far  as  circumstances  admit, 
apply  to  the  lands  in  respect  of  which  he  avails  himself  of 
this  power  of  disposition ;  and  the  deed  by  which  it  is 
effected  must  be  entered  on  the  court  rolls  of  the  manor ; 
and  if  there  is  a  protector  to  consent  to  the  disposition,  and 
such  protector  gives  his  consent  by  a  distinct  deed,  the 
consent  is  void  unless  the  deed  of  consent  is  executed  by 
the  protector  either  on  or  at  any  time  before  the  day  on 
which  the  deed  of  disposition  is  executed  by  the  equitable 
tenant  in  tail ;  and  such  deed  of  consent  must  be  entered 
on  the  court  rolls ;  and  it  is  imperative  on  the  lord  of  the 
manor  or  his  steward,  or  the  deputy  steward,  when  required 
so  to  do,  to  enter  such  deed  or  deeds  on  the  court  rolls,  and 
he  must  indorse  on  each  deed  so  entered  a  memorandum 
signed  by  him,  testifying  the  entry  of  the  same  on  the 
court  rolls ;  a  deed  by  which  lands  held  by  copy  of  court 
roll  shall  be  disposed  of  under  this  clause,  by  an  equibable 
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^^3  gg'^'  tenant  in  tail,  is  void  against  any  person  claiming  such 
lands  for  valuable  consideration  under  any  subsequent 
assurance  duly  entered  on  the  court  rolls,  unless  the  deed 
of  disposition  by  the  equitable  tenant  in  tail  be  entered  on 
the  court  rolls  of  such  manor  before  the  subsequent  assur- 
ance is  entered.     2212. 

inroiment.        By  s.  54,  the  surrcudcr  or  the  memorandum,  or  a  copy 

except  on  */  ^  i  r»f 

SSt  n^'    t^©reof>  or  the  deed  of  disposition,  or  the  deed  of  consent 
'*^*  to  the  disposition,  need  not  be  inrolled  otherwise  than  by 

entry  on  the  court  rolls.     2213. 
A  disentailing  deed  of  copyholds  must  be  entered  on 

the  court  rolls  within  six  months  after  the  execution 

thereof:  otherwise  it  will  have  no  operation  under  this 

Act  (a).     2214. 

IV.  Disposition  of  Lands  of  which  Bankrupts  are  Tenants 
in  Tail,  or  in  which  they  have  Base  Fees. 

By  s.  56,  the  commissioner,  in  the  case  of  an  actual 
tenant  in  tail  becoming  bankrupt  after  the  31st  of  Decem- 
ber, 1833,  may  by  deed  dispose  of  the  lands  of  the  bank- 
rupt to  a  purchaser,  and  without  the  protector's  consent, 
for  as  large  an  estate  as  the  actual  tenant  in  tail,  if  not  a 
bankrupt,  could  have  created  without  such  consent.  2216. 

By  s.  67,  the  commissioner,  in  the  case  of  a  tenant  in 
tail  entitled  to  a  base  fee  becoming  bankrupt,  and  of  there 
being  no  protector,  may  by  deed  dispose  of  the  lands  of  the 
tenant  in  tail  to  a  purchaser  for  as  large  an  estate  as  such 
tenant  in  tail  could  have  created,  if  not  a  bankrupt.  2216. 

By  s.  58,  the  commissioner  stands  in  the  place  of  the 
actual  tenant  in  tail  or  tenant  in  tail  entitled  to  a  base  fee, 
so  far  as  regards  the  consent  of  such  protector.     2217. 

By  s.  59,  a  deed  of  disposition  of  freeholds  by  a  com- 
missioner must  be  inrolled  in  Chancery  within  six  months; 
and  a  deed  of  disposition  of  copyholds  by  him  must  be 

(a)  HonyifiHfd  v.  Forgter  (No.  1),  30  Beav.  1 . 


Power  of 

oom- 

mimioner 

todiffpose 

of  entailed 

lands. 


Power  of 
oom- 
miBBioiier 
to  dispose  of 
luid 
wherein 
the  bank- 
rupt has  a 
base  fee. 


Protector's 
consent. 


Inroiment 
of  deed  of 
disposition 
and  consent 
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entered  on  the  court  rolls,  and  the  consent  to  a  disposition  ^™-  ^•^^» 
of  such  copyholds,  if  by  a  distinct  deed,  must  be  executed  " 

on  or  before  the  deed  of  disposition,  and  must  be  entered 
on  the  court  rolls,  and  a  memorandum  by  the  steward  or 
deputy  steward  testifying  the  entry  of  such  deeds  on  the 
court  rolls  must  be  indorsed  thereon.     2218. 

By  s.  60,  where  the  disposition  of  a  commissioner  only  Eniai^)- 

mant  of 

creates  a  base  fee,  in  consequence  of  the  protector  not  ^»^*^ 
giving  his  consent,  then  such  base  fee  will  be  enlarged  as  J^  J^^ 
soon  as  there  ceases  to  be  a  protector,  and,  by  s.  61,  even  "<>p«»*<»*«»"- 
subsequent  to  the  sale  or  conveyance  of  the  lands  under 
the  bankrupt  laws.     2219. 

By  a  62,  a  voidable  estate  created  in  favour  of  a  pur-  confinna. 
chaser  by  an  actual  tenant  in  tail  becoming  a  bankrupt,  or  J^^^^J-  ^ 
by  a  tenant  in  tail  entitled  to  a  base  fee  becoming  a  bank-  SS^t£ 
rupt,  is  confirmed  to  the  full  extent  as  against  all  persons, 
except  those  whose  rights  are  saved  by  the  Act,  by  the 
disposition  of  the  commissioner,  if  there  is  no  protector,  or 
if  the  protector  consents,  or  if  there  ceases  to  be  a  protec- 
tor, or  confirmed  so  far  as  such  actual  tenant  in  tail,  if  not 
a  bankrupt,  could  have  confirmed  the  voidable  estate  with- 
out such  consent,  if  the  protector  does  not  consent ;  but  not 
in  any  of  these  cases,  against  a  purchaser  without  express 
notice  of  the  voidable  estate.     2220. 

All  acts  and  deeds  by  a  bankrupt  tenant  in  tail  of  lands,  Acts  of  a 

bankrupt  in 

which  affect  such  lands,  and  which,  if  he  had  been  seised  regard  to  his 

estate  tail 

of  or  entitled  to  such  lands  in  fee  simple  absolute,  would  J^dijS^ 
have  been  void  against  his  assignees^  and  all  persons  ^h  "Jon 


com- 
miaaioner. 


claiming  under  them,  are  void  against  any  disposition 
which  may  be  made  of  such  lands  under  this  Act  by  the 
commissioner  (s.  63).     2221. 

Subject  to  the  powers  given  to  the  commissioner  and  Power 

reserved  to 

to  the  estate  in  the  assignees,  a  bankrupt  tenant  in  tail  JJl^*S|j5;^„ 
retains  his  powers  of  disposition  (s.  64).     2222.  ^SSo, 

The  disposition  by  the  commissioner  of  the  lands  of  a  DitpomUon 
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^.^8*1'^^  bankrupt  tenant  in  tail  or  a  tenant  in  tail  entitled  to  a 
^^^^  ^^      base  fee,  will,  if  the  bankrupt  be  dead,  have  the  same  ope- 
SJJ^p*'"   ration  as  if  he  were  alive,  in  case  at  the  time  of  the  bank- 
rupt's deoease  there  is  no  protector  of  the  settlement,  or 
in  case  the  bankrupt  was  an  actual  tenant  in  tail,  and 
there  was,  at  the  time  of  the  disposition,  any  issue  in- 
heritable to  the  estate  tail,  or  in  case  the  bankrupt  was  a 
tenant  in  tail  entitled  to  a  base  fee,  and  there  was,  at  the 
time  of  the  disposition,  any  issue  who,  if  the  base  fee  had 
not  been  created,  would  have  been  actual  tenant  in  tail, 
and  either  no  protector,  or  a  protector  who  consented  to 
the  disposition  (s.  65).     2223. 
Diapodtion        By  s.  66,  cvcry  disposition  of  copyholds  by  a  commis- 

of  copyholds 

to  operate  as  sioner  of  bankrupts,  where  the  estate  shall  not  be  equita- 

a  surrender. 

ble,  will  have  the  same  operation  as  a  surrender.  2224. 
Rents,  ooTo-      By  s.  67,  the  mesne  rents  and  profits  of  the  lands  of 

nanlH,  and 

conditions,  a  bankrupt,  of  which  a  commissioner  has  power  to  make 
disposition,  shall  be  received  and  recoverable  by  the 
assignees  ;  and  they  may  enforce  covenants,  conditions, 
and  agreements.     2226. 

V.  Dispositions  in  the  case  of  Money  suljject  to  he  invested  in 

Land  which  is  to  be  entailed. 

By  s.  71,  the  previous  clauses  apply  to  lands  to  be  sold, 
where  the  purchase  money  is  subject  to  be  invested  in  the 
purchase  of  lands  to  be  entailed,  and  to  money  subject  to 
be  invested  in  like  manner.     2226. 

VI.  Dispositions  by  Married  Women. 

dSJSitfon  ^y  ^  *^^»  *  "^^^^^  woman,  not  being  tenant  in  tail, 
S^l^  ^  naay,  with  her  husband's  concurrence,  by  deed  acknow- 
ledged, dispose  of  lands,  and  money  subject  to  be  invested 
in  the  purchase  of  lands,  and  of  any  estate  therein,  and 
may  release  and  extinguish  powers,  as  a  feihme  sole,  except 
in  the  case  of  copyholds,  where  any  of  the  objects  to  be 
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effected  could  have  been  effected  by  her  by  surrender  (a),  ^h/s,*^!  s!* 
2227. 

By  s.  79.  every  deed  to  be  executed  by  a  married  woman  Acknow. 
for  any  of  the  purposes  of  this  Act,  except  such  as  may  be  diapoM^toa. 
executed  by  her  in  the  character  of  protector,  must  upon 
her  executing  the  same,  or  afterwards,  be  produced  and 
acknowledged  by  her  as  her  act  and  deed  before  a  judge  of 
one  of  the  Superior  Courts,  or  a  Master  in  Chancery,  or 
before  [two  perpetual  commissioners,  or  special  com- 
missioners (6),  which  number  is  now  reduced  to  one  by 
Stat.  45  &  46  Vict.  c.  39,  s.  7  (Appendix).]     222a 

By  s.  80,  the  femme  covert  is  required  to  be  separately  ^^*  *?  ^ 
examined  as  to  her  consent  By  s.  81,  provisions  are  made 
as  to  the  appointment  and  lists  of  perpetual  commissionersi. 
By  s.  82,  it  is  provided  that  their  power  is  not  to  be  con- 
fined to  any  particular  place.  By  s.  83,  provision  is  made 
for  the  appointment  of  special  commissioners  in  certain 
cases.  By  s.  84,  a  memorandum  and  certificate  of  acknow- 
ledgment are  required.  By  s.  85,  the  certificate,  with  an 
affidavit  verifying  the  same,  is  required  to  be  filed.  And 
by  ss.  87  and  88,  provisions  are  made  as  to  an  index  and 
copies  of  certificates,  and  by  s.  89,  as  to  the  power  of  the 
Court  of  Common  Pleas  to  make  orders,  etc.  And  by  the 
stat.  17  &  18  Vict.  c.  75,  s.  1,  deeds  acknowledged  shall 
not  be  impeached  by  reason  only  of  the  party  taking  the 
acknowledgment  being  interested.  But  by  s.  3,  the 
Court  of  Common  Pleas  may  make  rules  to  prevent 
interested  persons  from  taking  acknowledgments.  [By 
stat.  45  &  46  Vict.  c.  39,  s.  7  (Appendix),  part  of  section 
84,  and  the  sections  85  to  88  inclusive,  of  stat.  3  &  4 
Will.  4,  c.  74,  and  also  the  stat.  17  &  18  Vict.  c.  75,  are 

(fl)    See  Croftst  v.  MiddlHon^  8  sary,  where  the  concurrence  of  the 

D.  M.  &  Q.  192,  husband  has  been  dispensed  with  by 

(6)  In  Ooodchild  v.  Daugal^  L.  R.  an  order  of  the  Court  of  Common 

3  Ch.  D.  650,  Jeasel,  M.  R.,  held  Pleas, 
that  acknowledgment  is  not  neces- 
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'J;/"'J;^8^»  repealed,  and  other  provisions  similar  to  those  repealed, 
are  enacted,  the  Supreme  Court  of  Judicature  being  sub- 
stituted for  the  Court  of  Common  Pleas.]     2229. 

Sd^!"  ^y  *^®  Stat  3  &  4  Will.  4,  c.  74,  s.  86,  when  the  certifi- 
cate of  the  acknowledgment  of  a  deed  by  a  married 
woman  is  so  filed  of  record,  the  deed  so  acknowledged 
wiU,  so  far  as  regards  the  disposition,  release,  surrender, 
or  extinguishment  thereby  made  by  any  married  woman 
whose  acknowledgment  is  so  certified,  take  effect  from 
the  time  of  its  being  acknowledged,  and  the  subsequent 
filing  of  such  certificate  will  have  relation  to  such  ac- 
knowledgment.    2230. 

Equitable         Bv   s.    90,   a   married    woman   must   be   separately 

inteTMts  in  "  ^  a  .^ 

oopyhoidu.  examined  on  the  surrender  of  her  equitable  estate  in 
copyholds,  as  if  such  estate  were  legal ;  and  every  such 
surrender,  whether  made  before  or  after  the  passing  of 
the  Act,  is  valid.     2231. 

Dispenaa-         By   s.  91,   if  a  husbaud,   in  consequence  of  being  a 

tion  with  ,  ^ 

tiiehii*-       lunatic,  idiot,  or  of  unsound  mind,  or  from  any  other 

band's  oon-  '  '  f  j 

cmrraoe  in  causc,  is  incapable  of  executing  a  deed,  or  of  making  a 
surrender  of  lands  held  by  a  copy  of  court  roll,  or  if  his 
residence  is  not  known,  or  he  is  in  prison,  or  he  is  Uving 
apart  fi:om  his  wife,  the  Court  may  dispense  with  the 
concurrence  of  the  husband,  unless  the  Lord  Chancellor, 
or  other  the  person  or  persons  intrusted  with  the  care 
and  commitment  of  the  custody  of  the  persons  and 
estates  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind,  is  ihe  protector  of  a  settlement,  in  lieu  of  her  hus- 
band.   2232. 

[Stat.  45  &  46  Vict.  c.  75  (Appendix),  renders  ac- 
knowledgment unnecessary  with  respect  to  property  to 
which  it  applies ;  but  in  other  cases,  the  provisions  of 
stat.  3  &  4  Will.  4,  c.  74,  as  altered  by  recent  Acts, 
must  still  be  regarded  in  effectuating  dispositions  by 
married  women.]     2232a. 


cams. 


CONCISE  CONVEYANCES  AND  LEASES.  893 


Section  IX. 

Of  Concise  Conveyances  and  Leases  under  tlie  Stats,  8  4* 
9  Viet.  cc.  119,  124,  and  the  Stat.  25  &  26  Vict.  c.  53. 
[Also  Statutory/  Mortgages,  and  short  Forms  of  Deeds 
under  the  Stat.  44  &  45  Vict  c.  41.] 

In  the  stat  8  &  9  Vict.  c.  119,  intituled  "An  Act  to  Pr.m.T.12 

Ch.  8,  8.  9. 

facilitate  the  Conveyance  of  Real  Property,"  and  com- 


Stat.  8^9 

mencinsf  on  the  Ist  October,  1845,  a  form  of  the  com-  vict.  c.  119, 

^  as  to  ooncue 

mencement  and  the  operative  part  and  conclusion  of  a  JJJJ^^" 
deed  is  given  in  the  first  schedule.  And  in  the  second 
schedule  there  are  two  columns,  the  first  of  which  con- 
sists of  some  very  short  forms  of  words,  expressive  of  the 
substance  of  certain  longer  forms  contained  in  the  second 
oolunm,  which  are  of  the  length  and  character  usually 
employed  in  deeds.  [And  the  Act  made  provisions 
reguLating  the  employment  of  the  forms  contained  in  the 
schedule.  But  that  Act  is  now  repealed  by  stat.  44  &  45 
Vict.  c.  41  (Appendix).]     2233. 

By  the  stat.  8  &  9  Vict.  c.  124,  intituled  "  An  Act  to  stat. ba9 
£a.cilitate  the  Grantmg  of  certam  Leases,   provisions  are  m  to  oondae 
made  for  facilitating  the  granting  of  leases  of  houses, 
similar  to  the  provisions  of  the  stat.  8  &  9  Vict.  c.  119 
for  facilitating  the  conveyance  of  property.     2234. 

Bv  the  stat.  25  &  26  Vict  c.  53  (the  Land  Remstry  stat  25  &  26 
Act),  land  registered  under  that  Act,  may,  as  we  have 
seen  (a),  be  dealt  with  or  affected,  1st,  by  a  statutory 
disposition  in  a  scheduled  form  ;  2ndly,  by  an  indorsement 
on  an  instrument  called  the  land  certificate.     2236. 

[The  stat.  44  &  45  Vict.  c.  41  (Appendix),  contains  in  stat.  44  a  45 

,    ,      ^  /.    1       1         i  Vict  c.  41. 

the  third  schedule  forms  of  deeds  of  statutory  mortgage, 
statutory  transfer,  and  statutory  reconveyance  of  mort- 
gage.    And  by  ss.  26 — 29  of  the  Act,  various  provisions 

(tf)  Supra,  par.  1507—1513. 
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^hVs,  I"  jk'  ^^  made  respecting  the  forras  in  the  third  schedule.  The 
Act  also  contains  in  the  fourth  schedule,  short  forms  of 
the  following  deeds : — I.  Mortgage  ;  II.  Further  Charge  ; 
III.  Conveyance  on  Sale ;  and  IV.  Maniage  Settlement. 
And  it  provides  by  s.  57,  that  deeds  in  the  form,  or  in 
the  like  form,  and  using  the  expressions,  or  expressions 
to  the  like  effect,  as  contained  in  the  fourth  schedule, 
shall  be  sufficient.  Also  by  s.  56,  protection  is  afforded 
to  solicitoi^  and  trustees  adopting  the  Act.]     2236a. 
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CHAPTER  IV. 

OF  THE  DIFFERENT  KINDS  OF  DEEDS  OTHER  THAN 

CONVEYANCES, 

There  are,  as  already  observed,  some  other  deeds  which  ipart  ni. 

•^  '  T.  12,  Ch.  4. 

are  not  properly  termed  conveyances.    Such  are,  1.  Deeds 

of  covenant  or  agreement.  2.  Bonds.  3.  Declarations 
of  trust.  4.  Deeds  of  appointment  of  trustees,  receivers, 
stewards,  guardians,  attorneys,  and  others  standing  in  a 
confidential  relation.     2236. 

The  points  connected  with  deeds  of  covenant  or  agree- 
ment and  deeds  of  appointment  of  trustees,  etc.,  so  far  as 
they  fall  within  the  scope  of  this  work,  will  be  found 
under  other  head&  But  some  observations  may  be  made 
in  this  place  on  bonds  and  declarations  of  trust.     2237. 


Section  I. 
Of  Bonds, 
I.  Bonds  generally. 


A  bond  or  obligation   is  a  deed  poll,   whereby  the  pt.ui.  t.i2, 

XJKLm    ^f    B«    X« 

obligor  binds  or  oblif^es  himself  alone,  or  himself  and  his 

,     .  ,  .  ,  11..  Doanition. 

heirs,  or  himself,  his  heirs,  executors,  and  administrators, 
to  pay  a  sum  of  money  or  to  do  some  other  thing  at  a 
particular  time  (a).     2238. 

Bonds  are  of  two  kinds :  simple  or  single,  that  is,  with-  Bonds  aro 

either  aim- 

out  any  defeasance  or  condition  in  or  annexed  to  them;  pieornngie, 

•^  '  or  double  or 

and  double  or  conditional,  that  is,  accompanied  with  a**"*^^**"*^- 

(a)  See  2  Pras.  Shep.  T.  867,  369,  376 ;  4  Cruise  T.  82,  c.  8,  §  1 ;  2 
BLCom.8iO. 
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OF   BONDS. 


BeqniaitoB 
to  a  bond. 


^H .'^  I"  l'  condition  (a),  that,  if  the  obligor  does  some  act,  [then  the 
obligation  shall  be  void,  but  otherwise  shall  remain  in  fiill 
force.  The  act  may  be  the]  payment  of  rent,  performance 
of  covenants  in  a  certain  deed,  or  repayment  of  a  principal 
sum  of  money  borrowed  of  the  obligee  with  interest  Where 
the  obligation  is  intended  to  secure  the  repayment  of  a 
sum  of  money  mentioned  in  the  condition,  the  penal  sum 
mentioned  in  the  obligation  is  usually  double  the  sum 
mentioned  in  the  condition,  the  payment  of  which  is  so 
secured  (6).    2239. 

There  are  only  three  things  essentially  necessary  to  a 
bond,  namely,  writing,  sealing,  and  delive^J^  For,  as  to 
signing,  that  was  clearly  not  necessary  in  former  times, 
and  the  Statute  of  Frauds  does  not  extend  to  bonds ;  for 
no  estate  or  interest  in  lands  is  immediately  created  by 
them  (c).  And  no  particular  form  of  words  is  required 
to  constitute  a  bond  (d).    2240. 

Executors  and  administrators  will  be  bound  by  an 
obligation,  although  they  be  not  named ;  but  the  heir  of 
the  obligor  will  not  be  bound  by  the  obligation,  unless  he 
is  named  (e).  An  exception  to  this,  however,  is  created 
by  the  27th  section  of  the  stat.  33  Hen.  8,  c.  39,  by  which 
it  is  enacted,  that  the  King  shall  not  be  excluded  £rom 
demanding  his  just  debts  against  any  of  his  subjects,  as 
heir  or  heirs  to  any  person  or  persons  indebted  to  the 
King  or  to  any  other  persons  to  his  use,  albeit  the  word 
heir  be  not  comprised  in  such  recognizance,  obligation,  or 
specialty  (/).    2241. 

If  an  obligation  is  made  to  one  and  his  heirs,  the 
executors  and  administrators,  and  not  the  heir,  shall  take 
advantage  of  it ;  for  the  heirs  do  not  represent  the  obligee 
as  to  such  a  matter  (g),     2242. 


Who  are 
bound. 


Who  may 
take  advan- 
tage of  a 
bond. 


Co)  2  Pre&.  Shep.  T.  367. 
(J)  4  Cruiae  T.  32,  c.  8,  §  1. 
(^)  4  Cruise  T.  32,  c.  8,  §  2. 
Id)  4  Cruise  T.  32,  c.  8,  §  3 ;  2 


Prea.  Shep.  T.  367. 
(d)  2  Pres.  Shep.  T.  369,  376. 
C/)  4  Cruise  T.  32,  c.  8,  §  17. 
(^)  2  Pres.  Shep.  T.  376. 
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Where  there  are  two  or  more  obligors,  a  bond  may  be  ^h.^4J;\^* 
either  joint  only  or  joint  and  several.     If  two  or  more  jou»t  wiu 
bind  themselves  simpliciter,  without  any  words  expres-  JSSt^iy' 
sive  of  severalty  or  individuality,  the  obligation  is  joint 
only,  and  not  several.      But  even  if  the  obligation  is 
several,  the  obligee  may  sue  all  the  obligors  together,  or 
all  of  them  apart,  at  his  pleasure ;  and  yet  it  seems  that 
unless  the  obligation  is  special  for  this  purpose,  he  may 
not  sue  some  of  them,  and  spare  the  rest,  but  he  must 
sue  them  all.     Although  he  may  have  several  judgments 
and  several  executions  against  the  obligors,  yet  he  shall 
have  satisfaction  but  once,  or  from  one  of  them  only ;  for, 
after  he  has  been  satisfied  by  one,  the  rest  shall  be  dis- 
chavged.      But  where  the  obligation  is  joint  and   not 
several,  the  obligee  must  sue  all  the  obligors  together, 
except  in  some  special  cases ;  as  where  one  of  the  obligors 
alone  seals  the  deed,  or  where  all  of  them  seal,  but  one  of 
them  is  an  infant,  a  married  woman,  a  monk,  or  the  like, 
or  where  one  of  them  is  dead  (a).    2243. 

A  single  obligation  is  always  taken  most  in  advantage  coMtruc- 
of  the  obligee  and  against  the  obligor.    But  the  condition  ^"*^tioJ,a 
of  an  obligation  is  always  taken  most  in  advantage  of  the  thei^ 
obligor  and  against  the  obligee,  because  it  is  introduced 
for  the  benefit  of  the  obligor  (b),    2244. 

II.    The  Condition  of  a  Bond. 
If  these  words  are  omitted  in  the  close  of  the  condition  omiMion  of 

oondnding 

"that  then  the  obligation  shall  be  void,"  the  condition  is  ^o«**- 
void(c).    2246. 

The  condition  of  an  obligation  may  be  either  in  the  °JJ.^^ 
same  or  in  another  deed ;  and,  if  in  the  same  deed,  it  J^^  "*" 
may  be  indorsed  on  the  back  of  the  obligation,  subscribed 
under  it,  or  contained  within  it  (d),     2246. 

(tf)  2  Pres.  Shep.  T.  .S76.  (c)  2  Pres.  Shep.  T.  371. 

(J)  2  Pres.  Shep.  T.  375.  (d)  2  Pres.  Shep.  T.  370. 
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Ft.III.  T.12, 
ClI.  4,  t.  1. 

Wliat  may 
be  the  oon- 
dition. 

Condition 
malmn  in 
ae. 


Condition 
a^nst  the 
municipfil 
law,  or  re- 
pupuuit. 


Condition 
inaenaible 
andonoer- 
tain. 


ImpoflBible 
condition. 


The  condition  of  an  obligation  may  be  to  do  any  lawful 
and  possible  thing  (a).     2247. 

When  the  object  sought  to  be  accomplished  by  the 
condition  is  malum  in  se,  that  is,  contrary  to  the  moral 
law,  there,  not  only  the  condition,  but  the  whole  obliga- 
tion also  is  void,  ab  initio  (6).     2248. 

But  when  the  object  is  only  against  some  maxim  of 
law,  or  is  but  malum  prohibitum  only,  or  is  repugnant  to 
the  estate,  the  condition  only  is  void,  and  the  obligation 
remains  single  and  without  a  condition  (c).     2249. 

When  the  condition  of  an  obligation  is  insensible  and 
uncertain,  so  that  the  meaning  cannot  be  known,  or  is 
repugnant  to  the  obligation,  the  condition  only  is  void, 
and  the  obligation  good  (d).     2260. 

When  the  thing  which  is  required  to  be  done  by  the 
condition  is  in  its  natui*e  impossible  to  be  done  at  the 
time  of  the  making  of  the  obligation,  there  the  obligation 
is  good,  and  the  condition  only  is  void.  But  when  it  is 
a  thing  possible  at  the  time  of  making  the  obligation, 
and  afterwards,  by  matter  ex  post  facto,  by  the  act  of 
God,  the  act  of  the  law,  or  the  act  of  the  obligee,  it 
becomes  impossible,  the  obligation  and  the  condition 
both  become  void  (e).  When  the  condition  of  an  obliga- 
tion is  to  do  one  of  two  things  by  a  given  day,  and  at 
the  time  of  making  the  obligation  both  of  them  are 
possible,  but  afterwards  one  of  the  things  becomes  im- 
possible by  the  act  of  God,  or  by  the  sole  act  or  laches  of 
the  obligee  himself,  the  obligor  is  discharged  of  the  whole 
obligation.  But  if  one  of  the  things  becomes  impossible 
afterwards  by  the  act  of  the  obligor  or  a  stranger,  the 
obligor  must  do  the  other  thing.     And  if,  at  the  time  of 


(a)  2  Pres.  Shep.  T.  371. 

lb)  2  Pres.  Shep.  T.  371 ;  2  Bl. 
Com.  340 ;  Co.  Litt.  206  b. 

(c)  2  Pros.  Shep.  T.  372 ;  2  Bl. 
Com.  3i0  J  Co.  Litt.  206  b. 


(d)  2  Pres.  Shep.  T.  373 ;  2  Bl. 
Com.  340. 

(0  2  Pres.  Shep.  T.  372,  382, 
393;  2  BL  Com.  340;  Co.  Litt. 
206  a. 
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the  making  of  the  obligation,  one  of  the  things  is,  and  ^h";1V; 
the  other  of  the  things  is  not,  possible  to  be  done,  he 
must  perform  that  which  is  possible  (a).     2261. 

On  breach  of  the  condition  of  a  bond,  the  penalty  then  conae- 

'  t^  ^  quences  of 

becomes  the  legal  debt.     And  no  relief  was  given  against  JJJJ^tioi!. 
it  by  the  common  law.    But  in  equity,  where  the  bond 
is  for  the  payment  of  money,  the  obligee  can  only  recover 
his  principal,  interest,  and  costs.     And,  by  the  stat.  4 
Anne  a  16,  s.  12,  payment  of  the  principal,  interest,  and 
costs,  is  good  at  law.      And  where  the  bond  is  for  the 
performance  of  any  other  act,  for  the  non-performance 
of  which  compensation  may  be  made  in  damages,  the 
obligee  is   in  equity  only  allowed   those  damages  (6). 
When  the  condition  of  a  bond  is  not  performed,  and  it 
thereby  becomes  absolute,  it  is  a  charge  on  the  personal 
estate,  including  the  chattels  real  of  the  obligor.    And  on 
the  death  of  the  obligor,  it  charges   his  heir,  whether 
named  or  not,  who,  if  there  is  a  deficiency  of  personal 
assets,  is  bound  to  discharge  it,  so  far  as  he  has  assets  by 
descent  (c).     But  the  bond  itself,  without  a  judgment,  is 
not  an  immediate  or  a  direct  charge  upon  the  real  estate 
of  the  obligor ;  and  therefore  any  settlement  or  disposi- 
tion which   he  makes  in  his   lifetime  of  his  freehold 
estates,  whether  voluntary  or  not,  will  be  good  against 
bond  creditors,  except  so  far  as  they  may  be  protected 
by  the  stat.  13  Eliz.  c.  5  (d).     [Now,  however,  in  con- 
sequence of  recent  legislation,  a  bond,  made  afber  the 
31st  of  December,  1881,  though  not  expressed  to  bind 
the  heirs,  operates  in  law  to   bind  the  heirs   and    real 
estate,  as  well    as  the    executors    and    administrators 
and  personal  estate  of  the  obligor  (e).]     2262. 

(a)  2  Pres.  Shep.  T.  3S2,  393.  32,  c.  8,  §  8  ;  and  see  supra,  par. 

(J)  4  Cruise  T.  32,  c.  8,  §  13  ;  2  1814  a. 

Bl.  Com.  341  ;  Story's  Eq.  Jur.  §  (O  4  Cruise  T.  32,  c.  8,  §  8, 10. 

1314.  See  infra,  T.  12,  Ch.  6,  s.  3,  No.  V. 

(«)  2  Bl.  Com.  340 ;  4  Cruise  T.  (c)  See  supra,  par.  1814a. 
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Section  II. 

Of  Declarations  of  Trust 

Pr.iii.  T.12,  It  is  not  necessary  that  uses  or  trusts  should  be  created 
—  '  by  writing,  but  it  is  necessary  that  uses  or  trusts  of  free- 
may  be       hold,  copyhold,  or  leasehold  hereditaments  be  evidenced 

czvAted  and 

evidanced.  \yy  writing.  By  the  statute  of  Frauds  (29  Car.  2,  c.  3), 
s.  7,  it  is  enacted,  "  That  all  declarations  or  creations  of 
trusts  or  confidences  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  void  and  of  none  effect."  But  by  s.  8  it  is  pro- 
vided, **That  where  any  conveyance  shall  be  made  of  any 
lands  or  tenements  by  which  a  trust  or  confidence  shall  or 
may  arise  or  result  by  the  implication  or  construction  of 
law,  or  be  transferred  or  extinguished  by  an  act  or  opera- 
tion of  law,  then  and  in  every  such  case  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  the 
same  would  have  been  if  this  statute  had  not  been  made." 
2263. 

The  beneficial  owner  of  real  estate  purchased  in  the 
name  of  a  trustee,  may  declare  the  trust  thereof,  as  *'  the 
person  who  is  by  law  enabled  to  declare  such  trust," 
within  the  meaning  of  the  7th  section  of  the  Statute  of 
Frauds  (a).     2264. 

Declarations  of  trust  of  money,  even  though  secured  on 
real  estate,  or  of  chattels  personal,  need  not  be  created  nor 
evidenced  by  writing  (6).  If  a  person  declares  himself  to 
be  a  trustee  for  another  of  money  or  personal  property  to 
be  recovered,  whether  in  writing  or  by  acts  or  declarations 
of  a  decisive  and  definite  nature  sufficiently  proved,  the 

(a)  TierneyY.Wood,\9BeAY,^^0.       Eq.  Jur.  497—8  ;  2  Spence's  Eq. 
(&)  4  Cruise  T.  32,  c.  12,  §  2,  3  ;       Jur.  19, 20,  97;  Peckham  v.  Taylor, 
Story's  Eq.  Jur.  §  972  ;  1  Spence'a       31  Beav.  250. 
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transaction  will  be  binding  against  him  and  his  represen-  ^i";!^!' 
tatives  (a) ;  and  if  a  person,  by  writing  or  by  word,  directs 
his  debtor  to  hold  the  money  due  in  trust  for  a  third 
person,  and  such  direction  is  communicated  to  the  debtor 
and  the  donee,  an  effectual  trust  is  created  in  favour  of 
the  donee  (b).     And  if  a  person  signs  and  hands  over 
a  memorandum  of  gift  of  a  bond,  without  handing  over 
the  bond,  that  has  been  held  to  be  a  good  declaration  of 
tiiist  (c).     But  a  mere  promise  to  give,  without  valuable 
consideration,  or  a  defective  conveyance,  gift,  or  assign- 
ment, without  valuable  consideration,   where  the  party 
means  actually  to  vest  the  legal  ownership  in  the  donee, 
or  in  any  other  person  as  trustee  for  him,  will  not  be 
considered  as  a  declaration   of  trust  (d).    In  order  to 
give  validity  to  a  declaration  of  trust  by  a  peraon,  it  is 
necessary  that  he  should  have  absolutely  parted  with 
his  interest  in  the  property,  and  put  it  out  of  his  own 
power,  at  least  in  intention.     So  that  a  delivery  of  a 
box,  not  containing  a  deed  of  gift,  and  of  the  key  of 
which   the  party  delivering   it  retains   possession,  will 
not  amount  to  a  declaration  of  trust  of  the  contents  (e). 
And  it  has  been  held  that  a  memorandum  expressive  of  • 
an  "  intention  to  leave  "  and  a  **  determination  to  appro- 
priate ''  a  fund  to  a  person,  and  a  declaration  during  a 
last  illness  of  a  wish  that  it  should  be  given  to  such 
person,  does  not  amount  to  a  declai*ation  of  trust,  but 
is  a  mere  inoperative  indication  of  a  testamentary  intent 
not  carried  into  effect  (/).     2266. 


(«)  2  Spence's  Bq.  Jur.  897 
IHpple  V.  Corles,  11  Hare  183 
Peckhofu  V.  Ihylar^  31  Beav.  260 


(d)  2  Spence*8  Eq.  Jur.  57,  886  ; 
IHpple  V.  Corle*,  11  Hare  183; 
Richardxy.Delbridge,  L.  R.  18  Eq. 


Grant  v.  Grant,  34  Beav.  623.  11  ;  Moitre  v.  Moorcy  L.  R.  18  Eq. 

(J)  2  Spence's  Eq.  Jur.  531,  898 ;  474. 

Patfrgmy,  Murphy y   11  Hare  88;  (<?)   Warriner  v.  Rogers,  L.  R. 

Vanderherg  v.  PaZw^'r,4  K.&  J.204.  16  Eq.  340. 

ie)  Morgans,  Mallestm,  L.  R.  10  (/)  Be  GUwer,  2  Johns.  &  Hem. 

£q.  476.  186. 
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Pt.III.T.K, 

ch.  4,  p.  a. 


IIow  dtx;la« 
i-atiouH  of 
tnut  are 
ootiBtrued. 


"  The  donor  must  have  evinced,  by  acts  which  admit  of 
no  other  interpretation,  that  he  himself  had  ceased  to  be, 
and  that  some  other. person  had  become,  the  beneficial 
owner  of  the  subject  of  the  gift  or  transfer ;  and  that 
such  legal  right  to  it,  if  any,  as  he  retained,  was  held  by 
him  in  trust  for  the  donee  '*  (a).     2266. 

Where  a  person  holds  property  in  trust,  a  declaration 
of  trust,  if  boDd,  fide,  is  valid,  though  at  a  distance  of  time, 
and  even  after  the  trustee  has  committed  an  act  of  bank- 
ruptcy (6).  And  if  the  signed  document  refers  to  any 
other  document  which  shows  what  was  meant  bj'  the 
parties,  that  will  be  sufficient  (c).  And  if  the  terms  of 
the  trust  do  not  sufficiently  appear  upon  the  face  of  the 
instrument,  evidence  may  be  received  to  show  the  posi- 
tion of  the  party  signing,  and  the  circumstances  by 
which  he  knew  himself  to  be  surrounded,  and  the 
credibility  of  the  instrument  (d),    2267. 

Declarations  of  trust  executed  are  construed  in  the 
same  manner  as  common  law  conveyances  (e).  But,  as  we 
have  seen,  executory  trusts  are  construed  more  liberally  (/). 
2268. 


(a)  HeartUy  v.  NichoUon^  L.  R. 
19  Eq.  233. 
(J))  2  Spence's  Eq.  Jur.  21. 
(cT)  2  Spence's  Eq.  Jur.  22. 


(d)  2  Spence's  Eq.  Jur.  22. 
\eS  4  Cruise  T.  32,  c.  19,  §  66. 
(/)  4  Cruise  T.  32,  c.  19,  §  67. 
See  supra,  par.  701,  702. 
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CHAPTER  V. 

OF  THE  DIFFERENT  KINDS  OF  DEEDS,  WHEN  CONSIDERED 
WITH  REFERENCE  TO  THE  PURPOSE  TO  BE  EFFECTED  BY 
THEM. 

Some  of  the  various  kinds  of  deeds  serve  as  purchase  deeds,  T^u^cnh. 
others  as  mortgage  deeds,  others  as  marriage  settlements, 
others  as  deeds  of  family  arrangement,  others  as  deeds  of 
indemnity,  others  a-s  composition  or  creditors'  deeds,  others 
as  apportionments  of  rents,  others  as  partnership  deeds, 
and  others  are  used  for  certain  other  purposes,  which  will 
appear  from  the  definitions  given  of  them  in  the  preceding 
pages.  The  attention  of  the  reader  will  only  be  directed 
in  this  place  to  purchase  deeds,  so  far  as  the  covenants  in 
them  are  concerned  ;  the  other  points  connected  with  them 
forming  the  subjiects  of  many  other  parts  of  this  work. 
The  law  connected  with  marriage  settlements  will  also  be 
found  in  other  parts  of  this  work,  with  the  exception  of 
a  few  points  which  will  be  mentioned  in  the  second  section 
of  this  chapter.  Mortgageaand  mortgage  deeds  have  been 
already  noticed.  And,  with  the  exception  of  some  obser- 
vations on  deeds  of  compromise  and  family  arrangement 
and  creditors'  deeds,  which  are  made  in  the  third  and 
fourth  sections,  the  reader  is  referred  to  other  pai*ts  of  this 
book,  and  to  other  wprks,  for  the  points  which  ought  to 
be  borne  in  mind  respecting  the  other  kinds  of  deeds, 
when  considered  with  reference  to  the  purpose  to  be 
effected  by  them.     2269. 


904  OV   COVENANTS  IN  PURCHASE  DEEDS. 

Section  I. 

Of  Purchase  Deeds  (a). 
I.    Who  Coveruint/or  the  Title. 
pt.iii.t.12.      All  persons  (except  the  Sovereign)  who  convey  lands 

Oh.  5,  8.  1.    ,  , 

in  their  own  right  and  for  a  valuable  consideration  are 

Penons  oon- 

veying  in     Dound  to  enter  into  the  usual  covenants  for  the  title  (b). 

their  own  ^ 

^^^         2260. 

HuBbaudft.  Where  the  wife's  estate  is  sold  by  her  and  her  husband, 
[under  the  old  law,]  as  she  cannot  bind  herself  by  covenant 
he  enters  into  the  ordinary  covenants  for  title  (c);  [but 
this  is  altered  in  cases  affected  by  stat.  45  &;  46  Vict, 
c.  75  (Appendix).]     2261. 

Tenante  for       Tcnauts  for  life  are  bound  to  covenant  for  title,  where 

life. 

the  estate  is  sold  with  their  assent  under  a  power,  or  where 
a  power  of  sale  has  been  obtained  by  them  to  be  vested  in 
trustees  by  an  Act  of  Parliament.  But  covenants  could 
not  be  required  where  the  sale  is  compulsory  under  Bail- 
way  Acts  and  the  like  (d).  2262. 
Persons  A  pcTsou  whosc  cstatc  is  sold  under  an  order  of  a  Court 

whoee  ee* 

tales  are      of  Equitv,  OT  bv  a  trustce  to  whom  he  has  conveyed  it 

sold  by  the  ^       J>  J  J 

SiSe«[^^  upon  trust  to  sell,  is  bound  to  covenant  for  the  title,  in 
the  same  manner  as  he  must  have  done  if  he  himself 
had  sold  the  estate  (e).    2263. 

ce«tvii«  que       WhcTC  lauds  arc  devised  to  trustees  upon  trust  to  sell, 

tarust  of  the 

Fy<««>»»^  and  the  proceeds  are  absolutely  given  to  two  or  more 
persons,  aU  the  persons  whose  shares  in  the  purchase 
money  are  in  anywise  considerable,  are  bound  to  enter  into 
the  usual  covenants  for  the  title,  to  the  extent  of  their 
respective  shares  (/).     And  the  same  course  is  adopted  in 

(a)  Most  of  the  points  necessary  (c)  Sugd.  Concise  View,  433  ;  9 

to  be  borne  in  mind  in  connection  Jarm.  k  Byth.  by  Sweet,  455. 

with  purchase  deeds  will  be  found  {d)  Sugd.  Concise  View,  433. 

under  other  heads,  to  which  they  (<?)  Sugd.  Concise  View,  432. 

properly  belong.  (/)  4  Cruise  T.  32,  c.  25,  §  82, 

(fr)  4  Cruise  T.  32,  c.  25,  §  82  ;  84  ;  Sugd.  Concise  View,  433. 
Sugd.  Concise  View,  433. 
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practice,  even  where  an  estate  is  sold  by  trustees  under  a  ^h™' J.'i^* 
will,  and  the  money  is  to  be  applied  in  payment  of  debts, 
eta,  and  the  residue  is  given  over,  or  where  an  estate  is 
sold  for  similar  purposes  under  an  order  of  a  C!ourt  of 
Equity,  although  the  purchaser  cannot  insist  on  any 
covenants  for  the  title  in  such  cases.  2264. 
Where  an  estate  is  conveyed  by  persons  who  have  no  Tnuteee  or 

.  aadgneefl. 

beneficial  interest,  such  as  trustees  or  assignees  of  a 
bankrupt,  or  with  their  concuirence,  each  is  only  bound 
to  covenant  that  he  has  done  no  act  to  incumber  the 
estate  (a).     2266. 

A  purchaser  cannot  insist  on  the  baokrupt's  covenanting  Bankrui»ta. 
for  title  (b).    But  the  usual  practice  is  for  the  bankrupt  to 
enter  into  the  ordinary  covenants  for  title  (c).     2266. 


II.   Covenants  for  Title  in  the  case  of  Estates  in  Fee. 
The  covenants  usually  entered  into  by  a  vendor  seised  usuai  cove. 

Hants. 

of  the  inheritance,  are,  1st,  that  he  is  seised  in  fee.  2ndly, 
that  he  has  power  to  convey,  3rdly,  for  quiet  enjoyment 
by  the  purchaser,  his  heirs,  and  assigns.  4thly,  that  the 
land  shall  be  held  free  from  incumbrances.  And  5thly, 
for  further  assiu-ances  (d).    2267. 

A  man  having:  merely  a  power  to  appoint  an  estate  coyenant 

®  "^  ^  ^^  where  the 

cannot  be  said  to  be  seised  in  fee  of  the  estate,  althou&:h  ▼endorha* 

'  o     only  a 

he  has  a  right  to  convey ;  and  therefore  in  such  a  case,  it  JJJJJi^ 
is  usual  to  omit  the  first  covenant,  and  to  insert  a  covenant 
that  the  power  was  well  created,  and  is  not  suspended  or 
extinguished  (e).     2268. 
Where  lands  are  conveyed  to  particular  uses,  instead  of  covenant 

,  where  the 

a  covenant  for  quiet  enjoyment,  the  words  usually  inserted  oonveyanoe 

(a)  4  Cnufle  T.  32,  c.  25,  §  76  ;  (c)   Sugd.  Concise    View,    433. 

Sugd.  Concise  View,  433 — 4 ;  Bur-  (rf)  Sugd.  Concise  View,  459  ;  4 

ton,  §  577.  Cruise  T.  32,  c.  26,  §  46,  46,  49,  57, 

(d)  9  Jarm.  k  Byth.  by  Sweet,  59  ;  and  see  supra,  par.  1808a. 

266  n.  (d).  (O  Sugd.  Concise  View,  459. 
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iBtoparti- 
cnlar  uaes. 

Ck>yeiiaut  as 
to  incuin- 
braooeB. 


Covenant 
for  ftirther 
aasuranoe. 


^"5,'8.*i!'  ^^»  ^^^  ^^®  estates  conveyed  shall  be  and  remain  to  the 
uses  thereby  declared,  without  any  eviction,  etc.  (a).  2269. 

With  respect  to  the  covenant  as  to  incumbrances,  which 
is  always  connected  with  the  covenant  for  quiet  enjoyment, 
the  common  form  is  not,  that  the  estate  is  free  from  in- 
cumbrances, which  would  amount  to  a  cov^ant  that  would 
be  broken  as  soon  as  made  if  there  were  any  incumbrance, 
but  it  is  only  that  the  purchaser  shall  enjoy .  free  from 
incumbrances ;  and  so  long  as  he  does  so  enjoy  the  estate, 
the  covenant  is  not  broken,  although  there  may  be  incum- 
brances (b),     2270. 

A  covenant  to  do  all  reasonable  acts,  means  such  neces- 
sary acts  as  the  law  requires  (c).     2271. 

Where  any  defects  in  the  title,  which  may  be  supplied 
by  the  vendor,  are  discovered  after  the  execution  of  the 
conveyance,  the  vendor  may  be  compelled  in  equity  to  do 
whatever  is  necessary  to  supply  such  defects,  by  a  bill  for  a 
specific  performance  of  the  covenant  for  further  assurance, 
if  the  transaction  is  free  from  all  objection  (d).  Under 
such  a  covenant,  a  purchaser  may  require  the  removal  of 
a  judgment  or  other  incumbrance  (e).  But  it  is  laid  down 
by  Lord  Cowper,  that  a  covenant  for  further  assurance  will 
not  help  the  case,  where  the  original  conveyance  itself  is 
void(/).     2272. 

Where  the  agreement  is  to  convey  an  estate  upon  a  sale 
the  purchaser  would  have  a  right  to  a  conveyance  with 
usual  covenants,  although  nothing  was  expressed  about 
covenants  in  the  agreement(^).  But  where  the  conveyance 
is  a  further  assurance,  the  purchaser  must  be  supposed  to 
have  already  obtained  all  such  covenants  and  evidence  as 
he  was  entitled  to ;  and  therefore  he  cannot  insist  upon 
any  covenants  which  he  ought  to  have  obtained  before 


(a)  4  Grnise  T.  32,  c.  26,  §  56. 
(fr)  Sugd.  C!onciBe  View,  471. 
(c)  Sugd.  Concise  View,  474. 
Id)  4  Cruise  T.  32,  c.  25,  §  93; 


Sugd.  Concise  View,  473. 
(e)  Sugd.  Concise  View,  474. 
(/)  4  Cruise  T.  32,  c.  25,  §  94. 
{ff)  Sugd.  Concise  View,  475. 
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(such,  for  instance,  as  a  covenant  for  production  of  deeds),  ^h/J;2^\^' 
under  the  covenant  for  further  assurance  (a).    And  it  has  "^ 

been  held  that  the  covenant  for  further  assurance  does  not 
entitle  a  purchaser  who  has  neglected  to  obtain  evidence  of 
acts  material  to  his  title  at  the  time  of  his  purchase,  after- 
wards to  call  for  the  production  of  such  evidence,  or  to 
have  the  future  preservation  and  production  of  the  docu- 
ments containing  the  evidence  secured  to  him  (b).  2273. 

If  the  seller's  solicitor  permits  his  client  to  enter  into  Duty  of  a 

*^  ,       aolioitor  aa 

an  unusual  covenant  for  title,  without  explainin£C  to  him  to  unusual 

J  X  o  ooveaants.     • 

not  only  its  effect,  but  also  that  it  is  an  unusual  covenant, 
and  cannot  be  insisted  on,  the  solicitor  will  be  liable  to 
the  client  for  any  consequent  loss  (c).    2274, 

A  purchaser  of  land  sold  for  building  ground,  who  has  Eviction. 
been  evicted,  is  entitled  to  recover  upon  his  covenants,  not 
only  the  value  of  the  land,  but  also  that  of  the  houses 
erected  thereon  (d).    2276. 

III.   Covenants  on  Sale  of  Leaseholds, 
The  usual  covenants  in  assimments  of  leasehold  estates,  utohi  cove- 

«  '  nantti. 

are,  1st.  That  the  lease  is  valid  in  law,  not  forfeited, 
suirendered,  or  determined,  or  become  void  or  voidable. 
2ndly.  That  the  assignor  has  good  right  to  assign.  3rdly. 
That  the  rent  has  been  paid,  and  the  covenants  performed 
up  to  the  time  of  the  assignment.  4thly.  For  quiet  enjoy- 
ment during  the  term,  free  from  incumbrances,  without  any 
restriction.    And  5thly.    For  further  assurance  (e),    2276. 

Where  a  leasehold  estate  is  sold  by  the  lessee,  the  pur-  cojenants 

•'  ^  ofindeni- 

chaser  is  bound,  without  any  express  stipulation,  to  enter  '^^^^- 
into  a  covenant  with  the  vendor  to  indemnify  him  against 
the  rent  and  covenants  of  the  lease ;  because  the  original 

(a)  Sngd.  Ck)iici8e  View,  476 — 6  ;  Jarm.  &  Byth.  by  Sweet,  373. 

1  Jarm.  &  Byth.  by  Sweet,  102.  (^)  Bunny  t.  Hopkintan^  27  Beav. 

(h")  1  Jarm.  &  Byth.  by  Sweet,  565. 

102,  (e)  5  Cruise  T.  32,  c.  26,  §   95; 

(c)  Sugd.  Ck)Qcise  View,  430  ;  9  and  sec  supra,  par.  1803a, 
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Pt, 
Gh 


;ni.T.i2,  joggjQ^  continues  liable,  even  for  breaches  of  covenant 
committed  after  be  has  assigned.  But  where  a  leasehold 
estate  is  sold  by  an  assignee  of  the  lessee  or  of  any  other 
assignee,  the  vendor,  by  the  assignment  itself,  is  dis- 
charged from  liability  for  any  breaches  of  covenant  not 
committed  during  the  period  of  his  ownership,  unless  he 
has  entered  into  a  covenant  with  the  person  for  whom 
he  purchased,  whether  lessee  or  assignee,  to  pay  the  rent 
and  perform  the  covenants ;  and  in  that  case  he  is  entitled 
to  an  indemnity  from  the  purchaser  against  this  covenant, 
from  which  he  is  not  released  by  his  assignment  (a). 
Except  so  far  as  the  stat.  22  &  23  Vict.  c.  35,  &  27,  may 
protect  him,  the  executor  of  a  lessee  assigning  lease- 
holds to  a  legatee,  whether  specific  or  residuary,  is 
entitled  to  an  indemnity  against  the  rent  and  covenants 
of  the  lease,  to  which,  notwithstanding  the  assignment, 
he  continues  liable  to  the  extent  of  the  assets  that  have 
reached  his  hands  (b).  Where  a  leasehold  estate  is  sold 
by  the  assignees  of  a  bankrupt,  inasmuch  as  such  as- 
signees are  not  liable  to  the  covenants  of  the  lease  after 
assignment,  nor  to  any  covenant  of  indemnity  the  bank- 
rupt may  have  entered  into,  they  cannot  require  the 
purchaser  to  enter  into  a  covenant  for  their  indemnity 
or  for  the  indemnity  of  the  bankrupt — a  circumstance 
which  gives  purchasers  of  leaseholds  from  assignees  of 
bankrupts  an  important  advantage  (c),     2277. 

IV.  Against  whose  Acts  a  Vendor  should  covenant. 

Covenants  for  the  title  are  usually  restrained  and 
qualified  according  to  the  nature  of  the  vendor's  title. 
And  although  where  covenants  are  several  and  of  distinct 

{a)  9  Jarm.  &  Byth.  by  Sweet,  Ch.  Ap.  154,  157. 

172  ;  Sugd.  Concise  View,  25  ;  4  {b)  9  Jarm.  &  Byth.  by  Sweet, 

Crnise  T.  33,  c.  25,  §  37,  96 ;  2  Piatt  839.     See  supra,  par.  1815. 

on  Leases,  417  ;  JSiokling  v.  Boyer^  {c)  Sugd.   Concise  View,  25  ;  9 

3  Mac.  &    G.  645  ;    Harding  v.  Jarm.  k  Byth.  by  Sweet,  172,  272, 

Metropolitan  Railway  Co,,  L.  B.  7  273. 
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natures,  restrictive  words  annexed  to  one  of  them  will  ^'?- J?^* 
not  be  applied  to  the  others,  yet  where  all  the  covenants 
have  the  same  object,  and  restrictive  words  are  annexed 
to  the  first  of  them,  those  words  will  be  considered  as 
ex£ending  to  all  the  others  (a).  Where  the  vendor  has 
himself  purchased  the  estate,  and  has  obtained  proper 
covenants  for  the  title,  he  is  only  bound  (giving  up  the 
title  deeds)  to  covenant  against  his  own  acts  {h).  But 
where  the  title  deeds  are  not  delivered  up  to  the  vendee, 
it  is  desirable  that  the  covenants  should  extend  to  the 
acts  of  the  person  from  whom  the  vendor  purchased  the 
estate ;  for  the  covenant  lo  produce  his  purchase  deeds 
cannot  insure  the  production  of  them,  which  may  be 
prevented  by  accidents,  for  which  the  vendor,  in  whose 
custody  the  deeds  are,  ought  to  be  the  sufferer,  rather 
than  the  vendee  (c).     2278. 

In  equity  it  appears  to  be  held  that  a  vendor  not 
claiming  by  purchase,  is  only  bound  to  covenant  against 
his  own  acts  and  those  of  the  owner  who  immediately 
preceded  him  (d).  But,  upon  principle  and  according 
to  the  settled  practice  of  conveyancers,  where  a  vendor 
derives  title  by  descent,  devise,  or  voluntary  deed,  without 
proper  covenants  for  the  title,  he  ought  to  covenant,  not 
only  against  his  own  acts,  but  also  against  the  acts  of  all 
the  intermediate  owners,  up  to  the  last  purchaser  for 
valuable  consideration  or  other  person  who  obtained 
proper  covenants  for  the  title,  so  that  the  purchaser  from 
such  vendor  may  be  protected  by  covenants  extending  to 
the  acts  of  all  the  successive  owners  of  the  property  (e). 
2279. 

[a)  4  Cruirife  T.  32,  c.  25,  §  68  ;  see  Sugd.  Concise  View,  432. 

Sngd.  Concise  View,  465.  (d)  Sugd.  Concise  View,  432  ;  9 

{b)  4  Cruise  T.  32,  c.  25,  §  72,  74  ;  Jarm.  &  Byth.  by  Sweet,  373. 

Sugd.  Concise  View,  432  ;  9  Jarm.  {e)  Feame's  Posth.  Works,  110 ; 

&  Byth.  by  Sweet,  373.  Sugd.  Concise  View,  432  ;  4  Cruise 

{c)  4  Cruise  T.  32,  c.  25,  §  73  ;  T.  32,  c.  25,  §  74—5  ;  9  Jarm.  & 

Feame's  Posth.  Works,  110.    But  Byth.  by  Sweet,  373. 
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Qa™'  J' 1^'  Where  there  is  a  defect  in  the  title,  a  purchaser  has  a 
right  to  covenants  against  all  persons  claiming  a  lawful 
title  to  the  estate^  which,  unless  the  defect  appears  on  the 
face  of  the  conveyance,  should  be  by  a  separate  deed. 
And  where  a  purchaser  consents  to  take  a  defective  title, 
relying  for  security  on  the  vendor's  covenant,  this  should 
be  particularly  mentioned  to  be  the  agreement  of  the 
parties ;  for  otherwise,  as  the  defect  was  known,  it  might 
be  contended  that  the  covenants  for  the  title  should  not 
extend  to  warrant  it  against  such  particular  defect  (a). 
2280. 

V.   To  what  kind  of  Acta  Covenants  will  extend. 

ni«  Sv^      ^^^  ^^^  ^^^^  never  adjudge  a  person  to  covenant  against 
SuSd  to"***  the  wrongful  acts  of  strangers,  unless  his  covenant  is 
ofatSS^rfc  express  to  that  purpose;  for  the  law  itself  defends  every 
one  against  wrong.    And  therefore,  though  a  person  may 
covenant  in  the  most  general  terms  for  the  title  to  lands, 
yet  such  covenant  will  not  be  able  to  extend  to  tortious 
acts.   If  general  covenants  extended  to  tortious  evictions, 
a  way  might  be  opened  for  secret  practices  and  combi- 
nations between  a  purchaser  and  strangers,  that  the  pur- 
chasers might  recover  damages  from  the  covenantors  (b). 
2281. 
Exceptions.       But  whcrc  thc  covenant  is  to  save  the  purchaser  harm- 
less from  all  acts  of  a  particular  person,  there  the  vendor 
is  bound  to  defend  the  purchaser  against  the  entry  of  that 
person,  whether  by  title  or  not  (c).   So  where  the  covenant 
is  against  all  claims  to  a  particular  right,  it  will  extend  to 
tortious  as  well  as  to  legal  claims  (d).     2282. 
covonantB        Notwithstanding  the  engagement  be  expressly  against 

{a)  4  Craise  T.  32,  c.  25,  §  76  ;  {c)  4  Cruise  T.  82,  c.  25,  §  52  ; 

Sagd.  ConciBe  View,  431.  Sugd.  Concise  View,  459. 

{b)  Sugd.    Concise  View,  459 ;  (d)  4  Cruise  T.  82,  c.  25,  §  64  ; 

Burton,  §   578  ;  4   Cruise    T.  82,  Sugd.  Concise  View,  460. 
c.  25,  §  50. 
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lawful  acts,  yet  any  act  of  the  covenantor  himself  which  ^M^^Ii!' 
amounts  to  an  assertion  of  title,  however  groundless,  extend  to 
will  be  a  breach  of  covenant  (a),  although  the  act  done  of  oov^  ^ 
by  him  was  tortious  and   might  be  the   subject  of  an 
action  of  trespass ;  and  if  the  covenant  extends  to  his 
heirs  or  executors,  the  rule  equally  applies  to  them  (^). 
2283. 


Section  II. 

Of  Marriage  Settlements  (c). 

Where  a  covenant  is  entered  into  to  settle  after-acquired  pj-^u-  T.12, 
property  of  the  wife,  .it  should  be  expressed  whether  it  i— — ~ 
is  intended  to  comprise  property  given  to  her  separate  JJJ^Jpro- 
use  (d)  ;  and  whether  it  is  intended  to  be  limited  to  the  J^SlenV**" 
duration  of  the  coverture.     It  would  be  so  limited,  in 
the  absence  of  indication  to  the  contrary.    For,  if  a  settle- 
ment upon  a  first  marriage  were  construed  to  include 
property  coming  to  the  lady  after  the  duration  of  the 
coverture  she  might  soon  become  a  widow,  and  all  her 
fortune  might  go  to  the  only  child  by  a  first  marriage 
to  the  entire  exclusion  of  numerous  children  of  a  subse- 
quent marriage  (e).     2284. 

An  assignment  by  an  intended  wife  of  her  future 
property,  followed  by  a  covenant  by  the  intended 
husband  to  settle  the  after-acquired  property  of  the  wife, 
will  not  extend  to  property  given  to  the  wife  in  terms 
which  are  inconsistent  with  the  trusts  of  the  settle- 
ment (/).     2285. 

A  covenant  to  settle  after-acquired  property  does  not 

(fl)  Burton,  §  578.  Sm.  462  ;^  WUlan^hky  v.  Middleton, 

{p)  Sugd.  Concise  View,  460.  2  Johns. '&  Hem.  344  ;  Cumphell  v. 

(c)  Most  of  the  points  necessary  Bainbridge,  L.  B.  6  £q.  649. 

to  be  borne  in  mind  in  connection  {e)  In   re    CamphelVt  Policiea, 

with  marriage  settlements,  will  be  L.  R.  6  Ch.  D.  686,  690. 

fomid  under  other  heads,  to  which  {J)  In  re  Mainwaring't  Settle- 

they  properly  belong.  wwn^  L.  B.  2  £q.  487. 

{d)  fiee  Brooks  v.  Keith  I  Dr.& 
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^Jl\1'}i'  comprise  a  life  interest  of  the  husband  under  a  subsequent 
will ;  nor  does  a  settlement  of  property  "  then  in  his 
possession  or  to  which  he  might  claim  to  be  possessed  of 
or  interested  in  in  any  manner  howsoever,"  comprise  his 
life  interest  under  a  prior  will  (a).  Where,  in  a  marriage 
settlement,  the  intended  wife  has  assigned  all  the  property 
to  which  she  then  was,  or  to  which  she  or  her  intended 
husband  in  her  right  should  during  the  coverture  become 
entitled,  to  trustees,  upon  the  trusts  thereby  declared,  this 
does  not  amount  to  a  covenant  to  exercise  a  general  power 
of  appointment  in  favour  of  the  objects  and  upon  the 
trusts  of  the  settlement.  And  if  she  appoints  an  annuity 
to  herself,  this  will  not  be  affected  by  the  settlement, 
unless  it  was  intended  by  the  settlement  that  any  after- 
acquired  property  should  be  converted  or  taken  otherwise 
than  in  the  state  in  which  it  should  be  so  acquired.  But 
if  she  appoints  a  gross  sum  to  herself  for  her  separate 
use,  it  will  be  bound  by  the  trusts  of  the  settlement, 
even  though  the  appointment  contained  a  power  of  revo- 
cation (6).  Where  husband  and  wife  jointly  or  jointly 
and  severally  covenant  to  settle  all  property  which  the 
wife,  or  the  husband  in  her  right,  might  thereafter  become 
entitled  to,  such  a  covenant  (in  the  absence  of  any  expres- 
sions to  the  contrary)  does  not  apply  to  any  property 
acquired  after  the  determination  of  the  coverture  (c). 
2286. 

A  covenant  in  a  marriage  settlement,  to  settle  property 
to  which  the  wife  was  ''then  entitled  for  any  interest 
whatever,"  applies  to  property  to  which  she  was  entitled 
on  the  death  of  another,  or  in  contingency  (d).    2287. 

(a)  St.  Aubyn  v.  JBwnphreySf  22  Eq.  661  ;  In  re  Edwards,  L.  B.  9 

Beav.  176 ;  WhUev.  Briggs,  decided  Ch.  Ap.  97. 

by  Lord  Cottenham^  C,  and  reported  (d)  In  re  Mackenzie's  Settlement, 

22  Beav.  176,  note.  L.  B.  2  Ch.  Ap.  346  ;    Agar  v. 

(d)  MvoHY.Ikoart,  11  Hare  276.  George,  L.  B.  2  Ch.  D.  706;  In  re 

(0)  DwHnson  ▼.  DiUwgn,  L.  B.  8  Jackson's   Will,  L.  R.  13  Ch.  D. 

Eq.  546  ;  Carter  v.  Carter,  L.  R.  8  189. 
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A  covenant  to  settle  aU  the  real  and  personal  estate  ot^^^l'^f/ 
or  to  which  the  intended  wife  should  at  any  time  during  " 
the  coverture  become  seised,  possessed,  or  entitled,  does 
not  comprise  a  vested  estate  in  the  moiety  of  a  leasehold 
which  she  had  at  the  time  of  the  marriage;  though  it  does 
comprise  the  other  moiety  which  she  did  not  acquire  till 
after  the  marriage :  nor  does  it  comprise  a  vested  interest 
in  certain  property,  though  at  the  time  of  the  marriage 
it  was  not  ascei*tained  whether  it  would  turn  out  to  be  of 
any  value  or  not  (a).     And  it  has  been  held  that  it  does 
not  comprise  money  received  for  commutation  of  half- 
pay  (6).     2288. 

And  if  a  person  covenants  to  settle  any  real  or  personal 
estate  which  should  descend,  devolve  to,  or  vest  in  his 
wife,  or  to  or  in  him  in  her  right,  the  covenant  will  not 
include  property  which  belonged  to  the  wife  at  the 
time  (c).    2289. 

The  words,  ''become  entitled,"  import  a  change  of 
condition;  and  hence  they  include  a  contingent  interest 
which  becomes  vested  during  the  coverture,  but  they 
do  not  include  stock  vested  in  possession  at  the  date  of 
the  settlement  (d).  And  they  may  also  include  property 
which  was  a  vested  remainder  at  the  time  of  the  marriage, 
and  becomes  vested  in  possession  during  the  coverture  (e). 
2290. 

Where  a  father,  on  a  treaty  for  the  marriage  of  his 
daughter,  promises  the  intended  husband  that  at  the 
fiskther's   decease   she  shall  have   her  share  of  whatever 

(a)  Wilton  v.  CoVoin,  3  Drewry  (d^  Archer  v.  Kelhf,  1  Dr.  &  Sm. 

617.     In  re  Browne's  Will,  L.  R.  7  300. 

Eq.  231.     See  72e  Hughen'if  TnisUy  (<?)  In  re  Clinton's  Trust,  L.  R. 

4  Gif.  432  ;  In  re  Pedder'g  Settle-  13  Eq.  295.    On  this  subject,  see 

ment  TrustSj  L.  R.  10  Eq.  585.  also  the  conflicting  decisions,  In  re 

(V)  ChurohiU  v.  Denny,  L.  R.  20  llant's  Settlement  Trusts,  L.  R.  18 

Eq.  534.  Eq.  436 ;  and  In  re  Janes'  Will, 

(c)    ChurohiU  v.   Shepperd,   33  L.  R.  2  Oh.  D.  362  ;  see  also  In 

Beav.  107.  In  re  WyndhonCs  Tntsts,  re  MiohelVs  Trusts,  L.  R.  9  Ch.  D. 

L.  R.  1  Eq.  290.  (Ap.)  5. 

VOL.  II.  N 
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^"5*  8  2^'  property  he  shall  die  possessed  of,  the  daughter  will  be 
entitled  to  the  share  of  personalty  which  she  would  take 

under  the  Statute  of  Distributions  in  case  of  an  intestacy, 

but  not  any  real  estate  (a).     2291 
Where  arti-       Where  there  are  articles  and  a  settlement  before  mar- 

gIm  md  Mt- 

tiement       riagc,  there,  as  a  general  rule,  the  settlement  alone  can  be 

vary.  o  o 

looked  to :  if  it  is  different  from  the  articles,  it  must  be 
taken  as  a  new  agreement.  But  if  it  purports  to  be 
executed  in  pursuance  of  the  articles,  or  if  there  is  clear 
and  satisfactory  evidence  showing  that  the  discrepancy  had 
arisen  from  a  mistake,  the  Court  will  reform  the  settle- 
ment, and  make  it  conformable  to  the  real  intention  of 
the  parties  (b).  If  the  articles  are  before  marriage  and 
the  settlement  after  marriage,  the  articles  are  in  effect  the 
binding  settlement ;  and  if  the  settlement  gives  estates  or 
interests  different  from  those  which  the  Court  would  give 
on  the  construction  of  the  articles,  the  settlement  will  be 
reformed,  as  between  the  parties  and  their  representa- 
tives and  mere  volunteers,  but  not  as  against  a  purchaser 
for  valuable  consideration  without  notice  (c).  2292. 
ciaoMof  In  a  marriage  settlement  there  is  sometimes  a  clause 
providing  that  "  in  case  any  of  the  younger  sons  shall 
become  an  eldest  or  only  son,"  his  portion  shall  accrue  to 
the  other  children.  And  by  force  of  this  clause  a  younger 
son  may  lose  his  portion  on  becoming  an  eldest  or  only 
son,  although  he  may  not  have  succeeded  to  the  property 
of  his  elder  brother  (d).  This  is,  of  course,  contrary  to  the 
intention  of  the  settlor,  who  must  be  presumed  to  have 
intended  that  all  the  children  of  the  marriage  should  be 
provided  for.  It  is  evident,  therefore,  that  the  condition 
on  which  the  accruer  is  to  take  place  ought  to  be  more 
fully  and  accurately  expressed.     2293. 

(ff)  Laver  v.  Fielder,  32  Beav.  1.  Peachy  on  Settl.  132.    See  Mlg^ian 

(J)  2  Rpence'8  Eq.  Jur.  140 ;  Bold  v.  Pa/rry,  31  Beav.  211. 

v,JIvfchin*on,  5  D.  M.&  Q.  558,668.  (rf)  See  Peacock  v.  PareSy  2  Keen 

(6')  2  SiKJuce's  Eq.  Jur.  140—1;  689. 


aooruar. 
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A  clause  in  a  marriage  settlement,  requiring  the  trus-  ^^^ll ^l'' 
tees,  at  the  request  in  writing  of  the  wife,  to  advance  part  ciauae  au- 
of  the  trust  moneys  to  the  husband,  on  the  security  of  his  lo^^ThS 
bond,  with  a  proviso  that  they  should  not  be  obliged  to  ^    '  " 
call  in  the  moneys  so  lent  unless  required  by  the  wife, 
ceases  to  be  applicable   to   the  husband   after   he   has 
taken  the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors  (a).     2294. 

Where  a  person  makes  a  settlement  on  his  first  marriafi^e  Preference 

...  .       .  ofchUdKfti 

on  his  sons  in  tail,  remainder  to  persons  not  within  the  claiming 

'  ^  under  a 

consideration   of  the   marriage,  and   subsequently,  on  a  JJf  ^^^nd 
second  marriage,  covenants  that  he  will  settle  the  reversion  ^l^^yXn- 

X       J.  J.  I-        J  1?  1  •  *i.\.        L  '  1.     tpeeiB  claim - 

expectant  upon  the  decease  of  bis  sons  without  issue,  to  lugondera 
the  use  of  the  children  of  that  marriage,  it  has  been  held  on  aont 

marriage. 

by  Sir  E.  Sugden,  when  Lord  ChauceUor  of  Ireland,  that 
they  will  take  in  preference  to  the  persons  claiming 
under  the  voluntary  limitations  in  the  first  settlement  (6). 
2296. 

Where  a  testator  directs  a  settlement  to  be  made,  he  is  Direction  to 

make  a  Het- 

deemed  to  have  intended  that  all  usual  powers  should  be  tt«nent. 
inserted;  such  as  powers  of  leasing,  sale  and  exchange, 
with  a  receipt  clause,  in  the  case  of  real  estate,  and  provi- 
sions for  maintenance,  education,  and  advancement,  and 
appointment  of  new  trustees  (c),     2296. 

Where  a  fund  is  directed  to  be  settled  on  a  daughter  Mode  of 

®  aettiinga 

and  her  issue,  so  that  the  same  may  not  be  subject  to  her  J^'J^J^J*" 
•  husband's  control  or  engagements,  the  proper  mode  is  to 
settle  the  property  on  her  for  life,  for  her  separate  use, 
without  power  of  anticipation;  after  her  death,  to  her  issue, 
as  she  shall  appoint  by  deed  or  will ;  and  in  default  of 
appointment  to  the  issue  living  at  her  death,  equally,  per 
stirpes;  and  in  default  of  such  issue,  then  as  she  shall 

(a)  Bom  v.  Godsell,  1  Y.  &  C.  C.       Dru.  &  W.  320. 
C.  617.  (6')  Turner  v.  Sargent,  17  Beav. 

(Jf)  Stackpoole  v.  Stackpoole,  4      515. 

n2 
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^h"*I"2!'  fi'PPoint  by  will;  and  in  default  of  appointment,  to  her 
executors,  administrators,  and  assigns  (a).     2297. 

Or,  it  may  be  stated  in  such  words  as  these :  "  The 
mode  of  settling  a  wife's  fortune  which  is  approved  by 
the  Court  is,  to  give  her  the  first  life  interest  for  her 
separate  use ;  then  a  life  interest  to  the  husband ;  then 
(subject  to  powers  given  to  the  husband  and  wife  of  ap- 
pointing the  fund  among  the  issue  of  the  marriage)  it  is 
given  equally  to  such  of  the  children  as,  being  sons,  attain 
twenty-one,  or,  being  daughters,  attain  that  age  or  marry, 
or  else  to  the  children  equally,  with  gifts  over  in  favour 
of  the  others,  if  any  of  them,   being  sons,   die   under 
twenty-one,  or,  being  daughters,  die  under  that  age  and 
unmarried  ;  if  there  is  no  child,  who,  being  a  son,  attains 
twenty-one,  or,  being  a  daughter,  attains  twenty-one  or 
marries,  then,  if  the  wife  survives,  the  fund  is  limited  to 
her ;  but  if  she  dies  in  her  husband's  lifetime  she  has  a 
general  power  of  appointment  over  it ;  and  in  default  of 
any  exercise   of  that  power,   it  is  given  to  her  next 
of  kin,  as  if  she  had  died  intestate  and  without  having 
married"  (&).     And  as  a  general  rule  the  parents  should 
have  a  joint  power  of  appointing  among  the  children 
by  deed,  with  remainder,  as  the  survivor  shall  by  deed 
or  will  appoint  (o).    2298. 
Betting  An  antenuptial  settlement  cannot  be   set  aside,   re- 

forming, or  formed,  or  varied,  on  the  firound  that  it  was  intended 

varying  a  ^ 

settlement,  that  there  should  be  a  pecuniary  consideration  on  both 
sides,  whereas  the  pecuniary  consideration  on  one  side 
has  failed ;  and  this  is  the  case,  whether  as  between  the 
persons  who  are  within  the  marriage  consideration,  or  as 
between  the  husband  and  appointees  of  the  wife  who  are 
strangers;    for,  such   appointees,   though   volunteers  as 

(a)  Stanley    v.    JaoJtman,    23       Cogan  v.  Dyffield,  L.  R.  2  Ch.  D. 
Beav.  450  ;  Smith  v.  Iliffe,  L.  R.       49,  50. 

20  Eq.  666.  (o)  In  re  Gawan,  L.  R.  17  Ch. 

(b)  Lord  Justice  Baggallay,  in      D.  778,  780. 
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between  the  wife  and  themselves,  are  not  volunteers  as  ^h!";I*2^ 
between  themselves  and  the  husband,  but  claim  under 
and  therefore  stand  in  the  situation  of  a  purchaser  (a). 
2289. 

Where  a  settlement  is  made  by  a  person  in  illness  and  settlement 

*i         *  under  ap- 

under  the  apprehension  of  speedy  dissolution,  it  should  JJ^*^**" 
contain  a  power  of  revocation,  so  as  to  give  him  the 
opportunity  of  revoking  it  in  case  of  his  recovery  and 
forming  a  cool  judgment;  and  if  such  a  power  is  not 
inserted,  the  deed  will  be  set  aside  (6).     2300. 

If,  in  a  marriage  settlement,  a  person  enters  into  a  JJ^^J^jJ*^""*" 
covenant  to  settle  property  on  the  objects  of  the  settle-  ^rty.^*^' 
ment,  in  case  another  person  who  covenants  so  to  do 
should  also  settle  property  upon  them,  and  it  is  intended 
that  the  covenant  of  the  one  should  not  be  perfoimed 
unless  the  other  should  make  such  settlement  on  his  part, 
care  should  be  taken  unequivocally  to  express  that  in- 
tention. For  though  the  making  of  such  settlement  by 
the  other  may  appear  to  be  a  condition  precedent,  looking 
to  the  terms  of  the  covenant  alone ;  yet,  if  from  any  other 
part  of  the  instrument  it  appears  to  be  doubtful  whether 
it  was  intended  to  be  a  condition  precedent,  it  will  not 
be  construed  as  such,  because,  as  a  general  rule,  in 
marriage  contracts  there  can  be  no  resistance  on  the  part 
of  one,  merely  because  another  contracting  party  has 
failed  to  perform  his  part  of  the  agreement ;  inasmuch 
as  the  parties  to  the  contract  are  not  the  only  persons 
having  an  interest  in  the  subject,  but  the  contract  is 
made  by  them  on  behalf  of  the  issue  of  the  marriage  (c). 
2301. 

[A  wife  has  power  during:  coverture  to  elect  to  confirm  8«ttiemen 

*■  ^  °  ,  by  ail 

or  disaffirm  a  settlement  executed  by  her  while  an  infant,  i»fa"t  lady 


{a)    Campbell    v.    Ltgilhy,    21       192. 
Beav.  567  ;  1  D.  &  J.  393.  (c)  Lloyd  v.  Lloijd.  2  My.  &  Cr. 

(J)  Fornltam  v.  WeUhy,  3U  Beav.       192. 
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^H.^l'1'^2.'  and  if  she  becomes  of  unsound  mind,  though  not  so  found 
by  inquisition,  the  Court  has  jurisdiction  to  elect  on  her 
behalf  (a).]     2301a. 

Execution         Marriage  articles  will  be  specifically  executed  on  the 

of  maiTiage 

articieB.  application  of  any  person  within  the  scope  of  the  con- 
sideration of  the  marriage,  or  of  those  claiming  under  any 
such  person.  But  they  will  not  be  specifically  executed 
on  the  application  of  persons  who  are  volunteers,  even  of 
a  wife  or  child  by  a  subsequent  marriage ;  although 
where  the  suit  ifi  brought  by  persons  who  are  within  the 
scope  of  the  consideration,  or  by  those  claiming  under 
them,  Courts  of  Equity  will  decree  a  specific  execution 
throughout,  as  well  in  favour  of  the  mere  volunteers,  as 
of  the  plaintiff;  as  they  either  execute  them  in  toto,  or 
not  at  all  (&).     2302. 

aetuemi'iit       Jn  a  settlement  on  the  maniage  of  a  female  ward  of 

on  a  wara  of  ^o 

Court.         Court,  provision  must  be  made,  out  of  her  fortune,  for 

the  children  of  a  future  marriage  (c).     2303. 
Settlement        Where  a  settlement  is  executed  a  few  days  after  the 

by  a  hulv 

shorti.y  after  lady,  who  was  a  ward  of  Court,  has  attained  her  majority, 
and  is  pursuant  to  proposals  made  a  very  short  time 
before  she  attained  her  majority,  and  is  such  that  the 
Court  would  not  approve  thereof,  it  will  be  rectified,  if  at 
least  it  was  the  work  of  her  friends,  and  she  was  not 
made  to  understand  its  efiect  and  called  upon  to  exercise 
her  judgment  upon  it  (d).     2304. 

A  settlement  made  by  an  unmarried  lady  shortly  after 
majority,  without  contemplating  marriage  with  any  par- 
ticular person,  will  be  set  aside,  as  an  improvident  act  of  a 
person  who  ought  to  be  protected  by  the  Court  (e).  2306. 

i.iinitotiou        The  effect  of  a  limitation  or  appointment  of  personalty 

or  ap^wint-  ,      ,     , 

to  the  executors  and  administrators  of  a  settlor,  is,  simply 

(a)   midir  V.  Piffott  h.  R.  22  (o)  HvdgeY.Winnell.lOBe&w'JS. 

Ch.  D.  263.  (d)Maney  v.  Maney,^  Drewry  256. 

(&)  Story's  Eq.  Jur.  §  986,  987  ;  (/•)  KterUt  v.  Ereritt,  L.  R.  10 

2  Spence's  Eq.  Jur.  287.  Eq.  405. 


or  JTARTIIAGB   SBTTEBMBNTS.  919 

to  add  it  to  his  general  personal  estate,  so  as  to  subject  it  ^h^J;  a'^a^; 
to  any  disposition  which  he  may  make  of  it  in  his  life-  ment  to  the 
time  or  by  his  will,  or  to  any  liability  incident  to  his  SJJSdS- 
general  personal  estate  (as  to  the  claims  of  trustees  in  a  settlor?'' 
bankruptcy  or  insolvency),  or  to  the  Statutes  of  Distri- 
bution, as  the  case  may  be.     And  this  rule  applies  even 
to  moueV  payable  at  the  settlor's  death  under  a  policy  of 
life  assurance,  because  the  settlor  or  his  trustees  may  sell 
the  policies  at  once  (a).     2306. 

Relief  will  be  granted  against  acts  secretly  done  by  a  Fraud*  on 
woman  in  contravention  of  the  marital  rights,  or  in  dia-  ri«hte  or  ex- 

o        '  pectatiOQH. 

appointment  of  the  just  expectations  of  her  intended 
husband ;  as  where  a  woman,  in  contemplation  of  mar- 
riage and  without  the  privity  of  her  intended  husband, 
makes  a  settlement  to  her  separate  use,  or  a  conveyance 
in  favour  of  persons  for  whom  she  is  under  no  moral 
obligation  to  provide.  But  a  reasonable  provision  for  her 
children  by  a  former  marriage,  under  circumstances  of 
good  faith,  is  free  from  objection  (6).     2307. 

[Settlements  on  a  marriage  between  a  man  and  his^*^'^^^^ 
deceased  wife's  sister,  which  are  made  by  either  of  them  Sa^ wife.* 
in  favour  of  the  other,  are  void  (c),  except,  perhaps,  such  a "" 
settlement  as  that  in  the  case  of  Ay  erst  v.  Jenkvaa  (d).] 

2308. 

Where  a  marriage    settlement  contains  a  power  of  Power  of 

°  ^       ^  revocation. 

revoking  the  uses,  trusts,  etc.,  and  of  appointing  new  uses, 
trusts,  etc.,  in  lieu  of  those  revoked,  this  power  only 
authorises  a  revocation  for  the  purpose  of  resettling  the 
estate  for  the  benefit  of  the  cestuis  que  trust,  and  does 
not  authorise  a  mortgage  for  a  sum  to  be  paid  to  the 
husband  (<?).     2309. 

(a)   MacMnzie  v.  Maakenziet  3  J.  621  ;  Paivsan  v.  Brown,  L.  R.  13 

Mac.  &  G.  559.  Ch.  D.  202. 

(V)  Story's  Eq.   Jur.  §  273  ;    2  (r/)  T..  R.  Ifi  Eq.  275. 

Spence's  Eq.  Jur.  505.  (O  ISland  v.  Bah  /•,  29  Heav.  137. 

(<?)  CouUan  v.  Alison,  2  D.  F.  & 
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Section  III. 

Of  Deeds  of  Compromise  and  Family  Arrangement. 

pt.iii.  T.12,      In  the  case  of  a  compromise  of  doubtful  rights,  if  all 

the  parties  are  in  a  state  of  mutual  ignorance,  or  they 

are  all  acquainted  with  the  doubts  which  exist  in  their 
favour,  the  compromise  is  binding.  But  where  one  or 
more  of  them  is  or  are  not  aware  of  the  doubts  existing 
in  his  or  their  favour,  while  the  fact  that  such  doubts 
exist  is  known  to  the  other  or  others  of  them,  the  com- 
promise ia  not  binding  (a) ;  because,  in  that  case,  there  is 
room  for  the  presumption  of  surprise  or  confidence  abused, 
and  the  very  nature  of  the  transaction  made  it  requisite 
that  all  the  parties  should  be  on  an  equality  as  regards 
knowledge  or  ignorance  of  the  doubts  existing  in  their 
favour.  To  render  a  family  compromise  binding,  there 
must  be  an  honest  disclosure,  by  each  party  to  the  other, 
of  all  such  material  facts  known  to  them,  relative  to 
their  rights  and  title,  as  are  calculated  to  influence  the 
judgment  in  the  adoption  of  the  compromise ;  and  any 
advantage  taken  by  either  of  the  parties  of  the  known 
ignorance  of  the  other  of  such  facts  renders  such  com- 
promise void  in  equity  (&).     2310. 

Deeds  of  the  nature  of  family  arrangements  are 
exempted  from  the  rules  as  to  the  adequacy  of  the 
consideration  applicable  to  other  deeds ;  the  consideration 
in  such  cases  being  compounded  partly  of  value  and 
partly  of  natural  love  and  affection.  And  it  is  not 
necessary  that  there  should  be  any  rights  in  dispute, 
in  order  to  uphold  them  (c).     2311. 

(a)  See  Story's  Eq.  Jur.  §  130—1.  279  ;   WiUiamg  v.  Willmmt,  2  Dr. 

(ft)  Smith  V.  Pincmnhe,  3  Mac.  &  Sm.  378 ;  L.  R.  2  Ch.  Ap.  294. 

& G.  659;  Ghreenwoody.  Gheenwood^  As  to  deeds  of  this  nature,  see  also 

2  D.  J.  &  S.  28;  Brooke  v.  Lt^rd  Dim^dale  v.  Dimsdale^  3  Drewry 

Mofttyn,  2  D.  J.  &  S.  373.  656,  569—671. 

(<•)  Persse  v.  Persse,  7  CI.  &  F. 
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To  render  the  compromise  of  litigation  valid,  it  is  not  ^^^'5-  g* 3^* 
necessary  that  the  question  in  dispute  should  be  really 
doubtful,  if  the  parties  bond*  fide  considered  it  to  be  so  (a). 
2312. 


Section  IV. 

Of  Creditors  Deeds, 
I.  Creditors  Deeds  generally. 
It  will  appear  from  a  preceding  and  a  subsequent  chapter  pt.iii.  T.12, 

\^H«     ^y     o«      4* 

that  a  conveyance  or  assieniment  may  be  valid,  under 

^  o  .^  Conveyance 

certain  circumstances,  even  though  made  by  an  insolvent  ^^^^'^ 
debtor  in  favour  of  a  particular  creditor :  and  that,  on  the  SSSS^" 
other  hand,  a  conveyance  or  assignment  by  such  a  person  ^d^nd 

i*i*i  1  !•■  1  xi  1    for  all  the 

may  be  invalid,  under  certain  circumstances  even  though  crediton 
made  for  the  benefit  of  all  his  creditors  (&).     2313. 

Conveyances  in  trust  to  sell  and  pay  creditors  are  in  Revo^bie- 

*f  t    */  nesAofoon- 

the  nature  of  an  instrument  of  agency,  and  revocable  at  ^J^,^  ^^ 
the  will  of  the  debtor,  unless  the  creditors  are  executing  <''*^***"- 
parties,  or  the  deed  has  been  acted  upon,  or  notice  given 
to  the  creditors  (e).     2314. 

A  conveyance  by  a  debtor  of  his  goods  to  two  creditors,  ^JJ*"^**' 
for  the  benefit  of  themselves  and  the   other  creditors  ^"^y- 
passes  the  property  at  once  on  the  execution  of  the  deed 
by  the  debtor,  without  any  assent  on  the  part  of  the 
trustees  (cQ.     2316. 

Where  a  deed  of  assignment  purports  to  be  made  by  all  ^^  ^^^^^ 
the  partners  in  a  firm,  and  to  convey  all  their  personal  SSroiaJo/ 
estate  and  effects  whatsoever  in  trust  for  the  benefit  of  d^^ 
creditors,  and  it  is  executed  by  only  one  of  the  partners. 


(a)  2;fk?y*<aM^,4D.  M.&G.356.  .Vttri^Ay,  3  Moore's  P.  C.  C.  445; 

{h)  See  supra,  par.  1582 ;  infra.  Johns  v.  Janies^  L.  R.  8  Ch.  D. 

par.  2376—2384.  (Ap.)  744. 

(c)  Coote   Mortg.  3rd  ed.  164  ;  {d)  Hohsm  v.  TheUnwn,  L.  R.  2 

Story's  Eq.  Jur.  §  1036  b;  Steele  v.  Q.  B.  642. 
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^h!^6,"I'4?'  ^^  operates  to  convey  all  his  separate  effects,  and  all  his 

share  in  the  joint  effects  (a).     2316. 
Where  ere-        In  ordcF  to  entitle  the  creditors  named  in  a  ^neral 

diton  take,  ^ 

pISSS  ^  assignment  for  the  benefit  of  creditors  to  take  under  it, 
it  is  not  necessary  that  they  should  be  technical  parties 
thereto,  unless  they  are  named  in  the  assignment  as 
parties,  and  are  expressly  required  to  execute  before  they 
can  t€tke  under  its  provisions.  It  is  sufficient  if  they 
have  notice  of  the  trust  in  their  favour,  and  assent  to 
it ;  and  if  there  is  no  stipulation  for  a  release,  or  any 
other  condition  in  it  which  may  not  be  for  their  benefit, 
their  assent  will  be  presumed,  till  the  contrary  appears  (6). 
2317. 

Under  special  circumstances,  creditors  who  have  not 
acceded  to  a  composition  deed  within  the  time  limited 
by  it,  may  participate  in  the  benefits  thereof  (c).  And 
where  creditors  have  acted  under  a  deed  of  composi- 
tion and  treated  it  as  valid,  a  Court  of  Equity  will 
also  act  under  it  and  treat  it  as  valid  as  against  the 
assignor,  though  the  creditors  have  not  executed  it  within 
the  time  prescribed  (d).  A  deed  of  trust  for  the  benefit 
of  creditors  is  not  avoided,  though  the  creditors  named  as 
parties  to  it  of  the  second  part  are  described  as  the  several 
persons  whose  names  and  the  amount  of  whose  debts  are 
set  out  in  a  schedule  thereunto  annexed,  and  yet  there  is 
no  schedule  annexed  at  the  time  of  execution,  and  erasures 
are  made  in  the  names  of  some  of  the  creditors  written  in 
the  schedule  afterwards  added,  and  against  the  names  of 
others  no  sums  are  set  (e).     2318. 

Frauds  on         If  any  Creditor  who  is  a  party  to  a  composition  deed, 

creditors.  •'  .  . 

has,  unknown  to  the  other  creditors,  obtained  any  benefit 

(«)  Bowker  v.  Bn/rdekin^  11  M.  Johns  &  Hem.  444. 

&  W.  128.  (rf)  2  Speiioe'8  Eq.  Jur.  354.    In 

(Jbi)  Story's  Eq.  Jur.  §  1036  a  ;  re  Babir'ft  Trusts,  L.  R.  10  Kq.  5fi4. 

see  Biron  v.  Mmnt,  24  Beav.  642.  (ji)   West  v.  Steivard,  14  M.  &  W. 

(c)   Whitmore    v.    Turquand,  1  47. 
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or  security,  either  from  the  debtor  or  a  third  person,  ^•".JJ;\'f' 
beyond  what  the  others  have  received,  or  enters  into  a 
contract  with  the  debtor  which  prevents  him  from  being 
put  into  that  situation  of  freedom  from  resisting  demands 
which  may  be  considered  as  one  of  the  chief  inducements 
to  the  others  to  sign  the  deed,  it  is  a  fraud  on  the  policy  of 
the  law ;  and  such  secret  arrangements  are  entirely  void, 
even  as  against  the  assenting  debtor,  or  his  sureties,  or  his 
friends ;  and  money  paid  under  them  may  be  recovered 
back  (a).    2318. 

II.  Deeds  of  Arrangement,  under  the  Bankruptcy  Act  of 
1861,  wliere  there  liave  been  Proceedings  in  Bank- 
ruptcy (6). 

By  s.  187,  "  If  the  proceedings  in  bankruptcy  be  stayed  Power  for 
as  herein  provided,  the  bankrupt,  or  any  creditor  nomi-  make  a  de- 
nated  in  that  behalf  by  the  meeting  aforesaid,  may,  at  any  ~^^y^,^ 
time  within  the  period  during  which  the  proceedings'  are  airtJ^-^' 
80  stayed,  produce  to  the  Court  a  deed  of  arrangement,  to*(£U^"it 
signed  by  or  on  behalf  of  three-fourths  in  number  and  terod ;  aud 

to  annul 

value  of  all  the  creditors  of  the  bankrupt ;  and  the  Court  »«"itruptcjr. 
may  consider  the  same,  and  may  examine  on  oath  the 
bankrupt  and  any  of  the  creditors  who  may  desire  to  be 
heard  in  support  of  or  in  opposition  to  the  deed,  and  may 
make  such  other  inquiry, as  it  may  think  necessary;  and 
if  the  Court  shall  be  satisfied  that  the  deed  has  been  duly 
entered  into  and  executed,  and  that  its  terms  are  reason- 
able and  calculated  to  benefit  the  general  body  of  the 
creditors  under  the  estate,  it  shall  by  order  make  a  decla- 
ration of  the  complete  execution  of  the  deed,  and  shall 
direct  the  same  to  be  registered  with  the  chief  registrar, 
and  shall   also,   if  it  thinks  fit,  annul  the  bankruptcy ; 

{a)  See  Story's  Eq.  Jiir.  §  378 — 9;  (.A)  See  cuactmeDt8  in  the  amend- 

2    Spence's    Eq.    Jar.    357—360 ;  ing  Act,  31  &  32  Vict.  c.  104,  some 

PjUger    v.     Brotone,    28     Beav.  of  which  are  slAted  infra,  par.  2325 

391.  —2330. 
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^H^'l'\^/  and  such  deed  shall  thereafter  be  as  binding  in  all  respects 
jj^^  j,^  on  any  creditor  who  has  not  executed  the  deed  as  if  he 
S^jfSSf.  had  executed  it,  provided  such  deed  be  registered  with 
StoreSt  the  chief  registrar  in  manner  directed  by  the  order." 
•^*'^    2320. 

DMd  to  be        By  s.  194  of  the  same  statute, "  Every  deed,  instrument, 
SfiSk!^     or  agreement  whatsoever,  by  which  a  debtor,  not  being  a 
Sd^JT*  bankrupt,  conveys  or  covenants  or  agrees  to  convey  his 
^iv«d  in    estate  and  effects,  or  the  principal  part  thereof,  for  the 
benefit  of  his  creditors,  or  makes  any  arrangement  or  agree- 
ment with  his  creditors,  or  any  person  on  their  behalf,  for 
thedistribution,inspection,  conduct,  management, or  wind- 
ing up  of  his  affairs  or  estate,  or  the  release  or  discharge 
of  such  debtor  from  his  debts  or  liabilities,  shall,  within 
twenty-eight  days  from  and  after  the  execution  thereof 
by  such  debtor,  or  within  such  further  time  as  the  Court 
in  London  shall  allow,  be  registered  in  the  Court  of  Bank- 
ruptcy ;  and  in  default  thereof  shall  not  be  received  in 
evidence  "  (a).     2320a. 

III.  Deeds  of  Composition,  under  the  Bankruptcy  Act  of 
1861,  subject  to  the  Jurisdiction  of  the  Court  of  Bank- 
ruptcyy  wJiere  no  Bankruptcy  Proceedings  have  been 
taken  (b), 

wimt  deedB  %  the  stat.  24  &  25  Vict.  c.  134,  s.  192,  "  Every  deed  or 
md*u^**'  instrument  made  or  entered  into  between  a  debtor  and  his 
tioDB.*^  creditors,  or  any  of  them,  or  a  trustee  on  their  behalf, 
relating  to  the  debts  or  liabilities  of  the  debtor,  and  his 
release  therefrom,  or  the  distribution,  inspection,  manage- 
ment, and  winding  up  of  his  estate,  or  any  of  such  matters, 
shall  be  as  valid  and  effectual  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  to  and  had 

(a)  This  section  does  not  apply  to  (&)  See  enactmentfi  in  the  amend- 

deeds  nnder  s.  192.    See  2  Griffiths  ing  Act,  31  &  32  Vict,  c  104,  some 

and    Holmes  on  Bankruptcy,  pp.  of  which  are  stated  infra,  par.  2326 

l029, 1030.  —2330. 
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duly  executed  the  same,  provided  the  following  conditions  ^^^l-  J^^' 

be  observed ;  that  is  to  say,  1.  A  majority  in  number  repre- 

senting  three-fourths  in  value  of  the  creditors  of  such  debtor 
whose  debts  shall  respectively  amount  to  ten  pounds  and 
upwards  shall,  before  or  after  the  execution  thereof  by  the 
debtor,  in  writing  assent  to  or  approve  of  such  deed  or 
instrument ;  2.  If  a  trustee  or  trustees  be  appointed  by 
such  deed  or  instrument,  such  trustee  or  trustees  shall 
execute  the  same ;  3.  The  execution  of  such  deed  or  instru- 
ment by  the  debtor  shall  be  attested  by  an  attorney  or 
solicitor ;  4.  Within  twenty-eight  days  from  the  day  of 
the  execution  of  such  deed  or  instrument  by  the  debtor, 
the  same  shall  be  produced  and  left  (having  been  first  duly 
stamped)  at  the  office  of  the  chief  registrar,  for  the  purpose 
of  being  registered  ;  5.  Together  with  such  deed  or  instru- 
ment there  shall  be  delivered  to  the  chief  registrar  an 
affidavit  by  the  debtor  or  some  person  able  to  depose 
thereto,  or  a  certificate  by  the  trustee  or  trustees,  that  a 
majority  in  number  representing  three-fourths  in  value,  of 
the  creditors  of  the  debtor  whose  debts  amount  to  ten 
pounds  or  upwards  have  in  writing  assented  to  or  approved 
of  such  deed  or  instrument,  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the  debtor  com- 
prised in  such  deed ;  6.  Such  deed  or  instrument  shall, 
before  registration,  bear  such  ordinary  and  ad  valorem 
stamp  duties  as  are  hereinafter  provided ;  7.  Immediately 
on  the  execution  thereof  by  the  debtor,  possession  of  all 
the  property  comprised  therein,  of  which  the  debtor  can 
give  or  order  possession,  shall  be  given  to  the  trustees." 
2321. 

By  s.  196,  *'  Every  such  deed,  on  being  so  registered  as  Momoran- 

o  o  dum  of  re- 

aforesaid,  shall  have  a  memorandum  thereof  written  on  the  giBtration. 

face  of  such  deed,  stating  the  day  and  the  hour  of  the  day 

at  which  the  same  was  brought  into  the  office  of  the  chief 

registrar  for  registration."     2322. 
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Pr.ni.T.i2, 

Ch.  6,  8.  4. 

Jurisdiction 
of  the  Court, 
and  rights 
and  liablli- 
tlea  of  the 
parties,  after 
registration 
of  deed. 


Frorision 
in  case 
debtor  can- 
not obtain 
assent  of 
requisite 
minority  of 
creditors. 


By  B.  1 97,  "  From  and  after  the  registration  of  every  such 
deed  or  instrument  in  manner  aforesaid,  the  debtor  and 
creditors,  and  trustees,  parties  to  such  deed,  or  who  have 
assented  thereto  or  are  bound  thereby,  shall  in  all  matters 
relating  to  the  estates  and  effects  of  such  debtor  be  subject 
to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  shall 
respectively  have  the  benefit  of  and  be  liable  to  all  the 
provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the 
debtor  had  been  adjudged  a  bankrupt,  and  the  creditors 
had  proved,  and  the  trustees  had  been  appointed  creditors' 
assignees  under  such  bankruptcy ;  and  the  existing  or 
future  trustees  of  any  such  deed  or  instrument,  and  the 
creditors  under  the  same,  shall  as  between  themselves 
respectively,  and  as  between  themselves  and  the  debtor 
and  against  third  persons,  have  the  same  powers,  rights^ 
and  remedies,  with  respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of  the  same,  as  are 
possessed  or  may  be  used  or  exercised  by  assignees  or 
creditors  with  respect  to  the  bankrupt,  or  his  acts,  estate 
and  effects  in  bankruptcy ;  and,  except  where  the  deed 
shall  expressly  provide  otherwise,  the  Court  shall 
determine  all  questions  arising  under  the  deed  according 
to  the  law  and  practice  in  bankruptcy,  so  far  as  they 
may  be  applicable,  and  shall  have  power  to  make  and 
enforce  all  such  orders  as  it  would  be  authorised  to  do 
if  the  debtor  in  such  deed  had  been  adjudged  bankrupt 
and  his  estate  were  administered  in  bankruptcy."  2323. 

By  s.  200,  "  If  a  debtor  cannot  obtain  the  assent  of  a 
majority  in  number  representing  three-fourths  in  value  of 
his  creditors,  by  reason  of  his  being  unable  to  ascertain  by 
whom  bills  of  exchange,  promissory  notes,  or  other  negoti- 
able securities  accepted,  drawn,  made,  or  indorsed  by  him 
are  holden,  or  by  reason  of  the  absence  of  creditors  in  a 
foreign  country,  or  other  similar  circumstances,  it  shall  be 
sufficient  if  he  obtain  the  consent  of  a  majority  in  number 
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representing  three-fourths  in  value  of  all  his  other  creditors  ^^^^^  ^J* 
to  such  deed  or  instrument  as  aforesaid ;  provided  that 
notice  shall  have  been  inserted  by  or  on  behalf  of  the 
debtor  in  one  or  more  newspapers  published  in  the  county 
or  place  at  which  he  shall  have  carried  on  business  imme- 
diately prior  to  the  date  of  such  deed  or  instiiiment, 
requiring  his  creditors  to  signify  their  assent  to  or  dissent 
from  such  deed  or  instrument  by  notice  in  writing 
addressed  to  the  trustee  or  trustees  thereof  within  fourteen 
days  from  the  insertion  of  such  notice,  and  that  the 
affidavit  or  certificate  of  the  trustee  or  trustees  shall  state 
the  circumstances  of  the  case,  and  the  same  shall  be 
allowed  by  the  Court,  and  provided  the  deed  or  instru- 
ment be  in  such  form  as  is  expressed  in  Schedule  (D.)  to 
this  Act  annexed,  which  shall  vest  all  the  estate  and 
effects  of  the  debtor  in  the  trustees  of  such  deed,  and 
provided  that  all  such  other  conditions  as  are  hereinbefore 
required  be  duly  complied  with."     2324. 

IV.  Some  Eruictments  in  the  "  Act  to  amend  the  Bankruptcy 

Act,  1861." 

By  the  stat.  31  &  32  Vict.  c.  104,  s.  1,  it  is  enacted  that  ^^^ 
"  no  deed  or  instrument  made  or  entered  into  between  a 
debtor  and  his  creditors,  or  any  of  them,  or  a  trustee  on 
their  behalf,  relating  to  the  debts  or  liabilities  of  the  debtor 
and  his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding  up  of  his  estate,  or  any  of  such 
matters,  shall  be  as  valid,  effectual,  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  to  and  had 
duly  executed  the  same,  unless,  in  addition  to  the  con- 
dition to  be  observed  in  accordance  with  the  provisions 
of  the  Bankruptcy  Act,  1861,  the  following  conditions 
shall  be  observed ;  that  is  to  say, "     2326. 

"  1.  Together  with  such  deed  or  instrument  there  shall 
be  delivered  to  the  chief  registrar  a  list  showing,  to  the 
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^i!""^'i!'  ^^^^^  of  the  knowledge,  information,  and  belief  of  the  debtor 
or  other  person  by  whom  the  list  is  made,  the  debts  and 
liabilities  of  every  kind  of  the  debtor,  and  the  times  when 
such  debts  and  liabilities  were  contracted  or  incurred,  and 
the  considerations  for  the  same,  the  names,  residences,  and 
occupations  of  his  creditors,  and  the  respective  amounts 
due  to  them,  and  the  securities  held  by  them,  and  the 
estimated  value  of  such  securities : "    2326. 

"  2.  A  stat<ement  showing,  to  the  best  of  the  knowledge, 
information,  and  belief  of  the  debtor  or  other  person  by 
whom  the  statement  is  made,  the  debtor's  property  and 
credits,  and  the  estimated  value  thereof."    2327. 

Who  shall  be      Bv  s.  3  it  is  cnacted  that "  no  creditor  shall  be  reckoned 

reckoned  *' 

R^B^-     ^^  ^^^  computation  of  the  requisite  majority  in  number 
tion.  representing  three-fourths  in  value  of  the  creditors  of  the 

debtor  executing  such  deed  or  instrument  unless  he  proves 
his  debt  by  affidavit  or  declaration  in  the  manner  and  sub- 
ject and  according  to  the  provisions  to  be  prescribed  by 
general  orders ;  and  in  the  computation  of  the  requisite 
value  of  such  creditors,  and  for  aU  other  purposes  of  the 
deed,  the  amount  due  to  each  creditor,  after  deducting  the 
value  of  the  securities  held  by  him  on  the  debtor's  pro- 
perty, shall  alone  be  reckoned ;  and  notwithstanding 
anything  in  the  Bankruptcy  Act,  1861,  the  time  for  the 
production  and  leaving  of  any  such  deed  or  instrument 
at  the  office  of  the  chief  registrar  as  therein  provided 
shall  be  twenty-eight  days  from  the  day  of  the  execution 
thereof  by  the  debtor,  or  such  further  time  as  the  Court 
may  allow."    2328. 

By  s.  7  it  is  enacted  that  "in  case  of  a  deed  of  arrange- 
ment under  section  187  of  the  Bankruptcy  Act,  1861,  no 
creditor  shall  be  reckoned  in  the  computation  of  the  re- 
quisite majority  in  number  and  value  of  the  creditors  of 
the  bankrupt  unless  he  proves  his  debt  by  affidavit  or 
declaration  in  the  manner  and  subject  and  according  to 
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the  provisions  to  be  prescribed  by  general  orders;  and  in  c5i!?,*J.*4!* 
the  computation  of  the  requisite  value  of  such  creditors, 
and  for  all  other  purposes  of  the  deed,  the  amount  due  to 
each  creditor,  after  deducting  the  value  of  the  securities 
held  by  him  on  the  bankrupt's  property,  shall  alone  be 
reckoned.    2328. 

By  8. 15,  "  This  Act  shall  commence  and  take  effect  on  comm«i». 

*'  ment  off  Aov^ 

the  11th  day  of  October,  1868,  and  shall  be  construed  «*«• 
together  with  so  much  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  the  Bankruptcy  Act,  1854,  and  the  Bankruptcy 
Act,  1861,  as  is  in  force,  as  one  Act,  and  may  be  cited  for 
all  purposes  as  The  Bankruptcy  Amendment  Act,  1868." 
2330. 

[All  the  above-mentioned  Bankruptcy  Acts  have  been 
repealed  by  the  Bankruptcy  Repeal  and  Insolvent  Court 
Act,  1869  (stat  32  &  33  Vict.  c.  83),  in  order  to  facilitate 
the  working  of  the  Bankruptcy  Act,  1869  (stat.  32  &  33 
Vict.  c.  71),  on  which  the  whole  law  of  bankruptcy  until 
recently  depended ;  but  the  Bankruptcy  Act,  1883  (stat. 
46  &  47  Vict.  c.  52)  (a),  which  comes  into  general  opera- 
tion on  the  1st  of  January,  1884,  repeals  the  Act  of  1869. 
The  Bankruptcy  Act,  1883,  as  was  the  case  with  the 
Bankruptcy  Act,  1869,  contains  no  enactments  to  fill  the 
place  of  the  preceding  sections  of  the  Bankruptcy  Act, 
1861,  and  the  Bankruptcy  Amendment  Act,  1868,  respect- 
ing creditors'  deeds.]     2330a. 

(a)  See  Appendix. 
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CHAPTER  VI. 


OF  VOID  AND  VOIDABLE   DEEDS  AND  CONTRACTS  (o) 


Section  I. 

0/  Deeds  which  are  Invalid  by  reason  of  the  Ahuenee  of 
any  Consideration^  or  the  Inadeqiiacy  or  Unlawfulness 
of  the  Consideration, 

I.  Absence  or  Failure  of  Consideration. 
i'T.iii.T.12  Lawful  considerations  are  of  two  kinds:  valuable  and 

Ch.  (5,  8.  1. 

CoMid good.     A  valuable  considevation  is  money,  or  any  other 

oithOT*lrtin-  ^^i'^g  ^^*^  bears  a  known  value,  or  marriage,  or  some  other 
ttbjeorgood.  \^xiQ^i  to  the  person  making  a  promise,  however  slight,  or 
to  a  third  person,  by  the  act  of  the  promisee,  or  any  loss, 
trouble,  detriment,  or  inconvenience  to,  or  charge  or  lia- 
bility upon,  the  promisee,  however  slight,  for  the  sake 
or  at  the  instance  of  the  promisor,  though  without  any 
benefit  to  the  promisor,  or  the  prevention  of  litigation, 
or  the  settlement  of  disputes.  A  good  consideration  is 
affection  for  a  child  or  relation,  or  the  payment  of  debts 
by  the  debtor  (6).     2331. 

The  suspension  or  forbearance  of  proceedings  at  law 
or  in  equity,  in  respect  of  a  legal  or  equitable  claim, 

(tf)  Of  course  this  chapter  only  other  grounds  of  invalidity, 

points  out  some  of  the  grounds,  not  {h)  See  4  Cruise  T.  32,  c.  2,  §  50, 

noticed  under  other  heads,  on  which  61  ;  Smith's  Common  Law  Manual, 

deeds  are  void  or  voidable.     The  9th   ed.   par.    174 — 7  ;   Keenan  v. 

perusal  of  other  parts  of  the  work  Sandlvy,  2  D.  J.  A:  S.  288. 
will  at  once  direct  the  reader  to 
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though  it  be  only  a  doubtful  one,  and  though  indeed  it  ^„|";J[  J^ 
ultimately  turn  out  to  be  unfounded,  is  a  sufficient 
valuable  consideration  for  a  promise  either  by  the  party 
liable  or  by  any  third  person,  provided  the  claim  was 
made  bona  fide  in  the  belief  that  it  was  well  founded, 
and  not  fraudulently  (a).     2332. 

In  the  case  of  deeds  operating  by  transmutation  of  the  lu  what 
possession,  no  consideration  is  necessary,  as  between  the  "<*«™*»o»i  i»» 
parties,  nor  as  to  strangers,  except  in  cases  of  actual  or 
constructive  fraud  (6).  But  in  the  case  of  deeds  operating 
without  transmutation  of  the  possession,  that  is,  bargains 
and  sales,  and  covenants  to  stand  seised,  a  consideration 
is  absolutely  necessary  (c).     2333. 

Where  a  person  executes  and  delivers  a  deed  of  con-  Revocable- 

''  new  of  a 

veyance  of  equitable  property  to  a  volunteer,  or  where  J^JSJ***^^ 
the  legal  estate  is  transferred  and  a  trust  of  it  is  declared 
in  favour  of  a  volunteer,  and  there  is  nothing  upon  the 
face  of  the  transaction  or  from  contemporaneous  evidence 
to  show  that  it  was  intended  to  be  revocable,  it  cannot  be 
revoked  or  avoided  in  any  way.  And  even  if  the  donor 
procures  a  retransfer  of  stock  by  the  trustees,  and,  where 
it  is  in  writing,  cancels  the  instrument,  and  by  will  makes 
a  provision  for  the  same  cestuis  que  trust,  still  the  settle- 
ment is  binding ;  and  unless  the  subsequent  provision  is 
expressed  to  be  substitutionary,  the  cestuis  que  trust,  if  the 
gift  is  not  by  way  of  portion,  will  take  both.  They  will 
have  their  election,  if  it  is  expressed  to  be  in  substitution ; 
and  stock  not  being  within  the  stat.  27  Eliz.  c.  4,  a  purchaser 
Arom  the  donor  cannot  avoid  the  voluntary  settlement  or 
gift((i).    2334. 

(a)  Sm.  Con.  146—7,  160;  Ad.  (*)  See    infra,    sect.    III.,    on 

Con.  12 ;  Chit.  Con.  24 — 9  ;  Cook  v.  voluntaiy  deeds   void  au   against 

Wright 1 1  Best  &  Sm.  559  ;  Keenan  purchasers  and  creditors. 

Y    Bandley,  2   D.  J.  &   S.  283  ;  C^)  4  Cruise  T.  32,  c.  2,  §  46  ;  2 

CaUUher  v.  Bisohojfgheim,  L.  R.  6  Pres.  Shep.  T.  610 ;  Burton,  §  536. 

Q.  B.  449.  id)  2  Spencers  Eq.  Jul*.  882—3. 

o2 
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^h/J"  I'Y.*  ^^^  keeping  a  deed,  so  executed  as  to  pass  an  estate 
or  interest,  in  the  donor's  possession,  is  not  of  itself  suffi- 
cient to  enable  the  donor  to  revoke  it  by  cancellation  or 
by  will ;  though  no  notice  of  it  may  have  been  given  to 
any  one :  and  though  it  may  have  been  foolishly  or  incon- 
siderately executed  (a).  Hence,  a  person  unmarried  can- 
not recall  a  voluntary  deed  which  he  has  executed  for  the 
benefit  of  future  children.  Nor  can  he  relieve  himself 
from  a  provision  by  which  he  has  chosen,  for  the  benefit  of 
those  children,  to  submit  to  the  discretion  of  a  third  person 
the  extent  of  the  enjoyment  of  the  income  of  his  pro- 
perty (6).  And  where  a  femme  sole  made  a  settlement  of 
personal  property  upon  certain  trusts  for  herself,  and  any 
husband  with  whom  she  might  intermarry,  and  any  chil- 
dren she  might  have,  and  her  appointees  and  next  of  kin, 
it  was  held  to  be  irrevocable  years  afterwards,  although 
she  never  married,  and  it  did  not  appear  that  it  was 
made  in  contemplation  of  an  immediate  marriage,  or  of 
a  marriage  with  any  particular  individual  at  any  sub- 
sequent time :  and  although  it  was  alleged  in  the  will,  and 
the  probability  was  that  it  was  executed  solely  in  order  to 
protect  hei*self  against  the  importunities  of  relations,  and 
was  purely  voluntary,  and  although,  in  consequence  of 
the  locking  up  of  the  capital,  she  became  greatly  embar- 
rassed (c).  2336. 
Enforcing  Courts  of  Equity  will  enforce  an  obligation  imposed  by 
deeda.  wiU,  without  any  consideration  (d).  But  they  will  not 
enforce,  either  against  the  party  himself  or  any  volunteers, 
claiming  under  him,  any  contract  or  any  imperfect  gifts 
inter  vivos  (not  being  donations  mortis  caus&)  or  imperfect 
assignments  of  debts  or  other  property,  or  executory  trusts 
raised  by  a  covenant  or  agreement,  or  defective  or  im- 

{a)  2  Spence's  Eq.  Jar.  885  ;  Rt  (c)  2  Spence's  Eq.  Jur.  129,  265  ; 

Way's  TrutU,  2  D.  J.  &  S.  366.  Bill  v.  CuretoHy  2  My.  &  K.  503. 

(b)  Petre  ▼.  Espi/nesse^  2  My.  &  But  see  supra,  par.  2304 — 5. 

K.  496.  (d)  2  Spence*8  Eq.  Jur.  255. 
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perfect  settlements  or  conveyances,  which  are  not  founded  'Jh^"J}^' 
in  a  valuable  consideration,  even  though  the  transaction 
be  founded  on  a  meritorious  consideration,  as  in  the  case 
of  a  provision  for  a  wife  or  child ;  that  is,  equity  will  not 
enforce  them  so  far  as  something  is  sought  beyond  what, 
if  anything,  may  be  recovered  under  them  at  law,  al- 
though it  will,  if  necessary,  give  effect  to  any  legal  obli- 
gation  created  by  them.  But  if  a  transfer,  assignment, 
trust,  settlement,  or  conveyance  is  complete,  so  that  no 
act  remains  to  be  done  to  give  full  effect  to  the  title, 
equity  will  enforce  it  throughout  against  the  party 
making  or  ci*eating  it,  and  his  representatives,  although  it 
be  merely  voluntary  (a).  And  simply  to  sign  a  declara- 
tion of  trust  in  favour  of  the  donee  is  an  effectual  mode  of 
effecting  a  voluntary  transfer.  And  if  a  person  directs  by 
letter,  though  not  for  valuable  consideration,  an  executor 
to  pay  over  to  another  the  share  to  which  such  person  is 
entitled,  and  the  letter  is  acted  upon  by  the  executor,  it 
will  operate  as  an  assignment  (/>).    2336. 

A  third  person,  particularly  if  a  relation,  may  enforce  in 
equity  a  stipulation  made  by  another  in  his  favour,  and 
for  which  the  party  who  obtained  it  has  given  a  valuable 
consideration  plainly  with  a  view  of  benefiting  such  third 
person,  though  such  third  person,  as  regards  each  of  the 


(tf)  story's  Eq.  Jnr.  §  433,  787, 
793  a,  b,  973  ;  1  Spence's  Eq.  Jur. 
607  ;  2  Spence's  Eq.  Jur.  52,  57,  n., 
129,  254,  256,  286,  889—893,  898, 
899,  907,  909—915;  Fletcher  v. 
Fletcher,  4  Hare  67 ;  VoyU  v. 
Hughes,  2  S.  &  G.  18;  Bridge  v. 
Bridge,  16  Bear.  315;  Weal  v. 
0Z/tw,17  Beav.262 ;  Scalesv.  Mafide, 
6  D.  M.  &  G.  43  ;  Bening  v.  Ware, 
22  Beay.  184 ;  Tat  ham  v.  Vermm, 
29  Beav.  604  ;  Beech  v.  Keep,  1 
Beav.  286 ;  Donaldtton  v.  Donald- 
son,  1  Kay  711  ;  Peargnn  v.  Ami' 
cable  Atamrance  Office,  27 Beav.  229; 


Woodford  v.  Charnlcy,  28  Beav.  \H]; 
Bilrofv  V.  Bone,  3  Gif.  538  ;  Airet/ 
V.  HalL  3  Sm.  &  G.  315  ;  Pamell 
V.  Hhigttton,  3  Sm.  &  G.  337  ;  Mil- 
riry  V.  Lord,  4  D.  F.  &  J.  234  ;  In 
re  BretonCi  Estate,  Breton  v.  WoolX' 
ven,  17  Ch.  D.  416. 

(/»)  Kehewich  v.  Manning,  1  D. 
M.  &  G.  176 ;  Grant  v.  Orant,  34 
Beav.  34;  Gilbert  v.  Overton,  2 
Hem.  &  Mil.  110;  Janc«  v.  Lock, 
L.  R.  1  Ch.  Ap.  25 ;  Richardson  v. 
Bichardaon,  L.  R.  3  Eq.  686;  Lamhc 
v.  Orton,  1  Drew.  &  Sm.  129. 
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»/"' J.'i^'  contracting  parties,  may  be  a  volunteer  (a);  as  where  a 

person  who  has  contributed  a  valuable  considei-ation  to  a 

settlement,  has  exacted,  as  part  of  the  contract,  that  certain 
property  shall  be  so  settled  as  that  the  property,  whether 
belonging  to  one  of  the  parties  or  the  other,  shall  go  to 
some  near  relative,  in  the  event  of  the  intended  limitation 
to  the  issue  of  the  marriage  failing  to  take  effect  (/;).  But 
it  would  appear,  that,  if  the  party  exacting  the  stipula- 
tion releases  the  other,  the  stranger  cannot  enforce  it, 
unless  his  condition  in  life  has  been  altered  by  the  stipu- 
'    lation(c).     2337. 

A  grant  or  obligation  which  is  voluntary,  as  regards  the 
grantee  or  obligee,  ceases  to  be  voluntary,  where,  with  the 
privity  of  the  grantor  or  obligor,  it  forms  the  considera- 
tion on  the  faith  of  which  a  marriage  is  contracted  and  a 
settlement  executed  (d).  2338. 
Fniinreof         Whcu  the  causc  of  a  £:rant  fails,  and  the  thinor  crranted 

the  cause  of    .  ^  rm 

ftKTftnt.  18  executory,  the  grant  becomes  void.  Thus,. if  a  person 
grants  an  annuity  for  an  acre  of  land,  or  for  counsel, 
the  word  "  for "  is  conditional ;  and,  therefore,  if  the 
land  is  evicted  by  an  elder  title,  or  if  the  annuitant 
refuses  to  give  counsel,  the  annuity  is  determined  (e). 
2339. 

itotiuUiteB        In  every  transaction  in  which  a  person  obtains,  bj- 

to  a  ▼oliui- 

tar>'  gift,  voluntary  donation,  a  benefit  from  another,  it  is  necessary, 
if  the  transaction  be  called  in  question,  that  he  should  be 
able  to  establish  that  the  person  giving  him  the  benefit, 
did  so  voluntarily  and  deliberately,  and  with  full  know- 
ledge of  what  he  was  doing.  If  this  is  not  established,  the 
transaction  will  be  set  aside  (/).    And  where  the  circuni- 

(«)  2  Spence'8  Eq.  Jur.  286.  241  ;  Andtnton  v.  Eljtwmih,  3  Glf. 

(*)  2  Spencc'8  Eq.  Jur.  281.  VA ;  Sharp  v.  Ltcwh,  31  Beav.  491  ; 

(r)  See  2  Spence's  Eq.  Jur.  280,  Tohr    v.   Toher,    31    Beav.    629  ; 

2S1.  PhiUtpHon  v.  Kerry,  32  Beav.  628  ; 

(d^  Pay  fie  y.  Mortimer, \Q\i.\\?>.  Lyon  v.  Home,  L.  R,  6  Eq.  6fi5  ; 

(/)  2  Pres.  Shep.  T.  285.  Ucnry  v.  Arm»trnng.  I..  R.  18  Ch. 

(/)   Coohv  V.  Lamottt',  15  Beav.  1>.  668. 
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stances  are  such  that  the  donor  ought  to  be  advised  to  ^"V^-^^' 

o  Ch.  t),  h.  1, 

reserve  a  power  of  revocation,  it  is  the  duty  of  the  solicitor 

to  the  donor,  or  of  a  solicitor  acting  for  both  parties,  so  to 
advise,  and  in  such  a  case,  the  want  of  such  a  power  will, 
in  general,  in  the  absence  of  such  advice,  be  fatal  to  the 
deed  (a).  It  is  not  necessary  to  show  that  the  usual 
clauses  were  explained ;  but  any  unusual  clauses  must  be 
shown  to  have  been  brought  to  his  notice,  explained,  and 
understood  (h).     2340. 


II.  Iruideqvjacy  of  the  Consideration. 

Mere  inadequacy  of  price,  or  any  other  inequality  in  when?  mew 
the  bargfam,  does  not  constitute  by  itself  a  eround  to  avoid  "f  pn^*  a 
it  (c).     But  where  a  person  obtains  a  conveyance  at  an  **''•*'• 
undervalue  on  the  faith  of  representations  as  to  the  value 
which  were  untrue,  it  will  be  set  aside  (d).     And  there 
ma}'  be  such  an  unconscionableness  or  inadequacy  in  the 
bargain  as  to  shock  the  conscience,  and  amount  to  con- 
clusive evidence  of  imposition  or  undue  influence ;  and, 
in  such  a  case,  Courts  of  Equity  ought  to  interfere  on  the 
ground  of  fraud.     And  where  there  are  other  ingredients  Grow,  in- 
of  a  suspicious  nature,  gross  inadequacy  in  the  considera-  ooupied' 
tion  must  furnish  the  most  vehement  presumption  of  ^JJ»^»"' 
fraud  (e).    Such  is  the  case  if  proper  time  for  deliberation 
is  not  allowed  the  party  injured ;  if  he  is  importunately 
pressed ;  if  those  in  whom  he  placed  confidence  make  use 
of  strong  persuasion ;  if  he  is  suddenly  drawn  into  an  act 
without  being  fully  aware  of  the  consequences ;  if  he  is 


(fl)  CovtU  V.  Acivorth,  L.  R.  8 
Eq.  558,  567 ;  Wollojfton  v.  Trihe, 
L.  U.  9  Bq.  44  ;  Phillips  v.  Mullhigft. 
L.  K.  7  Ch.  Ap.  244,  247—8  ;  Uall 
V.  HaU,  L.  R.  14  Eq.  305 ;  8  Ch. 
Ap.  A^\  Henry  v.  Arnnttrong,  L.  R. 
18  Ch.  D.  668. 

(ft)  Phillips  V.  MnUings.  L.  R.  7 
Ch.  Ap.  244,  248. 


(r)  Story's  Eq.  Jur.  §  244  ;  Ahhot 
V.  Sworder,  4  D.  G.  &  Sm.  448  ; 
Hannjfofi  v.  auest,  6  D.  M.  &  G.  424. 

{d)  Hay  garth  v.  Wearing,  li.  R. 
12  Eq.  320. 

(r)  Story's  Eq.  Jur.  §  246.251. 
See  remarks  of  Lord  Gra/fvworth.  C. 
in  Harrison  v.  Chiest,  6  D.  M.  &  G. 
424. 
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^h!"  1 1?'  ^^^  permitted  to  consult  disinterested  friends  or  counsel, 
before  he  is  called  upon  to  act,  in  circumstances  of  sudden 
emergency  or  unexpected  right  and  acquisition ;  or  if  he 
is  an  illiterate  person,  and  advantage  has  been  taken  of 
his  necessities ;  or  if  he  is  a  person  of  weak  understand- 
ing (a).  But  equity  will  not  relieve  where  the  parties 
cannot  be  placed  in  statu  quo.  Such  relief,  for  instance, 
will  not  be  given  in  the  case  of  marriage  settlements  ; 
inasmuch  as  the  Court  cannot  unmarry  the  |>arties  {b). 
2341. 
inadequAto  Relief  will  bc  granted,  on  account  of  the  smallness  of 
tion  in  caM  the  considcration,  in  feivour  of  those  classes  of  persons, 

of  ponoDB  ^ 

gj^^^^   of  whom,  from  their  peculiar  circumstances,  irrespective 
impoaedon.  ^f  ^^y  mental  incapacity,  undue  advantage  may  readily 
be  taken,  although  the  transaction  could   not  be  im- 
peached if  entered  into  by  parties  otherwise  situated. 
2342.     Thus, 
Baiyaim  Bargains  with  expectant  heirs  will  be  set  aside,  unless 

taiit  heini,    the  party  can  show  that  a  full  consideration  was  paid,  or 

remainder-  x         .f  sr         ' 

"ei"lon'im'*'  ^^*^  ^^®  bargain  was  fully  made  known  to  and  approved 
by  the  person  to  whose  estate  the  expectant  heir  hoped 
to  succeed  (c).  But  although  a  person  seeking  the  benefit 
of  a  dealing  with  an  expectant  heir  for  his  expectancy^ 
.  must  show  that  he  gave  him  a  fair  market  price  at  the 
time  of  the  dealing,  yet  he  is  not  bound  to  show  tliat  he 
gave  the  full  value  according  to  the  calculations  of  actua- 
ries on  the  tables;  as  those  calculations  were  made  on 
the  result  of  a  great  mass  of  cases,  and  therefore  may  not 
be  a  true  criterion  of  the  value  of  the  particular  case,  as, 
for  instance,  where  the  life  in  question  is  not  of  average 
value.     Besides,  if  the  utmost  value  were  required  to  be 

(a)  Story's  Eq.Jur.  §  251;  Cockell  {b)  Story's  Eq.  Jur.  §  250. 

V.  Tayloi\  15  Beav.  103, 115 ;  Lang-  (e)  See  Story's  Eq.  Jiir.  §  834— 

nMfrv.L('(ffffr,2Q\f.U>7:  Oiarkv,  340,   343;   Bromley  v.  Smith,   2<; 

MalpaM,  31  Beav.  80;  Bahr v.  ^fonky  Beav.  «44. 
33  Beav.  419. 
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given,  it  might  altogether  prevent  expectants  from  deal-  ^;l^l\ l[^i* 
ing  with  their  expectancies  (a).     2343. 

If,  however,  the  heir,  after  being  relieved  from  his 
necessities,  absolutely  and  deliberately,  and  on  full  in- 
formation as  to  his  right  of  setting  aside  the  bargain, 
confirms  the  transaction,  or  does  any  act  by  which  the 
rights  or  property  of  the  other  party  are  injuriously 
affected,  he  will  not  be  allowed  to  repudiate  the  bargain 
(b),     2344. 

The  same  relief  was  afforded  to  remaindermen  and 
reversioners,  unless  the  party  who  dealt  with  them  could 
show  that  a  full  consideration  was  paid,  or  that  the 
bargain  was  fully  made  known  to  and  approved  by  their 
parents  or  other  persons  standing  in  loco  parentis,  who 
had  the  means  of  obviating  the  necessity  for  such  an 
alienation  of  their  future  interests.     2346. 

And  this  doctrine  applied  to  a  charge  as  well  as  to  a 
sale,  and  notwithstanding  the  expectant  was  of  mature 
age,  and  fully  understood  the  transaction.  And  it  was 
not  necessary  to  show  that  he  was  in  pecuniary  difficulty, 
for  that  would  be  assumed  (c).     2346. 

By  the  stat.  31  Vict.  c.  4  (passed  7th  of  December, 
1867),  it  is  enacted  that  ''no  purchase,  made  bona  fide 
and  without  fraud  or  unfair  dealing,  of  any  reversionary 
interest  in  real  or  personal  estate  shall  hereafter  be 
opened  oi*  set  aside  merely  on  the  ground  of  undervalue  " 
(a.  1) ;  and  that  "  the  word  '  purchase '  in  this  Act  shall 
include  every  kind  of  contract,  conveyance,  or  assign- 
ment under  or  by  which  any  beneficial  interest  in  any 

{a)  Earl  of  Aldh(trough  v.  TryCy  H.  484  ;  FoHer  v.  Boberttf^  29  Beav 

7  CI.  &  F.  436.  467  ;  Jones  ▼.  RwJtettg,  31  Beav 

(ft)  Story's  Eq.  Jur.  §  345,  346.  131 ;  Sharp  v.  Lea<'h,  31  Beav.  491 

{o)  See  Story's  Eq.  Jur.  §  334—  Perfect  v.  Lane,  3  D.  F.  &  J.  369 

340 ;  Salter  v.  Bradshaw,  26  Beav.  7)fnte  v.  ffodge,  2  Hem.  &  Mil.  287 

161 ;  Bromley  v.  Smith.  26  Beav.  Nesbitt  v.  Berridge,  32  Beav.  2S2 

644;i».^%»v.^«rrfi»jjr,27Beav.  Dally  v.   Wonham,  33  Beav.   154, 

11 ;  Talhot  v.  Stanftrrth,  1  JohnH.  &  162. 
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c^"' J.l'  ^^^^  ^^  property  may  be  acquired  "  (s.  2) ;  and  that  "  this 
Act  shall  come  into  operation  on  the  first  day  of  January, 
1868,  and  shall  not  apply  to  any  purchase  concerning 
which  any  suit  shall  be  then  depending  "  (s.  3)  (a).  [But 
this  section  from  the  words  "  and  shall  not "  to  the  end, 
is  repealed  by  stat.  38  &  39  Vict.  c.  66.]     2347. 

Pjj^wt         On  the  principles  above  mentioned,  post-obit  bonds 

rate*^*^'  *"^d  other  securities  of  the  like  nature  are  set  aside,  when 
made  by  heirs  and  other  expectants.  A  post-obit  bond 
is  an  agreement,  on  the  receipt  of  money  by  the  obligor, 
to  pay  a  sum  exceeding  the  sum  so  received  and  the 
ordinary  interest  thereof,  on  the  death  of  the  person  up^n 
whose  decease  he  expects  to  become  entitled  to  some 
property  (b).  Even  the  sale  of  a  post-obit  bond  at  a 
public  auction  will  not  give  it  validity,  unless  the  sale 
was  free,  fair,  and  with  the  ordinary  precautions  and 
adveHisements  (c).  If,  however,  these  contracts  are 
perfectly  fair  in  other  respects,  relief  will  not  be  granted, 
except  upon  the  terms  of  paying  that  to  which  the  lender 
is  equitably  entitled  (d).     2348. 

The  repeal  of  the  usury  laws  has  not  altered  the  course 
of  Courts  of  Equity  as  to  dealings  with  expectants  (e). 
2349. 

Bargains  Common  sailors,  being  a  class  of  men  so  extremely 

with  com-  , 

mon  «aii..rB.  gencFous,  crcdulous,  and  improvident  that  they  require 
guardianship  all  their  lives,  equity  regards  them  in  the 
same  light  as  young  expectant  heirs ;  and  relief  is  gene- 
rally afforded  against  con  tracts  respecting  their  prize  money 
or  wages,  wherever  anj^  inequality  appears  in  the  bargain, 
or  any  undue  advantage  has  been  taken  (/).     2360. 

(a)  See  Miller  v.  a>ok,  L.  R.  10  (d)  Story's  Eq.  Jiir.  §  344. 

Eq.  641  ;  7'yJer  v.  Yatfft,  L.  R.  11  {c)  Croft  v.  Graham,  2   D.  J.  & 

Kq.  266  ;  Beymn,  v.  Cook,  L.  R.  10  Sm.  155  ;  MUler  v.  Cook.  L.  R.  10 

(^h.  Ap.  389;  (TRorke  v.  BoUng-  Eq.  641, 646;  Tyler  v.  Yateg,  L.  R. 

hrolte,  L.  R.  2  Ap.  Cas.  814.  11  Eq.  265  ;  6  Cb.  Ap.  665. 

{h)  Story's  Eq.  Jur.  §  342.  (/)  Stone's  Eq.  Jnr.  §  832. 

(r)  Story's  Eq.  Jnr.  §  347. 
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Where  a  person,  shortly  after  obtaining  his  majority,  c^"J;  J;\^' 
makes  a  gift,  sale,  or  lease,  in  favour  of  a  relative,  it  will  ^^^^^ 
be  set  aside,  unless  the  grantor  or  lessor  makes  it  inten-  ^l^ 
tionally  and  deliberately,  after  having  had  the  fullest  ^S^tir'^ 
information  on  the  subject,  and  separate,  independent,  and  their 
and  disinterested  advice,  even  though  the  terms,  in  the 
case  of  a  sale  or  lease,  were  fair,  but  yet  not  so  advan- 
tageous as  might  have  been  obtained  (a).     2361. 

III.   Unlawfulness  of  the  Consideration. 

Considerations  which  are  against  the  principles  of 
justice,  the  doctrines  of  morality,  or  the  rules,  provisions, 
or  policy  of  the  law,  are  utterly  void ;  it  being  a  rule  of 
both  law  and  equity  that  ex  turpi  contractu  actio  non 
oritur  (b).  Hence,  a  deed  executed  in  consideration  of  a 
future  cohabitation  between  persons  who  are  incapable 
of  contracting  legal  marriage,  is  invalid  (c).  And  a  bond 
given  to  a  woman  as  the  price  of  prostitution  is  void  in 
law  (d).  But  where  a  bond  is  given  for  securing  an 
annuity  or  a  sum  of  money  for  the  support  and  main- 
tenance of  the  person  seduced,  and  not  with  any  view 
to  future  cohabitation,  a  Court  of  Equity  will  not  set  it 
aside,  even  though  she  was  a  common  prostitute  (e). 
2362. 


Section  II. 

Of  Deeds  and  Contra/'ts  which  are  Invalid  on  the  ground  of 
Constructive  Fraud  practised  by  Persons  standing  in 
a  Confidential  or  Peculiar  Rdation  to  the  Parties 
sought  to  }}e  bound  by  such  Deeds  or  Contracts. 

Where  a  reasonable  confidence  is  reposed  in  another  Pr.iii.  T.12, 

Ch.  t)  s  2 

person,  or  a  peculiar  influence  is  possessed  by  him,  in  con 

Constrac* 
(tf )   Orowenor  v.   Sherratt,  28  (jl)  Fhird  v.  Dr  Ponth,  30  Beav. 

Beav.  669.  572. 

(J)  4  Craise  T.  32,  c.  2,  §  51  ;  (d)  4  Cruise  T.  32,  c.  26,  §  49. 

Story's  Eq.  Jur.  §  294—297.  (f)  4  Cruise  T.  32,  c.  26,  s.  51,  55. 
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^ch!"'  J."  2!'  s^que^i^  of  standing  in  a  contidential  relation,  or  where 
tivefntuds  *  person,  by  being  employed  or  concerned  in  the  affairs 
**^~  of  another^  has  acquired  a  knowledge  of  his  property, 

and  he  makes  use  of  that  confidence  or  that  influence  or 
that  knowledge  to  obtain  an  advantage  to  himself  at  the 
expense  of  the  party  confiding  in  him  or  under  his  in- 
fluence or  in  whose  affairs  he  is  concerned,  he  will  not  be 
permitted  to  retain  any  such  advantage,  however  unim- 
peachable the  transaction  would  otherwise  have  been  (a). 
2353.  Thus, 
1.  Parents,        1.  Coutracts  and  conveyances   whereby  benefits  are 

and  othun  t    1  i  m  t  ^      • 

in  loco  secured  by  children  to  their  parents,  or  to  persons  who 
orreiatioM.  stand  in  loco  parentum,  or  by  young  persons  to  their 
relations  who  had  an  influence  over  them,  if  not  entered 
into  with  scrupulous  good  faith,  and  reasonable  under  the 
circumstances,  wiU  be  set  aside,  unless  third  persons  have 
acquired  an  interest  under  them  (b).  In  such  cases,  it 
must  be  proved,  first,  that  the  deed  was  the  real  and  actual 
deed  of  the  child  or  young  person,  and  was  intended 
by  him  to  have  the  operation  it  has  ;  and  secondly,  that 
that  intention  was  fairly  produced.  And  when  a  child, 
recently  after  attaining  majority,  makes  over  property  to 
the  father,  without  consideration,  or  for  an  inadequate 
consideration,  equity  will  require  the  father  to  be  able  to 
show  that  the  child  was  really  a  free  agent,  and  had  ade- 
quate and  independent  advice  (c).  And  if  an  estate  held 
in  trust  for  a  father  for  a  life,  with  remainder  to  his  son  in 


{a)  Sharp  v.  Leaeh^  31  Beav.  491 ; 
Brown  v.  Kennedy,  33  Beav.  133. 
See  also  Rhode*  v.  Bate,  4  Gif. 
(570  ;  L.  R.  1  Ch.  Ap.  252 ;  Tate  v. 
WillianMon,  L.  R.  1  Eq.  528;  2 
Ch.  Ap.  56. 

{h)  Story's  Eq.  Jur.  §  309 ;  Hogh- 
toH  V.  Hoghton,  16  Beav.  278 ; 
EspUy  V.  Lake,  10  Hare  260  ; 
Wn'/fht  V.  Vandcrplank,  2  K.  &  J. 
1  ;  8   D.  M.  &  G.   133  ;  Bimsdale 


V.  Dimsdale,  3  Drewry  556,  576. 
577  ;  BalufT  v.  Bradley,  7  D.  M.  & 
G.  597, 620  ;  PottgY.  Surr,  34  Beav. 
542 ;  Berdoe  v.  Dawson,  34  Beav. 
603  ;  SereombeY.  Sandern,  34  Beav. 
382 ;  Chamberg  v.  Crabbe,  34  Beav. 
457  ;  Turfier  v.  Collins,  L.  R.  7  Ch. 
Ap.  329. 

(c)  Saveiij  v.  King,^  H.L.Cas.627, 
655  ;  B%iry  v.  Oppenheim,  26  Beav. 
594  ;  Daxies  v.  Dar\es,  4  Gif.  417. 
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fee,  is  sold  by  the  father  and  son  immediately  on  the  son  ^h", 8.2!* 
coming  of  age,  and  the  whole  purchase  money  is  paid  to 
the  father,  there,  if  the  assistance  of  the  Court  is  required 
by  the  purchaser  to  complete  the  transaction,  its  straight- 
forwardness must  be  proved  (a).    2364. 

K  a  person  seeking  to  impugn  such  transactions  is 
not  reasonably  prompt  in  so  doing,  after  the  influence  has 
ceased,  no  relief  will  be  given,  except  where  there  is  actual 
fraud  (b).    2366. 

2.  During  the  existence  of  guardianship,  the  relative  2.  qhm- 
situation  of  the  parties  occasions  a  general  inability  to  deal 
with  each  other.     And  Courts  of  Equity  will  not  permit 
transactions  between  guardians  and  wards  to  stand,  even 
when  they  have  occurred  after  the  minority  has  ceased, 

if  the  intermediate  period  is  short ;  especially  if  all  the 
duties  attached  to  the  office  have  not  ceased,  or  if  the 
estate  still  remains  in  some  sort  under  the  control  of  the 
guardian;  unless  the  circumstances  demonstrate  the  fuUest 
deliberation  on  the  part  of  the  ward,  and  the  most  absolute 
good  faith  on  the  part  of  the  guardian  (c).  But  when  the 
guardianship  has  entirely  ceased,  and  a  full  and  fair  settle- 
ment of  all  transactions  growing  out  of  it  has  been  made, 
and  a  sufficient  time  has  intervened  to  aUow  the  ward  to 
feel  completely  independent  of  the  guardian;  there  is  then 
no  objection  even  to  a  bounty  being  conferred  upon  the 
latter  (d).    2366. 

3.  The  same  principles  are  applied  to  persons  standing  3.  Quaai- 
in  the  relation  of  quasi-guardians  or  confidential  advisers  *dvifle«. 
or  ministers  of  religion,  and  to  every  case  where  influence 

is  acquired  and  abused,  where  confidence  is  reposed  and 
betrayed  (e).     2367. 

{a)Ilannahy.Hodgsany30Bea.Y,l9.  v.  Kennedy j  33  Beav.  133. 

{b)  Turner  v.  Collins,  L.  R.  7  Ch.  (e)  Id.  §  319  ;  Xattidge  v.  Prince, 

Ap.  329.  2  Gif.  246  ;  Smith  v.  Kay,  7  H.  L. 

{e)  Story's  Eq.  Jur.  §  317— 320  ;  Cas.  761,  771,  778—9;  Brown  y, 

Wright  v.  Vwnderplanki  2  E.  &  J.  1.  Kennedy,  33  Beav.  33 ;  CfraJiam  t. 

{d)  Story's  Eq.  Jur.  §  320;  Brown  Johnson,  L.  R.  8  Eq.  86. 
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Pt.III.  T.12, 

Oil.  tt,  s.  a. 

Holioiton. 


4.  A  solicitor  is  not  incapable  of  contracting  with  his 
client ;  but,  as  the  relation  must  give  rise  to  great  confi- 
dence in  the  solicitor,  or  to  very  strong  influence  over  the 
client,  the  Court  watches  such  a  transaction  with  jealousy, 
and  the  relation  must  be  dissolved  before  the  contract^ 
or  the  whole  onus  of  proving  the  fairness  and  propriety 
of  the  transaction  will  be  thrown  on  the  solicitor,  or 
he  must  show  that  the  client  had  sufiicient  advice  and 
assistance  to  relieve  him  from  the  pressure  arising  from 
the  relation  of  solicitor  and  client^  and  that  he  has  taken 
no  advantage  of  his  professional  position,  but  that  he  has 
done  as  much  to  protect  the  client's  interest  as  he  would 
have  done  in  the  case  of  the  client  dealing  with  a 
stranger  (a).  And  a  solicitor  who  is  an  agent  for  a  sale 
cannot  become  the  purchaser  without  full  explanation  to 
the  parties  interested  of  all  the  circumstances  of  the  sale 
and  of  the  value  of  the  property ;  because  his  duty  and 
his  interest  are  in  conflict  (b).  And  if  a  solicitor  can  show 
that  he  is  entitled  to  purchase,  yet  if,  instead  of  openly 
purchasing,  he  purchases  in  the  name  of  a  trustee  or 
agent,  without  disclosing  the  fact,  no  such  purchase  can 
stand  (c).  And  in  the  case  of  a  solicitor  taking  a  security 
or  a  purchase  from  his  client,  it  is  incumbent  on  the 
solicitor  to  prove  the  advance  of  the  money  to  the  client 
by  some  other  evidence  than  the  deed  of  security  or 
purchase  (d).    2368. 

As  a  general  rule,  a  solicitor  shall  not  accept  a  gift, 


(a)  Sec  Sugd.  Concise  View,  548  ; 
Story's  Eq.  Jur.  §  310—313 ;  JM- 
man  v.  LoyneSy  4  D.  M.  &  G.  270 ; 
Tomton  v.  Judge,  3  Drewry  306 ; 
Savery  v.  King,  5  H.  L.  Cas.  627, 
656—6  ;  Waters  v.  Tliorn,  22  Beav. 
547 ;  Spencer  ▼.  Ibpham,  Id.  573  ; 
Cowdry  v.  Day,  1  Gif .  316  ;  Oresley 
V.  Mtwsley,  1  Gif.  450 ;  4  D.  &  J. 
78  ;  Pe^irwn  v.  Bensany  28  Beav. 


598 ;  aibbg  v.  Daniel,  4  Gif.  1  ; 
Pisani  v.  Att.'Oen.for  Gibraltar, 
L.  R.  5  P.  C.  517. 

{h)  In  re  Blayes*  TruH,  1  Mac.  & 
G.  494,  497. 

{c)  Lewis  V.  HUlman,  8  H.  L.  Cas. 
630.  See  remarks  on  Agents,  infra, 
par.  2862. 

{d)  Grettley  v,  Mounley,  3  D.  F. 
&  J.  433,  444. 
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or,  in  any  way  whatever,  in  respect  of  the  subject  of  any  ^h"'I"2^' 
transaction  between  him  and  his  client,  make  a  gain  to 
himself  at  the  expense  of  his  client,  beyond  the  amount 
of  the  just  and  fair  professional  remuneration  to  which  he 
is  entitled  (a).  It  is  a  long-established  rule,  requisite 
for  the  safety  of  society,  that,  while  the  relation  of  so- 
licitor and  client  subsists,  the  solicitor  cannot  take  a  gift 
from  his  client.  If  the  relation  has  ever  subsisted,  it  must, 
in  the  first  place,  be  severed ;  and  then  some  independent 
advice  should  be  obtained  by  the  donor  (h).  On  the 
above  principle,  an  agreement  on  the  part  of  a  client  to 
allow  a  solicitor  a  commission  of  so  much  per  cent,  on  a 
fund  in  Court,  as  a  remuneration  for  recovering  the  fund 
or  employing  another  solicitor  to  recover  it,  was  void,  as 
contrary  to  the  policy  of  the  law  (c).  And  an  agreement 
by  a  client  to  aUow  his  solicitor  interest  on  his  bill  of 
costs,  could  not  be  maintained — at  all  events,  not  unless 
the  solicitor  informed  the  client  that  the  law  allowed  no 
such  charge,  or  the  client  acquiesced,  after  the  termination 
of  the  relation,  and  after  proper  advice  upon  the  subject  (d). 
But  a  deed  executed  by  a  client  in  favour  of  his  solicitor, 
if  voidable,  may  be  confirmed  by  the  will  of  the  client  (e). 
2368. 

An  agreement  between  a  solicitor  and  client,  that  a 
gross  sum  shall  be  paid  for  costs  for  business  already 
done,  is  valid.  But  an  agreement  to  pay  a  gross  sum 
for  business  hereafter  to  be  done  was  void.  And  if  a 
solicitor  takes  a  gross  sum  for  his  services,  without  an 

(a)  4  Cruise  T.  32,  c.  26,  §  36 ;  London,  27  Beav.  273  ;  10  H.  L. 

Story's  Eq.  Jur.  §  312  ;   Moss  v.  Cas.  26  ;  O'Brien  v.  Lenns,  4  Gif. 

Bainhriggty  18  Beav.  478  ;  6  D.  M.  221. 

&  G.   292  ;    Tonuan    v.   Jtidge,  3  (*)  Morgan  v.  Minett,  L.  R.  6 

Drewiy  306  ;  Be  Holmes't  Entate,  Ch.  D.  638. 

3  Gif.  337 ;  Nanney  v.   Williawis,  (o)  Strange  v.  Brennon,  15  Sim. 

22  Beav.  452  ;    Walker  v.  Smith,  346. 

29  Beav.  394;   Bam>k  of  London  (</)  Lyddony,MoisAJ).kiAOA. 

V.  Tyrrell,  and  Tyrrell  v.  Ba/nh  of  \e)  Stump  v  Qaby,  2  D.  M.  &  G. 
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^^^^JJ-^^' account,  he  should  preserve  evidence  of  the  fairness  of 
the  agreement,  and  that  the  client  had  good  advice,  or 
had  full  opportunity  and  capacity  to  judge  for  himself  (a). 
2360. 

These  paragraphs  must  be  read  subject  to  the  stat  33 
&  34  Vict.  c.  28,  [and  also  subject  to  the  provisions  of 
the  stat.  44  &  45  Vict.  c.  44,  and  the  solicitors'  remunera- 
tion orders  made  under  that  statute.]     2360a. 

If  a  solicitor  and  mortgagee  obtains  a  conveyance  from 
the  mortgagor,  and  the  mortgagor  is  a  man  in  humble 
circumstances,  without  any  legal  advice,  the  onus  of 
justifying  the  transaction  and  showing  that  it  was  a 
right  and  fair  transaction  is  thrown  upon  the  mortgagee 
(b).     2360b. 

5.  Docton.  5.  Similar  rules  apply  to  the  case  of  a  medical  adviser 
and  his  patient  (c).    2361. 

ti.  .vgeutB.  6.  An  agent  will  not  be  permitted  to  reap  any  advan- 
tage by  becoming  secret  vendor  or  purchaser  of  property 
which  he  is  authorised  to  buy  or  sell  for  his  principal  (c/). 
So  that  if  an  agent  sells  his  own  property  to  his  principal 
as  the  property  of  another,  without  disclosing  the  fact,  or 
if  an  agent  purchases  the  goods  of  his  principal  in  another 
name,  however  fair  the  transaction  may  be,  the  principal 
may  either  repudiate  it,  or  may  claim  any  profit  made  by 
the  agent ;  because  an  agent  will  not  be  allowed  to  place 
himself  in  a  situation  which,  under  ordinary  circum- 
stances, would  tempt  a  man  to  do  that  which  is  not  the 
best  for  the  principal  {e).  And  if  an  agent  employed  to 
purchase  for  another  purchases  for  himself,  he  will  be 
considered  as  the  trustee  of  his  employer,  at  the  option 


631.  But  see  Waters  v.  Thorn,  22 
Beav.  647,  559. 

(a)  Ee  Newman,  30  Beav.  196 ; 
Morgan'  v.  Higgins.  1  Gif.  277. 

(V)  Frees  v.  Coke,  L.  R.  6  Ch. 
Ap.  645,  649. 


(c)  Story's  Eq.  Jur.  §  314. 

(rf)  Story's  Eq.  Jur.  §  316. 

(fi)  Bewtley  v.  Graven,  18  Beav. 
76.  See  also  Bank  of  Londan  v. 
Tyrrell,  27  Beav.  273;  l)frreU  v. 
Bank  of  London,  10  H.  L.  Gas.  26. 
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of  the  latter  (a).  And  in  all  transactions  directly  and  ^^"J'J.i"^' 
openly  entered  into  betvreen  principal  and  agent,  the 
utmost  good  faith  is  required ;  so  that  the  agent  must 
not  conceal  any  facts  within  his  knowledge  which  might 
influence  the  judgment  of  his  principal  as  to  price  or 
value  (6).     2362. 

7.  A  trustee  is  not  allowed  to  pax-take  of  the  bounty  of  7^JJjjJe«« 
the  party  for  whom  he  acts,  except  under  circumstances  g^^J^^JiJ** 
which  would  make  the  same  valid  if  it  were  a  case  of  Sm^irTvinent 
eoiardianship  (e\     2363.  quired  a 

Trustees,  mortgagees,  and  executors,  with  powers  of  orthe^ 
sale,  cannot  buy  the  trust  estate  from  themselves,  or  in 
other  words  they  cannot  sell  it  to  themselves;  for  al- 
though they  may  vest  the  estate  by  conveyance  in  them- 
selves as  purchasers,  or  in  a  nominal  purchaser  as  a 
trustee  for  them,  yet  equity  would  not  allow  such  a 
purchase  to  stand,  unless  it  should  prove  beneficial  to 
the  cestui  que  trust  (d).  And  if  a  purchase  is  made  of  a 
trust  estate,  from  the  cestui  que  trust,  by  a  trustee  (not 
being  only  a  formal  or  nominal  trustee,  such  as  a  trustee 
to  support  contingent  remainders),  although  the  purchase 
be  at  a  public  auction,  unless  there  has  been  no  fraud, 
concealment,  or  advantage  on  the  part  of  the  trustee,  and 
no  want  of  protection  and  security  on  the  part  of  the 
cestui  que  trust,  the  cestui  que  trust  may  require  a  re- 
conveyance or  a  resale ;  and  if  the  resale  produces  more 
than  the  trustee  gave,  the  cestui  que  trust  may  repudiate 
the  first  sale,  and  adopt  the  resale ;  if  less,  he  may  affirm 
the  first  sale  {e).     And  a  trustee  for  a  person  not  sui 

(a)  Story's  Eq.  Jur.  §  316, 1211a ;  Domier,  23  Beav.  290 ;  Hickley  v. 

Sugd.  Concise  View,  646  ;  Kimher  Hickley,  L.  R.  2  Ch.  D.  190. 

V.  Barber,  L.  R.  8  Ch.  Ap.  56.  (e)  Sugd.  V.  &  P.  14th  ed.  69,  691 

(6)  Story's  Eq.  Jur.  §  315, 316 a;  — 4 ;  Lewin  on  Trusts,  4th  ed.  335, 

i>«/iy  V.  IfiwAtfOT,  33  Beav.  154.  342;    St.   §   322;    2   Sp.   943—4; 

(c)  Story's  Eq.  Jur.  §  321—2.  Sftiedley  v.   Varley,  23  Beav.  358 : 

(d)  Sugd.  Concise  View,  48, 547 ;  Denton  v.  Ikmner,  Id.  286  ;  Luff  v. 
And  dictum  of  M.  B.  in  Denton  v.  Lord,  34  Beav.  220. 
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^"J- JJ^»  juris  can  only  buy  the  estate  under  the  authority  of  the 
'  '  '  '  Court  (a).     2364. 

On  similar  principles,  agents,  commissioners  of  bank- 
rupts, trustees,  and  solicitors  of  bankrupts'  and  insolvents' 
estates,  or  their  partners  in  business,  auctioneers,  credi- 
tors who  have  been  consulted  as  to  the  mode  of  sale, 
counsel,  or  any  persons  who  by  being  employed  or 
concerned  in  the  affairs  of  another  have  acquired  a  know- 
ledge of  his  property,  even  though  the  bargain  be 
perfectly  fair,  are  incapable  of  purchasing  such  property, 
except  under  similar  restrictions  (6).  And  where  a 
trustee  or  agent  agrees  to  accept  a  benefit  from  an 
intended  purchaser,  the  purchase  cannot  be  maintained  (c). 
2366. 

Where  a  person  cannot  purchase  the  estate  himself, 
he  cannot  buy  it  as  agent  for  another.  So,  if  a  person 
is  disabled  from  purchasing,  his  solicitor  or  agent  in 
the  transsrction  is  equally  disabled,  although  for  his 
own  benefit  (d).  The  circumstance,  however,  that  two 
parties  stand  to  each  other  in  the  relation  of  trustee  and 
cestui  que  trust,  does  not  affect  any  dealing  between 
them  unconnected  with  the  subject  of  the  trust  (e), 
2366. 
FnrohaMs  A  salc  by  a  mortgagor  to  a  mortgagee  does  not  stand 
gees  and  upou  the  principle  of  a  sale  by  a  cestui  que  trust  to  his 
trustee,  but  on  the  same  principle  as  a  sale  between 
parties  having  no  connection  with  each  other ;  for  other- 
wise it  might  be  impossible  for  the  mortgagor  ever  to  get 
rid  of  his  debt  by  releasing  the  equity  of  redemption  (/). 
But  if  the  mortgagee  takes  a  conveyance  with  a  power 

(tf)  Sugd.  Concise  View,  548.  (d)  Sugd.  Concise  View,  546. 

(*)  See  Story's  Bq.  Jur.  §  322 ;  2  («)  Knight  v.  Majoribanit*,  2  Mac. 

Spence's  Eq.  Jur.  943—4  ;    Sugd.  &  G.  10. 

Concise  View,  643 — 4;    Pooley  v.  (/)  KnigM  v.   MajoribanJut,    2 

QuUtery  2  D.  &  J.  327.  Mac.  &  G.  10;  Sugd.  Concise  View, 

(tf)  Sugd.  Concise  View,  645.  546. 
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of  sale,  he  is  a  trustee  for  sale,  and  as  such  disabled  from  ^^",|  J  2^' 
purchasing  (a).     2367. 

A  creditor  who  has  taken  out  execution,  may  buy  the  cr«iit..rs. 
estate  sold  under  the  execution  (b).     2368. 

It  may  here  be  remarked,  that  where  a  power  is  given  ParchaMB  or 

i  c»  exchanges 

by  a  settlement  to  trustees  to  sell  or  exchange  the  estate  J^^^J^*"* 
with  the  consent  of  the  tenant  for  life,  or  to  the  tenant 
for  life  to  sell  or  exchange  with  the  consent  of  the 
trustees,  the  estate  may  be  safely  purchased  by  the 
tenant  for  life  himself,  or  taken  in  exchange  for  land  of 
his  own  (c).     2369. 


Section  III. 

Of  Deeds  which  are  invalid  on  a^ccnmt  of  Actual  or 
Constructive  Fraud  on   Third  Persons. 

An  instrument  may  be  entirely  set  aside  on  the  ground  ^  ."1.T.12. 

of  fraud  (d),  whether  actual  or  constructive;  so  that  con- 

tracts  which  operate  as  a  virtual  fraud  upon  third  persons 
are  invalid.     2370.     Thus, 

I.  If  clandestine  marriage  contracts  are   designed   to  i.  ciAncies- 

- .  .  tine  mar- 

impose  on  parents  or  persons  standmg  in  loco  parentis  nagp  Con- 
or in  some  other  peculiar  relation  to  the  parties,  so  as  to 
disappoint  their  bounty,  or  to  defeat  their  intentions  in 
the  disposition  of  their  property,  such  contracts  will  be 
set  aside,  or  the  equities  will  be  held  to  be  the  same  as 
if  they  had  not  been  entered  into  (e),     2371. 

IL  So,  relief  will  be  granted  to  the  injured  parties,  11.  Prands 

,  ,  on  mar- 

where  persons,  after  doing  acts  required  to  be  done  on  a  "•en- 
treaty of  marriage,  render  those  acts  virtually  unavailing 

(a)  Sugd.  Concise  View,  645—6.  v.  Talhot,  L.  R.  6  Ch.  Ap.  32. 

(J)  Sugd.  Concise  View,  646.  (rf)  See  Story's  Eq.  Jur.  §  If.!. 

(<?)    2   Sugd.    Pow.   492;    Sugd.  (<?)  See  Story's  Eq.  Jur.  §  275. 
Concise  View,  646.  649  ;  Dirrorutmi 

p2 
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^™*  B*  s!'  ^y  entering  into  other  secret  agreements,  or  derogate 
from  those  acts,  or  otherwise  commit  a  fraud  upon  a 
marriage  (a).  As  where  a  parent  declines  to  consent  to 
a  marriage  on  account  of  the  intended  husband  being  in 
debt,  and  the  brother  of  the  latter  gives  a  bond  for  the 
debts  to  procure  such  consent,  and  the  intended  husband 
then  gives  a  secret  counter-bond  to  his  brother  to  in- 
demnify him  against  the  first  (b).  So  where  «.  brother, 
on  the  marriage  of  his  sister,  let  her  have  a  sum  of  money 
privately,  that  her  fortune  might  appear  to  be  as  much 
as  was  insisted  on,  and  the  sister  gave  a  bond  to  the 
brother  to  secure  the  repayment  thereof,  the  bond  was 
set  aside  (c).  So  where,  upon  a  treaty  of  marriage,  a 
creditor  of  the  intended  husband  concealed  his  own  debt, 
and  misrepresented  to  the  wife's  father  the  amount  of 
the  husband's  debts,  the  transaction  was  treated  as  a 
fraud  upon  the  marriage,  and  the  creditor  was  prevented 
fix)m  enforcing  his  debt  (d).  And  where  a  father,  on  the 
marriage  of  his  daughter,  enters  into  a  covenant,  that,  on 
his  death,  he  will  leave  her  a  full  and  equal  share  of  all 
his  personal  estate,  he  cannot  afterwards  transfer  a  portion 
of  his  personal  property  to  another  child,  retaining  the 
annual  income  thereof  for  his  life  (e).     2372. 

III.  Relief  will  also  be  granted  against  acts  secretly 
done  by  a  woman  in  contravention  of  the  marital  rights, 
or  in  disappointment  of  the  just  expectations  of  her  in- 
tended husband.  As  where  a  lyoman,  in  contemplation 
of  marriage,  and  without  the  privity  of  her  intended 
husband,  makes  a  settlement  to  her  separate  use,  or  a 
conveyance  in  favour  of  persons  for  whom  she  is  under 
no  moral  obligation  to  provide.  But  a  reasonable  pro- 
vision for   her  children   by  a  former  marriage,   under 

(a)  Story's  Bq.  Jur.  §  268—272.  (d)  Story's  Eq.  Jur.  §  271. 
(*)  Story's  Eq.  Jur.  §  269.  (<?)  Story's  Bq.  Jur.  J  382. 
(c)  Story's  Eq.  Jur.  §  270. 
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circumstances  of  good  faith,  is  free  from  objection  (a),  ch!";^^^' 
2373. 

IV.  By  the  stat.  3  Hen.  7,  a  4,  all  deeds  of  gifts  of  iv-d^^' 
goods  made  in  trust  to  the  use  of  the  doDor,  shall  be  the^^of' 
void;  because  otherwise  persons  might  be  tempted   to  ********°°'^" 
commit  treason  or  felony  without  danger  of  forfeiture, 

and   the   creditors   might  also   be   defrauded    of    their 
rights  (i).    2374. 

V.  By  the  stat.  13  Eliz.  c.  5,  s.  1  (made  perpetual  by  v.  voiun- 
the  stat.  29  Eliz.  c.  5),  "for  the   avoiding  of  feigned  ^^^^^ 
covinous,  and  fraudulent  feoffments/'  etc,  "  contrived  of  ^  ^• 
malice,  fraud,  covin,  collusion,  or  guile,"  to  "  delay,  hinder, 

or  defraud  creditors  or  others,''  it  is  enacted,  that  "  all 
and  every  feoffment,  gift,  grant,  alienation,  bargain  and 
conveyance  of  lands,  tenements,  hereditaments,  goods  and 
chattels,  or  of  any  of  them,  or  of  any  lease,  rent,  com- 
mon, or  other  profit  or  charge  out  of  the  same  lands,  tene- 
ments, hereditaments,  goods  and  chattels,  or  any  of  them, 
by  writing  or  otherwise,  and  all  and  every  bond,  suit, 
judgment,  and  execution,  at  any  time  had  or  made  si- 
thence  the  beginning  of  the  Queen's  Majesty's  reign  that 
now  is,  or  at  any  time  hereafter  to  be  had  or  made,  to  or 
for  any  intent  or  purpose  before  declared  and  expressed, 
shall  be  from  henceforth  deemed  and  taken  (only  as 
against  that  person  or  persons,  his  or  their  heirs,  succes- 
sors, executors,  administrators  and  assigns,  and  every  of 
them,  whose  actions,  suits,  debts,  accounts,  damages, 
penalties,  forfeitures,  heriots,  mortuaries  and  reliefa,  by 
such  guileful,  covinous,  or  fraudulent  devices  and 
practices,  as  is  aforesaid,  are,  shall,  or  might  be  in  any 
ways  disturbed,  hindered,  delayed,  or  defrauded),  to  be 
clearly   and  utterly  void,  frustrate,  and  of  none  effect ; 

(a)   Story's  Eq.  Jur.  §  273  ;    2  v.  Lonsdale,  4  Gif.  159  ;  1  D.  J.  & 

Spence's  Eq.  Jur.  505  ;  CtmnteM*  of  Sm.  433  ;  Downes  y.  Jennings,  32 

Strathmore  y.  Bowen,  1  Lead.  Cas.  Beav.  290. 

Eq.  2nd  ed.  325  et  seq. ;  Prideaux  (fi)  2  Bl.  Com.  441. 
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c^!";  Z's?'  ^^y  pietence,  colour,  feigned  consideration,  expressing  of 
use,  or  any  other  matter  or  thing  to  the  contrary  not- 
withstanding." But,  by  s.  5,  it  is  provided  "that  this 
Act,  or  anything  therein  contained,  shall  not  extend  to 
any  estate  or  interest  in  lands,  tenements,  hereditaments, 
leases,  rents,  commons,  profits,  goods  or  chattels,  had, 
made,  conveyed  or  assured,  or  hereafter  to  be  had,  made, 
conveyed  or  assured,  which  estate  or  interest  is  or  shall 
be  upon  good  consideration  and  bonS,  fide  lawfully  con- 
veyed or  assured  to  any  person  or  persons,  or  bodies  politic 
or  corporate,  not  having  at  the  time  of  such  conveyance 
or  assurance  to  them  made,  any  manner  of  notice  or 
knowledge  of  such  covin,  fraud,  or  collusion  as  is  afore- 
said."    2376. 

In  consequence  of  this  statute,  deeds,  though  good  as 
between  the  parties  and  in  other  respects,  are  void  as 
against  creditors,  when  made  with  an  actual  intent  to 
defraud  them  (a),  even  though  such  deeds  be  for  valuable 
consideration  (b),  except  as  regards  a  bon&  fide  purchaser 
from  the  debtor  or  from  an  assignee  of  the  debtor  without 
notice  of  the  circumstances  amounting  to  such  actual 
fraud.  But  it  is  not  at  all  necessary  to  show  auy  actual 
fraud  in  intent :  if  the  transaction  must  have  the  effect  of 
"  disturbing,  hindering,  delaying,  or  defrauding  "  creditors, 
the  Court  will  presume  the  intention.  And  if  a  person 
makes  a  conveyance  or  assignment  of  any  real  or  pei*sonal 
property  which  is  liable  to  his  debts  (unless  it  is  to  a  pur- 
chaser for  valuable  consideration  who  has  no  notice  of  a 
fraudulent  intent),  and  at  the  time,  or  soon  afterwards,  he 
is  deeply  indebted  to  such  an  amount  that  he  has  not 
ample  means  besides  that  property  available  to  pay  the 
debts,  without  his  creditors  being  delayed  or  hindered, 

(fl)  4  Cruise  T.  32,  c.  27,  §    4  ;  (*)  4  Cruise  T.  32,  c.  27,  §  4 ; 

Skee  V.   French,  3  Drewry  717  ;  Strottg  v.  Strong^  18  Beav.  408  ; 

Be49ty  V.  W'uidliam,  6  Ad.  A:  El.  J5<>«  v.  Nwi'M,  21  Beav.  511 ;  Wells 

(N.  S.)  166.  V.  Gardner,  L.  R.  7  Eq.  317. 
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such  conveyance  or  assignment  is  void  as  against  those  ^°*^J^» 
who  were  creditors  at  the  time  of  and  subsequent  to  the 
deed^  to  the  extent  to  which  it  may  be  necessary  to  deal 
with  the  property  for  their  satisfaction  (a).  A  deed,  how- 
ever, which  is  apparently  voluntary,  may  be  shown  by 
extrinsic  evidence  to  have  been  made  for  valuable  con- 
sideration, and  may  be  supported  as  such  against  credi- 
tors (6).  And  a  deed  is  not  necessarily  void  under  this 
Act,  merely  because  designed  to  prefer  or  defeat  a  par- 
ticular creditor  (c).    2376. 

A  man  who  contemplates  going  into  trade,  cannot,  on 
the  eve  of  doing  so,  take  the  bulk  of  his  property  out 
of  the  reach  of  those  who  may  become  his  creditors  in 
the  trading  operations.  So  that  a  voluntary  settlement, 
whereby  a  settlor  takes  the  bulk  of  his  property  out  of 
the  reach  of  his  creditors  shortly  before  engaging  in 
trade  of  a  hazardous  character,  or  of  which  he  has  little 
or  no  knowledge,  may  be  set  aside,  in  a  suit  on  behalf 
of  creditors  who  became  such  even  after  the  settlement  (d)^ 

(a)  See  Story's  Eq.  Jur.  §  352  Meese  River  Silver  Mining  Com' 

—374,  381  ;   2  Spence's  Eq.  Jur.  pany  v.  Atwcllj  L.  R.  7  Eq.  347  ; 

887  ;  4  Cruise  T.  32,  c.  27,  §  16—  Freeman  v.  Pope,  L.  R.  9  Eq.  206 ; 

17  ;  Coote  Mortg.  3rd  ed.  238  ;  2  5  Gh.  Ap.  638 ;  Allen  y.  Bonnett, 

BL  Com.  441 ;  1  Pres.  Shep.  T.  G6 ;  L.  R.  6  Ch.  Ap.  677  ;  Orossley  v. 

Add.     Cont.    6th    ed.     149—156;  Elworthy,     L.    R.    12    Eq.    168; 

Tmyne'g  case,  3  Co.  80 ;  Chit.  Con.  Mackay  v.  Douglas,  L.  R.  14  Eq. 

8thed.380etseq.  ;i85feaj/v. /Sw/%,  106;  Cornish  v.    Clark,  L.  R.  14 

1  Mac.  &  G.  364  ;  Re  Magawley's  Eq.  184 ;  Kent  v.  Riley,  L.  R  14 

Trust,  5  De  G.  &  S.  1 ;    BoU  v.  Eq.  190 ;  Taylor  v.  Coenen,  L.  R. 

Smith,  21   Beav.  611 ;  Barton  v.  1  Ch.   D.  636;  Spencer  v.  Slater^ 

Vanheythuysen,    11     Hare    126;  L.  R.  4  Q.  B.  D.  13;  Boldero  v. 

Dening  v.    Ware,  22  Beav.   184  ;  London  and    Westminster  Loan, 

Holmes  v.  Penney,  3  K.  &  J.  90  ;  etc.,  Co.,  L.  R.  6  Ex.  D.  47.- 

Tumley  v.  Uoopvr,  3  Sm.  &  G.249;  (J)  Pott  v.  Todhunter,  2  Coll.  76. 

Dartille  v.  Terry,  6  Hurl.  &  Norm.  (o)  Ad.  Cont.  6th  ed.  161  ;  Chit. 

807  ;  Thompson  v.  Webster,  4  Drew.  Cont.  8th  ed.  383 ;  Alton  v.  Marri- 

628;  4  D.  &  J.  600  ;  Acramun  v.  son,  L.  R.  4  Ch.  Ap.  622.  See  infra, 

Corhett,   1   Jobns.  &  Hem.  410  ;  par.  2381,  note  (a). 

Barling  v  Bishopp,  29  Beav.  417  ;  (d)  Mackay  v.  Douglas,  L.  R.  14 

Stokoe  V.    Cortan,  29  Beav.   637  ;  Eq.  106  ;  Ex  parte  Russell,  In  re 

Splrett  V.  Willows,  3  D.  J.  &  S.  293;  Butterrcorth.  19  Ch.  D.  (Ap.)  688. 
SmUh  y.  CherriU,  L.  R.  4  Eq.  390; 
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^^H^tlV'  And  a  trader  cannot,  by  covenants  in  a  post-nuptial  settle- 

ment  or  even  a  pre-nuptial  settlement,  withdraw  from  his 

creditors  future  property  which  he  may  acquire,  though 
he  may  be  solvent  at  the  date  of  the  settlement  (a).  2377. 
As  regards  the  rights  of  creditors  with  respect  to 
conveyances  and  assignments  to  their  prejudice,  there 
may  be  three  distinct  questions :  (1)  Whether  they  are 
acts  of  bankruptcy  ?  (2)  Whether  they  are  fraudulent 
preferences,  which,  when  not  prohibited  by  statute,  were 
held  to  be  void  as  against  the  assignees  in  bankruptcy, 
as  contrary  to  the  policy  of  the  bankrupt  law  ?  (3) 
Whether  they  are  void  under  the  statute  of  13  Eliz. 
c.  5,  and  the  construction  put  on  it  by  the  Courts  of 
Law  and  Equity  ?     2378. 

Now  with  reference  to  the  third  of  these  questions.  Judge 
Story,  in  his  "  Commentaries  on  Equity  Jurisprudence,'* 
§  352,  remaxks  that  this  Act "  has  always  received  a  favour- 
able and  liberal  construction  in  all  Courts,  both  of  Law 
and  Equity."  And  the  only  true  principle  would  seem  to 
be  that  where  a  conveyance  or  assignment  is  made  for  no 
consideration,  or  (unless  bona  fide)  only  for  an  antecedent 
debt  or  a  meritorious  consideration  or  even  for  a  valuable 
consideration,  but  with  a  knowledge  on  the  part  of  the 
purchaser  of  an  intent  to  delay,  hinder,  or  defraud  credi- 
tors, and  it  withdraws  from  the  debtor  the  means  of  pay- 
ing the  general  body  of  his  creditors,  it  is  void,  as  against 
them  by  virtue  of  the  stat.  13  Eliz.  c.  5,  whether  made 
under  pressure  or  not,  and  whether  made  in  contempla- 
tion 'of  bankruptcy  or  not.  To  hold  otherwise,  would 
open  a  door  to  innumerable  i'rauds  on  creditors,  especially 
in  the  case  of  assignments  of  all  a  debtor's  property,  and 
more  particularly  when  made  to  a  relative  or  friend.  A 
debtor  might  incur  a  number  of  debts,  to  any  amount,  and 
yet  defeat  all  but  a  particular  creditor,  perhaps  a  relative 

(fl)  Ex  parte  Bolland,  In  re  Olint,  L.  R.  17  Eq.  115. 
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or  friend,  with  whom  he  might  have  an  understanding  ^^}li  ^  Jf » 
that  he  should  receive  part  back,  or  that  the  property 
should  be  held  in  trust  for  him.     2379. 

Where  a  debtor  gives  a  bill  of  sale  or  makes  some 
other  disposition  of  all  his  property,  it  is  very  different 
from  the  case  where  a  creditor  gets  a  judgment  in  an 
adverse  suit,  having  the  same  effect  of  taking  all  the 
debtor's  property.  In  the  former  case,  the  bill  of  sale 
or  other  disposition,  if  not  the  voluntigry  act  of  the  debtor, 
is  an  act  in  which  the  debtor  concurs,  though  it  may  be 
under  pressure  :  it  is  his  own  act.  But  in  the  latter 
case,  the  act  is  the  act  of  the  creditor,  which  the  debtor 
cannot  avoid.     2380. 

To  take  a  case  out  of  the  statute,  it  must  be  both 
"  on  good  consideration  "  and  "  bon&  fide."  It  has  indeed 
been  held  that  an  antecedent  debt  or  a  meritorious 
consideration  may  be  a  good  "consideration."  And  a 
preference  of  a  particular  creditor  may,  under  some  cir- 
cumstances^  be  only  right;  while,  on  the  other  hand,  the 
defeating  a  particular  creditor  may  be  for  the  benefit  of 
the  general  body  or  the  majority  of  the  creditors.  But 
it  cannot  be  justly  regarded  as  a  bonH  fide  transaction, 
where  a  debtor  makes  over  all  his  property  to  a  particular 
creditor  and  thereby  disables  himself  from  paying  any  of 
the  others  (a).  Suppose  a  man  having  £100,000,  and 
owing  that  amount  to  one  creditor,  and  £900,000  to 
others :  could  it  be  anything  else  but  the  grossest  dis- 
honesty and  fraud  upon  them,  if  he  were  to  make  over  the 
whole  £100,000  to  the  creditor  to  whom  he  owed  that 
amount  ?  and  this  would  be  especially  bad,  if  the  pro- 
perty consisted  of  chattels,  and  if,  though  he  assigned 
them  to  the  first  creditor,  he  remained  in  possession  of 

(a)   The  last  two  sentences  of  require  qualification.    Taken  gene- 

the  judgment  of  (riffard^  L.  J.,  in  rally,  he  considers  them  quite  un- 

AUon  V.  Harrison,  L.   R.  4   Ch.  sound. 
Ap.  626,  appear  to  the  writer  to 
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^h'"' JJ^'  ^^^^  chattels,  and  thereby  may  have  led  the  subsequent 
creditors  to  suppose  that  he  was  the  owner  of  them,  in 
consequence  of  which  they  may  have  been  induced  to 
trust  him.  True  it  is,  that  they  might  hiave  searched 
the  register.  But  the  fact  of  registration  does  not 
validate  a  transaction  which,  of  itself,  is  invalid,  or 
fraudulent,  whether  actually  or  constructively.  It  may 
be  said  of  registration,  that  the  deed  would  not  be  valid 
as  against  creditors  without  it;  but  the  deed  may  not 
be  valid  even  with  it.     2381. 

In  order  to  be  obnoxious  to  the  statute,  it  is  not  neces- 
sary that  there  should  be  a  wilful,  otherwise  called  an 
actual,  fraud.  It  is  sufficient  if  there  is  a  virtual  or 
constructive  fraud.  The  question  is  this — Is  it  within 
the  mischief  intended  to  be  guarded  against  by  the  Act  ? 
Does  it  necessarily  operate  to  delay,  hinder,  or  defeat 
creditors,  in  a  manner  which  the  law  deems  to  be  con- 
trary to  good  faith  ?     2382. 

It  is  for  the  plaintiff  to  make  out  his  case ;  and,  in 
inter-pleader  cases,  the  claimant,  under  a  bill  of  sale  or 
other  disposition,  is  in  the  situation  of  a  plaintiff.  He 
seeks  to  deprive  the  judgment  creditor  of  the  possession 
which  he  has  acquired  under  the  judgment.  On  the 
claimant,  therefore,  is  the  onus  of  proving  his  title,  as 
claimant  and  virtual  plaintiff,  to  property  not  in  his 
possession,  but  in  the  possession  of  the  officer  of  the 
Court,  as  the  agent  of  the  judgment  creditor.  It  is  for 
the  claimant  to  prove  that  the  biU  of  sale  or  other 
disposition  is  both  on  valuable  or  good  consideration, 
and  bona  fide,  without  notice  of  circumstances  amounting 
to  actual  or  constinictive  fraud.     2383. 

It  has  been  held  that  a  creditor  under  a  voluntary 
post-obit  bond  is  as  much  entitled  to  the  benefit  of  the 
statute  as  any  other  creditor  (a).     2384. 

(0)  Adames  v.  Hallett,  L.  K.  6  Eq.  468. 
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If  there  is  a  positive  agreement,  that  after  a  settlement,  ^^^\  1'}^; 
a  sale,  or  a  mortgage  of  chattels,  the  settlor,  vendor,  or 
mortgagor  shall  retain  the  apparent  ownership  of  them ; 
this  is  a  fraud  on  creditors,  because  it  enables  him  to  gain 
a  false  credit.  But  this  doctrine  does  not  apply  where 
the  retaining  the  possession  is  consistent  with  the  nature 
of  the  transaction,  and  does  not  appear  to  have  been 
fraudulent,  or  where  the  transfer  is  so  notorious  that 
the  continuance  of  possession  does  not  create  any  false 
credit,  or  where  the  settlor,  vendor,  or  mortgagor  is  not 
indebted  at  the  time  (a).     2386. 

A  bill  of  sale  of  all  the  grantor's  then  existing  and 
after-acquired  property,  by  way  of  mortgage,  to  secure  an 
existing  debt  and  future  advances  is  not  void  under 
the  stat.  13  Eliz.  c.  5,  if  it  is  made  bon&  fide,  and  not  as  a 
cloak  for  retaining  possession  by  the  grantor  (6).  2386a. 

If  a  trader  in  insolvent  circumstances  agrees  to  sell  his 
business  and  stock  in  trade  to  a  person  who  has  no  know- 
ledge of  the  state  of  the  trader's  affairs,  in  consideration 
of  (inter  alia)  an  annuity  to  his  wife,  although  the  sale  is 
valid,  yet  the  transaction^  so  far  as  it  is  a  settlement  of  the 
annuity  on  the  wife,  is  within  the  stat.  13  Eliz.  c.  5,  and 
may  be  set  aside  by  a  creditor,  as  regards  the  annuity, 
without  impeaching  it  in  any  other  respect  (t*).     2386. 

If  a  father  assigns  to  his  son  his  dwelling  house  and 
personal  estate,  in  consideration  of  natural  love  and  affec- 
tion, and  by  a  bond,  bearing  even  date  with  the  assign- 
ment, but  not  noticed  therein,  the  son  binds  himself  to 
maintain  his  father's  wife  and  children,  the  assignment  is 
not  void  against  creditors  under  the  stat.  13  Eliz.  c.  5  {d), 
2387. 

ko)  Coote   Mortg.  3rd  ed.  239;  ^flOT/(>rrf,L.  K.  12  Ch.  D.  (Ap.)314. 

Add.  Cont.  6th  ed.  163—7 ;  Gale  v.  (c)  French  v.  Freftch,  6  D.  M.  & 

BumeU,  7  Ad.  &  El.  (N.  S.)  850 ;  G.  95.    See  Wakefield  v.  Gibbon,  1 

Ex  parte  Gamc»,  In  re  Bamford,  Gif.  401. 

L.  R.  12  Ch.  D.  (Ap.)  314.  (d)  Gale  v.  Will'mmifon,  8  M.  & 

(V)    Ex  parte    Gameg,    In    re  W.  405. 
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^n^ll  s?'"'  ^  ^  general  rule,  a  post-nuptial  settlement  by  a  husband 
deeply  indebted  at  the  time,  is  void  as  against  creditors, 
even  though  made  in  pursuance  of  a  pre-nuptial  parol 
contract ;  for  such  a  contract  is  inoperative  in  consequence 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4  (a).  But 
if  a  person  agrees  to  pay  all  the  debts  of  another,  on 
condition  that  the  latter  shall  make  a  post-nuptial  settle- 
ment of  his  property  so  as  to  be  applied  for  the  main- 
tenance of  the  settlor,  his  wife,  and  children,  "  or  any  of 
them,"  at  the  absolute  discretion  of  the  trustees ;  and 
such  a  settlement  is  accordingly  executed;  it  is  good 
against  subsequent  creditors,  and  even  against  a  person 
who  was  a  creditor  at  the  time  it  was  executed,  if  the 
person  who  agrees  to  pay  the  settlor's  debts  was  not 
aware  of  the  existence  of  the  debt  due  to  that  creditor, 
but  was  assured  that  the  debts  paid  by  him  constituted 
the  only  debts  of  the  settlor.  And  in  such  case,  the 
discretion  of  the  trustees  being  absolute,  the  Court  can- 
not apportion  the  income  of  the  settlor  between  his  wife 
and  children,  so  as  to  make  the  settlor's  part  of  it 
available  for  his  creditors  (b).     2388. 

The  burden  of  proving  his  solvency  at  the  time  rests 
upon  the  settlor  (c).    2388a. 

If  a  voluntary  settlement  contains  a  general  power  to 
the  settlor  to  dispose  of  or  mortgage  the  estate,  it  will  be 
deemed  fraudulent  as  against  creditors  by  statute  and 
judgment ;  but  a  power  to  revoke  for  a  particular  purpose 
may  not  make  such  a  deed  void  (d).    2389. 

Unless  the  marriage  itself  was  a  mere  fraudulent 
contrivance  for  defeating  creditors,  a  settlement  of  the 
husband's  property  made  previously  to  and  in  contempla- 

(a)   Warden  v.  Jones,  23  Beav.  (J)  Holme*  v.  Pentiey,  3  K.  &  J. 

87  ;  2   D.   &  J.   76  ;    Buhner  v.  90. 

Hunter,  L.  R.  8  Eq.  46  ;  and  see  (jo)  CroMley  v.  Elworthy,  L.  R. 

supra,  par.  1695, 1696  ;  CrossleyY.  12  Eq.  168. 
Elitorthy,  L.  R.  12  Eq.  158.  (rf)  2  Sugd.  Pow.  234. 
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tion  of  the  marriage,  will  be  supported  so  far  as  concerned  ^n^e'^'s?* 
the  interests  of  the  wife  and  children,  even  though  the 
wife  contracted  the  marriage  and  obtained  the  settlement 
with  a  full  knowledge  that  the  husband   was  in   em- 
barrassed circumstances  (a).     2390. 
VI.     By  the  stat.  27  Eliz.  c.  4,  s.  1  (made  perpetual  by  vi.  voiun- 

tary  deeds 

the  stat.  30  Eliz.  c.  18),  it  is  enacted,  "  That  all  and  every  ^oid  under 

''  '  ^   thertat.  27 

conveyance,  grant,  charge,  lease,  estate,  incumbrance  and  ^-  °-  *» 
limitation  of  use  or  uses,  of,  in,  or  out  of  any  lands,  tene- 
ments, or  other  hereditaments  whatsoever,  had  or  made 
any  time  heretofore  si  thence  the  beginning  of  the  Queen's 
Majesty's  reign  that  now  is,  or  at  any  time  hereafter  to 
be  had  or  made,  for  the  intent  and  of  purpose  to  defraud 
and   deceive   such  person  or  persons,  bodies   politic   or 
corporate,  as  have  purchased  or  shall  afterwards  purchase 
in  fee  simple,  fee  tail,  for  life,  lives,  or  years,  the  same 
lands,  tenements,  and  hereditaments,   or  any   part   or 
parcel   thereof  so  formerly   conveyed,    granted,  leased, 
charged,  incumbered,  or  limited  in  use,  or  to  defraud  and 
deceive  such  as  have  or  shall  purchase  any  rent,  profit, 
or  commodity  in  or  out  of  the  same  or  any  part  thereof, 
shall  be  deemed  and  taken  (only  as  against  that  person 
and  persons,  bodies  politic  and  corporate,  his  and  their 
heirs,  successors,  executors,  administrators,  and  assigns, 
and  against  all  and  every  other  person  and  persons  law- 
fully having  or  claiming  by,  from  or  under  them  or  any 
of  them,  which  have  purchased  or  shall  hereafter  so  pur- 
chase for  money  or  other  good  consideration,  the  same 
lands,  tenements,  or  hereditaments,  or  any  part  or  parcel 
thereof,  or  any  rent,  profit,  or  commodity  in  or  out  of 
the  same),  to  be   utterly   void,  frustrate,   and  of  none 
effect;    any   pretence,   colour,  feigned   consideration,   or 
expressing  of  any  use  or  uses  to  the  contrary  notwith- 

(a)  Colombine  v.  PenhaU,  1  8m.      Gif.  49,  62  ;    and  see  Kevan    v. 
U  G,  228  ;  Fraiter  v.  Thompson,  1       Ora/nford,  L.  It.  6  Ch.  D.  (Ap.)  29. 
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^H^i'Ji^'  standing."  But  by  s.  4,  it  is  provided  "That  this  Act 
or  anything  therein  contained  shall  not  extend  or  be 
construed  to  impeach,  defeat,  make  void,  or  frustrate  any 
conveyance,  assignment  of  lease,  assui'ance,  grant,  charge, 
lease,  estate,  interest,  or  limitation  of  use  or  uses,  of,  in, 
to,  or  out  of  any  lands,  tenements,  or  hereditaments 
heretofore  at  any  time  had  or  made,  or  hereafter  to  be 
had  or  made,  upon  or  for  good  consideration  and  bon& 
fide,  to  any  person  or  persons,  bodies  politic  or  corporate ; 
anything  before  mentioned  to  the  contrary  hereof  notwith- 
standing."    2391. 

The  object  of  this  statute  being  to  give  full  protection 
to  subsequent  purchasers  against  prior  voluntary  convey- 
ances, it  has  been  decided,  that  in  consequence  of  this 
statute,  a  prior  conveyance  is  void  as  against  a  subsequent 
purchaser  or  mortgagee,  from  or  of  the  voluntary  grantor, 
whether  with  or  without  notice  (but  not  from  or  of  his 
heir  or  devisee),  and  even  after  proceedings  to  enforce  such 
prior  conveyance,  if  not  actually  on  valuable  considera- 
tion, although  it  may  be  bon&  fide  and  on  good  considera- 
tion, or  although  it  may  be  expressed  to  be  made  for 
divers  valuable  considerations  (not  naming  them),  or 
although  made  by  direction  of  a  C!ourt  of  Equity ;  on  the 
ground  that  the  statute  in  every  such  case  infers  fraud, 
and  will  not  suffer  the  presumption  to  be  rebutted.  As 
between  the  parties  themselves,  however,  such  convey- 
ances are  binding.  And  when  a  voluntary  settlement  has 
been  made,  subsequent  judgment  creditors  of  the  settlor 
cannot  acquire  rights  in  derogation  of  it  which  the  settlor 
would  not  have  possessed.  And  as  between  two  voluntary 
conveyances,  if  the  first  is  Iraudulent,  the  second  will 
prevail;  but  where  each  is  bon^  fide,  equity  will  not 
interfere  (a).     A  conveyance  in  the  form  of  a  purchase 

(a)  Story'8  Eq.  Jur.  §  425,  426,      4  Cruise  T,  32,  c.  27,  §  9,  12,  21,23, 
4,S3  ;  2  Spence's  Eq.  Jur.  288,  638  ;       26,  29,  44,  47,  49  ;  Sugrd.  Concise 
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deed  for  valuable  consideration,  but,  in  fact,  voluntary,  ^^g* JJ^* 
will  not  be  supported  against  a  prior  voluntary  conveyance 
by  the  same  party,  even  though  the  prior  voluntary  con- 
veyance did  not  appear  to  have  been  parted  with  or  com- 
municated to  the  voluntary  grantee  (a).  And  where  the 
price  is  inadequate  in  a  considerable  degree,  or  where  an 
apparent  inadequacy  of  price  is  coupled  with  other  cir- 
cumstances indicating  a  fraudulent  collusion  between  the 
purchaser  and  the  vendor  to  avoid  a  preceding  conveyance, 
a  purchaser  under  such  circumstances  will  not  be  entitled 
to  the  protection  of  the  statute  (6).  Nor  will  equity 
interfere  in  favour  of  a  subsequent  purchaser,  where  the 
voluntary  grantee  has  conveyed  to  a  bon&  fide  purchaser 
for  valuable  consideration,  or  a  person  has  intermarried 
with  the  voluntary  grantee  on  the  faith  of  the  voluntary 
deed,  before  the  bon&  fide  purchaser  from  the  voluntary 
grantor  acquired  his  title  (c).  And  equity  will  not  give 
its  aid  to  a  voluntary  settlor  to  enable  him  to  complete  a 
contract  for  sale  against  a  purchaser ;  though  the  Court 
will  enforce  it  at  the  suit  of  the  purchaser,  even  with 
notice  at  the  time  of  his  purchase  (d),     2392. 

The  law  that  a  man  who  has  executed  a  voluntary 
settlement  is  enabled  to  sell  the  estate,  just  as  if  he 
had  done  nothing,  is  highly  unreasonable.    And  the  Court 


View,  666—6  ;  Burton,  §  224—5  ; 
KeUan  v.  Kelson^  10  Hare  385 ;  Doe 
d.  Newman  v.  JRysJuim,  17  Ad.  &  E. 
724  ;  Bartim  v.  Vanheythvynen,  11 
Hare  126  ;  LewU  v.  Reeit,  3  K.  & 
J.  132,  150—1 ;  LUnfd  v.  AUwood, 
3  D.  &  J.  614 ;  Dolphin  v.  Aylward, 
L.  R.  4  H.  L.  486 ;  Bother  v.  WU- 
Iwnu,  L.  R.  20  Eq.  210;  Daking  v. 
Whimper,  26  Beav.  668.  In  this 
case  it  was  held  that  the  volunteers 
had  no  equity  against  the  purchase 
money  payable  to  the  voluntary 
settlor.  The  propriety  of  this  deci- 
sion sf^eTTiR  quostionablc 


(«)  RoherU  v.  WUliams,  4  Hare 
130. 

(*)  4  Cruise  T.  32,  c.  27,  §  42 ;  2 
Sugd.  Pow.  228. 

(c)  For  examples  of  the  mode  of 
relief  in  cases  of  fraud,  see  Story's 
Eq.  Jur.  §  437—439  ;  Id.  §  434  ; 
Sugd.  Concise  View,  669  ;  1  Pres. 
Shep.  T.  65. 

(rf)  Sugd.  Concise  View,  570  ;  2 
Spence's  Eq.  Jur.  289 ;  4  Cruise  T. 
32.  c.  27,  §  29;  1  Pres.  Shep.  T.  65; 
Clarke  v.  WiUoU,  L.  R.  7  Ex.  313 ; 
V.-C.  Mallrut  in  Rofthn'  v.  WWiaini^. 
L.  R.  20  Eq.  218. 
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^^I'Tx*  ^^^^  ^*y  ^^^^  ^^  ^^y  circumstances  constituting  a  con- 

sideration  moving  from  the  grantee  to  the  grantor,  to 

take  a  case  out  of  the  category  of  voluntary  deeds  (a). 

2898. 

The    assignment     of    leasehold    property    to    which 
liability  is  attached   is   not  a   voluntary   deed,  but  is, 
in  itself,  a  conveyance   for   valuable   consideration  (b). 
2898a. 
Gifte  to  cha-      There  is  this  exception  to  the  general  rule,  in  the  case 
of  a  charity,  that  if  a  purchaser  has  notice  of  a  gifl  to  a 
charitable  use,  or  purchases  without  notice  from  a  pur- 
chaser with  notice  of  such  a  gift,  he  takes  subject  to  it ; 
though,  if  he  has  no  notice,  and  he  has  not  purchased 
from  a  purchaser  with  notice,  he  will  have  the  same  pro- 
tection as  he  would  have  against  an  ordinary  voluntary 
conveyance  (c).     2894. 
Where  per.        A  fair  voluutary  settlement  in  favour  of  a  wife  and 
ingundera  children  is  also  an  exception  to  the  rule  to  this  extent, 

nettlement  i         a     r»  j 

stand  in  the  that  almost  anv  bona  fide  consideration,  in  addition  to 

poeitionof  •'  ^  ^ 

purohanere.  ^j^^  meiitorious  Consideration  of  the  provision  itself^  will 
be  sufficient  for  the  purpose  of  supporting  the  settlement. 
Therefore,  if  a  person  whose  concurrence  the  parties  deem 
essential  joins  in  a  settlement,  his  concurrence  will  be 
deemed  a  valuable  consideration,  although  he  did  not 
substantially  part  with  anything  (d).  And  as  to  pre- 
nuptial  settlements,  and  post-nuptial  settlements  in  pur- 
suance of  pre-nuptial  articles  or  on  receipt  of  an  additional 
portion,  or  on  which  the  husband  and  wife,  having  inter- 
ests, gave  up  something,  they  are  settlements  for  valuable 
consideration,  and    of   course   good   against   subsequent 

(a)    V.-C.  MaliMy  in  Rosher  v.  (d)  See  2  Spence's  Eq.  Jur.  288, 

WUliams,  L.  R.  20  Eq.  218.  290  ;  4  Cruise  T.  32,  c.  27,  §  23,  73 ; 

(&)  Price  V.  Jenkins,   L.   R.  5  Sugd.  Concise  View,  668 — ^9  ;  But- 

Ch.  D.  (Ap.)  619.  Urfield  v.  Heath,  15   Beav.  408  ; 

(c)  2    Spence's  Eq.  Jur.    289  ;  AtUnton  v.  Smith,  3  D.  &  J.  186; 

Tndor'8  Char.  Trusts,  2nd  ed.  329—  Tea^dale  v.  BraUh/icaiU,  L.  R.  4 

332.  Ch.  D.  86. 
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purchasers  (a),  or  against  prior  voluntary  grantees,  as  the  c^^e^^Jf' 
case  may  be  (b).     2896. 

In  general,  the  marriage  consideration  will  not  extend 
to  remainders  to  collateral  relations,  so  as  to  support 
them  against  creditors,  or  a  subsequent  sale  to  a  bona  fide 
purchaser  (c).  But  if  the  remainders  are,  or  may  fairly 
be  assumed  to  have  been,  specifically  contracted  for  and 
brought  within  the  consideration,  they  will  be  good 
against  subsequent  purchasers.  And  the  same  is  the 
case  where  they  are  interposed  between  two  limitations 
to  the  different  classes  of  the  issue  of  the  marriage  (d). 
And  where  a  settlement  is  made  by  a  father  or  other 
lineal  ancestor,  in  consideration  of  the  marriage  of  one 
of  bis  sons  or  descendants,  and  it  contains  remainders 
to  the  other  sons  or  descendants,  such  remainders  will  be 
good  against  creditors  and  subsequent  purchasers  (e). 
2896. 

A  lessee,  or  a  mortgagee,  or  any  other  person  who  for  other  per- 

HOiu  who 

a  valuable  consideration  has  any  charcre  out  of  or  upon  are  pur- 

•^  °  ^         chasers  for 

the  land,  is  a  purchaser  within  the  statute  (/).     But  not-  v»i«abie 


withstanding  the  stat.  1  &  2  Vict.  c.  110,  s.  13  (gr),  a^»^^^"»^" 


coiuidera- 
tion  withi 
the  statute. 

judgment  creditor  is  not  a  purchaser  within  the  stat. 
27  Eliz.  c.  4,  so  as  to  be  able  to  set  aside  a  prior  voluntary 
settlement  (k).    2397. 

A  conveyance  for  payment  of  debts  generally,  to 
which  no  creditor  is  a  party,  and  in  which  no  particular 
debt  is  expressed,  is  a  fraudulent  conveyance  within 
the  statute  (i).    2898.    - 

(a)    2   Sugd.  Pow.   229  ;    Sugd.  Clarke  v.  Wright,  5  Hurl.  &  Norm. 

Concise  View.  568 ;  4  Cniise  T.  32,  401  ;  6  Id.  849. 

c.   27,   §   56;    I/i  re  Fotter  and  (O  See  4  Cruifle  T.  32,  c.  27,  §  67 

Lister^  L.  B.  6  Ch.  D.  87.  — 7K 

(ft)  4  Cruise  T.  32,  c.  27,  §  43,  (/)  2  Sugd.  Pow.  228. 

57.  (^)  Sapra,  par.  1156. 

(jo)  Sugd.  Concise  View,  567  ;  2  (A)  Beavan  v.  Earl  of  Oxford, 

Bpence's  Eq.  Jur.  291—293;  Smith  6  D.  M.  4c  G.  507. 

▼.  Cherrill  L.  R.  4  Eci.  390.  (i)  2  Spencc's  Eq.  Jur.  351.  See 

(d)   Sugd.    Concibe  View,  5C7  ;  also  Burtou,  §  22  >. 

VuL.  II.  g 
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Pt.III.  T.12, 
Ch.  6,  8.  3. 

Obiectiou  U> 
title  from  a 

IMnuii  who 
las  made  a 
]>rior  oou- 
veyHooe. 


Copyholds 
are  Mrithiu 
the  Stat.  27 
Eliz.  c.  4. 

VII.  Oeeda 
void  ander 
Stat.  27  Eliz. 
c.  4,  s.  6,  as 
subject  to  a 
power  of 
i-evocation. 


It  is  seldom  advisable  to  buy  from  one  who  has  made 
a  prior  conveyance ;  because,  in  the  first  place^  such  prior 
conveyance  may  in  reality  have  been  for  a  valuable  con- 
sideration, though  none  appear;  and  parol  evidence  of 
the  valuable  consideration  would  be  admissible  in  order 
to  support  the  deed  (a) ;  and,  secondly,  because  the  prior 
grantee,  if  voluntary,  may  have  made  a  conveyance  for 
valuable  consideration  before  the  purchaser  from  the 
voluntary  grantor  (6).  But  yet  it  has  been  held,  that  a 
purchaser  will  be  compelled  to  accept  a  title  depending 
upon  the  invalidity  of  a  voluntary  deed  {c).     2899. 

Copyholds  are  within  the  stat.  27  Eliz.  c.  4  (d), 
2400. 

VII.  The  stat.  27  Eliz.  c.  4,  s.  5  (made  perpetual  by 
stat.  30  Eliz.  c.  18,  s.  3),  makes  void,  as  against  sub- 
sequent purchasers  for  money  or  other  good  consideration, 
all  conveyances  with  any  clause,  provision,  article,  or 
condition  of  revocation,  determination,  or  alteration  at 
the  grantors  will  or  pleasure,  whether  such  clause,  etc., 
extend  to  the  whole  interest  conveyed,  or  only  partially 
affect  it  (e).  The  words  are  these  :  "  If  any  person  or 
persons  have  heretofore  since  the  beginning  of  the 
Queen's  Majesty's  reign  that  now  is,  made,  or  hereafter 
shall  make  any  conveyance,  gift,  grant,  demise,  charge, 
imitation  of  use  or  uses,  or  assurance  of,  in,  or  out  of 
any  lands,  tenements,  or  hereditaments,  with  any  clause, 
provision,  article,  or  condition  of  revocation,  determination, 
or  alteration,  at  his  or  their  will  or  pleasure,  of  such  con- 
veyance, assurance,  grants,  limitations  of  uses  or  estates 
of,  in,  or  out  of  the  said  lands,  tenements,  or  heredita- 
ments, or  of,  in,  or  out  of  any  part  or  parcel  of  them,  con- 


(«)  Sugd.  Concise  View,  570 ;  2 
Pros,  Shep.  T.  511. 

CO  Sugd.  Concise  View,  670; 
Buii<.ii,  §  220—7. 

(c)  Our  He  v.  3  mrf,  1  My.  &  Cr.  1^; 


Butterfield  v.  Heath,  15  Beav.  408. 

(li)  Doed.  TumtUl  v.  BoftrUl,  5 
B.  &  Ad.  131  ;  OurH^  v.  ^V/«^,  1 
My.  &  Cr.  25. 

(0  Burton,  §  224. 
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tained  or  mentioned  in  any  writing,  deed,  or  indenture  of  ^H^g^g* V!' 
such  assurance,  conveyance,  grant,  or  gift ;  and  after  such 
conveyance,  grant,  gift,  demise,  charge,  limitation  of  uses, 
or  assurance  so  made  or  had,  shall  or  do  bargain,  sell, 
demise,  grant,  convey,  or  charge  the  same  lands,  tenements 
or  hereditaments,  or  any  part  or  parcel  thereof,  to  any 
person  or  persons,  bodies  politic  and  corporate,  for 
money  or  other  good  consideration  paid  or  given  (the 
said  first  conveyance,  assurance,  gifb^  grant,  demise, 
charge  or  limitation,  not  by  him  or  them  revoked,  made 
void  or  altered,  according  to  the  power  and  authority 
reserved  or  expressed  unto  him  or  them  in  and  by  the 
said  secret  conveyance,  assurance,  gift  or  grant)  that 
then  the  said  former  conveyance,  assurance,  gift,  demise, 
and  grant,  as  touching  the  said  lands,  tenements,  and 
hereditaments,  so  after  bargained,  sold,  conveyed,  de- 
mised or  charged  against  the  said  bargainees,  vendees, 
lessees,  grantees,  and  every  of  them,  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and  against 
aU  and  every  person  and  persons  which  have,  shaU,  or 
may  lawfully  claim  anything,  by,  from,  or  under  them  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be 
void,  frustrate,  and  of  none  effect,  by  virtue  and  force  of 
this  present  Act"     2401. 

But  by  s.  6,  it  is  provided,  "  that  no  lawful  mortgage 
made  or  to  be  made  bon4  fide,  and  without  fraud  or  covin 
upon  good  consideratioD,  shall  be  impeached  or  impaired 
by  force  of  this  Act,  but  shall  stand  in  the  like  force  and 
effect  as  the  same  should  have  done  if  this  Act  had  never 
been  had  nor  made ;  anything  in  this  Act  to  the  contrary 
in  anywise  notwithstanding."     2402. 

In  consequence  of  this  statute,  where  a  deed  contains  a 

power  of  revocation  at  the  will  of  the  grantor,  or  a  power 

tantamount  to  it,  and  the  deed  is  not  revoked,  it  is  void 

against  subsequent  purchasers^  even  though  the  deed  be 

q2 
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Qff'^*  a*3^  ^^^^  *  valuable^  consideration,  unless  the  power  of  revo- 
cation  can  only  be  exercised  with  the  consent  of  persons 
who  are  not  under  the  control  of  the  grantor  (a). 
Powers  to  mortgage  to  an  indefinite  extent  (6),  and  to 
lease  all  or  part  of  the  lands  for  any  number  of  years, 
with  or  without  rent  (c),  are  in  effect  powers  of  revoca- 
tion, and  have  therefore  been  held  to  render  the  deed  in 
which  they  are  contained  void  as  against  a  subsequent 
purchaser  (d).  But  a  power  to  charge  a  sum  of  money 
on  an  estate  is  not  in  effect  a  power  of  revocation,  unless 
the  sum  bears  so  large  a  proportion  to  the  value  of  the 
estate,  that  the  exercise  thereof  would  virtually  amount 
to  a  revocation  (e).  And  a  settlement  with  a  power  to 
the  settlor  to  revoke,  that  the  money  might  be  paid  to 
trustees  to  be  invested  in  the  purchase  of  other  estates, 
would  be  valid  (/).     2403. 

VIII.  Mort-       VIII.  Where  a  person  takes  a  mortgage  or  a  convey- 

ffSffo  or  ooU' 

vejanoe       aucc  or  a  Settlement  with  notice  of  the  leiral  or  equitable 

with  notice       ^  .  . 

litie*******^'  title  of  other  persons  to  the  same  property,  his  own  title 

will  be   postponed  ajid  made  siibsei'vient  to  their  title, 

or  to  that  of  a  transferee  from  them  (^),  except  in  cases 

within  the  stat.  27  Eliz.  c.  4  (h).    Thus,  if  a  person  takes 

a  mortgage  of  property,  knowing  that  it  was  subject  to 

an  equitable  mortgage  made  by  deposit  of  the  title-deeds, 

the  notice  of  the  equitable  mortgage  will  raise  a  trust  in 

him  to  the  amount  of  the  equitable  mortgage  (i).     2404. 

i>octriiieof       The   effect   of  notice   of  a   prior  equitable  mortgage 

piieetopx)-  above  mentioned,  is  the  case  even  where  the  property  lies 

ngutsT       in  a  register  county.     Ihe  object  of  the  Registry  Acts 

(a)  4  Cruise  T.  32, c.  27,  §  30, 35,  Sugd.  Concise  View,  695,  697 ;  At- 

87 ;  2  Sugd.  Pow.  223-4.  t^rbury  v.  WaUU,  8  D.  M.  &G.  454; 

(J)  4  Cruise  T.  32,  c.  27,  §  33.  Pea^e   v.  Jackson,  L.  B.  3  Ch.  Ap. 

(c)  4  Cruise  T.  82,  c.  27.  §  34.  576  ;  Barnes  v.  Wood,  L.  R.  8  Eq. 

(<?)  4  Cruise  T.  82,  c.  27,  §  39— 41 .  424  ;  Maxjield  v.  BuHon,  L.  B.  17 

ie)  See  2  Sugd.  Pow.  223.  Eq.  15. 

(/)  Sugd.  Concise  View,  671.  (A)  See  supra,  par.  2101—2. 

(jii  story's  Eq.  Jur.  |  396—6  ;  (*)  Story's  Bq.  Jur.  §  395. 
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was  to  afford  to  persons  proposing  to  become  mortgagees  ^h^^J's^' 
or  purchasers,  the  means  of  discovering  any  prior  incum- 
brances,  if  registered,  or  of  protecting  them  against  any 
unregistered  and  secret  prior  incumbrances  or  convey- 
ances. Where,  therefore,  a  person  proposing  to  become 
a  mortgagee  or  purchaser  has  actual  notice  of  a  prior 
unregistered  incumbrance  or  conveyance,  the  principle 
of  the  Registry  Acts  becomes  inapplicable  ;  because  it  is 
his  own  folly  if  he  is  a  loser  by  advancing  any  money  by 
way  of  purchase  or  loan ;  and  therefore,  if  a  subsequent 
purchaser  or  mortgagee  has  notice  at  the  time  of  his 
purchase  or  mortgage,  of  any  prior  unregistered  convey- 
ance or  mortgage,  he  will  not  be  permitted,  in  equity, 
to  avail  himself  of  his  title  against  the  prior  conveyance 
or  mortgage,  any  more  than  he  would  if  the  same  were 
registered  (a).     2406. 

Notice  may  be  either  actual,  or  constructive,  i.e.,  im- 
puted by  construction  of  law  (b).     2406. 

Actual  notice,  to  constitute  a  binding  notice,  at  least  Actual  no- 

^  tioe. 

where  it  depends  on  oral  communication  only,  must  be 
given  by  a  person  interested  in  the  property,  and  in  the 
coui-se  of  the  treaty  (c).     2407. 

As  to  constructive  notice,  whatever  is  sufficient,  or  construe- 
whatever  for  the  purpose  of  justice  is  to  be  deemed 
sufficient,  to  put  any  person  of  ordinary  prudence  on 
inquiry,  is  constructive  notice  of  everything  to  which 
that  inquiry  might  have  led  (d).  And  hence  a  purchaser 
who  has  notice  of  a  tenancy  is  deemed  to  have  notice  of  a 


(a)  story's  Eq.  Jur.  §  397  ;  2 
Spence's  £q.  Jur.  763;  Coote  Mortg. 
3rd  ed.  381  ;  4  Cruise  T.  32,  c.  28, 
§20;  Sugd.  Concise  View,  678—9; 
9  Jarm.  &  Byth.  by  Sweet,  691. 

(J)  2  Spence's  Eq.  Jur.  754. 

(r)  2  Spence's  Eq.  Jur.  753 ;  Sugd. 
Concise  View,  601. 

(d)  2  Spence's  Eq.  Jur.  756—760; 


Sugd.  Concise  View,  606  ;  Coote 
Mortg.  3rd  ed.  372  ;  Ogilvuf  v.  Jeaf- 
frcsm,  2  Gif .  353,  378 ;  Leigh  v. 
Lloyd,  2  D.  J.  &  S.  330  ;  Broadht-nt 
V.  Barlow,  3  D.  F.  &  J.  570;  I^Uoher 
V.  Rawlins, L.  R.  11  Eq. 63 ;  reyersed 
on  appeal,  7  Ch.  Ap.  269;  MaxjitU 
V.  Burton,  L.  R.  17  Eq.  16. 
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to!"'Z^8?'  l®*w®»  or  of  the  terms  of  such  tenancy,  if  any,  and  there- 
fore  cannot  claim   compensation  on  that  account  (a). 
And  a  purchaser  or  other  person  has  constructive  notice 
of  the  instrument    under  which   he   claims,  or  under 
which  the  person  with  whom  he  contracts,  as  executor, 
or  trustee,   or  appointee   derives   his  power.      A   man 
cannot  claim  under  a  deed  or  will,  and  yet  repudiate 
a  knowledge  of  its  contents,  though  it  may  have  been 
in  fact  concealed  from  him  (b).     And  if  a  purchaser  has 
notice  of  a  deed,  he  has  constructive  notice  of  all  its 
contents  (c),  and  of  the  facts  which  would  have  neces- 
sarily become  known,  if  its  production  had  been  insisted 
on  (d).     But  if  instead  of  referring  the  purchaser  to  a 
deed  to  ascertain  its  contents,  the  vendor  himself  states 
what  the  contents  of  the  deed  are,  the  purchaser  is  not 
bound  to  examine  the  deed  itself,  but  may  trust  to  such 
statement  (e).     It  is  sufficient  if  notice,  actual  or  con- 
structive,  is  brought  home   to  the  agent,  solicitor,  or 
counsel  in  the  transaction,  or  in  one  immediately  preced- 
ing it  (/);  unless  there  is  a  moral  certainty  that  he 
would  not  have   communicated,   or  unless   he  did   not 
communicate,  the  fact  to  the  principal  or  client  (g),  or 
he,   colluding  with  the  person  who  was  bound  to  give 
the  notice,  concealed  the  fact  (h).     And  where  a  mort- 
gagor has  at  different  times  employed  the  same  solicitor 
in  effecting  different  incumbrances  upon  the  same  estate, 

(a)  Jams8  y.  Lujhji/'ld,  L.  R.  9  Concise  View,  602 — 3;  Atterbvryv. 

Bq.  51  ;  PkiUips  v.  MiUer,  L.  R.  9  WaUis,  8  D.  M.  &  G.  454  ;  Spaight 

C.  P.  196;  reversed  in  Ex.  Ch..  10  v.  Corvne,  1  Hem.  &  M.  359 ;  iZoi- 

C.  P.  420.  land  v.  Hart,  L.  R.  6  Ch.  Ap.  678 ; 

(J)  Stoiy's  Eq.  Jur.  §  400.  Maxfieldy.  Burton, L.  R.  17  Eq.  15; 

(^)  Sugd.  Concise  View,  611, 671.  Andrews  v.  City  Permanent  Bene- 

(d)  Story's  Eq.  Jur.  §  400 ;  Peto  v.  /<j5viWi«^iSbc7/'^y,44L.T.(N.S.)641. 

ffamm^md,  SO  Beav,  i95;  Pil/jherv.  {g)  Thompjtnn  v.  Cartwright,  SH 

BamlinSy  L.  R.  11  Eq.  53;  reversed  Beav.  178,  185  ;  Saffron    Walden 

on  appeal,  7  Ch.  Ap.  259.  Building  Society  v.  Buyner,  L.  R. 

(/)  Cox  V.  Corewton,  31  Beav.  378.  10  Ch.  I).  696  ;  1 4  Ch.  D.  (Ap.)  406. 

(/)    Story's    Eq.   Jur.   408;   2  (K)  Sharp  v.Foy,  IjA\ A  Ch.Axi, 

Spence's  Eq.  Jur.  760 — 1  ;  Sugd.  35. 
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an<i  the  incumbrancers  have  employed  the  mortgagors  ^,/'J'^?/' 
solicitor  in  the  several  transactions,  each  of  the  puisne 
incumbrancers  has  been  held  to  be  affected  with  notice 
of  the  prior  incumbrances  (a).  But  the  circumstance  of 
only  one  solicitor  acting  in  a  transaction  does  not  neces- 
sarily constitute  him  the  solicitor  of  both  parties^  so  as  to 
affect  both  parties  with  notice  of  the  facts  (6).     2408. 

If  a  moitgagee,  when  he  took  his  security  from  one 
partner,  knew  that  the  firm  were  in  possession  of  the 
property,  he  had  constructive  notice  of  the  title  of  the 
partnership ;  and  his  claim  must  be  postponed  to  that  of 
the  other  partner,  as  regards  the  other  partner's  share, 
and  his  right  to  be  recouped  in  respect  of  partnership 
debts  paid  off  by  him,  whether  contracted  before  or  after 
the  mortgage  (o).     2409. 

[The   doctrine  of    constructive   notice    is    somewhat  ?****^„^* 

•-  V  lot.  c.  39, 

restricted  by  stat.  45  &  46  Vict.  c.  39,  a  3  (Appendix),  tw^" 
which  enacts:  *'  (1)  A  purchaser  shall  not  be  prejudicially  JsS"^  ^*'*' 
affected  by  notice  of  any  instrument,  fact,  or  thing  un- 
less (i.)  It  is  within  his  own  knowledge,  or  would  have 
come  to  his  knowledge  if  such  inquiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been  made 
by  him ;  or  (ii.)  In  the  same  transaction  with  respect  to 
which  a  question  of  notice  to  the  purchaser  arises,  it 
has  come  to  the  knowledge  of  his  counsel,  as  such,  or 
of  his  solicitor,  or  other  agent,  as  such,  or  would  have 
come  to  the  knowledge  of  his  solicitor,  or  other  agent, 
as  such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  the  solicitor 
or  other  agent.  (2)  This  section  shall  not  exempt  a 
purchaser  from  any  liability  under,  or  any  obligation  to 
perform  or  observe,  any  covenant,  condition,  provision, 

(fl)  2    Spence's   Eq.    Jur.   761  ;  Eq.  4th  ed.  70. 

Fipher  Mortg.  2nd  ed.  jwir.  1107.  (r)  Cavan/ier  v.  Bvltreh  T..  R.  \) 

(fi)  Perry  v.IIoU,  2  D.  F.  &  J.38;  Ch.  Ap.  79. 
2  White  and  TudorV  Tx^ad.  Cas.  in 


968 


DBEDS   IKVALID   ON  ACCOUNT   OF 


^B^iL's!*  or  restriction  contained  in  any  instrument  under  which 
his  title  is  derived,  mediately  or  immediately ;  and 
such  liability  or  obligation  may  be  enforced  in  the  same 
manner  and  to  the  same  extent  as  if  this  section  had 
not  been  enacted.  (3)  A  purchaser  shall  not  by  reason 
of  anything  in  this  section  be  affected  by  notice  in  any 
case  where  he  would  not  have  been  so  affected  if  this 
section  had  not  been  enacted."]     2409a. 

Though  it  is  only  prudent  to  do  so,  yet  it  is  not  the 
duty  of  a  purchaser  to  search  for  incumbrances ;  for  if 
it  were,  the  registry  would  of  itself  be  notice  to  all  the 
world  (a).  But  registration  is  not  of  itself  notice  (4). 
And  hence  a  person  having  the  legal  estate  as  a  mort- 
gagee, and  advancing  more  money  without  notice  aliunde 
of  a  second  mortgage,  or  of  a  purchaser  of  the  equity 
of  redemption,  though  duly  registered,  shall  hold  against 
the  second  mortgagee  or  purchaser  of  the  equity  of 
redemption,  until  all  the  money  is  paid  ((?).  And,  for 
the  same  reason,  a  purchaser  obtaining  the  legal  estate 
will  not  be  prejudiced  by  a  prior  equitable  incumbrance, 
of  which,  though  duly  registered  previously  to  his  pur- 
chase, he  had  no  notice  aliunde  (cQ.  And  a  purchaser 
of  an  equity  of  redemption  for  valuable  consideration 
without  notice  of  a  prior  registered  judgment,  will  not 
be  postponed  to  it,  on  proceedings  by  the  judgment 
creditor  (e).  But  if  a  man  searches  the  register,  he 
will  be  deemed  to  have  notice;  though,  if  a  search  is 
made  for  a  particular  period,  the  purchaser  will  not  by 
the  search  be  deemed  to  have  notice  of  any  instrument 
not  registered  within  that  period  (/).     2410. 

{a)  Lane  v.  Jaeltfton^  20  Beav.  Eq.  Jul*.  763  ;  Sugd.  Concise  View, 

536,  638.  136, 578 ;  4  Cruise  T.  32,  c.  28,  §  16. 

(J)  Sngd.  Concise  View,  578  ;  9  (<i)  Sugd.  Concise  View,  678  ;  9 

Jarm.  &  Byth.   by   Sweet,    692  :  Jarm.  &  Byth.  by  Sweet,  692. 
Lan€  V.  Jackson,  20  Beav.  636.  (/)  Lane  v.  Jackson,  20  Beav.  526. 

(c)  Coote  Mortg.  3rd   ed.  378  :  (/  )  Sugd.  Concise  View,  606. 

Story 'sEq.Jur.  §  401—2;  2  Spence's 
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The  court  rolls  of  a  manor  do  not  give  constructive  ^^lls.*s!* 
notice  (a).     2411. 

Notice    before    actual    payment  of   all    the    money,  ^« «' 

although  it  be  secured  and   the   conveyance   actually 

executed,   or  before  the  execution  of  the  conveyance, 

notwithstanding  that  the  money  be  paid,  is  equivalent 

to  notice  before  the  contract.     But  notice  at  the  time 

of  getting  in  a  precedent  incumbrajice  as  a   protection 

against  mesne  charges,  is  not  material,  provided  there 

was  no  notice  at  the  time  of  the  purchase  (b).     2412. 

A  purchaser  of  a  leasehold  estate,  with  notice  of  an  Protection 

of  a  pur- 
equitable  claim,  will  be  protected,  if  he  purchases  from  ^^^ 

a  prior  bonft  iSde  purchaser  without  notice  ;  for  otherwise  ^Xhi 
the  latter  would  not  enjoy  the  full  benefit  of  his  own  **"'**^"*' 
unexceptionable  title.  And  if  a  person  who  has  notice 
sells  to  another  who  has  no  notice  and  is  a  bon&  fide 
purchaser  for  a  valuable  consideration,  the  title  will 
not  be  affected  with  notice  in  the  hands  of  the  latter ; 
for  otherwise  no  man  would  be  safe  in  any  purchase  (c). 
2413. 

IX.   If,    on    his    marriage,  a    person    demises,   upon  J^^JJf 
certain   trusts  for  the   benefit    of    his    intended   wife,  J^  p,^!" 
lands  of  which  he  is  tenant  for  life,  and,  by  a  distiTict  inSJSbSn- 
deed,  covenants  not  to  sell  or  incumber  the  lands  com-  *"'"^ 
prised  in  the  term,  and  it  is  declared,  that,  if  he  shall 
at  any  time   seU  or  incumber  them  or  attempt  so  to 
do,   the   trustees   of  the   term   shall   recover  .the   rents 
and   profits,   and   apply  them  as   they  may  think   fit, 
for  the  maintenance  and  support   of  him   or  his  wife 
or  children    or    issue,  the    covenant    and    proviso    are 
fraudulent  and   void   as   against   a   subsequent   incum- 
brancer of  his  life  estate  (d).     2414. 

Qa)  Coote  Mortg.  3rd  ed.  382.  Sugd.  V.  &  P.  14th  ed.  153;  2  Lead. 

(J)  Sngd.  Concise  View,  599.  Cas.  Eq.  2nd  ed.  36,  37. 

(<?)  See  Story's  Eq.  Jur.  §  409,  (</)  Phippx  v.  Lord  JSnni^more, 

41  ;    2    Spence's    Eq.   Jur.   764  ;  4  Russ.  131. 
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Pr.m.  T.12. 
Oh.  6,  s.  4. 


or  under 
extroma 
neoeasity. 


Section   IV. 

Of  ContrcxtSy  Agreements,  or  Covenants  which  are  against 

Public  Policy. 

These  will  nob  be  enforced.     2414a.     And  hence, 

I.  Where  a  party  is  not  a  free  agent,  and  is  not  able 
penww  are  to  protcct  hiuiself,  a  Couiii  of  Equity  will  protect  him. 
*«^*"»       Hence,   equity    will    relieve    against   acts,   done   under 

but  under       _  i  i        •     /i  /•  /• 

dureMi,orin  durcss,  or  uudcr  the  influence  of  extreme  terror  or  of 

fear, 

threats.  And  it  watches  with  great  jealousy  all  contracts 
made  by  a  person  while  under  imprisonment ;  and  if 
there  is  the  slightest  ground  to  suspect  oppression  or 
imposition,  it  will  set  the  contract  aside.  And  in  like 
manner,  circumstances  of  extreme  necessity  and  distress 
may  so  entirely  overpower  free  agency,  as  to  justify 
the  Court  in  setting  aside  a  contract  on  account  of 
some  oppression  or  fraudulent  advantage  attendant  on 
it  (a).     2416. 

II.  An  officer  in  the  army  or  navy  or  other  officer 
of  the  Government  cannot  assign  his  future  accruing 
pay  or  other  remuneration  connected  with  the  right 
to  future  services  from  him ;  because  it  is  contrary 
to  the  honour,  dignity,  and  interest  of  the  State,  that 
its  servants  should  be  in  danger  of  being  reduced  to 
poverty,  by  anticipating  those  resources  which  were 
intended  to  place  them  in  a  suitable  condition  of 
respectability,  comfort,  and  efficiency  (h),     2416. 

An  assignment  of  the  pension  of  an  officer  in  the 
royal  army  is  void.  But  an  assignment  of  a  pension 
granted  by  the  late  East  India  Company  is  valid  (c). 
And  so  it  has  been  held  that  a  pension  payable  to 
a  former  officer  of  the  Elast  India  Company  out  of  the 

(a)  Story's  Eq.  Jur.  §  239.  Eq.  Jur.   867  ;  47  Geo.  3,  sess.  2, 

(ft)  See  Story's  Eq.  Jur.  §  769,  c.  25,  s.  4  ;  Lloyd  v.  Cheetham.  3 

1040  c— 1040  t  and  notes  ;  Coote  Gif.  171. 

Mortg.  3nled.  101.  102  :  2  Sjicnce's  (r)  Hcald  v.  Hay,  3  Gif.  467. 
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revenues  of  India  since  the  Transfer  Act  (21  &  22  Viet,  '^i,"]' J  J"* 
c,  106)  may  be  assigned  (a).     And  in  cases  which  are 
not  within  any  statutory  prohibition,  a  man  may  assign 
a  pension  given  him  entirely  for  past  services,  uncon- 
nected  with   any   right   to   future   services;   and    prize 
money  may   be   assigned   (b).     And   an  assignment   ottluoytota, 
the   income   of  a  fellowship   of   a  college   is   valid   in  ^  ^^' 
equity  (c).    2417. 

An  agreement  that  a  person  appointed  to  a  public  ^^5^®J*. 
office  shall  pay  to  the  person  appointing  him  the  surplus  ipjJJ^u^** 
of  his  fees  beyond  a  certain  annual  amount,  is  contrary  L  toteet 
to  public   policy,   and   void ;  because   he   is  considered 
to  require  his  fees  to  support   him  in  performing  the 
duties   of  his    office.      And    this    applies   to   a   person 
appointed    by   a  corporation,    where    he    is    not   their 
officer,  though  the  individual  members  may  not  appro- 
priate any  part  to  themselves  (d),     2418. 

III.  Equity  will  not  uphold  assignments  which  involve  J^en^^S?"* 
champerty,  or    maintenance,   or    buying    of  pretended  chiSJIrty, 


mainte- 


titles  (e).  Champerty  (campi  partitio)  is  properly  ananoe,  ir 
bargain  between  a  plaintiff  or  defendant  in  a  cause,  pretended 
and  another  person  who  has  no  interest  in  the  subject 
in  dispute,  to  divide  the  land  (campum  partire)  or 
other  property  sued  for  between  them,  if  they  prevail 
at  law,  in  consideration  of  the  other  person  carrying 
on  the  action  at  his  own  expense.  Maintenance,  of 
which  champerty  is  a  species,  is  an  officious  inter- 
meddling in  an  action  which  in  no  way  belongs  to 
one,  by  maintaining  or  assisting  either  party  with 
money  or  otherwise,  to  prosecute  or  defend  it.  And 
an    agreement    whereby    a    person   engages    to    supply 

(a)   Carefv    v.     Cooper,    4    Gif.  (d^  Corp.  of  Li pejyooly.  Wright, 

619.  1  Johns.  359. 

(J)  2  Spence's  Kq.  Jur.  867.  (O  Story's  Eq.  Jur.  §  1049;  Jiri/- 

(<?)  Feistel  v.  King'n  CoUege,  10  ttell  v.  Spryr,  1   D.  M.  &  G.  060  ; 

Beav.  491.  Ortll  v.  Levy.  16  C.  B.  (N.  S.  73). 
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ci^^^-Jf' information  and  evidence  for  the  recovery  of  property, 
on  condition  of  receiving  a  part  of  it,  is  maintenance 
of  the  worst  kind,  as  it  leads  to  perjury  and  perversion 
of  justice  (a).  Champerty  and  maintenance  are  pun- 
ishable, both  at  the  common  law  and  by  statute,  as 
tending  to  keep  alive  strife  and  contention,  and  to 
pervert  the  remedial  process  of  the  law  into  an  engine 
of  oppression.  Exceptions  are  made,  however,  to  the 
general  rule  against  champerty  and  maintenance,  in 
the  case  of  father  and  son,  or  of  an  heir  apparent,  or 
of  the  husband  of  an  heiress,  or  of  a  master  and  servant 
and  the  like  (b).  And  a  deed,  whereby,  in  consideration 
of  a  son  prosecuting  a  commission  of  lunacy  in  the  father's 
name  against  a  person  to  whom  the  father  is  heir  at  law, 
the  father  covenants  to  convey  the  estates  that  should 
descend  to  him  on  the  lunatic's  decease,  to  the  use  of 
himself  for  life,  with  remainder  to  the  use  of  the  son 
and  his  children,  is  not  illegal,  as  savouring  of  champerty 
or  maintenance,  or  as  against  public  policy  (c).  2419. 
IV.  ^ign-  IV.  Upon  the  same  principle  of  not  giving  any  en- 
^hteto'^  couragement  to  litigation,  especially  when  undertaken 
^*******  as  a  speculation,  equity  will  not  enforce  the  assignment 
of  a  mere  naked  right  to  litigate,  that  is,  a  right  which, 
from  its  very  nature,  is  incapable  of  conferring  any 
benefit  except  through  the  medium  of  a  suit;  such 
as  a  mere  naked  right  to  set  aside  a  conveyance  for 
fraud  (d).  But  a  person  who  is  interested  in  a  fund 
in  Court,  may  mortgage  it  pendente  lite,  to  enable  him 
to  prosecute  his  claim  (e).  And  a  person  may  take 
an   assignment   of  the  whole   interest  of  another  in  a 

(fl)  Sjfrye  v.  Porter,  7  El.  &  Bl.  (r/)  Story's  Eq.  Jui*.  §  10-10 g, and 

68,  81  ;  Hilton  v.  Woods,  L.  R.  4  note  ;  2  Spence's  Eq.  Jur.  868 — 9, 

Eq.  432.  872. 

(J)  Story's  Eq.  Jur.  §  1049  ;  2  (/;)  CockeU  v.  Taylor j  15  Beav. 

Spence's  Eq.  Jur.  870—1.  103,  116,  117.     See  Hill  v.  Boyle, 

(<7)  Persiey. Persse J C\.&iF. 279.  L.  R.  4  Eq.  260. 
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contract,  or  security,  or  property  which  is  in  Jitigatiou,  ^ch^o  y*\^* 
at  least  if  he  does  not  undertake  to  pay  the  costs  which 
the  seller  had  incurred,  or  make  any  advances  beyond 
the  mere  support  of  the  interest  which  he  has  so  acquired. 
Thus,  notwithstanding  the  stat.  32  Hen.  8,  c.  9,  referred 
to  below,  an  equitable  interest  under  a  disputed  contract 
for  the  purchase  of  real  estate  may  be  the  subject  of  sale. 
If  such  an  interest  is  sold  by  the  purchaser  under  such 
original  contract,  he  becomes  in  equity  a  trustee  for 
his  sub-purchaser,  and  must  permit  the  sub-purchaser 
to  use  his  name  in  proceedings  for  obtaining  the  benefit 
of  the  contract.  And  without  entering  into  any  cove- 
nants for  the  purpose,  such  sub-purchaser  is  obliged  to 
indemnify  the  original  purchaser  from  all  the  acts  which 
he  must  do  for  the  sub-purchaser's  benefit.  And  so,  a 
legatee  may  assign  his  legacy,  ajid  a  creditor  may  assign 
his  interest  in  a  debt,  although  he  may  have  taken 
proceedings  to  recover  it  (a).  In  these  cases  there  is 
an  actual  interest  in  the  assignor,  independently  of 
litigation;  and  although  it  may  require  continued  liti- 
gation to  enforce  it,  yet  the  parties  may  possibly  adjust 
the  matter  without  further  proceedings ;  whereas,  in  the 
case  first  mentioned,  there  is  no  interest  in  the  assignor, 
or  none  but  what  may  result  from  oversetting  an  interest 
in  the  other  party  (h).  But  no  solicitor  can  be  permitted 
to  purchase  anything  in  litigation,  of  which  he  has  the 
management  (c).  If,  however,  a  person  who  has  recovered 
property  conveys  it  to  his  solicitor  by  way  of  security 
for  costs  incurred  before  the  date  of  the  conveyance,  that 
is  not  unlawful  (d),     2420. 

(a)  Story'8Eq.Jur.§  1060—1054;  (ft)  See  Prosser  v.  Edmrnids,  1 

2  Spence's  Eq.  Jur.  863,  868—871 ;  Y.  &  C.  Eq.  Exch.  481. 

Sugd.  Concise  View,  259;  i^arrifi^-  (c)  Simpson  v.  Lamb,  7  -El.  & 

tan  Y.  Long,  2  My.  &  K.  690 ;  Myers  Bl.  84,  98. 

V.  United  Ovarantee  Comp,  7  D.M.  (//)  Andermn  v.  Rudeliffe^  1  El. 

&  O.  112  ;    Tystm  v.  Jaoksim,  SO  Bl.  &  £1.  806,  819. 
Beav.  384. 
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^H^e*?'!^'  V.  Things  in  action,  rights  of  entry,  and  contingent 
Y  ^^  remainders  and  other  executory  interests  in  favour  of 
JhSjJ^  persons  ascertained,  might  always  be  released  by  deed  to 
rightoof  any  one  having  a  sufficient  estate  or  interest  bj*^  right  or 
buSas,  and  by  wroug  (a).  But  the  stat.  32  Hen.  8,  c.  9,  prohibits 
intereste.  the  salc  of  any  right  or  title  to  hereditaments,  unless  the 
seller  or  his  ancestor,  or  those  by  whom  he  claims,  have 
been  in  possession  of  the  same,  or  of  the  remainder  or 
reversion  thereof,  or  of  the  rents  and  profits  thereof,  for 
one  year  next  before  the  sale  (b) ;  or  unless  the  purchaser 
is  in  lawful  possession,  in  which  case  he  may  buy  in  any 
pretended  right,  and  he  will  not  in  any  case  be  affected, 
unless  he  bought  with  notice  (c).  Indeed,  it  is  a  rule  of 
the  common  law,  that  no  possibility,  right,  title,  or  thing 
in  action,  entry,  or  re-entry,  can  be  granted  to  third 
persons,  except  in  the  case  of  the  Crown,  to  whom  and 
by  whom  an  assignment  could  always  be  made;  for  it 
was  thought  that  a  different  rule  would  be  the  means  of 
multiplying  contests  and  suits.  So  that  a  stranger  could 
not  take  advantage  of  the  breach  of  a  condition  for  the 
avoidance  of  an  estate  of  freehold,  as  that  is  only  avoid- 
able by  entry ;  or  even  of  an  estate  for  years,  where  it 
was  only  voidable  by  entry.  But  a  stranger  might  take 
advantage  of  a  condition,  the  breach  of  which  rendered 
an  estate  for  years  ipso  facto  void  without  entry  ;  for  a 
stranger  might  take  the  benefit  of  a  void  thing,  but  not 
of  a  voidable  estate,  by  entry  (d).  Nor  could  contingent 
remainders  or  other  executory  interests  in  real  or  personal 
estate  be  granted  over.  And,  at  law,  this  still  continues 
to  be  the  rule,  except  in  the  case  of  negotiable  instru- 
ct) 2  Bl.  Com.  290;  2  Pres.  Shep.  note,  and  1048  a ;  2  Spence's  Eq. 
T.  231,  238,  322 ;  4  Jarni.  A:  Byth.       Jur.  869. 

by  Sweet,  122,  123  ;  Watk.  Conv.  (c)  Sugd.  Concise  View,  25S. 

3rd  ed.  by  Prest.  114;  supra,  par.  (d)    Co.   Litt.   214  a,  b.  215  a, 

2010,  2012.  218  a. 

(d)  Story's  £q.  Jur.  §  1048  and 
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ments,  and  some  few  other  securities  :  and  except  in  the  ^•'^•'^•li^, 

*  '  A  Ce.  6,  s.  4. 

case  of  an  assignment  of  a  debt,  where  the  debtor  assents 

to  the  transfer,  so  as  to  enable  the  assignee  to  maintain 
a  direct  action  against  him  on  the  implied  promise  which 
results  from  such  assent  {a) ;  and  except  in  cases  within 
the  Stat.  8  &  9  Vict.  c.  106,  s.  6.     2421. 

By  the  stat.  7  &  8  Vict.  c.  76,  s.  5,  it  was  enacted  as  stat  r&s 
follows:  —  "That  any  person  may  convey,  assign,  or  8.6.* 
chai'ge,  by  any  deed  any  such  contingent  or  executory 
interest,  right  of  entry  for  condition  broken,  or  other 
future  estate  or  interest  as  he  shall  be  entitled  to,  or 
presumptively  entitled  to,  in  any  freehold  or  copyhold 
or  leasehold  land,  or  personal  property,  or  any  part  of 
such  interest,  right,  or  estate  respectively;  and  every 
person  to  whom  any  such  interest,  right,  or  estate  shall 
be  conveyed  or  assigned,  his  heirs,  executors,  administra- 
tors, or  assigns,  according  to  the  nature  of  the  interest, 
right,  or  estate,  shall  be  entitled  to  stand  in  the  place 
of  the  person  by  whom  the  same  shall  be  conveyed  or 
assigned,  his  heirs,  executors,  administrators,  or  assigns, 
and  to  have  the  same  interest,  right,  or  estate,  or  such 
part  thereof,  as  shall  be  conveyed  or  assigned  to  him,  and 
the  same  actions,  suits,  and  remedies  for  the  same,  as  the 
person  originally  entitled  thereto,  his  heirs,  executors,  or 
administrators  would  have  been  entitled  to  if  no  convey- 
ance, assignment,  or  other  disposition  thereof  had  been 
made  ;  provided  that  no  person  shall  be  empowered  by 
this  Act  to  dispose  of  any  expectancy  which  he  may 
have  as  heir,  or  heir  of  the  body  inheritable,  or  as  next 
of  kin,  under  the  statutes  for  the  distribution  of  the 
estates  of  intestates,  of  a  living  person,  nor  any  estate, 

(a)    story's  Bq.  Jur.    1039  ;   2  Sweet,  122 ;  Feame  366  ;  Burton, 

Spence's  Bq.  Jur.  850,  851,  855  ;  2  §  857,  946—7 ;  Watk.  Coav.  Srd  ed. 

Bl.  Com.  290,  442;  2  Pres.  Shep.  T.  by  Prest.  97,  114,   116  ;  Co.  I.itt. 

231,  238—240,   322  ;     A  Cruise  T.  211  a,  b,  215  a,  232  b,  266  a. 
32,  c.  7,  §  21  i  4  Jarm.  &  Byth.  by 
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ch^J' Jr*  '"igb^t  or  interest  to  which  he  may  become  entitled  under 
any  deed  thereafter  to  be  executed,  or  under  the  will  of 
any  living  person,  and  no  deed  shall  by  force  of  this  Act 
bar  or  enlarge  any  estate  tail :  provided  also,  that  no 
chose  in  action  shall  by  this  Act  be  made  assignable  at 
law."    2422. 

This  was  repealed  by  the  stat.  8  &  9  Vict.  c.  106 ;  but 
by  s.  H  of  that  Act  it  was  enacted,  that  "  after  the  1st  day 
of  October,  1845,  a  contingent,  an  executory,  and  a  future 
interest,  and  a  possibility  coupled  with  an  interest,  in  any 
tenements  or  hereditaments  of  any  tenure,  whether  the 
object  of  the  gift  or  limitation  of  such  interest  or 
possibility  be  or  be  not  ascertained,  also  a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or  con- 
tingent, into  or  upon  any  tenements  or  hereditaments  in 
England,  of  any  tenure,  may  be  disposed  of  by  deed  ; 
but  that  no  such  disposition  shall,  by  force  only  of  this 
Act,  defeat  or  enlarge  an  estate  tail ;  and  that  every  such 
disposition  by  a  married  woman  shall  be  made  conform- 
ably to  the  provisions  relative  to  dispositions  by  married 
women,"  contained  in  the  English  (a)  and  Irish  Acts 
for  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance.     2423. 

It  has  been  held  that  this  section  does  not  relate  to 
a  right  of  entry  for  a  condition  broken  (&).     2424. 

Even  in  cases  not  within  the  stat.  7  &  8  Vict.  c.  76, 
s.  5,  and  8  &  9  Vict.  c.  106,  s.  6,  contingent  remainders 
and  other  executory  interests  in  real  or  personal  estate 
might  be  bound  by  estoppel,  on  a  fine  or  recovery,  or,  it 
seems,  even  on  an  indenture  (c).  They  are  also  assign- 
able in  equity  for  valuable  consideration.     And  it  would 


Executory 
interwte 
bound  by 
estoppel. 


Executory 

iaterestB, 

poaribili- 


(a)  Stat.  3  &  4  WiU.  4,  c.  76,  see 
supra,  par.  2227—2232  a. 

(b)  Shelf.  Keal  Prop.  Acts,  6th 
ed.  597. 

Qo)  2  Pres.  Shep.  T.  238,  322  ;  4 


Jarm.  &  Byth.  by  Sweet,  122—128  ; 
Watk.  CJonv.  3rd  ed.  by  Prest.  S>7, 
116  ;  Smith's  Executory  Interests 
annexed  to  Feame,  §  764—736. 
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seem  that  they  are  assignable  in  equity  even  for  good  ^h"''^'!?' 
consideration,  except  as  against  bond,  fide  purchasers.     A  ^^    ^^^^ 
voluntary  assignment  of  a  mere  expectancy  is  invalid  ^Jj^^' 
both   at  law  and  in  equity.       But  Courts   of  Equity  Jl^^aSe 

III  Afliiitiv 

give  effect  to  assignments,  for  valuable  consideration,  of 
possibilities  and  even  of  mere  expectancies  of  heirs  at 
law,  and  choses  in  action.  Such  assignments  of  a  chose 
in  action  were  considered  in  equity  as  amounting  to  an 
afireement  to  permit  the  assisniee  to  make  use  of  the 
Ze  of  the  Jignor  at  law,  in  order  to  recover  the  debt, 
and  enforce  payment  of  the  debfc  directly  against  the 
debtor,  whether  he  has  assented  or  not,  making  him,  as 
well  as  the  assignor,  if  necessary,  a  party  to  the  suit  (a). 
And  such  assignments  of  possibilities  and  expectancies 
are  regarded  in  equity  as  amounting  to  a  contract  to 
assign  when  the  interest  becomes  vested ;  and  when  the 
interest  does  so  become  vested,  the  claim  of  the  assignee 
is  enforced,  not  indeed  as  a  trust,  but  as  a  right  under 
a  contract  (b).     2426. 

VI.  At  law,   an  assifin^mient   of  goods  which  do  not  vi.  Anaign- 

,  ^  ®  mentof 

belon£r  to  the  assignior  at  the  time  does  not  pass   the  things  not 

^  o  *  belonging  to 

property  in  them.  And  accordingly  at  law,  a  bill  of  *t\h?Sip^ 
sale  of  the  effects  in  a  given  place  will  only  pass  such 
things  as  are  in  that  place  at  the  time  of  the  grant, 
though  effects  to  be  subsequently  brought  on  the  premises 
are  expressly  included.  But  if  a  person  sells  or  mortgages 
after-acquired  chattels,  the  contract  may  operate  as  an 
actual  assignment  in  equity,  having  the  effect  of 
transferring  the  property  immediately  it^is  acquired  by 
the   vendor  or   mortgagor,  if  it  purports  to  confer  an 

(a)  See  Story's  Eq.  Jur.  §  1040,  Conv.   3rd  ed.  by  Prest.  87,  116  ; 

1040  c,  1044, 1055, 1057;  2  Spence's  Smith's    Executory  Interests  an- 

Eq.  Jur.  852,  865,866,  896  ;  2  I^res.  nexed  to  Fearae,  §  749,  760  ;  and 

Shep.  T.  231,  238,  240,  322  ;  2  Bl.  stat.  36  &  37  Vict.  c.  66,  s.  25  (6), 

Com.  442 ;  Coote  Mortg.  3rd  ed.  supra,  par.  2077a. 

236  :  4  Jarm.  k  Byth.  by  Sweet,  (*)  Story's  Eq,  Jur.  §  1040  b. 
122  ;  Co.  Litt  232  b,  n.  (1)  ;  Watk. 

VOL   II.  R 
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^n^l'a'lf*  uiterest  immediately  by  its  own  force,  as  distinguished 
from  a  mere  pow6r  of  entry.  And  the  instrument  may 
be  so  framed  as  to  give  the  mortgagee,  even  at  law,  a 
power  of  seizing  such  future  chattels  of  the  grantor 
as  they  should  be  acquired  and  brought  upon  the  pre- 
mises (a).  And  the  future  fruits  or  proceeds  of  property 
which  the  grantor  has  at  the  time  of  the  assignment  will 
pass.  Thus,  the  next  year's  wool  of  sheep  belonging  to 
the  grantor  is  capable  of  being  assigned  (b).  And  so 
a  tenant's  interest  in  crops  grown  in  future  years  will 
pass  by  an  assignment  to  the  landlord  of  all  the  tenant's 
"  tenant-right  and  interest  yet  to  come  and  unexpired  in 
and  to  the  farm "  (c).  An  assignment  of  freight  not 
actually  earned,  but  to  be  earned,  is  good  in  equity  {d). 
And  the  right  to  freight  is  incidental  to  the  ownership 
of  the  vessel  which  earns  it ;  and  therefore  a  mortgage 
of  a  ship  carries  with  it  the  freight,  and  a  transfer  of 
a  share  in  a  ship  passes  the  corresponding  share  in  the 
freight,  under  an  existing  charter  party,  without  the 
mention  of  the  word  "  freight "  (e).  An  assignment  for 
valuable  consideration  of  a  cargo  to  be  obtained  is  valid 
in  equity  (/).  And  a  debtor  may  assign  future  accruing 
payments  to  be  made  to  him  under  an  engagement 
with  a  third  person  (^).  And  if  a  policy  of  assurance 
is  assigned,  with  the  sum  assured,  future  bonuses  will 
pass  with  it  (h).     2426. 

riiiij*'*'*         ^^'-  Marriage  brokage  contracts,  which  are  agreements 


riage 


(a)  Lwnn  v.  Tfiomtati^  1  M.  Gr.  Jc  (jr)Dimgla9y,  Rvstell,  4  Sim.  624 ; 

Sc.  37y  ;  Gale  v.  Burnell,  7  Ad.  &  affirmed  1  My.  &  K.  488  ;  Lindtay 

K.  (N.  S.)  8:)();  Coote  Mortg.  3rd  ed.  v.  Gibhg,  22  Beav.  522  ;  Bronm  v. 

236  ;  Hope  v.  Haileij,  6  Ell.  &  Bl.  Tanner,   L.  R.  2  Eq.  80«  ;  3  Ch. 

830  ;  Holroyd  v.  Marshall,  2  Gif.  Ap.  697. 

382  ;  2  D.  F.  &  J.  696  ;  10  H.  L.  C^)  Lindsay  v.  (Hbbs,  22  Beav. 

Cas.  191 ;  Belding  v.  Read,  3  Hurl.  622  ;  m»dt^n  v.  Pope,  L.  R.  3  Ex. 

&  Colt.  956  ;  Reeve  v.  Whititwre,  33  269. 

L.  J.  (N.  S.)  63.  if)  Langtonw.Horton,\Yi2kTebAS. 

{V)  Coote  Mortg.  3rd  ed.  236.  07)  Coote  Mortg.  3rd  ed.  236. 

{/)  Pftch  V.  Tutin.  15  M.&  W.  110.  (/*)  Coote  Mortg.  3rd  ed.  235, 
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whereby  a  party  engages  to  give  another  a  remuneration  ^ale.ijl.^' 
if  he  will  negotiate   a  marriage   for  him,  are  void,  as  ^^^^ 
tending  to  introduce  matches  which  are  ill-advised  and  ~"*"«^ 
not  based  on   mutual   affection,  and   therefore   against 
public  policy.     And  they  are  so  utterly  void,  that  they 
are  deemed  incapable  of  confirmation ;  and  money  paid 
under  them  may  be  recovered  back  again  in  a  Court  of 
Equity,  ^whether  the  marriage  is  an  equal  or  an  unequal 
one  (a).     2427. 

VIII.  The  same  rules  are  applied   to  bonds  and  other  vin.  Agree 

*  '  menta  to  in- 

agreements  entered  into  as  a  reward  for  using  influence  ^^^  ^' 
over  another,  to  induce  him  to  make  a  will  for  the  benefit 
of  the  obligor  (b) ;  for  such  contracts  encourage  a  spirit 
of  artifice  and  scheming,  most  prejudicial  to  the  moral 
tone  of  those  in  whom  it  exists  ;  and  they  tend  to 
deceive  and  injure  others.     2428. 

IX.  On  a  similar  ground,  secret  contracts  made  with  ix.  oon- 
parents,   or  guardians,  or  other  persons  standing  in  aSj^Jri^Js. 
peculiar   relation  to   another,  whereby   on   a   treaty  of 
mairiage,  they  are  to  receive  a  remuneration,  for  pro- 
moting the  marriage  or  giving  their  consent  to  it^  are 

held  void  (c).    2429. 

X.  On  the  other  hand,   a  contract  is  void,   if  it  is  x.  contracts 

.     ,      ,  in  restrsLnt 

expressly  in  restraint  of  marriage  generally,  or  if  it  is  so  of  marriage. 
restricted  that  it  is  probable  that  it  may  virtually  operate 
in  restraint  of  marriage  generally  (d) ;  as,  that  a  woman 
shall  not  marry  a  man  who  has  not  an  estate  of  500^. 
a  year  (e),  or  shall  not  marry  till  fifty  years  of  age,  or 
shall  not  marry  any  person  residing  in  the  same  town,  or 
any  person  who  is  a  clergyman,  a  physician,  or  a  lawyer, 
or  any  person  except  of  a  particular  trade  or  occu- 
pation (/).     2430. 

(a)  Story's  Eq.  Jur.  §  260-263.  (d)  See  Story's  Eq.  Jur.  §  274, 

(«»)  Story's  Eq.  Jur.  §  266.  276—283. 

Ic)    Story's  Eq.  Jur.  §  266,  (e)  Story's  Eq.  Jur.  §  280. 

267.  If)  Story's  Eq.  Jur.  §  283. 

k2 
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^H^'Jr'  ^^'  ^»  contracts  in  general  restraint  of  trade  are 
void,  as  tending  to  discourage  industry,  enterprise,  and 
just  competition.  But  a  person  may  be  restrained  &om 
carrying  on  trade  in  or  within  a  certain  distance  from 
a  particular  place,  or  with  particular  persons,  or  for  a 
reasonable  limited  time  (a).    2431. 

XI.  Con-  Some  contracts  for  the  partial  restraint  of  trade  are 

tracts  in  '- 

wtraintof  upheld,  becausc  they  are  advantageous  not  only  to  the 
individual  in  favour  of  whom  the  restraint  is  inserted, 
but  to  the  public  also,  who,  instead  of  being  thereby 
injured,  derive  advantage  in  the  unrestrained  choice  of 
able  assistants  which  such  a  stipulation  gives  to  the 
employer,  and  in  the  security  it  affords  that  the  master 
will  not  withhold  from  his  assistants  instruction  in  the 
secrets  of  his  trade  and  the  communication  of  his  own 
skill  and  experience,  from  any  fear  of  afterwards  having 
a  rival  in  the  same  business.  And  hence  a  stipulation 
on  the  part  of  an  assistant  to  a  London  dentist  not  to 
practise  in  London,  will  be  enforced.  But  whatever 
restraint  is  larger  than  the  necessary  protection  of  the 
person  with  whom  the  contract  is  made,  is  unreasonable 
and  void,  as  being  injurious  to  the  interest  of  the  public, 
on  the  ground  of  public  policy.  And  therefore  a  contract 
by  an  assistant  to  a  London  dentist  not  to  practise  in 
any  of  the  places  in  England  or  Scotland  where  the 
employer  might  have  been  practising  before  the  ex- 
piration of  the  service,  is  void  (6).  But  a  covenant,  on 
the  sale  of  the  business  of  a  horse-hair  manufacturer  at 
a  given  place,  not  to  carry  on  the  same  business  within 
200  miles  of  that  place,  is  good  (c),     2432. 

xiL  Sup-         XII.   Agreements   for  the    suppression    of    criminal 

praBsioD  of 

«JJ2J^      prosecutions  are   void   (cZ),  as   tending  to   weaken   the 

^'                 (a)  Story's  Eq.  Jar.  §  292  ;  Ben-  (J)  Mallan  v.  May,  11  M.  &  W. 

well  V.  Inns.  24  Beav.  307  ;  Harms  653.  See  supra,  par.  1798. 

T.  Parsons,  32  Beav.  328  ;  Catt  v.  (c)i&rwM7.Par*o»M,32Beav.328. 

TowrU,  L.  R.  4  Ch.  Ap.  654.  (rf)  Story's  Eq.  Jur.  §  294. 
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beneficial  pi'eventive  influence  of  the  law,  by  diminishing  ^"J*  JJ^' 
the  certainty  of  punishment.  And  an  agreement  by  a 
petitioner  in  a  suit  for  divorce,  to  withdraw  from  the 
suit,  in  consideration  of  money  to  be  paid  to  the 
petitioner,  is  void  as  a  fraud  on  the  Divorce  Act,  which 
enables  the  Court  to  apply  damages  for  the  benefit  of 
the  wife  or  of  the  children  (a).     2433. 

XIII.  Simoniacal  contracts  are  void,  as  contrary  to  xiii.  simo. 
public  policy.  Simony  is  the  corrupt  presentation  of*™*^- 
any  one  to  an  ecclesiastical  benefice,  for  money,  gift,  or 
reward  (6).  By  the  stat.  31  Eliz.  c.  6,  s.  5,  it  is 
enacted,  "  that  if  any  person  or  persons,  bodies  politic  and 
corporate,  shall  or  do  at  any  time  after  the  end  of  forty  days 
next  after  the  end  of  this  session  of  Parliament,  for  any 
sum  of  money,  reward,  gift,  profit  or  benefit,  directly  or 
indirectly,  or  for  or  by  reason  of  any  promise,  agreement, 
grant,  bond,  covenant,  or  other  assurances,  of  or  for  any 
sum  of  money,  reward,  gift,  profit  or  benefit  whatsoever, 
directly  or  indirectly,  present  or  collate  any  person  to  any 
benefice  with  cure  of  souls,  dignity,  prebend  or  living 
ecclesiastical,  or  give  or  bestow  the  same,  for  or  in  respect 
of  any  such  corrupt  cause  or  consideration;  that  then 
every  such  presentation,  collation,  gift  and  bestowing, 
every  admission,  institution,  investiture  and  induction 
thereupon,  shall  be  utterly  void,  frustrate,  and  of  none 
efi*ect  in  law;  and  that  it  shall  and  may  be  lawful  to 
and  for  the  Queen's  Majesty,  her  heirs  and  successors,  to 
present,  collate  unto,  or  give  or  bestow  every  such  bene- 
fice, dignity,  prebend  and  living  ecclesiastical  for  that  one 
time  or  turn  only ;  and  that  all  and  every  person  or  per- 
sons, bodies  politic  and  corporate,  that  from  thenceforth 
shall  give  or  take  any  such  sum  of  money,  reward,  gift,  or 
benefit,  directly  or  indirectly,  or  that  shall  take  or  make 

{a)  Gippg  V.  Hunw,  2  Johns,  &  (If)  2  Bl.  Com.  278. 

Hem.  517 
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*rii"«  I'Y'  ^*^y  '^^^'^  promise,  grant,  bond,  covenant  or  other  assur- 
ance, shall  forfeit  and  lose  the  double  value  of  one  year's 
profit  of  every  such  benefice,  dignity,  prebend  and  living 
ecclesiastical;  and  the  person  so  corruptly  taking,  pro- 
curing, seeking,  or  accepting  any  such  benefice,  dignity, 
prebend  or  living,  shall  thereupon  and  from  thenceforth 
be  adjudged  a  disabled  person  in  law  to  have  or  enjoy 
the  same  benefice,  dignity,  prebend  or  living  ecclesias- 
tical." And  by  the  stat.  12  Anne  st.  2,  c.  12,  s.  2,  it  is 
enacted,  that  "  if  any  pei-son  shall  or  do,  for  any  sum  of 
money,  reward,  gift,  profit,  or  advantage,  directly  or  indi- 
rectly, or  for  or  by  i*eason  of  any  promise,  agreement,  grant, 
bond,  covenant,  or  other  assurance,  of  or  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever,  directly 
or  indirectly,  in  his  own  name,  or  in  the  name  of  any  other 
person  or  persons,  take,  procure,  or  accept  the  next  avoid- 
ance of  or  presentation  to  any  benefice  with  cure  of  souls, 
dignity,  prebend  or  living  ecclesiastical,  and  shall  be  pre- 
sented or  collated  thereupon,  that  then  every  such  pre- 
sentation or  collation,  and  every  admission,  institution, 
investiture,  and  induction  upon  the  same  shaU  be  utterly 
void,  frusti-ate,  and  of  no  effect  in  law,  and  such  agree- 
ment shall  be  deemed  and  taken  to  be  a  simoniacal  con- 
tract ;  and  that  it  shall  and  may  be  lawful  to  and  for  the 
Queen's  Majesty,  her  heirs  and  successors,  to  present  or 
collate  unto,  or  give  or  bestow  every  such  benefice,  dignity, 
prebend,  and  living  ecclesiastical,  for  that  one  time  or 
turn  only;  and  the  person  so  corruptly  taking,  pro- 
curing, or  accepting  any  such  benefice,  dignity,  prebend 
or  living,  shall  thereupon,  and  from  thenceforth,  be 
adjudged  a  disabled  pereon  in  law  to  have  and  enjoy 
the  same  "  (a).    2434. 

Although  he  who  is   presented  be  not  aware  of  the 
simony,  yet  the  presentation,  admission,  and  iiuiuction 

(a)  See  2  Bl.  Com.  279. 
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are  void.    But  if  the  presentee  be  not  cognisant  of  the  ^^"J'JJ^^' 
corruption,  then   he   shall  not  be  within  the  clause  of 
disability  in  the  statute  (a).     2436. 

As  to  what  constitutes  simony,  the  following  rules  may 
be  laid  down :  1.  A  purchase  of  a  next  presentation  made 
after  the  church  has  actually  fallen  vacant,  is  void ;  and  a 
purchase  of  an  advowson  at  such  a  time  is  void,  quoad  the 
fallen  vacancy,  but  not  otherwise  (6).  2.  For  a  clerk  to 
bargain  for  the  next  presentation,  the  incumbent  being 
sick  and  about  to  die,  was  simony,  even  before  the  statute 
of  Queen  Anne :  and  now,  by  that  statute,  to  purchase 
either  in  his  own  name  or  in  another's  the  next  presenta- 
tion, and  be  thereupon  presented  at  any  future  time  to 
the  living,  is  simony  (c).  But,  3,  where  a  person  purchases 
the  next  presentation  to  a  benefice,  the  church  being  then 
full,  and  the  incumbent  not  ill,  even  though  the  purchaser 
intends  to  present  a  particular  person  other  than  himself, 
and  he  afterwards  does  present  that  person,  such  a  pur- 
chase is  not  deemed  simony  (d).  4.  A  purchase  of  the 
next  presentation  to  a  church,  even  when  the  incumbent 
is  in  a  dying  state,  is  not  simony,  if  without  the  privity 
and  without  any  view  to  the  nomination  of  the  par- 
ticular person  presented  (e).  And  a  purchase  made  of 
an  advowson  in  fee  simple  under  similar  circumstances, 
is  not  simony  (/).     2436. 

The  stat.  9  Geo.  4,  c.  94,  s.  1,  declares  valid  every  en-  Engage- 

mente  to 

gagement  by  promise,  grant,  agreement,  or  covenant  for  r^e^  ^euo 
the  resignation  of  benefices  which  are  private  property, 
after  the  28th  of  July,  1828,  to  the  expressed  intent  of 
appointing  any  one  person  therein  named,  or  one  of  two 

(a)  3  Cruise  T.  21,  c.  2,  §  59  ;  2  Steph.  Com.  72. 

Bl.  Com.  280.  (O  3  Steph.  Com.  72  ;  Sugd.  Con- 

(*)  3  CruiBe  T.  21,  c.  2,  §  64  ;  3  cise  View,  269. 

Steph.   Com.  70,  71,   72 ;  2  Prea.  (/)  3  Cruise  T.  21,  c.  2,  §  68  : 

Shep.  T.  240.  Sugd.  Concise  View,  259 ;  3  Steph. 

((?)  2  Bl.  Com.  479.  Com.  71. 

(d)  3  Cruise  T.  21,  c.  2,  §  67 ;  3 
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^h!"' J.*]!^*  persons  therein  named,  each  of  whom  is  related  by  blood, 
or  marriage,  as  uncle,  son,  grandson,  brother,  nephew, 
or  grand-nephew   of   the   person,   or  the   wife  of  the 
person,  in  whom  the  patronage  is  beneficially  vested. 
But  such  engagement  must  be  entered  into  before  the 
appointment  of  the  person  entering  into  it,  and  one 
part  of  the  instrument  must  be  deposited  within  two 
months  with  the   registrar  of  the   diocese   or   peculiar 
jurisdiction.     2437. 
mint  uT^'      ^^^*  There  is  nothing  contrary  to  the  policy  of  the  law 
wrtyf  i?"^  as  tending  to  murder,  or  to  undue  influence  over  a  testator, 
^""^^       or  contrary  to  the  stat.  32  Hen.  8,  c.  9,  relating  to  pre- 
tended titles,  in  an  agreement  by  a  person  who  expects 
to  become  devisee  of  land,  that,  if  he  should  be  such,  he 
will  convey  it  to  another   person  for   a   certain   sum ; 
but  if  he  should  not  become  devisee,  he  will  return  the 
money  (a).     2438. 
XV.  u«u.         XV.  In  consequence  of  the  stat.  12  Anne  st.  2,  c.  16, 

rioiu  oon- 

tracts.  a  contract  for  the  payment  of  more  than  51,  per  cent,  in- 
terest was  usurious,  except  in  certain  cases  (b).  But  by 
the  stat.  17  &  18  Vict.  c.  90,  the  statutes  relating  to  usury, 
except  those  relating  to  pawnbrokers,  are  repealed,  as 
regards  transactions  subsequent  to  the  10th  of  August, 
1854,  the  time  of  the  passing  of  the  Act.     2439. 

A  transaction  is  sometimes  void  as  indirectly  operating 
in  violation  of  the  law  against  usury  (c).  Thus,  a  pur- 
chase of  a  rent-charge  or  an  annuity  for  a  determinate 
number  of  years  was  set  aside  as  usurious  in  equity,  if 
the  total  amount  of  the  annual  payments  was  more  than 
sufficient  to  pay  the  principal  sum  and  legal  interest  (d). 
So,  a  lease  to  be  granted  in  consideration  of  a  loan  of 
money,  could  not  be  supported.     But  where  the  creditor 

(a)  Cook Y.FeiM,n Ad. &,EAiiO.  Drew.  157. 

(J)  See  2  Steph.  Com.  8fi— 94  ;  (c)  iiiH  of  MatutJiM  v.  OgU,  7 

Stamp's  Index  to  the  Statute  I^w,  D.  M.  A:  G.  181. 

tit.    "  Usury  "  ;  Bond  v.    BeU,  4  (d)  Coote  Mortg.  3rd  ed.  423. 
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was  to  be  repaid  his  principal  and  legal  interest  by  way  ^^l'J'\y 
of  a  rent  to  be  received  or  retained  by  him,  the  agreement 
was  in  the  nature  of  a  mortgage  security,  and  was  sup- 
ported in  equity.  Where  an  instrument  which  was  in 
appearance  a  lease,  was  in  fact  a  contrivance  to  secure  to 
the  vendor  the  purchase-money  by  instalments  carrying 
illegal  interest,  it  was  usurious  and  void.  And  where  a 
builder  assigned  his  lease  or  contract  for  a  lease  in  con- 
sideration of  a  sum  of  money  advanced  to  him,  and,  as 
part  of  the  same  transaction,  took  or  agreed  to  take  an 
underlease  at  a  rent  greatly  exceeding  the  rate  of  interest 
on  the  sums  advanced,  after  deducting  the  ground  rent  (so 
that  the  total  amount  of  the  payments  during  the  lease 
would  exceed  the  principal  moneys  and  interest),  and  with 
the  same  covenants  and  obligations  in  the  underlease  as 
were  contained  in  the  original  lease,  the  Courts  both  of 
Equity  and  Common  Law  have  treated  such  contracts  as 
usurious,  notwithstanding  the  liability  of  the  lender  to 
the  superior  landlord,  and  risk  of  forfeiture,  and  although 
he  might  have  no  power  of  calling  in  his  money,  whilst 
the  other  might  have  an  unlimited  power  of  repurchas- 
ing (a).  [On  a  similar  ground,  relief  is  afforded  in  some 
cases  against  penalties  (&).]     2440. 

XVI.  Where  contracts  are  intended  to  carry  into  effect  ^^1  V""" 
an  immoral  purpose  (as  in  the  case  of  a  house  let  for  a  JS^STiotoi 
brothel),  even  though  that  purpose  do  not  appear  on  the  p^^'^***®- 
face  of  the  instrument,  the  Courts  will  not  enforce  any 
of  the  stipulaticms  therein  comprised  (c).     2441. 


Section   V. 
0/  Deeds  void  for  Uncertainty, 
An  agreement  will  not  be  enforced,  if  the  terms  of  it  ch'"" JJf* 
are  uncertain  (d),     2442. 

(a)  Coote  Mortg.  Sixi  eel.  424.  (c)  Smithy.  White, L. R.  1  Eq.«26, 

(*)    See     Smith's     Manual    of  (</)  Taylor  v.  Pitrti/igton,  7  D.  M. 

Equity,  13th  ed.  670.  &  G.  328. 
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^h!";I' 6^  ^  deed  is  void  for  uncertainty,  if  it  is  totally  uncertain 
on  the  face  of  it  who  is  or  are  the  intended  grantee  or 
grantees.  Thus,  if  a  grant  is  made  to  one  of  the  children 
of  J.  S.,  who  has  more  than  one  child,  and  the  grantor 
does  not  describe  which  he  intends,  this  grant  is  void 
for  uncertainty,  and  cannot  be  rendered  good  by  any 
evidence ;  for  the  ambiguity  is  patent,  and  parol  evidence 
is  inadmissible  (a).     2443. 

An  instrument  whicli  is  lefl  blank  in  any  material 
part,  is  incapable  of  operation  until  such  blank  is  filled 
up,  although  executed  by  the  parties,  and  does  not 
become  effectual  by  the  subsequent  filling  up  of  the 
blank  by  a  stranger,  in  the  absence  of  the  parties,  unless 
he  is  authorised  to  do  so  by  deed  (d),     2444. 


Section   VI. 

0/  the  Avoidance  of  a  Deed  by  Disagreement  (c). 

^;,"i'^i^*      No  person  can  be  made  to  take  an  estate  without 

his   consent,    express    or    implied ;    and    therefore    the 

purchases  of  idiots,  lunatics,  infants,  and  femmes  covert, 
if  disadvantageous,  may  be  set  aside  {d).  And  it  is 
common  for  trustees,  when  nominated  without  their 
consent,  to  renounce  the  estate  conveyed  to  them,  which 
is  done  by  deed  of  disclaimer  {e).    2446. 

The  law  presumes  that  every  conveyance  is  for  the 
benefit  of  the  grantee;  and,  therefore,  till  the  contrary 
is  shown,  supposes  an  agreement  to  the  conveyance. 
But  from  the  moment  there  is  evidence  of  disagreement, 
the  conveyance,  in  construction  of  law,  is  void  ab  initio, 
as  if  none  had  been  made ;  and  in  intendment  of  law, 
the  freehold  never  passed  from  the  grantor  (/).     2446. 

(a)  2  Pres.  Shep.  T.  261.  (f)  Burton,  §  213. 

(d)  3  Jarm.  &  Byth.by  Sweet,  ly.  (/)  2  Pres.  Shep.  T.  285  ;  Watk. 

(c)  See  supra,  par.  2082 — 4.  Con  v.  3rd  ed.  by  Prest.  23;  Peacock 

id)  Burton,  §  212.  v.  Etutland,  L.  R.  10  Bkj.  17. 
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If,   however,  a  feoffment    is  made   to   two  as  joint  ^;,"JJJ^' 
tenants,  and  only  one  disagrees,  the   entirety  vests  in 
the  other.     But  if  a  feoffment  is  made  to  two  tenants 
in   common,  and  one  disagrees,   this    only  avoids   the 
grant  as  to  his  share  (a).     2447. 

When  the  party,  being  free  from  insanity,  coverture, 
or  infancy,  has  once  by  his  agreement  made  the  deed 
good,  he  cannot  afterwards  by  his  disagreement  make 
it  void.  And  when  once  by  refusal  and  disagreement 
he  has  made  the  deed  void,  he  cannot  by  agreement 
or  acceptance  afterwards  make  it  good  (b),    2448. 

(a)    2  Pms.  Shep.  T.  286  ;  see  (ft)  1  Pres.  Shep.  T.  70. 

supra,  par.  2084. 
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'  CHAPTER  VII. 

OF   DIVERS   MATTEllS   PERTAINING  TO   DEEDS   IN 

GENERAL. 


Section  I. 
Of  Stamping  Deeds  (a). 

PT.iii.  T.12,  It  is  generally  necessary  that  a  deed  should  be  stamped, 

as  required  by  the  Stamp  Acts,  in  order  to  render  it 

available  in  Court  for  the  purposes  for  which  it  was 
made.  But  the  want  of  a  proper  stamp  does  not  pre- 
vent its  legal  effect  and  operation  in  other  respects  (£),  or 
its  reception  in  evidence  for  a  collateral  purpose.  2448. 
The  deed  ought  regularly  to  be,  and  usually  is, 
properly  stamped  before  execution.  But  the  stamp 
may  be  affixed  afterwards,  on  payment,  in  addition 
to  the  duty,  of  a  certain  penalty.     2460. 


Section  II. 
Of  the  Execution  of  Deeds. 
PT.III.  T.12,      I.   So  far  as  regards  any  person  requiring  a  deed  to 

Ch  T  8  2 

'  '  *  be  read,  it  is  necessary  to  its  validity,  either  that  he  be 
permitted  to  read  it  himself,  or,  if  he  cannot  read,  that 

(a)  See  Sweet's  SuppLement  to  on  Contracts,  and  Addison  on  Con- 

Jarm.  &  Byth.  Conveyancing, which  tracts. 

contains  a  summaiy  of  the  Stamp  {b)  4  Cruise  T.  32,  c.  2,  §  57 ; 

liar's;  and  see  Vacher's  two  Pocket  Burton,  §  451  ;  Smith's  Manual  of 

Digcstsof  the  Stamp  Duties;  Chitty  Common  Law,  9th  ed.  261. 
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it  be  read  to  him.     If  it  be  read  to  him  falsely,  it  will  ^;J^J-  '^'^^' 
be  void,  at  least  for  so  much  as  was  misread ;  unless  it  ^ 
be   agreed  by  collusion  that   the  deed  should   be   read 
falsely,  on  purpose  to  make  it  void;  in  which  case  it 
will  bind  the  fraudulent  party  (a).     2461. 

II.  Signing  is  often  necessary  to  the  valid  execution  n.  signing. 
of  powers.     And  in  cases  within  the  Statute  of  Frauds, 

the  better  opinion  would  seem  to  be,  that  it  is  rendered 
necessary  by  that  statute  (A).  In  practice  it  is  an 
invariable  part  of  the  execution  of  all  deeds,  as  the 
present  practice  of  sealing  cannot  serve  any  purpose 
of  identification  or  verification,  but  has  degenerated  into 
a  mere  form.  But  where  a  person  is  incapacitated  from 
signing,  by  infirmity  or  want  of  instruction,  he  may 
either  make  a  mark  by  way  of  signature  to  a  deed,  or 
it  may  be  signed  for  him  by  a  stranger  at  his  request 
and  in  his  presence  (c).     2462. 

III.  A  seal  is  essential  to  a  deed,  since  no   writing  in.  seaUng. 
without  a  seal  can  be  a  deed.     But  if  the  deed  is  sealed 

with  any  seal  whatever,  or  even  if  an  impression  is 
made  or  attempted  to  be  made  with  a  stick  or  anything 
else,  it  is  sufiicient  {d).  It  is  sufficient  that  there  is 
a  seal  to  the  deed  at  the  time  of  its  actual  or  constinic- 
tive  delivery  ;  and  that  the  party,  in  terms  or  by  con- 
duct, adopts  the  sealing.  And  if  another  person  seals 
the  deed,  yet  if  the  party  delivers  it  himself,  he  thereby 
adopts  the  sealing  {e),     2463.  . 

The  common  practice  is  for  the  copying  clerk  to  affix  ^^JJg*^ 
any  kind  of  seal  when  he  has  finished  copying  the  deed,  and 

(a)  2  Bl.  Com.  304  ;  4  Cruise  T.  (c)  3  Jann.  &  Byth.  by  Sweet, 

.S2,  c.  2,  §  61  ;  3  Jarm.&  Byth.  by  24,  26. 

Sweet,  24 ;  1  Pres.  Shep.  T.  56.  (rf)  2  Bl.  Com.  305  ;  4  Cruise  T. 

(*)  2  Bl.  Com.  305,  306;  4  Cruise  32,  c.  2,  §  63  ;   1  Pres.  Shep.  T.  54, 

T.  82,  c.  2,  §  66,  69  ;  Mr.  Hilliard's  66,  57 ;  In  re  Sandilands,  L.  R.  6 

note  to  1  Pres.  Shep.  T.  66.     But  C.  P.  411. 

see  Mr.  Preston's  remarks,  lb.,  and  (e)  2  Bl.  Coin.  30r»:   1  Pres.  Shep. 

1  Suprd.  Pow.  286,  contra.  T.  54. 
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^h"7*^'2?'  ^^^  ^^®  party  to  adopt  the  sealiDg  at  the  time  of  execu- 
tion,  by  placing  his  finger  on  the  seal,  and  saying,  "  I 
deliver  this  as  my  act  and  deed.**     2464. 

saHiingby        If  there  are  several  grantors,  obligors,  etc.,  named  in 

on«  of  the 

gnuitore,      a  deed,  and  one  of  them  only  seals  the  deed,  this  is  a 
etc..  only,     good  deed  as  against  him,  and  void  as  to  all  the  rest  (a). 

2466. 

Sealing  and       A  person  may  appoint  another  to  be  his  attorney  to 

attorney,      seal  and  sign  a  deed  for  him.     [In  such  a  case  the  deed 

must  formerly  have  been  executed  in  the  name  of  the 

principal     This  rule  is  now  altered  by  the  provisions 

of  stat.  44  &  45  Vict.  c.  41,  s.  4t)  (Appendix),  which 

enables  the  attorney  to  execute  it  in  his  own  name, 

but  the  attorney  still  may  execute  the  deed  in  the  name 

of  his  principal  as  before  the  Act,  which  would  seem  to 

be  the  better  course  to  adopt  in  many  cases  (b).]    2466. 

IV.  Deli-         jy    Delivery  is  another  circumstance  necessary  to  a 

very.  J  -^ 

DeUvery      deed  (c).     Delivery  may  be  actual,  i.e.,  by  doing  some- 

actual,  or  <r  ^  ^  «=» 

y«^. o*"  thing;  or  verbal,  i.e.,  by  saying  something;  or  both 
actual  and  verbal,  i.e.,  by  both  doing  and  saying  some- 
thing (d).     2467. 

DeUvetyby       And  a  dccd  may  either  be  delivered  by  the  party 

the  party,  or  ^  J  r        J 

by  another,  himsclf  who  makcs  it,  or  by  any  other  person,  by  his 
appointment,  or  authority  precedent,  or  assent  or  agree- 
ment subsequent  (e).  Where  one  person  delivers  an 
instrument  as  the  act  of  another  person  who  is  present, 
no  de^d  conferring  an  authority  is  requisite.  But  un- 
less authorised  by  deed,  a  person  cannot  execute  an 
instrument  as  the  act  of  a  person  who  is  absent ;  and 
every  letter  of  attorney  must  be  by  deed  (/).    2468. 

Delivery  to       A  deed  may  be  delivered  to  jbbe  party  himself;  or 

{a)  1  Pres.  Shep.  T.  71.  {d^  Co.  Litt  86  a;  1  Pres.  Shep. 

(d)  4  Cruifle  T.  32,  c.  2,  §  67  ;       T.  67  ;  4  Cruise  T.  32,  c.  2,  §  71. 
but  see  supia,  par.  1740.  C  0  ^  ^^b-  Sl^ep.  T.  57. 

(r)  4  Cruise  T.  32,  c.  2,  §  68  ;  2  (/)  1  Pres.  Shep.  T.  67. 

Bl.  Com.  306. 
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it  may  be  delivered  to  any  other  person  by  suflBcient  ^;,^^J-^;^2^' ^ 
authority   from   him,   or  to   any   stranger,   for  and  on  t^e  party 
behalf  and  to  the  use  of  him  to  whom  it  is  made,  with-OTJi\^j£5J;. 
out  authority  (a) ;  or  it  may  be  delivered  verbally  and  **^®  ^' 
constructively,  by  saying,  "I   deliver  this  as  my   act 
and  deed,"   or   words   to   the  like   effect,  and   yet    be 
retained  in  the  custody  of  the  party  who  made  it  (b). 
2468. 

A  deed  may  be  either  delivered  absolutely  as  a  deed,  ^^ 
or  it  may  be  delivered  conditionally  as  an  escrow,  ie.,  iuto*or*^***" 

II  •!•         /\         T>  11  i_  ji*     conditional. 

as  a  scroll  or  writing  {cj.  Regularly,  when  a  deed  is 
delivered  as  an  escrow,  it  ought  to  be  delivered  to  a 
third  person  and  in  terms  as  an  escrow,  in  such  words 
as  these :  "  I  deliver  this  to  you  as  an  escrow,  to  deliver 
to  the  party  as  my  deed,  upon  condition,  etc.,  or  at 
such  a  time.'*  And  this  mode  of  delivery  should  be 
noticed  in  the  attestation,  (d).  But  in  opposition  to 
some  of  the  early  authorities  (e),  it  is  now  clear,  that 
even  if  the  instrument  is  executed  as  the  deed  of  the 
party  in  the  usual  manner,  yet  if  it  is  delivered  upon  a 
condition  or  is  accompanied  by  an' agreement  suspending 
its  operation  until  some  future  time  or  event,  this  will 
constitute  it  an  escrow  (/).     2460. 

The  time  of  the  delivery  of  a  deed  is  presumed   to^^^rf 
be  the  time  of  its  date,  unless  the  contrary  appears  (g). 

2461. 

V.   It  is   usual   for  witnesses   to   attest   the   acts   ot^^^^^'^' 
signing,  sealing,  and  delivery,    by   the  subscription   of 
their  names  to  a  form  of  words  to  that  effect  written 

(a)  4  Cruise  T.  32,  c.  2,  §  73.  (e)  See  Co.  I.itt.  36  a  ;  1  PreR. 

(&)  SeeSJarra.&Byth.  bySweet,  Shep.  T.  58;  4  Cruise  T.  32,  c.  2, 

31 ;  4  Cruise  T.  32,  c.  2,  §  76.  §  79.  80. 

(c)  4  Cruise  T.  32,  c.  2,  §  75 ;  2  (/)  3  Jarm.  &  Byth.  by  Sweet, 
Bl.  Com.  307.  30  ;  Nash  v.  Flyn,  IJ.  &  L.  162  ; 

(d)  1  Pros.  Shep.  T.  58,  59  ;  4  Oudgen  v.  Betutet,  6B1.  &  Bl.  986: 
Cruise  T.  32,  c.  2,  §  75,  79, 80  ;  Co.  Watkim  v.  Nash,  L.  R.  23 Eq.  262. 
Litt,  36  a.  (^)  4  Cruise  T.  32,  c.  20,  §  4. 
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^u^'I'l^'  at  the  foot  or  on  the  back  of  the  deed  (a).    But  neither 
the  attestation  itself,  nor  any  kind  of  attestation  clause, 
is  essential   to  the   validity  of  any  deed,  unless  it  is 
made  in  the  exercise  of  a  power  which  has  prescribed 
that  as  a  requisite  circumstance  (b).     But  the  practice 
is  highly  important  as  fumiphing  an  evidence  of  authen- 
ticity.   2462. 
c?tht^°*       VI.  The  assent  of  the  grantee,  in    the    absence   of 
*^'*"**^       evidence  to  the  contrary,  is  always  presumed ;  so  that, 
even  where  the  grantee  does  not  execute  the  deed,  it 
transfers  the  estate  to  him.     But  he  may  disclaim  it  if 
he  pleases  ;  in  which  case  it  becomes  devested  (c).  2463. 
r/iiiSfl^r      [VII.  In  the  esse  of  a  sale   made  after  the  31st  of 
tiou."^*"  December,  1881,  the  purchaser  cannot  insist  upon  the 
execution  in  his  presence,  or  in  the  presence  of  his  solicitor, 
of  the  conveyance  to  him  ;  but  he  may,  at  his  own  cost, 
have  the  execution  attested  by  his  solicitor,  or  some 
other  person  appointed  by  him  (d).]     2468a. 


Section  III. 

0/  the  Registration  of  Deeds, 

^h";8.8^'      I.  By  stat.  2  &  3  Anne  c.  4,  5  Anne  c.  18,  6  Anne 

1.  Registrar  c.  35,  aud  8  Geo.  2,  c.  6,  memorials  of  all  deeds  relating 

YOTblire     to  hereditaments  in  the  West,  East,  and  North  Ridings 

BOX.   *    *"  of  the  county  of  York,  and  the  town  and  county  of  the 

^I^S^     town  of  Kingston-upon-Hull,  except  those  relating  to 

rogisterod.    copyholds,  Icases  at  rack  rent,  and  leases  not  exceeding 

twenty-one  years  where  the  actual  occupation  goes  with 

the  lease,  may   be   registered,   at   the  election   of  the 

parties,  and  have  the  registrar's  certificate  indorsed  on 

them  (e).     And  by  7  Anne  c.  20,   similar    regulations 

(a)  Burton,  §  446.  2445—8. 

(ft)  4  Cruise  T.  32,  c.   2,  §  81 ;  (rf)  Stat.  44  &  45  Vict.  c.  41,  h. 

Burton,  §  450.  8,  in  Appendix. 

(c)  4  Cruise  T.  32,  c.  26,  §  2 ;  (^0  ^  Cruise  T.  32,  c.  23,  §  2—6, 

Burton,   §   441.     See  supra,  par.  8 ;  Sugd.  Concise  View,  582. 
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are  made  for  registering  deeds  in  the  county  of  Mid-  ^^^i]  J"lf' 
dlesex ;   but  this  Act  does  not  extend  to  chambers  in 
Serjeants*  Inn,  or  the  Inns  of  Court  and  Chancery, ^nor 
to  any  messuages,  lands,  or  tenements  in  the  City  of 
London  (a).     2464. 

Lord  St.  Leonards  remarks  (b),  that  it  is  advisable  to 
register  such  leases  of  copyhold  estates  as  would  require 
registry  if  the  estate  were  freehold ;  and  that  if  leases 
not  exceeding  twenty-one  years,  where  the  actual  occupa- 
tion goes  along  with  the  lease,  are  assigned  by  way  of 
mortgage,  it  is  always  usual  in  practice  to  require  them 
to  be  registered.  A  lease  must  be  registered,  notwith- 
standing the  registry  of  an  assignment  in  which  it  is 
recited.  But  an  assignment  of  a  legacy  charged  on  land 
does  not  require  to  be  registered  (c).     2466. 

Even  an  agreement  to  execute  a  mortgage  requires 
registration  (d).     2466a. 

A  memorandum  of  further  charge  requires  registration 
as  much  as  the  original  mortgage ;  and,  for  want  of  it, 
will  be  postponed  to  a  second  registered  mortgage  with- 
out notice  of  such  further  charge  (e).    2466. 

The  memorials  ai'e  to  contcdn  the  date,  the  names,  and  Mode  of 
additions  of  the  parties  and  witnesses,  and  the  parcels,  as 
or  to  the  same  effect  as  in  the  original  instrument  (/). 
But  with  respect  to  the  parcels,  it  is  provided,  that  where 
there  are  more  writings  than  one  for  making  or  per- 
fecting any  conveyance  or  security  which  concerns  the 
same  estates,  it  shall  be  a  sufficient  memorial  thereof,  if 
all  the  estates  are  only  once  named  in  the  memorial  of 
any  one  of  the  deeds  or  writings,  with  a  reference  to  such 

(a)  4  Cruise  T.  32,  c.  28,  §  7  ;  170;  In  re  Wight's  Mortgage  lhni*t, 

Sugd.  Ck>ncise  View,  582.  L.  B.  16  Eq.  41. 

(ft)  Sugd.  Conciae  View,  681.  (e)  Oredland  v.  Potter,  L.  R.  18 

(c)    Sugd.   Concise    View,   577,  Eq.  :i60  ;  10  Ch.  Ap.  8. 
578 ;  4  Cruise  T.  32,  c.  28,  §  13.  (/)  1  Cruise  T.  32,  c.  28,  §  4. 

id)  Neve  v.  Pennell,  2  H.  &  M. 

VOL.   II.  S 
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^h"'  I'.^i'  ^®®^  ^^  writing  in  the  other  deeds  or  writings,  and  direc- 
tions  how  to  find  the  registering  of  the  same.  This 
provision  has  been  unwarrantably  extended  in  practice ; 
so  that,  for  instance,  it  is  usual  in  a  memorial  of  an 
assignment  of  a  lease  to  refer  for  the  parcels  to  the  prior 
registry  of  the  lease  (a).  The  Acts  require  the  memorial 
to  be  under  the  hand  and  seal  of  some  or  one  of  the 
grantors  or  grantees,  his  or  their  heirs,  executors,  ad- 
ministrators, guardians,  or  trustees,  attested  by  two 
witnesses,  one  thereof  to  be  one  of  the  witnesses  to  the 
execution  of  the  deed ;  and  he  is  to  prove  on  oath  both 
the  execution  of  the  memorial  and  of  the  deed  itself  (6). 
2467. 

By  the  18th  section  of  the  stat.  6  Anne  c.  35,  relating 
to  the  East  Riding  and  the  town  and  county  of  the  town 
of  Kingston-upon-Hull,  enrolment  of  deeds  of  bargain 
and  sale  is  to  serve  instead  of  registering  a  memorial 
thereof  (c),    2468. 

Kifect  of  The  effect  of  the  Register  Acts  is  merely  to  render  a 

prior  deed  fraudulent  and  void  as  to  a  purchaser  or  mort- 
gagee under  a  subsequent  deed,  unless  such  prior  deed  is 
registered  before  such  subsequent  deed  (d) ;  or  unless 
such  purchaser  or  mortgagee  has  had  notice  of  such  prior 
deed(«).     2468. 

II.  Regis-         II.  By  the  stat.  15  Car.  2,  c.  17,  s.  8,  for  settling  the 

deeds  draining  of  Bedford  Level,  it  is  enacted,  that  all  convey- 

relating  to  ° 

proprty      ances  by  indenture  of  the  9S,000  acres  contained  within 


withiii  the 

L^^"^  the  said  Level,  or  any  part  thereof,  entered  with  the 
Registrar  of  the  corporation,  in  a  book  to  be  kept  for  that 
pui*pose,  shall  be  of  equal  force  to  convey  the  freehold  and 
inheritance  thereof,  as  if  the  same  conveyances  by  inden- 
ture were  for  valuable  considerations  of  money  enrolled 

(a)  Sugd.  Concise  View,  580—1.  (<i)  See  4  Cruise  T.  32,  c.  28,  §  2, 

(J)  Sa^  Concise  View,  679.  10  ;  Sugd.  Concise  View,  677. 

(c)  4  Cruise  T.  32,  c.  28,  §  6.  (c)  See  supra,  par.  2406. 
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within  six  months  in  one  of  the  King's  Courts  of  Record  ^X"J  "^i*^' 
at  Westminster ;  and  no  lease,  grant,  or  conveyance  of  or 
charge  upon  the  same,  except  leases  for  seven  years  or 
under  in  possession,  shall  be  of  force  but  from  the  time 
it  shall  be  entered  with  the  Registrar  (a).     2470. 

III.  [By  the  stat.  17  &  18  Vict.  c.  36,  and  the  stat.  29  iii.  R«gi». 

'M\  TT*  •  tratiou  of 

&  30  Vict.  c.  96,  provisions  were  made  for  the  registra-  wiuof  i«do. 
tion  of  bills  of  sale  and  for  the  renewal  of  such  registra- 
tion ;  but  these  Acts  have  been  repealed  by  stat.  41  &  42 
Vict.  c.  31  (Appendix),  which  is  amended  by  stat.  45  &  46 
Vict.  c.  43  (Appendix).  The  former  Act  enacts,  by  s.  10, 
that  "A  bill  of  sale  shall  be  attested  and  registered  under  Mode  of 

°  registenuff 

this  Act  in  the  following  manner :  (1)  The  execution  of  ^»^^*^'*"*- 
every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  the  attestation  shall  state  that  before 
the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  solicitor  (6) ; 
(2)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  true  copy  of 
such  bill  and  of  every  such  schedule  or  inventory,  and 
of  every  attestation  of  the  execution  of  such  bill  of  sale, 
together  with  an  affidavit  of  the  time  of  such  bill  of  sale 
being  made  or  given,  and  of  its  due  execution  and  attes- 
tation, and  a  description  of  the  residence  and  occupation 
of  the  person  making  or  giving  the  same  (or  in  case  the 
same  is  made  or  given  by  any  person  under  or  in  the 
execution  of  any  process,  then  a  description  of  the  resi- 
dence and  occupation  of  the  person  against  whom  such 
process  issued),  and  of  every  attesting  witness  to  such 
bill  of  sale,  shall  be  presented  to  and  the  said  copy  and 
affidavit  shall  be  tiled  with  the  registrar  within  seven 
clear  days  after  the  making  or  giving  of  such  bill  of  sale, 
in  like  manner  as  a  warrant  of  attorney  in  any  personal 

(fl)  4  Cruise  T.  32,  c.  28,  §  33.  &  46  Vict.  c.  43,  s.  10,  infra,  par. 

(d)  This  is  repealed  by  stat  45      2482. 

S2 
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^'.^"'sTl/^  [action  given  by  a  trader  is  now  by  law  required  to  be 
filed;  (3)  If  the  bill  of  sale  is  made  or  given  subject  to 
any  defeasance  or  condition,  or  declaration  of  trust  not 
contained  in  the  body  thereof,  such  defeasance,  condition, 
or  declaration  shall  be  deemed  to  be  part  of  the  bill,  and 
shall  be  written  on  the  same  paper  or  parchment  there- 
with before  the  registi-ation,  and  shall  be  truly  set  forth 
in  the  copy  filed  under  this  Act  therewith  and  as  part 
thereof,  otherwise  the  registration  shall  be  void.  In 
case  two  or  more  bills  of  sale  are  given,  comprising  in 
whole  or  in  part  any  of  the  same  chattels,  they  shall 
have  priority  in  the  order  of  the  date  of  their  registra- 
tion respectively  as  regards  such  chattels.  A  transfer 
or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered."     2471. 

Renewal  of  And  bv  s.  11,  "The  reoristration  of  a  bill  of  sale,  whether 
executed  before  or  after  the  commencement  of  this  Act, 
must  be  renewed  once  at  least  every  five  years,  and  if  a 
period  of  five  years  elapses  from  the  registration  or  re- 
newed registration  of  a  bill  of  sale  without  a  renewal  or 
further  renewal  (as  the  case  may  be),  the  registration 
shall  become  void.  The  renewal  of  a  registration  shall 
be  effected  by  filing  with  the  registrar  an  affidavit 
stating  the  date  of  the  bill  of  sale  and  of  the  last  registra- 
tion thereof,  and  the  names,  residences,  and  occupations 
of  the  parties  thereto  as  stated  therein,  and  that  the  bill 
of  sale  is  still  a  subsisting  security.  Every  such  affidavit 
may  be  in  the  form  set  forth  in  the  Schedule  (A.)  to  this 
Act  annexed.  A  renewal  of  registration  shall  not  become 
necessary  by  i*eason  only  of  a  transfer  or  assignment  of  a 
biU  of  sale  (a)."    2472. 

Fomof  ^go by  s.  12,  "The  registrar  shall  keep  a  book  (in  this 

(a)  Re-registration  is  equaUy  five  years,  Karet  v.  JTte  Kosher 
neccbsary  when  the  original  grantee  Meat  Supply  Agsociation^'L,  R.  2 
assigns  before  the  expiration  of  the      Q.  B,  D.  361. 
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[Act  called  'the  register*)  for  the  purposes  of  this  Act,  ^;"7  ^{p 
and  shall,  upon  the  filing  of  any  bill  of  sale  or  copy  under 
this  Act,  enter  therein  in  the  form  set  forth  in  the  second 
schedule  (B.)  to  this  Act  annexed,  or  in  any  other  pre- 
scribed form,  the  name,  residence,  and  occupation  of  the 
person  by  whom  the  bill  was  made  or  given  (or  in 
case  the  same  was  made  or  given  by  any  person  under  or 
in  the  execution  of  process,  then  the  name,  residence,  and 
occupation  of  the  person  against  v^hom  such  process  was 
issued,  and  also  the  name  of  the  person  or  persons  to  whom 
or  in  whose  favour  the  bill  was  given),  and  the  other  par- 
ticulars shown  in  the  said  schedule  or  to  be  prescribed 
under  this  Act,  and  shall  number  all  such  bills  registered 
in  each  year  consecutively,  according  to  the  respective 
dates  of  their  registration.  Upon  the  registration  of  any 
affidavit  of  renewal  the  like  entry  shall  be  made,  with 
the  addition  of  the  date  and  number  of  the  last  previous 
entry  relating  to  the  same  bill,  and  the  bill  of  sale  or 
copy  originally  filed  shall  be  thereupon  marked  with  the 
number  affixed  to  such  affidavit  of  renewal.  The  regis- 
trar shall  also  keep  an  index  of  the  nUmes  of  the  grantors 
of  registered  bills  of  sale  with  reference  to  entries  in  the 
register  of  the  bills  of  sale  given  by  each  such  grantor. 
Such  index  shall  be  arranged  in  divisions  corresponding 
with  the  lettei*s  of  the  alphabet,  so  that  all  grantors 
whose  surnames  begin  with  the  same  letter  (and  no 
others)  shall  be  comprised  in  one  division,  but  the 
arrangement  within  each  such  division  need  not  be 
strictly  alphabetical."     2473. 

By  s.  14,  *'  Any  judge  of  the  High  Court  of  Justice  on  R«otifloation 
being  satisfied  that  the  omission  to  register  a  bill  of  sale 
or  an  affidavit  of  renewal  thereof  within  the  time  pre- 
scribed by  this  Act,  or  the  omission  or  mis-statement  of 
the  name,  residence,  or  occupation  of  any  person,  was 
accidental  or  due  to  inadvertence,  may  in  his  discretion 
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^h.^t;  s"  s!'  [order  such  omission  or  mis-statement  to  be  rectified  by 
the  insertion  in  the  register  of  the  true  name,  residence, 
or  occupation^  or  by  extending  the  time  for  such  regis- 
tration on  such  terms  and  conditions  (if  any)  as  to 
security,  notice  by  advertisement  or  otherwise,  or  as  to 
any  other  matter,  as  he  thinks  fit  to  direct."  2474. 
Enjgrof  And  by  s.  15,  "Subject  to  and  in  accordance  with  any 

rules  to  be  made  under  and  for  the  purposes  of  this  Act, 
the  registrar  may  order  a  memorandum  of  satisfaction 
to  be  written  upon  any  registered  copy  of  a  bill  of  sale 
upon  the  prescribed  evidence  being  given  that  the  debt 
(if  any)  for  which  such  bill  of  sale  was  made  or  given 
has  been  satisfied  or  discharged."]     2476. 

Registration  of  a  prior  security  is  necessary  even  as 
against  an  execution  creditor  who  had  notice  of  it  at 
the  time  when  his  (the  execution  creditor's)  debt  was 
incurred  (a).     2476. 

An  agreement  to  execute  a  bill  of  sale  does  not  require 
registration,  qua  agreement;  but  it  cannot  be  treated 
as  amounting  to  an  equitable  assignment,  or  assurance, 
without  registration  (h),    2477. 

The  Bills  of  Sales  Act  applies  only  to  secret  dispositions 
of  goods  which  remain,  after  the  assignment,  in  the  ap- 
parent possession  of  the  party  executing  the  bill  of  sale  ; 
and  therefore  where  the  possession  of  the  property  con- 
veyed is  given  at  the  same  time  the  deed  is  executed, 
no  registration  is  necessary  (c).     2478. 

[Growing  crops,  when  assigned  together  with  any 
interest  in  the  land  on  which  they  grow,  are  not 
"  personal  chattels  "  within  the  Act,  but  when  separately 
assigned  or  charged  they  are  included  in  the  Act.     Also 

(a)  Edumrds  v.  Edwardti,  L.  R.  Steele,  L.  R.  16  Eq.  414  ;  Edfrardu 

2  Ch.  D.  (Ap.)  291.  v.Erhrard^.L.  R.  2Ch.  D.  (Ap,)291. 

(*)  Ux  parte  Ma4:lt4Hj,  Ej'  parte  (r)  Hunt  on  Bills  of  Sale,  96  : 

Brimn,  In  re  Jeanmn,  L.  R.  8  Ch.  Ex  parte  Izard ^  In  re  Cooh  L,  R. 

Ap.  643  ;  Ear  parte  Conning,  In  re  9  Oh.  Ap.  271,  277. 
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fixtures  (not  being  trade  machinery)  when  assigned  with  ^h""  J'a^' 
any  interest  in  the  land  or  building  to  which  they  are 
affixed  are    not    such   ''personal    chattels/'   but  when 
separately  assigned   or    charged,  they  are    within    the 
Act  (a).]     2479. 

Where  the  grantee  of  a  bill  of  sale  puts  a  man  in 
possession,  and  advertises  the  goods  as  to  be  sold  under 
the  bill  of  sale,  though  they  are  still  in  the  house  of  the 
grantor,  they  are  no  longer  in  his  "  apparent  possession," 
and  therefore  the  bill  of  sale,  though  it  be  not  registered, 
is  valid  against  an  execution  on  the  goods  of  the 
grantor  (b).  But  if  a  man  is  simply  put  into  posses* 
sion,  and  everything  is  used  by  the  debtor  as  before, 
the  goods  still  remain  in  his  apparent  possession  (c). 
2480. 

[By  stat.  45  &  46  Vict  c.  43  (Appendix),  which  came 
into  operation  on  the  1st  day  of  November,  1882,  it  is 
enacted,  s.  3,  "The  Bills  of  Sale  Act,  1878,  is  hereinafter 
referred  to  as  '  the  principal  Act,'  and  this  Act  shall,  so 
far  as  is  consistent  with  the  tenor  thereof,  be  construed 
as  one  with  the  principal  Act ;  but  unless  the  context 
otherwise  requires  shall  not  apply  to  any  bill  of  sale 
duly  registered  before  the  commencement  of  this  Act  so 
long  as  the  registration  thereof  is  not  avoided  by  non- 
renewal or  otherwise  "  (d).    2481. 

Also  by  s.  8,  "  Every  bill  of  sale  shall  be  duly  attested, 
and  shall  be  registered  under  the  principal  Act  within 
seven  clear  days  after  the  execution  thereof,  or  if  it  is 
executed  in  any  place  out  of  England,  then  within  seven 
clear  days  after  the  time  at  which  it  would  in  the 
ordinary  course  of  post  arrive  in  England  if  posted 
immediately  after  the  execution  thereof;  and  shall  truly 

(a)  See  sectioa  4  in  Appendix.  L.  R.  9  Ch.  A  p.  697. 

(b)  Emanvel  v.  Bridger.  li.  R.  9  (</)     Ex    parte    Izard^    In    re 
Q.B.286.                                                   aiapple.   L.   R.  23   Ch.    D.  (Ap.) 

(c)ExparteJay,Iti  re  Blenhhorih^      409. 
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^u?"'I'3^  C^®^  forth  the  consideration  for  which  it  was  given  ; 
~~  otherwise  such  bill  of  sale  shall  be  void  in  respect  of  the 
personal  chattels  comprised  therein;"  and  s.  10,  "The 
execution  of  every  bill  of  sale  by  the  grantor  shall  be 
attested  by  one  or  more  credible  witness  or  witnesses, 
not  being  a  party  or  parties  thereto.  So  much  of  s.  10 
of  the  principal  Act  as  requires  that  the  execution  of 
every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  that  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale,  the  effect  thereof 
has  been  explained  to  the  grantor  by  the  attesting 
witness,  is  hereby  repealed."     2482. 

And  by  s.  11,  "Where  the  affidavit  (which  under 
s.  10  of  the  principal  Act  is  required  to  accompany  a 
bill  of  sale  when  presented  for  registration)  describes  the 
residence  of  the  person  making  or  giving  the  same  or 
of  the  person  against  whom  the  process  is  issued  to  be 
in  some  place  outside  the  London  bankruptcy  district 
as  defined  by  the  Bankruptcy  Act,  1869,  or  where  the 
bill  of  sale  describes  the  chattels  enumerated  therein 
as  being  in  some  place  outside  the  said  London  bank- 
ruptcy district,  the  registrar  under  the  principal  Act 
shall  forthwith  and  within  three  clear  days  after  re- 
gistration in  the  principal  registry,  and  in  accordance 
with  the  prescribed  directions,  transmit  an  abstract  in 
the  prescribed  form  of  the  contents  of  such  bill  of  sale 
to  the  County  Court  registrar  in  whose  district  such 
places  are  situate,  and  if  such  places  are  in  the  districts 
of  different  registrars  to  each  such  registrar.  Every 
abstract  so  transmitted  shall  be  filed,  kept,  and  indexed 
by  the  registrar  of  the  County  Court  in  the  prescribed 
manner,  and  any  person  may  search,  inspect,  make 
extracts  from,  and  obtain  copies  of  the  abstract  so 
registered  in  the  like  manner  and  upon  the  like  terms 
as  to  payment  or  otherwise  as  near  as  may  be  as  in  the 
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[case  of  bills  of  sale  registered  by  the  registrar  under  the  ^^iJl^* 
principal  Act"     2483. — 

By  s.  13,  "All  personal  chattels  seized  or  of  which 
possession  is  taken  after  the  commencement  of  this  Act, 
under  or  by  virtue  of  any  bill  of  sale  (whether  registered 
before  or  after  the  commencement  of  this  Act),  shall 
remain  on  the  premises  where  they  were  so  seized  or  so 
taken  possession  of,  and  shall  not  be  removed  or  sold 
until  after  the  expiration  of  five  clear  days  from  the  day 
they  were  so  seized  or  so  taken  possession  of."     2484. 

By  8.  16  provision  is  made  for  the  inspection  of 
registered  bills  of  sale  on  the  terms  mentioned  in  that 
section.     2486. 

The  stats.  41  &  42  Vict.  c.  31,  and  45  &  46  Vict.  c.  43, 
do  not  extend  to  Scotland  or  to  Ireland  (a).]     2486. 

Twenty-one  days  being  [formerly]  allowed  to  the 
grantee  to  register  a  bill  of  sale,  it  has  been  held,  that  by 
renewing  it  from  time  to  time  before  the  expiration  of 
each  period  of  twenty -one  days,  by  substituting  a  fresh 
one,  the  revenue  may  be  evaded,  and  the  object  of  the 
statute  may  be  defeated ;  which  was  the  protection 
of  persons  who  might  be  dealing  with  the  grantor  on  the 
faith  of  his  apparent  ownership  of  the  goods.  It  has 
[also]  been  held  that  the  substitution  of  a  fresh  bill  of 
sale  annuls  the  prior  one ;  and  that  if  the  first  was  for 
valuable  consideration,  that  will  support  the  final  one 
if  registered  within  twenty-one  days  from  the  making 
thereof,  against  an  execution  creditor  (b),     2487. 


Section  IV. 
Of  the  Enrolment  of  Deeds. 
Deeds  are  sometimes  enrolled  for   safe   custody,  that  Pr.iii.  t.i2, 

Ch.  7  8.  4 

is,  they  are  transcribed  upon  the  records  of  one  of  the  — — — - 

Enrolment 
(fl)  A»  to  regitttration  vndcr  the       1507 — 14. 

Land  R4'gMry  Act,  see  Rupra,  par.  (J)  SmaU  v.  Bnrr^  L.  R.  8  C.  P. 
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cii!"!!^*  Queeii'a  Courts  at  [the  Royal  Courts  of  Justice]  or  at  a 

deeds  for  ^ourt  of  quarter  sessions  (a).    The  enrolment  of  a  deed 

aafeoMtody.  ^^g   not   make  it  a  record,  but  it  thereb}'  becomes  a 

deed  recorded  (b),     2488. 
Enrolment       Deeds  convevinff  or  affecting  lands   or  tenements  in 

of  deeds  re-  J      &  & 

latingtohe-  London,  or  any  interest  therein,  may  be  enrolled  either 

reditamento  ^  ^  ^  j 

in  London.  \^  ^j^^  Hustings  of  Plcas  of  Land  or  Common  Pleas, 
the  execution  thereof  being  first  acknowledged  before  the 
Mayor  or  the  Recorder  and  one  Alderman,  and  proclama- 
tion thereof  being  made  at  one  of  these  Courts  {c\  2489. 


PT.ni.T.i2, 

Ch.  7,  8.  6. 

Right  to 
poHseBHion 
of  deedH. 


Section  V. 

Of  the  Possession  and  Transfer'  of  Title  Deeds. 

The  immediate  freeholder  has,  both  at    law   and  in 

equity,  a  prima  facie   title  to  the  possession    of    the 

deeds  {d),     A  legal  tenant  for  life  of  freeholds  is  entitled 

to  the  custody  of  the  title  deeds ;  and  the  Court   will 

not  interfere   as   between  him   and  the  remainderman, 

except  where  the  deeds  would  be  in  danger  if  left  in 

the  hands  of  the  tenant  for  life ;   or  where  the   Court 

requires  the  deeds  for  the  purpose  of  dealing  with  the 

property  {e),    2480. 

^Jjy.eryup       A  jointress  or  dowress  will  not  be  compelled  to  deliver 

jSntTO8«      ^P  ^^^^  deeds,  unless  the  person  applying  for  them  not 

ordowie*.    ^^^j^  qQq^a  to  confirm,  but  does  absolutely  confirm,  the 

jointure  or  dower  (/).     2481. 


(54  ;  Ram4den  v.  Lvpton,  L.  R.  9 
Q.  B.  (Ex.  Ch.)17.  On  the  subject 
of  Bills  of  Sale,  see  Lyon  and  lled- 
man's  most  useful  and  compendious 
work ;  and  see  the  Bills  of  Sale 
Act,  1878,  41  k  42  Vict.  c.  31,  and 
the  Billsof  Sale  Act  (1878)  Amend- 
ment Act,  1882,  45  &  46  Vict.  c.  43, 
in  the  Appendix. 

(fl)  4  Cruise  T.  32,  c.  28,  §  34. 

(i»)  4  Cruise  T.  ,32.  c.  28,  §  35. 


(r)  1  Jarm.  &  Byth.  by  Sweet, 
263.  As  to  the  enrolment  of  annuity 
deeds  and  deeds  of  bargain  and  sale, 
see  supra,  par.  39— 40a.  1884. 

(</)  9.Jann.  &  Byth.  l)y  Sweet,  90; 
AlJ^ood  V.  HcyH^oody  1  Hurl.  & 
Colt.  746. 

(<»)  Leathcx  v.  Leatlic*,  L.  R.  5 
Ch.  D.  221. 

(/)  1  Cruise  T.  7,  c.  2,  §  12, 
14. 
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The  right  to  title  deeds,  like  that  to  other  personal  ^^^'  J-^-* 
property  when  in  actual  possession,  may  be  transferred  ^ra^^w 
either  by  deed  or  by  delivery  made  with  that  intention ;  S^iltoS'Sf 
but  if  not  transferred,  it  descends  with  the  land  (a),**^*^* 
and    passes    with    it    by    conveyance,    without    being 
named  (6).     It  is  advisable,  however,  to  add  a  grant 
of  the   deeds,   where  the  purchaser  is   entitled  to   the 
custody  of  them  (c),     2482. 


Section  VI. 

Of  Attested  Copies  and  Covenants /'or  Prodiiction  of 

Documents  of  Title. 

Where   property  is  sold  in  lots  or  parcels,  either  at  pt.iii.  t.i2, 
one  time  or  at  several  times,  or  where  only  a  part  of  -      - 

G«nenUm]e. 

the  property  is  sold,  and  there  are  documents  of  title 
which  relate  to  the  whole,  it  is  usual  for  the  person 
who  keeps  the  deeds  to  enter  into  a  covenant  with  the 
owner  or  owners  of  the  other  part  or  parts,  for  the 
production,  at  the  expense  of  the  covenantee  or  cove- 
nantees, of  the  documents  of  title  so  kept,  whenever 
it  shall  be  necessary  for  the  manifestation  or  support 
of  the  title  of  the  covenantee  or  covenantees.  Some- 
times the  vendor  retains  the  documents,  and  enters  into 
this  covenant  with  a  purchaser  or  purchasers,  especially 
where  he  retains  the  most  valuable  part  of  the  estate. 
At  other  times,  a  purchaser,  especially  of  the  part  of  the 
greatest  value,  retains  the  documents,  and  enters  into  such 
a  covenant  with  the  vendor,  or  with  the  other  purchaser 
or  purchasers  (rf).  A  covenant  for  production  of  deeds 
should  in  most  cases  be  by  a  separate  deed  (e).     2483. 

In  the  absence  of  a  stipulation  to  the  contrary,  the  of  what 

(fl)  Burton,  §  476.  Burton,  §  475,  582;  9  Jarm.  &  Bytli. 

(J)  Sngd.  Concise  View,  .322.  by  Sweet,  4, 5 ;  see  stat.  87&,S8  Vict. 

(c)  Sugd.  Concise  View,  416.  c.78,  s.  2,  in  Appendix  ;  par.  2496a. 

(<0  4  Cruise  T.  32,  c.  25,  §  97 ;  (e)  Sugd.  Concise  View.  .3.S4. 
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^;"J  J  J^-' purchaser  is  entitled  t<»  attosted  copies  and  a  covenant 

documeiifcT  ^^^  ^^^  production  of  every  document  which  the  vendor 

5j?S!hiSuo  is  obliged  to   state  in  his  abstract,  and   which   is  not 

oopiesand    delivered  up  to  him,  except  documents  on  record,  copies 

forprodnc-   of  court  roUs  (unlcss  in  the  possession  or  power  of  the 

vendor),  wills  proved  in  the   Ecclesiastical  or  Probate 

Courts,  bargains  and  sales  enrolled  under  the  stat  10 

Anne  c.  18,  and  generally  documents  preserved  in  some 

general  or  quasi-public  repository,  from  whence  copies 

may  be  obtained   that  will   be   admissible  as   primary 

TiiiHoove-     evidence  (a).     And   this  covenant,  being  real,  will  run 

?mmi**'*'      with  the  land   ox)nveyed   for  the   benefit  of  all  future 

purchasers  of  it,  without  a  fresh  covenant  on  a  re-sale. 

But  if  the  deed  containing  such  covenant  be  not  delivered 

to  a  future  purchaser,  he  will  then  be  entitled  to  a  new 

covenant  from  the  vendor  for  the  production  of  the  title 

deeds  {b).    2494. 

Awiigiiewiii       Even  assignees  in  bankruptcy  [were]  bound,  at  the 

boniMi.        expense  of  the   estate,  to   furnish   the  purchaser  with 

attested   copies   of   the   deeds    which    they   [retained,] 

and   to   covenant  for  the   production   of  the   originals 

so  long  as  they  [remained]  in  office  (c).     2496. 

UHeofat-         Attested  copies  are  useless  as  against  strangers,  and 

iwpiw.        cannot  be  •  used   on    an  ejectment,    unless   perhaps  as 

between  the  parties  themselves  (d),    2496. 

[An  important  innovation  is  made  in  the  law  relating 
to  the  production  and  safe  custody  of  title  deeds  by  stat. 
44  &  45  Vict.  c.  41,  s.  9  (Appendix),  which  enacts  that, 
i«t'"''w.tof  "(^)  W^®^®  *  person  retains  possession  of  documents, 
pniuidtioii,  *^d  gives  to  another  an  acknowledgment  in  writing 
tikii^'for'  of  the  right  of  that  other  to  production  of  those  docu- 
.>f  docu-    ^  ments,  and  to  delivery  of  copies  thereof  (in  this  section 

(a)  9  Jarm.  &  Byth.  by  Sweet,  (ft)  4  Cruise  T.  32,  c.  25,  §  97. 

09  ;  and  see  stat.  37  &  38  Vict.c.  78,  (<?)  9  Jarm.  &  Byth.  by  Sweet, 

R.  2  in  Appendix  ;  Sugd.  Concise  70  ;  Sugd.  Concise  View,  334. 

View,  331—333:  par.  2496a.  (<0  Sugd.  Concise  View,  334. 
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[called  an  acknowledgment),  that  acknowledgment  shall  ^^"I-  l']f» 

have  effect  as  in  this  section  provided.     (2)  An  acknow- 

ledgment  shall  bind  the  documents  to  which  it  relates 
in  the  possession  or  under  the  control  of  the  person 
who  retains  them,  and  in  the  possession  or  under  the 
control  of  every  other  person  having  possession  or 
control  thereof  from  time  to  time,  but  shall  bind  each 
individual  possessor  or  person  as  long  only  as  he  has 
possession  or  control  thereof;  and  every  person  so 
having  possession  or  control  from  time  to  time  shall  be 
bound  specifically  to  perform  the  obligations  imposed 
under  this  section  by  an  acknowledgment,  unless  pre- 
vented from  so  doing  by  fire  or  other  inevitable  accident. 
(3)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are  to  be  performed  from  time  to  time 
at  ihe  request  in  writing  of  the  person  to  whom  an 
acknowledgment  is  given,  or  of  any  person,  not  being 
a  lessee  at  a  rent,  having  or  claiming  any  estate,  interest, 
or  right  through  or  under  that  person,  or  otherwise 
becoming  through  or  under  that  person  interested  in 
or  affected  by  the  terms  of  any  document  to  which 
the  acknowledgment  relates.  (4)  The  obligations  im- 
posed under  this  section  by  an  acknowledgment  are : — 
(i.)  An  obligation  to  produce  the  documents  or  any 
of  them  at  all  reasonable  times  for  the  purpose  of 
inspection,  and  of  comparison  with  abstracts  or  copies 
thereof,  by  the  person  entitled  to  request  production 
or  by  any  one  by  him  authorised  in  writing ;  and 
(ii.)  An  obligation  to  produce  the  documents  or  any 
of  them  at  any  trial,  hearing,  or  examination  in  any 
Court,  or  in  the  execution  of  any  commission,  or  else- 
where in  the  United  Kingdom,  on  any  occasion  on 
which  production  may  properly  be  required,  for  proving 
or  supporting  the  title  or  claim  of  the  person  entitled 
to  request  production,  or  for  any  other  purpose  relative 
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ch!"'^*6^  [to  that  title  or  claim;  and  (iii.)  An  obligation  to  deliver 
to  the  person  entitled  to  request  the  same  true  copies 
or   extracts,   attested    or    unattested,   of    or   from   tlie 
documents  or  any  of  them.     (5)  All  costs  and  expenses 
of  or  incidental    to    the    specific    performance   of  any 
obligation  imposed  under  this   section   by  an  acknow- 
ledgment   shall    be    paid     by    the     person    requesting 
performance.     (6)  An  acknowledgment  shall  not  confer 
any   right  to  damages    for  loss   or  destruction   of,   or 
injury  to,   the   documents    to    which    it    relates,    from 
whatever  cause  arising.     (7)  Any   person   claiming   to 
be  entitled  to  the  benefit  of  an  acknowledgment  may 
apply  to  the  Court  for  an  order  directing  the  production 
of  the  documents  to  which  it  relates,  or  any  of  them, 
or  the  delivery  of  copies  of  or  extracts  from  those  docu- 
ments or  any  of  them  to  him,  or  some  person  on  his 
behalf;    and   the  Court    may,  if  it    thinks    fit,    order 
production,    or    production    and    delivery,    accordingly, 
and   may   give    directions    respecting    the   time,    place, 
terms,  and   mode  of  production  or  delivery,  and  may 
make    such    order    as    it    thinks     fit    respecting    the 
costs  of  the  application,  or  any  other  matter  connected 
with  •  the   application.     (8)   An   acknowledgment    shall 
by  virtue   of  this  Act  satisfy  any  liability  to  give  a 
covenant  for  production  and   delivery  of  copies  of  or 
extracts  from  documents.     (9)  Where  a  person  retains 
possession   of  documents  and  gives  to  another  an  un- 
dertaking in   writing    for    safe    custody    thereof,    that 
undertaking  shall  impose  on  the  person  giving  it,  and 
on   every   person   having  possession  or   control   of  the 
documents  from  time  to  time,  but  on  each  individual 
possessor  or  person  as  long  only  as  he  has  possession 
or  control  thereof,  an  obligation  to  keep  the  documents 
safe,  whole,  uncancelled,  and  undefaced,  unless  prevented 
from   so  doing  by   fire    or    other   inevitable   accident. 
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[(10)  Any  peraon  claiming  to  be  entitled  to  the  benefit  ^h!""  J'Jf' 
of  such  an  undertaking  may  apply  to  the  Court  to 
assess  damages  for  any  loss,  destruction  of,  or  injury  to 
the  documents  or  any  of  them,  and  the  Court  may,  if 
it  thinks  fit,  direct  an  inquiry  respecting  the  amount 
of  damages,  and  order  payment  thereof  by  the  person 
liable,  and  Ynay  make  such  order  as  it  thinks  tit 
respecting  the  costs  of  the  application,  or  any  other 
matter  connected  with  the  application.  (11)  An  un- 
dertaking for  safe  custody  of  documents  shall  by 
virtue  of  this  Act  satisfy  any  liability  to  give  a 
covenant  for  safe  custody  of  documents.  (12)  The 
rights  conferred  by  an  acknowledgment  or  an  under- 
taking under  this  section  shall  be  in  addition  to  all 
such  other  rights  relative  to  the  production,  or  inspec- 
tion, or  the  obtaining  of  copies  of  documents  as  are 
not,  by  virtue  of  this  Act,  satisfied  by  the  giving  of 
the  acknowledgment  or  undertaking,  and  shall  have 
effect  subject  to  the  terms  of  the  acknowledgment 
or  undertaking,  and  to  any  provisions  therein  contained. 
(13)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  acknowledgment  or 
undertaking.  (14)  This  section  applies  only  to  an 
acknowledgment  or  undertaking  given,  or  a  liability 
respecting  documents  incui'red  after  the  commencement 
of  this  Act.'l     2496a. 


Section  VII. 

Of  Mistaken  in  Deeds  (a). 

Evident  omissions    and    mistakes   may  be  supplied  PT.in.T.12, 

•^  ^^  Ch.  7,  s.  7. 

and  rectified  (6).     2497. 

Where  it  is  evident  from  the  nature  of  the  case  or  thereof. 

{a)  FoTBome  other  points  con-       tit.  "Mistake.' 
nected  with  the  sabject  of  Mistake,  Qi)  ^  Cruise  T.  32,  c.  19,  §  29, 

the  reader  is  referred  to  the  Index,      81. 
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^H^V/I'^'  fr^™  *'^®  ^^®st  of  the  deed,  that  the  name  of  one  of  the 
Name  of  one  P*^^^®^  was  inserted  by  mistake  for  the  name  of  the 
S"iS'a'X^'  other,  such  a  mistake  will  be  corrected :  as  where  by 

pulation, 
instead  of 
name  of  the 
oUier. 


Couveyanoe 
of  mora  or 
less  than 
wius  DOld. 


Instniment 
not  what 
was  intend* 
ed,  or  there 


articles  of  separation  it  was  stipulated  that  the  trustees 
should  indemnify  the  husband  against  his  own  debts^ 
instead  of  his  wife's  debts  (a).     2498. 

If  a  man  clearly  purchases  an  estate  by  a  particular 
of  sale,  and  in  the  conveyance  part  of  the  land  is 
left  out,  equity  will  relieve  him.  And,  on  the  other 
band,  it  wiU  relieve  a  vendor,  where  more  land  has 
passed  than  was  contiucted  for  (b),     2499. 

Where  by  mistake  an  instrument  inter  vivos  is  not 
what  the  parties  intended,  or  there  is  a  mistake  in  it 
oA'^^'  other  than  a  mistake  in  law.  or  any  acts  necessary  to 
omitted,  givc  Validity  to  the  instrument  have  been  omitted,  and 
the  mistake  is  clearly  made  out  by  admissible  and 
satisfactory  evidence,  or  is  admitted  by  the  defendant, 
equity  will  rectify  the  same  (c),  except  as  against  a 
bona  fide  purchaser  for  valuable  consideration  without 
notice  (d),  or  other  person  having  an  equity  equal 
to  that  of  the  plaintiff  (^),  such  as  the  issue  in  tail, 
or  a  remainderman  in  tail,  where  there  is  no  equity 
to  affect  the  conscience  of  such  issue  or  remainder- 
man (/).  But  in  order  to  enable  the  Court  to  rectify 
an  ante-nuptial  settlement  by  striking  out  a  part,  it 
must  be  proved  that  it  contains  something  which  has 
been  inserted  by  mistake,  contrary  to  the  intention 
of  aU  the  parties  (^).    2600. 


(a)  Wilson  v.  Wilson^  5  H.  L. 
Cas.  40,  52—7,  69,  63—71. 

(J)  Sugd.  Concise  View,  231. 

(c)  Story's  Eq.  Jur.  §  162,  167, 
159, 166, 168,  and  see  Sugd.  Concise 
View,  117  ;  Meadows  v.  MeadQWs, 
16  Beav.  401 ;  Murray  v.  Parker, 
19  Beav.  306  ;  Torre  v.  Torre,  1  Sm. 
&  G.  618 ;  Rt  Mortals  Scttltmtut, 


21  Beav.  174  ;  Wright  v.  Ooff,  22 
Beav.  207 ;  Wolterbeek  v.  Barrow, 
23  Beav.  423. 

id)  Story's  Eq.  Jur.  §  166 ;  2 
Spence's  Eq.  Jur.  196. 

(e)  Story's  Eq.  Jur.  §  176. 

(/)  Story's  Eq.  Jur.  §  178. 

(^)  Rooke  V.  Lord  Ktnslngtim, 
2  K.  &  J.  763,  764. 
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Where  an  instrument  is  substantially  what  the  parties  ^^^]j-  J-1-' 
intended,  although  so  framed  under  e^  mistaken  view  of  jngtriimenT 
the  law,  the  Court  will  not  rectify  the  mistake  (a).    A  2,tdt 'if. 
bond  to  leave  or  convey  property  has,  however,  been  ed  pJSpJJe. 
sometimes  upheld  in  equity  as  an  agreement  defectively 
executed  (b).    2601. 

A   Court    of    Equity   will   not   remedy   a  defect   or  where  mia- 

T-       •'  •'  take  not 

supply  an  omission  in  a  deed  in  favour  of  a  stranger,  JJ"^*^!^ 
where  there  is  no  consideration,  even  in  the  plainest  case,  •^»««'- 
and  even  when  it  has  arisen  from  a  mere  mistake,  and 
though  the  correction  would  not  be  inconsistent  with 
the  deed  (c).     2602. 

Where  the  final  instrument  of  conveyance  or  settle-  vananoeB 

*'  between 

ment  differs  from  the  preliminary   contract,  that   very  ^^^J^^Ji"** 
circumstance  affords  of  itself  some  grounds  for  presuming  JJJt^J^*^ 
an  intentional   change  of   purpose,   unless,   from  some 
recital  in  it,  or  from  some   attendant   circumstances,  it 
appears  to  have  been  intended  to  be  merely  in  pursuance 
of  the  original  contract  (d).     2603. 

As  regards  the  admissibility  of  the  evidence,  it  is  a  Evidence 

of  miHtake. 

rule  of  the  common  law,  independently  of  the  Statute 
of  Frauds,  that  parol  evidence  is  not  admissible  to 
disannul,  substantially  add  to,  subtract  from,  qualify,  or 
vary  a  written  instrument  (e).  But  cases  of  accident, 
mistake,  fraud,  menace,  and  duress,  are  exceptions  to  this 
rule  (/).    2604. 

Section  VIII. 

0/  Alterations  in  Deeds. 
A  deed   should  not  be  in    any    way  altered   after  pt.iii.  t.i-2. 

•^  "^  ^  Ch.  7,  s.  s 

delivery,  but  any  alteration  that  may  be  requisite  should  - —  — — 

(a)  story's  Eq.  Jar.  §  113 — 115.  158;  and  see  also   Sugd.  Conoiso 

(5)  Story's  Eq.  Jur.   §  136 ;    2  View,  ch.  3,  sects.  8,  9 ;   Best  on 

Spence's  Eq.  Jur.  886.  Evid.  3rd  e  t.  302. 

(c)  2  Spence's  Eq.  Jur.  886.  (/)  Story's  Eq.  Jur.  §  155,  15(5. 

(d)  Story's  Eq.  Jur.  §  160.  161,  notes  ;  Best  on  Evid.  3r<l  ed. 
(r)  See  Story's  Eq.  Jur.  §  153,  806. 
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^H^'s'V'  ^  OMwie  before  the  execution  of  the  deed.  Any  altera- 
^^^^^^^  tion  made  before  tihe  delivery  of  the  deed,  by  whomso- 
S^ttolr."  ®ver  made,  will  not  invalidate  the  deed ;  for  in  that  case 

the  addition  constitutes  part  of  the  deed  as  it  originally 

began  to  operate  (a).    2606. 
When  inter.      Au  interlineation,  if  nothing  appears  to  the  contrary, 

linefttions 

areprasam.  will  be  prosumod  to  havc  been  made  at  the  time  when 

ed  to  have  *^ 

been  made.  |jhe  deed  was  exocuted,  and  not  afterwards ;  because  a 
deed  cannot  be  altered  after  it  is  executed  without  fraud 
or  wrong,  which  will  not  be  presumed.  But  an  erasure 
or  alteration  in  a  suspicious  place  must  be  explained  by 
the  party  seeking  to  enforce  the  instrument  (b).     2606. 

Modern  The  modcm  practice  is,  when  any  alteration,  interlinea- 

pnustioe. 

tion,  or  erasure  is  made  in  a  deed  before  it  is  executed, 
to  take  notice  of  it  in  the  attestation  (c),    2607. 
Immaterial       It  would  scem,  howcvcT,  that  at  the  present  day  no 

alterations.  .  .    ., 

deed  would  be  held  void  on  account  of  any  immaterial 
alteration,  after  execution,  by  whomsoever  made  (d),  2608. 
Material  An  alteration,  even  in  a  material  part,  by  a  stranger 

or  a  mere  spoliator,  without  the  consent  of  the  party 
benefited,  would  not  invalidate  a  deed  (e).  But  an 
erasure  or  alteration  made  in  a  material  part  by  the 
party  benefited,  at  least  if  the  alteration  is  in  his  own 
favour,  may  make  a  deed  void  as  against  the  opposite 
"  party  (/).    2609. 

Any  alteration  made  after  the  execution  of  a  deed  by 
any  one  of  the  parties,  leaves  the  deed  valid  as  to  him, 
provided  the  alteration  has  not  affected  the  situation  in 
which  he  stood  (g).     2610. 

(a)  1  Pres.  Shep.  T.  69.  Cruise  T.  32,  c.  26,  §  13. 

(ft)  4  Cruise  T.  32,  c.  26,  §  14  ;  («)  See  4  Cruise  T.  32,  c.  26,  §  12; 

Burton,  §  443  ;  Best  on  Bvid.  3rd  1  Pres.  Shep.  T.  69 ;  Burton,  §  443. 

ed.  309  ;   Doe  d.   Tatum  v.   Cato-  (/)  See  Burton,  §  443  ;  4  Cruise 

mare,  16  Ad.  k  E.  (N.  S.)  745.  T.  32,  c.  26,  §  12,  13  ;  2  Bl.  Com. 

(c)  4  Cruise  T.  32,  c.  26,  §  15.  308.     But  see  3  Jarm.  k  Byth.  by 

(^/)  3  Jarm.  k  Byth.  by  Sweet,  Sweet,  18,  19. 

18  ;  Best  on  Evid.  309,    But  see  4  (^)  4  Cruise  T.  32,  c.  26,  §  12,  n. 
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Section  IX. 

Of  the  Construction  of  Deeds. 
I.   General  Rules  of  Construction  of  Deeds  (a), 
I.  All  deeds  shall  be  construed  favourably,  so  as  to  Pfiy'T.is, 


support   them    and   effectuate    the    apparent    intention  ~ 


Intention 
to  be  effec- 


of  the  parties,  as  far  as  possible,  consistently  with  the  ^JS^l 
rules  of  law.      Verba  intentioni,  non  e  contra,  debent 
inservire  (6).     2611. 

II.  The  intention  must  not  be  imputed  by  mere  con-  n.  int«;n- 

*  •'  tion  to  be 

jecture,  but  must  be  collected  from  the  deed  itself*  (c).  f^^^ 
And,   in   general,  when   there   is  no  ambiguity  in   the  ^."JJatoic"*^ 
words,  no  construction  is  to  be   made  contrary  to  the  Sniuig  to 
words  (d).     Exceptions  occur  to  this  inile  in  cases  where 
a  construction  is  adopted  in  furtherance  of  the  general 
or  paramount  intention,  contrary  to  words  merely  ex- 
pressive of  a  particular  or  subordinate  intention  (e),  and 
also  in  cases  where  an  instrument  is  allowed  to  operate 
in  a  different  way  from  that  which  was  intended  (/*). 
2612. 

in.  As  a  general  rule,  words  are  to  be  construed  in  m.  when 

^  wonu  are  to 

their  strict  and  proper  sense.  Thus,  where  a  person  Jj^eJf^J!}ct" 
agrees  not  to  carry  on  a  business  or  profession  in  London, 
the  word  has  been  taken  in  its  primary  and  strictly 
correct  sense  of  the  city  of  London,  and  not  in  its  popular 
and  colloquial  sense,  although  the  party  in  whose  favour 
such  agreement  is  entered  into  is  not  carrying  on  that 
profession  or  trade  in  the  city  of  London,  but  in  another 
part  of  the  metropolis ;  at  least,  this  is  the  case  where 

(a)  For  other  rules  of  construe-  1  Pres.  Shep.  T.  86,  253,  n. 
tion  of   deeds  and  other  instru-  (c)  See  Burton,  §  504,  510. 

ments  inter  vivos,  the  reader  is  (d)  2  Bl.  Com.  379  ;  4  Cruise  T, 

referred  to  the  specific  heads  to  32,  c.  19,  §  4. 
which  they  belong.  (e)  See  supra,  par.  407  et  secj. 

(ft)  4  Cruise  T.  32,  c.  19,  §  2 ;  (/)  See  infra,  par.  2524. 

2  Bl.  Com.  379, 380  ;  Burton,  §  503; 

t2 


sense. 
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^h!",'^'9^'  ^^^  party*  by  describing  the  locality  of  his  place  of 
business  as  situate  in  the  county  of  Middlesex,  has  shown 
that  he  knew  that  it  was  not  in  the  city  of  London  (a). 
But  words  are  not  to  be  construed  according  to  their 
strict  and  proper  acceptation,  where,  from  the  context  of 
the  instrument,  they  appear  to  be  used  in  a  different 
sense ;  or  where  they  are  incapable  of  being  carried  into 
effect  in  their  strict  sense  (6);   for  in  such  a  case,  qui 
hseret  in  litera  hseret  in  cortice  (c).     And  hence,  in  a 
deed,  as  well  as  in  a  will,  "or"  may  be  construed  to 
mean  "and,"  and  "and*'   may  be  construed  to  mean 
"  or,"  if  such  a  construction  is  necessary  to  give  effect 
to  the  intention  (d).    The  meaning  of  a  particular  word 
may  abo  be  shown  by  parol  evidence  to  be  different 
in  some  particular  place,  trade,  or  business,   6rom  its 
proper  and  ordinary  acceptation  (e).     And  where  it  is 
necessary  to  effectuate  the  intention,  words  and  clauses 
may  be  transposed;   the  strict  grammatical  sense  may 
be    disregarded;    the    word    "same,"    though    properly 
referring  always  to  the  last  antecedent,  may,  to  avoid 
contradiction,  be  diffisrently  applied  {/),      But  in   con- 
struing statutes  and  all  written  instruments,  the  gram- 
matical and  ordinary  sense  of  the  words  is  to  be  adhered 
to,  unless  that  would  lead  to  some  absurdity  or  some 
repugnance  or  inconsistency  with  the  rest  of  the  instru- 
ment (ff).    2613. 

(a)  Mallan  v.  May,  13  M.  &  W.  Beav.  294;  Ma/yiuvrd^,  Wright,  26 

511.  Beav.  286. 

(J)  1  Pres.  Shep.  T.  87  ;  PoOock,  (jb)  PoUock,  C.  B.,  in  Mallan  v. 

.  B.,  in  Mallan  v.  May,  13  M.&  May,  13  M.  &  W.  617,  518. 

Wr.  517,  618  ;  Key  v.  Key,  4  D.  M.  (/)  4  Cruise  T.  32,  c.  19,  §  10— 

&  G.  84,  85.  12;  Burton,  §  509;  1  Pres,  Shep.  T. 

(c)  2  Bl.  Com.  379;  4  Cruise  T.  87  ;  2  Pres.  Shep.  T.  263,  n. 

32,  c.    19,   §   4  ;    1    Pres.    Shep.  (>)   Lord  Blackburn,  in   Cain- 

T,  87.  donian    Railway    Co.    v.    North 

(rf)  4  Cruise  T.  32,  c.  19,  §  19  ;  British  Railway  Co.,  L.  K.  6  Ap, 

Burton,  §  610  ;  1  Jarm.  Wilis,  2nd  Cas.  114,  131,  quoting  Lord  Tfim*- 

ed.  422,  433  ;    White  v.  Supple,  2  leydaUm  Qrey  v.Peargon,  6  H.  L. 

Dru.  &  War.  471 ;  Pitt  v.  PUt,  22  Cas.  61,  106. 
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IV.  If  words  will  bear  two  senses,  one  agreeable  and  ^'^^-  Jg^* 
another  contrary  to  law,  that  sense  is  to  be  preferred  ^^  ^^^ 
which   is  most  agreeable  to  law.     For  example,  if  a  SJ?^**  ^ 
tenant  for  life  makes  a  lease  for  life  generally,  it  shall  '®"^ 

be  construed  for  his  own  life  only,  and  not  for  the  life 
of  the  lessee,  which  is  beyond  his  power  to  gi-ant  (a). 
And  so,  under  a  general  conveyance  of  lands  and  tene- 
ments, copyholds  are  held  not  to  be  included  (b).   2614. 

V.  Generale  dictum  generaliter  est  intelligendum,  or,  v.  coiuiiruu- 

tion  of  geno- 

verba  generaliter  dicta  generaliter  accipienda  (c).    2616.  ^  expn»- 

VI.  When,  however,   there  are  general   words,  and  vi.  when 
these  are  followed  by  special  words  which  are  consistent  worda  are 

'^      ^  .  tobefol- 

with  them,  the  deed  shall  be  construed  accordimr  to  the  i®?^**,  and 

^^  whea  «pe- 

special  words.  But  when  a  deed  first  contains  special  ^^ 
words,  and  then  concludes  in  general  words,  both  the 
general  words  and  the  special  shall  stand  (d).  For, 
in  the  first  case,  the  general  words  may  be  considered 
as  merely  introductory;  whereas,  in  the  latter  case, 
they  could  only  have  been  inserted  with  the  view  of 
enlarging  the  operation  of  the  deed.  Yet  the  extent 
of  general  words  following  special  words  is  often  so 
far  limited  by  the  special  words,  as  to  be  held  only 
to  apply  to  things  ejusdem  generis  {e).     2616. 

VII.  Where  the  words  of  a  deed  are  so  uncertain  vii.  uncer- 

tainty. 

that  the  intention  of  the  parties  cannot  be  discovered, 
the  deed  wiU  be  void  (/).     2617. 

VIII.  The  construction  should  be  made,  not  merely  viii.  con- 

"^   stmctiou  to 

upon  particular  parts  of  a  deed,  but  upon  the  entire  ^XdeS* 
deed,  so  as  to  give  efiect,  if  possible,  to  every  part  and 
every  word  (jr).     2618. 

(a)  2  Bl.  Com.  380  ;  4  Cruise  T.  (e)  Supra,par.l7B7— 8a;  Harper 

32,  c.  19,  §  18;  Burton,  §  1832;  Co.  v.  Godsell,  L.  R.  5  Q.  B.  422. 

Litt.  42  a,  183  a.  (/)  4  Cruise  T.  32,  c.  19,  §  24. 

(i)  Burton,  §  1332.  (^)  2  Bl.  Com.  380  ;  4  Cruise  T. 

(c)  Co.  Litt.  36  a.  32,  c.  19,  §  6  ;  Burton,  §  504,  510  ; 

(d)  See  4  Cruise  T.32,  c.  19,  §  9.  1  Pres.  Shep.  T.  87. 
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Pr.lII.  T.12, 
Ch.  7,  H.  9. 

IX.  Re- 
ptignaiit 
clauses 
or  wonU, 


X.  Coii- 
Ktntutioii 
to  be 
ramaonable. 


IX.  If  one  part  of  a  deed  is  so  ambiguously  worded, 
that  it  is  equally  capable  of  two  different  constructions, 
one  of  which  is  in  accordance  with,  and  the  other 
conflicts  with  another  part  of  the  deed,  about  the 
meaning  of  which  there  is  no  doubt,  the  former  con- 
struction must  be  adopted  (a).  If  there  are  two  clauses 
in  a  deed  so  totally  repugnant  to  each  other,  that  they 
cannot  be  reconciled,  there,  unless  contrary  to  the 
apparent  general  intention,  the  first  shall  be  received 
and  the  latter  rejected  (&).  But  if  in  any  part  of  an 
instrument  there  is  or  are  any  clause  or  words  evidently 
repugnant  to  the  other  parts  of  it,  and  to  the  general 
intention  apparent  upon  the  whole  instrument,  such 
clause  or  words  will  be  rejected  (c).     2619. 

X.  So  far  as  the  apparent  intention  and  the  rules  of 
law  will  admit,  the  construction  ought  to  be  reason- 
able and  agreeable  to  the  common  understanding  of 
mankind  {d).  The  law  itself  does  not  cast  an  obliga- 
tion upon  a  person,  unless  it  is  a  reasonable  one.  But 
if,  by  express  and  clear  and  unqualified  words,  he 
engages  to  do  a  particular  act,  he  will  be  under  an 
Tinqualified  liability  to  do  that  act,  however  unreason- 
able it  may  be;  for  verba  generaliter  dicta  generaliter 
accipienda;  and  it  was  his  own  fault  that  he  entered 
into  such  a  contract  Thus,  if  a  lessee  covenants  to 
repair,  and  keep  in  repair  the  demised  premises,  during 
the  term,  without  saying  "damage  by  fire  excepted/' 
he  must  rebuild  them,  if  burnt  down,  even  though 
the  landlord  may  have  insured.  As,  however,  it  must 
be  assumed  that  the  contracting  parties  were  reasonable 
men,  and  intended  what  was  reasonable,  or  at  least 
what  was  not  preposterous,   if  the  contract,  when  re- 


(fl)  Jlerrick  v.  Siipkt/j  L.  R.  1 
P.  C.  436,  450. 

(J)  2  Bl.  Com.  381 ;  4  Cruise 
T.  32,  c.  19,  §  8 ;  Burton,  §  512. 


(c)  4  Cruise  T.  32,  c.  19,  §  25; 
9  Jarm.  &  Byth.  by  Sweet,  85. 

id^  2  Bl.  Com.  879;  2  Free.  Shep. 
T.  263,  n. 
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ceived  according  to  the  letter  without  qualification,  ^h^t'J'o^' 
would  be  not  merely  an  unreasonable  one,  but  a  pre- 
posterous one,  words  may  be  interpolated,  so  as  to 
qualify  their  generality,  and  give  them  a  reasonable 
construction,  unless  the  words  sought  to  be  interpolated 
would  be  clearly  inconsistent  with  the  language  of 
the  contract.  And  hence  if  a  landlord  covenants  to 
repair,  it  will  be  construed  to  mean  to  repair  on  notice, 
or  that  he  will  not  be  liable  to  an  action,  unless  he 
have  notice  of  the  want  of  repair;  for  otherwise  he 
would  be  in  this  preposterous  position, — if  he  came 
to  repair,  when  repair  was  not  needed,  he  would  be  a 
trespasser;  if  he  did  not  come,  he  would  be  liable  to 
an  action  on  the  covenant,  if  repair  was  needed  (a). 
And  on  the  same  principle  a  grant  of  common  in  a 
manor  will  extend  to  commonable  places  only,  and 
not  to  gardens,  orchards,  etc.  And  so  a  grant  of  a 
right  to  dig  for  metals,  will  not  confer  a  right  to 
dig  under  the  grantor's  house,  so  as  to  endanger  it  (b), 
2620. 

XI.  The   words  of  an  indenture  are  the  words  of  xi.  Rule  hh 

...,  A1111111  1  1       to  the  word* 

either  party.     And   although   they   are   spoken  as  the  o'wimdeu- 
words  of  the  one  party  only,  yet  they  are  not  his  words 
alone,  but  may  be  applied  to  the  other  party,  if  they 
more  properly  belong  to  him  (c).     2621. 

XII.  Subiect   to  all   other  rules  of  exposition,  it  is  xii.  wonb 

•^  ^  r  '  oonfltnied 

a  rule  that  a  deed   is   to   be  construed  most  strongly  JJ^  ^ 
against  the  grantor,  covenantor,  or  active   party,   and  JStiie'pilrty. 
most  favourably  to  the  grantee,  covenantee,  or  person 
intended    to    be    benefited.       Verba    cartai'um    fortius 
accipiuntur  contra  proferentem.     For,  the   principle   of 
self-interest  will  make  men  sufficiently  careful  not  to 

(a)  Woodf.  10th  ed.  485,  488—  (6)  1  Pres,  Shep.  T.  87. 

Making  v.  Wdtkingon,  L.  R.  6  Ex.  (c)  1  Pres.  Shep.  T.  53. 

25,  and  remarks  of  the  judges. 
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XIII.  Inad. 
niimibility 
of  aver- 
ments 
fbuuded 
ou  uarol 
evidence. 


^h!"J."9?'  prejudice  themselves  by  using  words  of  too  extensive 
a  meaning.  And  those  who  bind  themselves  by  deed 
would  always  adopt  ambiguous  expressions,  if  they 
were  afterwards  at  liberty  to  put  their  own  construc- 
tion on  them  (a).  And  although  this  applies  with 
more  force  to  a  deed  poll  than  to  an  indenture,  in 
which  the  words  are  deemed  the  words  of  both,  yet 
the  rule  applies  even  in  the  case  of  an  indenture  (&). 
2622. 

XIII.  No  averment  founded  on  parol  evidence,  which 
tends  to  contradict,  or  vary,  or,  in  general,  even  to 
explain  a  written  agreement  concerning  lands,  shall  be 
admitted,  except  in  certain  cases  of  fraud,  accident,  or 
mistake  (c).  But  averments  founded  on  parol  evidence 
of  collateral  fisicts  tending  to  support  or  explain  a  deed 
have  in  some  cases  been  admitted  ;  as  in  the  case  of  an 
averment  of  a  consideration  for  a  bargain  and  sale  (d). 
In  the  case  of  an  ambiguitas  patens,  i.e.,  where  the 
words  themselves  prima  fia^ie  import  an  ambiguity, 
no  parol  evidence  is  admissible  to  explain  it.  But 
in  the  case  of  an  ambiguitas  latens,  i,e,,  where  there 
is  no  ambiguity  on  the  fiftce  of  the  instrument,  but 
an  ambiguity  can  be  made  to  appear  from  parol  evi- 
dence, there  parol  evidence  is  admissible  to  explain  as  well 
as  to  raise  it.  Thus,  if  it  appears  by  parol  evidence  that 
there  are  two  persons  or  things  of  the  same  name,  it  is 
allowable  to  adduce  parol  evidence  in  order  to  remove  the 
ambiguity,  by  showing  which  was  intended  (e).   And  parol 


(a)  2  Bl.  Com.  380  ;  4  Cruise  T. 
32,  c.  19,  §  13  ;  1  Pres.  Shep.  T.  88, 
and  11.  (81)  ;  Warde  v.  Warde,  16 
Beav.  103. 

(*)  See  Burton,  §  511  ;  Co.Litt. 
36  a  ;  Warde  v.  Warde,  16  Beav. 
103.  But  see  2  Bl.  Com.  380 ;  4 
Cruise  T.  32,  c,  19,  §  17 ;  1  Pres. 
Shep.  T.  63. 


(c)  4  Cruise  T.  32,  c.  19,  §  45,  48, 
56  ;  Burton,  §  508. 

(rf)  4  Cruise  T.  32,  c.  19,  §  49. 

(<j)  4  Cruise  T.  32.  c.  19,  §  53— 
55  ;  Burton,  §  507  ;  Sugd.  Concise 
View,  115  ;  Best  on  Evid.  3rd  ed. 
302—5 ;  Grant  v.  Grant,  L.  R.  6 
C.  P.  380  ;  Id.  (Ex.  Ch.)  727  ;  2 
Prob.  &  M.  8. 
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evidence  is  admissible,  whether  in  the  case  of  a  deed  or  of  ^^}y'  J* Jf* 
a  will,  to  explain  the  situation  of  the  parties  or  the  state 
of  the  facts  at  the  time,  on  which  the  extent  of  the  ope- 
ration of  the  deed  or  will  must  frequently  depend  (a), 
2623. 

XIV.  Where  a  deed  cannot  operate  in  the  way  intended  ^^l^J^^ 
by  the  parties,  it  will  be  construed  in  such  a  manner  as  to  ^^n* 
operate,  in  some  other  way,  if  it  is  possible,  consistently  Z^!^^ 
with  the  rules  of  law  and  the  general  intention  of  the  "* 
parties.  Quando  quod  ago  non  valet  ut  ago,  valeat  quan- 
tum valere  potest  (6).  Thus,  a  deed,  which  was  intended 
to  operate  as  a  bargain  and  sale,  but  was  void  for  want  of 
a  pecuniary  consideration,  has  been  held  to  operate  as  a 
confirmation  {c).  And  so,  if  a  person  having  a  power  of 
appointment,  but  no  estate,  uses  the  language  of  convey- 
ance appropriate  to  the  transfer  of  estates,  and  not  the 
language  appropriate  to  the  exercise  of  his  power,  it  will 
be  deemed  an  exercise  of  his  power  {d).  And  on  the  other 
hand,  the  words  "  limit  and  appoint"  may  operate  by  way 
of  grant  (e).  So  the  word  "grant*'  will  operate  as  a  con- 
firmation; and  the  word  "confirm"  may  in  some  cases 
operate  by  way  of  grant  or  release  (/).  So  a  conveyance 
in  the  form  of  and  void  as  a  grant,  feoffment,  release, 
bargain  and  sale,  or  surrender,  may  sometimes  take  effect 
as  a  covenant  to  stand  seised  (g).  So  a  feoffment  may 
be  construed  to  enure  as  a  surrender  (h).  And  where 
hereditaments  may  not  pass  by  way  of  surrender,  on 

(a)  9  Jarm.  &  Byth.  by  Sweet,  (c)  4  Cruise  T.  32,  c.  19,  §  34 ;  3 

821  ;  Sugd.  Concise  View,  116, 116  ;  Jarm.  &  Byth.  by  Sweet,  591. 

Waterpark.v.  Fennell,  7  H.  L.  Cas.  (rf)  Burton,  §  506. 

650,  678,  684.  (e)  2  Pres.  Shep.  T.  514. 

(J)  4  Ci-uise  T.  32,  c.  19,  §  33  ;  1  (/)  3  Jann.&Byth.  by  Sweet,  591. 

Pres.  Shep.  T.  82, 87  ;  2  Pres.  Shep.  (^)  3  Jann.  &  Byth.  by  Sweet, 

T.  308,514;  Barton,  §605;  4  Jarm.  670-1;    2   Pres.   Shep.    T.   514; 

&  Byth.  by  Sweet,  106.     But  see  Watk.  Conv.  3rd  ed.  by  Prest.  192 

Co.  Litt.  301  b;  Johnson  v.  Osenton,  199,  200. 

L.  R.  4  Ex.  107;  Baddeley  v.  BtLd-  (Ji)  Watk.  Conv.  3rd  ed.  by  Prest. 

ddey,  L.  R.  9  Ch.  D.  113.  167. 
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^h^t'J'q^'  account  of  the  existence  of  an  intervening  estate,  if  there 
~  are  sufficient  words  in  the  deed,  it  may  enure  and  pass 
the  property  by  way  of  grant,  release,  etc.  (a).  And 
where  one  thing  is  intended  to  be  granted  for  another 
so  as  to  operate  in  the  nature  of  an  exchange,  but  the 
things  cannot  pass  by  way  of  exchange,  they  may  pass 
by  way  of  grant  (6).  Again,  a  deed  purporting  to  be 
an  assignment  of  an  old  term,  may,  if  that  term  has  by 
any  accident  ceased,  even  operate  as  the  creation  of  a 
new  one  (c).  And  where  a  conveyance  would  have  some 
effect,  but  not  all  the  effect  intended,  there,  to  the  end 
that  the  main  design  of  the  parties  may  be  accomplished, 
the  estate  shall  pass  in  another  way  than  that  which  was 
intended  (c?).    2624. 

XV.  Whore       XV.  Where  a  deed  may  enure  in  different  ways,  the 

a  deed  may  ,  .     ,  , 

enure  in  dif-  persou  to  whom  it  IS  made  shall  have  his  election  in  which 

fereutways.   * 

way  to  take  it  (e).  Where  a  conveyance  by  the  common 
law  and  one  by  the  Statute  of  Uses  concur,  that  by  the 
common  law  shall  be  preferred ;  and  therefore,  where  the 
lands  are  conveyed  by  bargain  and  sale,  and  also  by  feoff- 
ment to  the  bargainee  before  enrolment,  he  shall  take  by 
the  feoffinent,  unless  the  bargainor  incumbers  the  estate 
between  the  execution  of  the  bargain  and  sale  and  the 
feoffment ;  for  in  that  case  the  bargainee  shall  be  in  by 
the  bargain  and  sale,  and  the  enrolment  shall  relate  back 
in  favour  of  the  bargainee  ( /).     2626. 

An  alienation  is  the  lease  or  grant  of  the  person  from 
whom  the  right  of  possession  passes,  and  the  confirmation 
of  the  other  parties  till  their  interest  comes  into  posses- 
sion ;  and  from  that  time  it  is  their  lease  or  grant,  and  the 
confirmation  of  the  other  person.  If  tenant  in  tail  and 
the  reversioner  grant  a  rent  charge  in  fee,  it  shall  be  taken 

Ca)  2  Pres.  Shep.  T,  308  ;  Watk.  (<i)  1  Sugd.  Pow.  414. 

Conv.  3rd  ed.  by  Prest.  192.  (^)  4  Cruise  T.  32,  c.  19,  §  42 ;  1 

(ft)  2  Pres.  Shep.  T.  297.  Pres.  Shep.  T.  205. 

(c)  Sugd.  Concise  View,  481.  (/)  See  4  Cruise  T  .32,  c.  9,  §  39. 
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to  be  the  grant  of  the  tenant  in  tail,  and  the  confirmation  'Jj,"';  J' Jf' 
of  the  reversioner ;  but  when  the  tenant  in  tail  dies  with- 
out issue,  it  shall  be  taken  to  be  the  sole  grant  of  the 
reversioner  (a).     2626. 

XVI.  When  no  time  is  fixed  for  the  beginning  of  an  xvi.  com- 

niouceiucnt 

estate,  it  shall  begin  immediately  (6).     2627.  of  anwtote. 

XVII.  An  instrument,  of  whatever  kind  it  maybe,  must  xvii.  same 

oouatnictioii 

receive  the  same  construction  in  every  Court    Whatever  ui  every 

.  Court. 

is  its  true  meaning,  must  be  its  meaning  everywhere  (c). 
2628. 

XVIII.  [A  deed  expressed  to  be  supplemental  to  a  xviii.  con- 

_  .  _  _  _  stnictioii  of 

previous  deed,  or  directed  to  be  read  as  an  annex  thereto,  suppie- 

meatal,  or 

is  read  and  takes  effect  as  if  indorsed  on,  or  as  if  it  con-  jnuexed 
tained  a  full  recital  of,  the  previous  deed  (d).^     2628a. 

II.   The  Construction  of  particular  Expressions  in 

Deeds  {e). 

The  word  "begotten,"  extends  to  issue  bom  after  the  '^?^^" 
execution  of  the  deed  or  will,  and  the  words  "  to  be  be-  ^»8«'**«»-" 
gotten  "  extend  to  issue  bom  before  (/) ;  unless  both  these 
expressions  are  used,  in  which  case  each  has  its  proper 
signification  and  ej£cacy  (<g).     2629. 

Where  an  act  is  to  be  done  within  a  certain  number  of  ^^^*^* 
days  *'from  "  a  particular  day,  the  day  named  is  excluded 
from  the  computation,  unless  there  are  special  grounds  for 
a  difi*erent  constmction  {h),     2630. 

The  expression  "heir  female"  in  a  deed  is  deemed  toJ^He*''*" 
designate  such  person  as  would  be  heir  if  females  only 

(a)  1  Pres.  Shep.  T.  84.  other  expressions  is  noticed. 

(b)  1  Pres.  Shep.  T.  108.  (/)  6  Cruise  T.  38,  c.  10,  §  48  ;  2 

(c)  2  Sugd.  Pow.  182—3.  Rop.   Leg.  by  White,   16,   13 ;  2 

(d)  See  Stat.  44  &  45  Vict.  c.  41,      Jarm.  Wills,  2nd  cd.  150,  162, 153  ; 
8.  3  in  Appendix.  Almack  v.  Horn,  1  Hem.  &  M.  030. 

(js)  See"  Construction  of  Wills,  (^)  Qahh  v.  Prendergtut^  1  K.  & 

infra,  and  the  Index,  tit.  "  Words,"  J.  439. 

etc.,  as  to  certain  specific  headB,  (K)  9  Jarm.  &  Byth.  by  Sweet, 

under  which  the  construction  of  817. 
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^h!"*  I'l^'  were  capable  of  being  heirs :  so  that  a  daughter  may  take 
by  that  designation,  though  in  consequence  of  the  exist- 
ence of  a  son,  she  is  not  very  heir — at  least  if  there  are 
words  showing  that  the  word  "  heir "  is  not  used  in  the 
strict  technical  sense,  as  where  the  words  "now  living  " 
are  added  (a).     2631. 

"iiMoi-  The  ordinary  meaning  of  the  word  "  insolvency  "  is  an 

incapacity  of  paying  one's  just  debts :  unless  restricted  by 
the  context,  it  is  not  limited  to  the  condition  of  one  who 
has  taken  the  benefit  of  an  Act  for  the  relief  of  Insolvent 
Debtors  (fe).     2632. 

"London."  It  has  bccn  held  that  the  word  "London,"  when  used  in 
articles  of  agreement,  and  unexplained  by  express  words 
in  the  context,  is  to  be  understood  in  its  strict  and  primary 
sense  of  "the  City  of  London  ";  although,  in  its  popular  or 
colloquial  sense,  it  denotes  the  cities  of  London  and  West- 
minster, and  the  borough  of  Southwark,  and  the  adjacent 
streets  and  places ;  and  although,  judging  from  the  general 
scope  and  design  of  the  instrument,  it  was  intended  to  be 
understood  in  its  popular  or  colloquial  sense.  This  was 
decided  in  a  case  wbere  an  assistant  to  two  surgeon- 
dentists,  who  practised  in  Great  Russell  Street,  Blooms- 
bury,  but  had  never  practised  in  the  City,  agreed  not  to 
practise  in  London,  or  in  any  of  the  towns  where  they  had 
been  practising,  without  their  permission.  He  afterwards 
practised  in  Great  Russell  Street,  and  yet  it  was  held  to 
be  no  breach  of  his  agreement  (c) !  2633. 
Mine*,"         The  distinction  between  a  mine  and  a  quarry  is,  that  in 

mineralB,"  . 

qiianioB."  mining  you  only  begin  on  the  surface,  and  by  means  of  a 
shaft  or  lateral  drift,  you  work  so  that  you  leave  a  roof 
overhead.  Whereas  in  quarrying,  you  remove  the  surface. 
A  mine,  in  its  general  sense,  is  that  out  of  which  some 

(fl)  Chambers  v.  Taylor  2  My.  &  geridge's  Trv^ts,  1  Johns.  627. 
Cr.  376.  (c)  MaUan  v.  Afay,  13  M.  &  W. 

(6)  Parker  v.  Oassagey  2  Cr.  M.  &  611.    See  supra,  par.  2513. 
R.  617  ;  l^Tyr.  &  Gr.  105  ;  Re  Mug- 
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metal  substance  is  dug  by  means  of  sinking  shafts  or  ^hIV'sJ.^' 
making  drifts,  but  in  its  strict  sense,  it  may  include  a 
place  out  of  which  any  other  substance  is  so  dug.  And 
minerals,  in  the  strict  sense,  may  mean  any  earthy 
substance  worked  by  means  of  a  mine  or  a  quarry,  or 
it  may  mean  some  metal  substance  so  worked,  or  it  may 
mean  substances  dug  by  means  of  a  mine  as  distinguished 
from  a  quarry  (a).  It  will  be  taken  in  the  first  and 
most  comprehensive  sense  unless  there  is  something,  in 
the  context  or  in  the  nature  of  the  transaction,  to  induce 
the  Court  to  give  it  a  more  limited  meaning  (b).     2684. 

Ordinarily  and  primft  facie,  a  month,  in  a  contract  at  "Month/* 
law,  means  a  lunar  month,  except  it  be  a   mercantile 
contract,  when  it  means  a  calendar  month  (c).    2636. 

Where  a  father  covenants,  that,  in  case  he  should  give  "Portion." 
one  daughter,  on  her  marriage  or  otherwise,  a  greater 
portion  than  a  specified  sum  in  money  or  value,  his 
executors  would  pay  such  further  sum  as  would  make 
the  fortune  of  another  daughter  equal  to  the  fortune 
given  to  the  first;  a  gift  of  a  life  interest  in  freehold 
and  leasehold  estate  made  to  the  first  is  an  additional 
portion  of  fortune  within  the  covenant.  But  the  gift  of 
furniture  is  not  (d).    2636. 

The  word  "  thirds"  is  not  confined  to  real  estate,  but  "Thirda.- 
is  a  general  expression  which  may  signify  the  interest  of 
a  widow  in  any  property,  whether  real  or  personal,  of  her 
deceased  husband  (e).     2637. 

(^a)  Earl  of  Rime  \.  WaiTMiianA^  (c)  Sugd.  V.  &  P.  14th  ed.  257  ; 

M.  &.  W.  859 ;  2  Exch.  800 ;  Darvill  Chit.  Cont.  8th  ed.  658  ;  Byles  on 

V.  Roper,  3  Drewry  296,  299—301;  Bills,  8th  ed.  188. 

Bell  V.    Wihon,  L.  R.  1   Ch.  Ap.  (rf)  Eardley  v.  Ower^,  10  Beav. 

303  ;  Hext  v.  OiU,  L.  R.  7  Ch.  Ap.  572. 

699.  (e)  ThompMm  v.  WaitM,  2  Johns. 

(ft)  Beare  v.  &ill,  L.  R.  7  Ch.  Ap  &  Hem.  291. 
699,  712. 
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Pt.III.  T.12, 
Ch.  7,  8.  10. 

Definition. 


Different 
kinda. 


How  eetop- 

Iielsare 

regarded. 


Bedprooity 
neoeaaary. 


Affirmation 

precLBeand 

certain. 


A  general 
recital  does 
not,  but  a 
particular 
recital  doeBf 
work  an 
estoppel. 


Section  X. 
Of  Estoppel. 

Estoppel  or  conclusion  is  the  being  stopped  or  debarred 
by  a  statement  or  an  act  froDi  alleging  anything  Contrary 
to  that  which  such  statement  expresses  or  such  act 
impoits.     2688. 

Estoppels  are  of  three  kinds  :  by  matter  of  record,  such 
as  a  fine  or  recovery  ;  by  deed ;  or  by  some  act,  such  as 
entry,  payment  or  acceptance  of  rent,  etc.  (a).    2639. 

A  person  claiming  an  estate  for  life  under  a  will  which 
is  inoperative  for  want  of  any  interest  in  the  testator,  is 
estopped  from  disputing  the  title  of  those  who  claim  in 
remainder  under  the  same  will.  And  the  like  estoppel 
also  exists  in  favour  of  those  who  claim  under  the  latter, 
and  against  those  who  claim  under  the  former  {b). 
2640. 

Estoppels  are  favoured  where  they  operate  in  support 
of  truth,  but  they  are  deemed  odious,  where  they  operate 
as  legal  traps  (c).    2641. 

An  estoppel  must  in  general  be  reciprocal,  that  is,  it 
ought  to  bind  both  parties  (d).    2642. 

Hence,  to  create  an  estoppel,  there  must  be  an  affirma- 
tion, precise  and  certain  to  every  intent,  and  not  taken 
by  way  of  argument  or  inference  (e),     2643. 

A  general  recital  does  not  work  an  estoppeL  But  if  an 
indenture  contains  a  recital  of  a  particular  circumstance 
as  a  fact,  it  works  an  estoppel  or  conclusion,  that  is, 
it  stops  and  concludes  the  party  or  parties  whose 
averment  it  is  from  averring  anything  contrary  to  such 
recital    in    any    legal    proceedings    founded    on    that 


(a)  Co.  Litt.  352  a;  Duke  v. 
Ashbyy  7  HurL  k  Norm.  600. 

(J)  Board  v.  Botvrd,  L.  R.  9  Q.  B. 
48. 

(O  Co.  Litt  365  b;   Best  on 


Evid.  3rd  ed.  654—5. 

(d)  Co.  Litt.  352  a  ;  2  Free.  Shep. 
T.  276,  n. 

(0  Co.  Litt  352  b. 
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deed  (a).     But  in  some  cases  of  mistake,  relief  is  given  ^h"7;^io; 
in  equity  (b).    2644. 

AVTiere  a  recital  is  intended  to  be  a  statement  which  where  es- 

toppel  oy 

all  the  parties  to  the  deed  have  mutually  agreed  to  admit  J^^one 
as  true,  it  is  an  estoppel  upon  all.  But  when  it  is  intended  p®"*"  ^"^^* 
to  be  the  statement  of  one  party  ouly,  the  estoppel  is 
confined  to  that  party.  And  the  intention  is  to  be 
gathered  by  construing  the  instrument.  Thus,  where  in 
an  indenture  of  transfer  of  securities  from  one  lender  to 
another,  there  was  a  recital  that  money  advanced  by  the 
transferror  was  owing,  and  a  covenant  to  the  same  effect, 
this  was  held  to  be  the  statement  of  the  transferror  alone ; 
so  that  the  transferree  was  not  precluded  by  it  from 
suing  on  the  covenant,  on  the  ground  that  no  money  was 
owing  to  the  transferror  (c).    2646. 

Where  a  distinct  statement  of  a  particular  fisLCt  is  made  Estoppel 

,  ,  oonfliied  to 

in  a  recital,  a  party  to  the  instrument  is  not  estopped  p'^^^^^^^;^ 

on  ttie  need. 

from  disputing  that  fact  in  an  action  by  another  party  to 
the  same  instrument,  not  founded  on  that  instrument,  aud 
wholly  collateral  to  it ;  for  such  recital,  though  evidence 
of  the  fact,  is  not  conclusive  evidence ;  so  that  evidence 
of  the  circumstances  under  which  such  statement  was 
made,  is  receivable,  to  show  that  the  admission  was 
inconsiderately  made,  and  is  not  entitled  to  weight  as 
a  proof  of  the  fact  which  it  is  used  to  establish  (d), 
2646. 

Privies  in  blood,  as  the  heir,  \except  an  heir  in  tail ;  who  are 

■■  '  bound  by, 

privies  in  estate,  as  the  feoffee,  lessee,  etc. ;  privies  in  law,  {Sfe'Sdvan-i 
as  the  lord  by  escheat,  tenant  by  the  curtesy,  tenant  in  ^^  *" 

(a)  1  Pres.  Shep.  T.  53  ;  4  Cruise  (J)  Manual  of  Eq.  13th  ed.  tit  1, 

T.  32,  c.  20,  §  24  ;  Burton,  §  331  ;  c.  2. 

Go.  Litt.  352  b;  Carpenter  y.  BitUery  (o)  StroughillY,  Bnok,  14  Ad.& 

8  M.  &  W.  209  ;  Carter  v.  Carter,  E.  (N.  S.)  781. 

3  E.  &  J.  617,  644—6 ;  Oyvm  v.  {d)  CarpetUer  v.  BuUer,  8  M.  & 

Neath  Canal  Co,,  L.  B.  3  Ex.  209  ;  W.  209  ;  Carter  v.  CaHer,  3  K.  &  J. 

Ex  parte  Morgan,  In  re  Simpson,  617,  644 — 6. 
L.  B.  2  Ch.  D.  (Ap.)  72. 
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^w!",'^  lo!  dower,  and  others  who  come  in  by  act  of  law  or  "  in  the 

post,"  shall  be  bound  and  take  advantage  of  estoppels  by 

deed  (a).  But  regularly,  a  stranger,  or  a  femme  covert,  or 
an  infant,  shall  not  take  advantage  of  an  estoppel,  for 
want  of  mutuality  (d).  And  where  a  person  sues,  not  in 
his  own  right,  but  in  right  of  another,  he  must  be  deemed 
a  stranger,  so  as  not  to  be  bound  by  estoppel  by  a  deed 
executed  by  him  in  his  own  right  (c).  Strangers,  how- 
ever, shall  both  take  the  benefit  of  and  be  concluded  by 
a  record  relating  to  the  disability  or  legitimation  of  a 
person  (d),     2647. 

ASThere  by  deed  indented  a  man  directly  and  unequivo- 
cally recites  that  he  is  owner  of  an  estate,  and  affects  to 
convey  it  for  valuable  consideration,  when  in  reality  he 
has  only  an  interest  under  a  limitation  in  favour  of 
a  person  not  yet  ascertained,  or  a  mere  hope  or  chance 
of  succession  as  heir  apparent,  or  no  interest  whatever, 
there,  if  by  any  means  he  afterwards  acquires  an  interest 
in  the  estate,  he  is  estopped,  in  any  legal  proceedings 
founded  on  that  deed,  from  saying,  as  against  the  other 
party  to  the  indenture,  contrary  to  his  averment  in  that 
recital,  that  he  had  not  such  interest  at  the  time  of  its 
execution  (e).  But  the  covenants  for  title  in  a  mortgage 
of  a  freehold  estate,  that  the  mortgagor  has  full  power  to 
grant  and  convey,  etc.,  do  not  create  any  estoppel, 
that  the  mortgagor  has  the  legal  estate,  but  only  create 
a  liability  to  pay  if  he  has  not   the  legal  estate  (/). 


lutereat 
created  by 
estoppel 
under  an 
indentiire. 


(fl)  Co.  Litt.  352  a ;  4  Cruise  T. 
32,  c.  19,  §  60  ;  1  Pres.  Shep.  T.  53; 
Bttard  v.  Board,  L.  R.  9  Q.  B.  48. 

(*)  Co.  Litt.  362  a ;  9  Jarm.  & 
Byth.  by  Sweet,  81  ;  2  Pres.  Shep. 
T.  276,  n.  ;  4  Cruise  T.  32,  c.  19, 
§60. 

(c)  Metiers  v.  Brawn,  1  Hurl.  & 
Colt.  686. 

(rf)  Best  on  Evid.  3rd  ed.  655. 

(0  2  Pres.  Shep.  T.  328  ;  4  Jarm. 


&  Byth.  by  Sweet,  125—128;  9 
Jarm.  k  Byth.  by  Sweet,  81,  82  ; 
BemUy  v.  Burdm,  2  S.  &  S.  619, 
affirmed  on  appeal,  8  L.  J.  85.  But 
see  Staekpooie  v.  Stackpoole,  4  Dm. 
&  War.  347  ;  and  Lloyd  v.  Lloyd,  4 
Dru.  &  War.  354. 

(/)  General  Mnance,  etc,  Co.  v. 
Liberator,  etc,  Bwlding  Society, 
L.  R.  10  Ch.  D.  15. 
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If  a  lease  is  made  by  indenture  by  a  person  who  at  the  ci;"';^io^* 
time  had  no  interest  in  the  property,  but  that  fact  does 
not  appear  on  the  face  of  the  deed,  it  is  a  good  demise  by 
way  of  estoppel ;  and  a  reversion  in  the  lessor  by  estoppel 
is  thereby  created,  which  may  be  conveyed  to  another 
person.  And  if  a  lease  for  a  longer  term  is  afterwards 
made  to  the  lessor  by  the  real  owner,  the  first  lease  there- 
upon becomes  a  lease  in  interest ;  the  estoppel  created  by 
the  first  lease  being  fed  by  the  interest  created  by  the 
second  lease  of  the  real  owner  (a).  But  if  a  deed  operates 
to  any  extent  actually  to  pass  an  interest  from  the  lessor, 
it  shall  not  afterwards  operate  by  estoppel,  though  the 
interest  purported  to  be  granted  be  really  greater  than 
the  lessor  at  that  time  had  power  to  grant :  as  if  A.,  lessee 
for  the  life  of  B.,  makes  a  lease  for  years  by  indenture, 
and  afterwards  purchases  the  reversion  in  fee,  and  then 
B.  dies,  A.  shall  avoid  his  own  lease,  though  the  years 
expressed  in  the  lease  be  not  expired  (&).     2648. 

A  deed  poll  cannot  create  an  estoppel  in  point  of  estate,  ^^i"**/,^^ 
But  if  a  deed  poU  of  A.  recites  that  A.  by  bond  did,  etc., 
A.  cannot  say  that  there  is  not  any  such  bond  (o).  2649. 

The  doctrine  of  estoppel  does  not  prevent  a  deed  from  u}"^*}/^y 
being  impeachable  for  fraud  or  illegality  (d).    2660. 


Section  XI. 
Of  Cancelling  Deeds, . 
To  cancel  a  deed,  it  may  either  be  delivered  up  for  q^^}V'kii* 
that  purpose  to  the  party  who  is  bound  by  it,  and  can-  ^[^^ 
celled  by  him  accordingly,  by  tearing  off  the  seals  or®*°^^*"*^* 
otherwise  defacing  it,  or  the  person  who  has  the  deed 
may  cancel  it  by  agreement  with  the  other  party  («).     If 

(a)  Stwrgeanw.  Wingfieldjlb  M.  Co.  Litt.  45  a;  Burton,  §  850;  1 

&  W.  234 ;  Co.  Litt.  47  b  ;  2  Pres.  Pres.  Shep.  T.  63. 
Shep.  T.  53,  320,  321  ;  4  Jarm.  &  (c)  1  Pres.  Shep.  T.  53. 

Byth.  by  Sweet,  122, 123,  126;  Bnr-  [d)  Broom's  Com.  2nd  ed.  283. 

ton,  §  860.  (e)  2  BL  Com.  308  ;  4  Cruise  T. 

(*)  4  Cruise  T.  32,  c.  19,  §  58 ;  32,  c.  26,  §  18. 

VOL.   II.  U 
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^H."7!'2!*ii!  ^^®  9^>  ®^i  ''^ere  broken  or  destroyed  by  accident,  or 

"~"  by  a  stranger,  or  by  the  obligor,  the  deed  would  remain 

in  force,  on  proof  that  it  was  sealed  and  delivered,  and 

accidentally  or  wrongfully  cancelled.     To  destroy  the 

deed,  there  must  be  a  cancellation  eo  animo  (a).    2661. 

Effect  <if  So  far  as  regards  the  operation  of  an  assurance  in  vesting 

canoeiliiig.  ox  ^  » 

an  estate  or  interest  in  real  or  personal  property,  as  dis- 
tinguished from  those  operations  of  the  assurance  which 
are  merely  accessory  or  incidental,  it  is  immaterial,  except 
as  to  the  evidence  of  original  validity,  whether  the  deeds 
continue  in  force  or  not :  for,  their  whole  effect  as  r^;ards 
this  purpose  is  instantaneous,  and  the  estate  which  has 
once  passed  cannot  be  recalled  (&).  And  hence  an  estate 
or  interest  in  real  or  personal  property  which  has  once 
vested  by  a  deed,  cannot  be  devested  by  cancelling  the 
deed  ;  because,  once  vested,  it  exists,  independently  of 
the  deed,  in  the  person  in  whose  favour  it  was  created 
or  to  whom  it  was  transferred  (c).  So  that  any  freehold 
estate  or  a  money  fund  once  absolutely  vested  by  a  settle- 
ment cannot  be  devested  by  merely  cancelling  the  deed 
creating  or  transferring  it ;  nor  can  a  lease  for  years  be 
surrendered  by  cancelling  the  indenture  of  lease ;  nor 
can  a  lease  for  years  assigned  be  revested  in  the  assignor 
by  cancelling  the  assignment.  To  accomplish  the  pur- 
poses intended,  the  freehold  estate  must  be  conveyed, 
the  benefit  of  the  settlement  must  be  released,  the  lease 
for  years  must  be  surrendered,  and  the  leasehold  estate 
must  be  assigned.  But  a  mere  contract  or  obligation,  of 
which  the  deed  is  the  essence,  may  be  extinguished  by 
destroying  the  deed  with  that  intent  (d).    2662. 

(tf)  1  Pros.  Shep.  T.  69 ;  Burton,  285 ;  4  Cruise  T.  32,  c.  26,  §  18— 

§  443.  20 ;  Lord  Ward  v.  Lumlei/,  5  Hurl. 

(*)  Burton,  §  444  ;  2  Jarm.  &  &  Norm.  87.  But  see  Co.  Litt.  308  b, 

Byth.  by  Sweet,  285  ;   Co.  Litt.  as  to  incorporeal  hereditaments. 

225  b,  n.  (1).  (d)  2  Jarm.  and  Byth.  by  Sweet, 

(r)  2  Jarm.  &  Byth.  by  Sweet,  286. 
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TITLE  XIII. 

OF   ALIENATION  BY  MATTER  OF  RECORD  (a). 

Assurances  by  matter  of  record  are  such  as  do  not  pr.  111.T.13. 
entirely  depend  on  the  act  or  consent  of  the  parties 
themselves,  but   the  sanction  of  a  Court  of  record  is 
called  in  to  substantiate,  preserve,  and  be  a  perpetual 
testimony  of  the  transfer  of  property,  or  of  its  establish- 
ment, when  already  transferred.     Of  this  nature  are, 
I.  Private  Acts  of  Parliament 
II.  Royal  Grants. 

III.  Fines. 

IV.  Common  recoveries.     2663. 


CHAPTER  I. 

OF  PRIVATE  ACTS  AND  ROYAL  GRANTS. 

I.  Of  Private  Acts. 

Private  Acts  are  frequently  resorted  to  as  a  mode  of  pi.  jh.t.is, 
assurance,  in  cases  where  the  object  of  parties  can  be  -      

'  •*  ^  Where  they 

effected  in  no  other  way :  as  to  -unfetter  an  estate,  to  *»"«  *»««*• 
give  its  tenant  reasonable  powers,  or  to  assure  it  to  a 
purchaser  against  the  remote  or  latent  claims  of  persons 
under  legal  disability  (a).     2664. 

Acts  of  this  kind  are  not  passed  without  great  care  to  care  takeu 

to  avoid  Ill- 
avoid  any  injustice.  Nothing  is  done  without  the  consent  J!^ti«  and 

expressly  given,  of  all  parties  in  being  and  capable  oi^^^^^*^^ 

(a)  See  2  Bl.  Com.  344—5. 

U2 
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^'c^'i'^^*  consent,  who  have  the  remotest  interest  in  the  matter ; 

unless  such  consent  appears  to  be  perversely  and  with- 
out any  reason  withheld.  And  an  equivalent  in  money 
or  other  property  is  usually  settled  upon  infants,  or 
persons  not  in  esse,  or  not  of  capacity  to  act  for  them- 
selves, who  are  to  be  concluded  by  the  Act.  And  a 
general  saving  is  constantly  added,  at  the  close  of  the 
Act,  of  the  right  and  interest  of  all  persons  whatsoever, 
except  those  whose  consent  is  so  ]given  or  purchased,  and 
who  are  therein  particularly  named ;  though  even  if 
such  saving  is  omitted,  the  Act  will  bind  none  but  the 
parties  (a).     2666. 

Light  in  A  law  thus  made,  though  it  binds  all  parties  to  the 

which  pri-        *  .  i       i       -i 

vate  Actoare  Acts,  IS  yct  looked  upou  rather  as  a  private  conveyance, 
than  as  the  solemn  act  of  the  legislature  (b).  Hence 
private  Acts  are  construed  in  the  same  manner  as  con- 
veyances that  derive  their  effect  from  the  common  law  (c). 
2666. 

The  title,  marginal  notes,  and  punctuation  of  an  Act 
of  Parliament  form  no  part  of  it,  and  on  principle  it 
appears  doubtful  how  far  even  the  title  ought  to  be  taken 
into  consideration  in  the  construction  of  it  (d),     2667. 

If  two  sections  of  an  Act  are  absolutely  repugnant, 
the  last  shall  prevail  (e).     2668. 

Before  the  stat.  33  Geo.  3,  c.  13,  an  Act  took  effect  from 


Construc- 
tion of  pri 
vate  Acts. 


Title,  mar- 
ginal noteis, 
and  punc- 
tuation. 


Reptig- 
nancy. 


Time  of 


(<»)  2  Bl.  Com.  346 ;  5  Cruise  T. 
33,  §  29  ;  Burton,  §  482—3. 

(ft)  2  Bl.  Com.  346. 

(r)  5  Cruise  T.  33,  §  39. 

(rf)  Att.'Oen,  V.  Lord  Wey7n'(}uth, 
Ambl.  22;  Hunter  v.  Nockolds^  1 
Mac.&  G.  651 ;  TI'/ZZ^*,  J.,in  Clayd&n- 
V.  Grmt,  L.  R.  3  C.  P.  522.  In  Re 
Venaur's  Settled  EgtateSj  L.  R.  2  Ch. 
D.  525,  Jeasel^  M.  R.,  expressed  an 
opinion  that  the  marginal  notes 
form  partof  the  Act.  They  do  in  one 
sense,  that  they  are  attached  to  it. 
But  they  are  often  a  most  misleading 


addition  to  the  Act,  and  are  either 
not  the  work  of  the  draftsman,  or  aU 
lowed  to  remain  without  any  regard 
to  subsequent  alterations.  It  is 
disgraceful  that  such  appendages 
should  exist.  That  any  use  should  be 
made  of  them  for  interpreting  the 
Act  would  be  highly  objectionable, 
until  they  are  properly  framed  and 
revised.  But  see  Sutton  y.  Sutton, 
L.  R.  22  Ch.  D.  (Ap.)  513,  where 
Jetsel,  M.  R.,  reversed  this  dictum. 
(e)  Keating^  J.,  in  Wood  v.  Hilcyt 
L.  R.  3  C.  P.  27. 
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the  first  day  of  the  session  in  which  it  was  passed  (a).  ^Si.'i'^^' 
But,  by  that  statute,  private  as  well  as  public  Acts  com-  oommenoe- 
mence  their  operation  (unless  it  be  otherwise  provided)  ™®"** 
from  the  time  of  the  Royal  assent  being  given  (6).   2669. 

An  Act  has  no  retrospective  operation,  unless  an  in-  RetrMpec. 

'  •»^  tive  opera- 

tention   that  it  should  so    operate   is    clear  from    the  ****"• 
language  used  (c),     2660. 

Acts  of  Parliament  of  a  local   or  private  nature,  if  ^'""  ^°'''- 
contrary  to  reason,   or  grounded  on  a  false  statement 
or  recital  in  the  preamble,   or  obtained  by  fraudulent 
suggestions  have  been  held  to  be  void  {d),     2661. 

II.  Of  Royal  Grants, 

These  are  contained  in  charters  or  letters  patent  (literae 
patentes),  that  is,  open  letters  {e).     2662. 

1.  A  grant  made  by  the  Sovereign,  at  the  suit  of  the 
grantee,  is  taken  most  beneficially  for  the  Crown,  and 
against  the  party :  whereas  the  grant  of  a  subject  is 
construed  most  strongly  against  the  grantor.  Where- 
fore, it  is  usual  to  insert  in  the  royal  grants,  that  they 
are  made  not  at  the  suit  of  the  grantee,  but ''  ex  speciali 
gratia,  cei*ta  scientia,  et  mero  motu  reginse";  and  then 
they  have  a  more  liberal  construction.  2.  A  subject's 
grant  shall  be  construed  to  include  many  things  besides 
what  are  expressed,  if  necessary  for  the  operation  of  the 
grant.  But  a  royal  grant  shall  only  enure  to  that  which 
is  precisely  expressed  in  the  grant.  3.  When  it  appears, 
from  the  face  of  the  grant,  that  the  Sovereign  is  mistaken, 
or  deceived,  either  in  matter  of  fact  or  matter  of  law,  as 

(a)  1  Jarm.  &  Byth.  by  Sweet,  486.  As  to  the  course  of  proceed- 
94.  ing  with  respect  to  the  making  out 

(b)  Burton,  §  485.  of  a  grant  by  letters  patent,  see  1 
•  (c)  Ellis  V.  MoChrmick,  L.  R.  4  Steph.  Com.  596.  And  as  to  the 
Q.  B.  274.  subject-matter  of  royal  grants,  see  1 

(rf)  Burton,  §  482  ;  2  Bl.  Com.  Steph.  Com.  598—9,  and  Stamp's 
346.  Index    to    the  Statute  Law,    tit. 

(0  2  Bl.  Com.  346  ;  Burton,  §       "  Crown  Lands,"  etc. 
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^'ca.  1.'^^'  ^  ^5^®  of  false  suggestion,  misinformation,  or  misrecital 
of  fonner  grants ;  or  if  his  own  title  to  the  thing  granted 
is  different  fi*om  what  he  supposes ;  or  if  the  grant  is 
informal;  or  if  he  grants  an  estate  contrary  to  the 
rules  of  law ;  in  any  of  these  cases  the  grant  is  absolutely 
void  (a).  And  to  prevent  the  Sovereign  from  being 
deceived  with  regard  to  the  value  of  the  estate  granted, 
it  is  particularly  provided  by  the  stat.  1  Hen.  4,  c.  6,  that 
no  grant  of  his  shall  be  good,  unless,  in  the  grantee's 
petition  for  them,  express  mention  be  made  of  the  real 
value  of  the  lands  (6).    2663. 

(a)  2  Bl.  Com.  347;    see  Att-  386—7. 

Oen.  V.  EhccVme  Hospital,  17  Beav.  (J)  2  Bl.  Com.  348. 
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Section  I. 

Of  Fines  generally. 

A  FINE  (finis)  was  an  amicable  composition  or  agreement  p?"".J- tjs, 
and  termination   of   a  suit,  either  actual  or  fictitious,  rr — - — 

'  '  Defiiiitidii  of 

whereby  the  lands  which  formed  the  subject  of  such  suit  *  ^"•'• 
were  acknowledged  to  be,  and  thereby  became,  the  pro- 
perty of  one  of  the  parties  to  whom  the  fine  was  levied. 
In  its  origin  it  was  founded  on  an  actual  suit,  commenced 
at  law  for  recovery  of  the  possession  of  land  or  other 
hereditaments ;  and  the  possession  thus  gained  by  such  . 
composition  was  found  to  be  so  sure  and  efTectual,  that 
fictitious  actions  were  commenced,  for  the  sake  of  ob- 
taining the  same  security  (a).     2664. 

The  mode  of  levying  a  fine  was  this : — 1.  The  party  to  wwie  of 

"       *^  *  ./  levying  a 

whom  the  land  was  to  be  conveyed  or  assured  commenced  ^®- 
an  action  against  the  other,  generally  an  action  of  cove- 
nant, by  suing  out  a  writ  of  praecipe,  called  a  writ  of 
covenant,  the  foundation  of  which  was  a  supposed  agree- 
ment or  covenant  that  the  one  should  convey  the  lands 
to  the  other,  on  the  breach  of  which  agreement  the  action 
was  brought.  2.  A  licentia  concordandi,  or  leave  to  com- 
promise the  suit,  was  then  obtained  from  the  Court.  3. 
Next  came  the  concord  or  agreement  itself,  which  was 
usually  an  acknowledgment  fi*om  the  deforciants,  or  those 
who  kept  the  other  out  of  possession,  that  the  lands  in 

(a)  2  Bl.  Com.  349. 
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^h!"*  J'lf'  question  were  the  right  of  the  complainant.  And  from 
this  acknowledgment  or  recognition  of  right,  the  party 
levying  the  fine  was  called  the  cognisor,  and  he  to  whom 
it  was  levied  the  cognisee  (a).  4.  The  next  part  was  the 
note  of  the  fine,  which  was  only  an  abstract  of  the  writ 
of  covenant  and  the  concord,  naming  the  parties,  the 
parcels  of  land,  and  the  agreement.  This  was  to  be  en- 
rolled of  record  in  the  proper  oflSce,  by  direction  of  the 
stat.  5  Hen.  4,  a  14.  5.  The  fifth  part  was  the  foot  of 
the  fine  or  conclusion  of  it,  which  includes  the  whole 
matter,  reciting  the  parties,  day,  year,  and  place,  and 
before  whom  it  was  acknowledged  or  levied.  Of  this 
there  were  indentures  made  or  engrossed  at  the  chiro- 
grapher's  office,  and  delivered  to  the  cognisor  and  cog- 
nisee (b),    2666. 

By  the  above  proceedings  a  fine  was  complete  at  the 
common  law.  But,  by  several  statutes,  still  more  forms 
were  superadded.  It  is  only  necessary  to  mention  that 
by  the  statutes  5  Hen.  4,  c.  14,  and  23  Eliz.  c.  3,  all  the 
proceedings  on  fines  were  to  be  enrolled  of  record  in  the 
Court  of  Common  Pleas.  And  by  the  statutes  1  Rich.  3, 
c.  7,  4  Hen.  7,  c.  24,  and  31  Eliz.  c.  2,  fines  were  to  be 
openly  read  and  proclaimed  in  Court,  once  in  the  term 
in  which  they  were  made,  and  once  in  each  of  the  three 
succeeding  terms;  and  these  proclamations  were  to  be 
indorsed  on  the  record  (c).    2666. 

Fines  are  of  four  kinds :  1.  A  fine  sur  cognizance  de 
droit  come  ceo  que  il  ad  de  son  done,  or  a  fine  upon  ac- 
knowledgment of  the  right  of  the  cognisee,  as  that  which 
he  hath  of  the  gift  of  the  cognisor.  This  is  the  best  and 
most  usual  kind  of  fine.  It  acknowledged  a  former  gift 
or  feofiment  in  possession  to  have  been  made  by  him  to 
the  plaintifi^,  and  thereby  it  virtually  conveyed  an  estate. 


Additional 
farms  ra* 
quired  by 

stntute. 


Fines  are  of 
four  kiiidA. 


(tt)  2Bl,;Coin.  350. 
lb)  2Bl.Com.  350—1. 


(r)  2  Bl.  Com.  352. 
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either  of  inheritance  or  at  least  of  an  absolute  freehold,  ^^l'  J}f* 
and  gave  the  cognisee  a  seisin  in  law  without  any  actual 
livery,  and  is  therefore  called  a  tine  executed,  whereas 
the  others  are  but  executory.  2.  A  fine  sur  cognizance 
de  droit  tantum,  or  upon  acknowledgment  of  the  right 
merely,  not  with  the  circumstance  of  a  preceding  gift. 
This  was  commonly  used  to  pass  a  reversionary  interest 
which  was  in  the  cognisor.  For  of  such  reversions  there 
could  be  no  feoffment  or  donation  with  livery  supposed, 
as  the  possession,  during  the  particular  estate,  belonged 
to  a  third  person.  3.  A  fine  sur  concessit  is  where  the 
cognisor  granted  to  the  cognisee  an  estate  de  novo, 
usually  for  life  or  years,  by  way  of  supposed  composition. 
And  in  this  case  there  might  be  a  reservation  of  a  rent 
or  the  like ;  for  it  operated  as  a  new  grant.  4.  A  fine 
sur  done  grant  et  render  is  a  double  fine,  comprehending 
the  fine  sur  cognizance  de  droit  come  ceo,  etc.,  and  the 
fine  sur  concessit;  the  cognisee,  after  the  right  is  ac- 
knowledged to  be  in  him,  granting  it  back  again,  or 
rendering  to  the  cognisor  or  to  a  stranger  some  other 
estate  in  the  premises  (a).     2667. 

By  the  stat.  3  &  4  Will.  4,  c.  74,  s.  2,  fines  are  abolished.  Abolition  of 
2668. 

By  s.  5  of  the  same  statute,  the  fines  or  common  reco-  Fine  or  re- 

•'  ^  ^  ooreiy  in 

veries  which  at  any  time  before  the  passing  of  the  Act  ^^^^^^^ 
may  have  been  levied  or  suffered  in  certain  unlawful  or 
unauthorised  courts  shall  not  be  invalid  in  consequence 
of  their  having  been  levied  or  suffered  therein.     2669. 
By  s.  7  of  the  same  statute,  errors  in  fines  are  rectified  Bectmca- 

•^  tion  of 

in  certain  cases  without  amendment.     2670.  '*"°"- 

By  the  stat.  11  &  12  Vict.  c.  70,  s.  1,  after  reciting  that  Evidence  of 
notwithstanding  all  fines  levied  in  the  Court  of  Common  wons. 
Pleas  at  Westminster  were  levied  with  proclamations, 
yet  unnecessary  trouble  and  expense  were  occasionally 

(a)  2  Bl.  Com.  36^—3. 
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^y|'J-^}^'  incurred  by  parties  being  required  to  procure  evidence  of 
such  proclamations  having  been  in  fact  made,  it  is  enacted 
that  ''all  fines  heretofore  levied  in  the  said  Court  of 
Common  Pleas,  shall  be  conclusively  deemed  to  have 
been  levied  with  proclamations."  But  by  s.  3,  it  is  pro- 
vided, that  "  this  Act  shall  not  extend  to  any  fine  hereto- 
fore levied  of  or  concerning  any  lands,  tenements,  or 
hereditaments  which  at  the  time  of  the  passing  of  this 
Act  shall  be  actually  possessed  or  enjoyed  by  any  person 
or  persons  under  a  title  adverse  to  or  inconsistent  with 
the  operation  of  such  fine  if  levied  with  proclamations, 
but  in  all  such  cases  it  shall  be  necessary  for  all  parties 
alleging  that  such  fine  was  levied  with  proclamations  to 
prove  such  allegation  in  the  same  manner  as  if  this  Act 
had  not  been  made."    2671. 

By  the  stat.  5  Vict.  sess.  2,  c.  32,  intituled  "  An  Act 
for  better  recording  Fines  and  Recoveries  in  Wales  and 
Cheshire,"  fines  in  the  abolished  Courts  of  those  districts 
are  made  good,  notwithstanding  certain  neglects  or 
omissions  in  regard  to  them.     2672. 


Ull« 


i;lects 
uiil  omis- 

sion8  AH  to 

flues  in 
Wales  and 

Chwihire. 


Section  II. 
Of  the  Operation  of  Fines, 


pr.iii.  T.13,      It  is  scarcely  necessary  to  observe  to  the  legal  reader, 

Ch.  2  8.  2.  •/  *f  o  » 

— '—  -  -  or,  at  least,  to  the  practitioner,  that,  although  fines  and 

Importaiioe  ,  i     i*  i      i 

of  the  sub.  recoveries  were  abohshed  many  years  ago,  an  accurate 
knowledge  of  the  operation  of  those  assurances  will 
still  be  of  the  greatest  practical  importance,  since  the 
Act  for  their  abolition  does  not  set  aside  the  force  and 
efiect  of  those  levied  or  suffered  before  the  year  1834, 
thousands  of  which  will  therefore  continue  most  ma- 
terially to  aflect  the  title  to  real  property  in  this  country. 
Such  being  the  case,  an  attempt  will  here  be  made  to 
give  a  succinct,  yet    accurate,   well-defined,   and  per- 
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spicaoas  view  of  that  subject,  which,  in  our  standard  ^h.^I'^s!' 
text-books,  occupies  a  considerable  space,  and  is  involved 
in  much  intricacy,  obscurity,  and  real  or  apparent  dis- 
crepancy.    2673. 

A  fine  was  completed  when  the  concord  was  duly  ^®S)m-*"* 
acknowledged   (a),  and  it  began  to  operate  from  thefi^to*^ 
return-day  of  the   writ  of  covenant  on  which  it  was  °'*™ 
levied,  which  was  usually  the  first  day  of  the  term  in 
which  i\f  was  recorded  (b).     2674. 

A  fine  sur  cognizance  de  droit  come  ceo,  etc.,  with-  j^Jj^***® 
out  any  qualification  in  the  concord  or  elsewhere,  passed 
a  fee  simple,  without  the  word  "heirs"  (c).  But  it 
might  be  so  qualified  by  express  words  in  the  concord, 
or  even  in  some  other  deed  connected  with  it,  as  to  pass 
an  estate  in  tail  or  for  life  (d),     2676. 

Fines  of  this  sort  vary  in  their  efiicacy,  according  to  itsefficacy 
the  ceremonies  observed  in  completing  them,  the  legal  ^^ 
character  of  the  parties,  and  the  conduct  of  the  other 
persons  whose  rights  were  afiected  by  them.     And  it 
would  seem  that  they  might  operate  in  the  following 
ways: —  2676. 

I.  By  way  of  conclusion  or  estoppel  Modes  of 

•^  "^  *^  *■  operation. 

II.  As  an  ordinary  conveyance,   by  way  of   grant, 
release,  surrender,  or  confirmation. 

III.  As  an  extinguishment  of  a  right  of  entry  or  action. 
lY.  As  an  extinguishment  of  a  power  appendant  or 

in  gross. 

V.  As  a  revocation  of  a  devise. 

VI.  Ab  a  conveyance  of   the    estate    of  a    married 
woman,  or  as  an  extinguishment  of  her  dower. 

VII.  As  a  bar  to  the  heirs  in  tail  of  the  cognizor. 
VIII..  As   an    instantaneous    bar    of   contingent    re- 
mainders. 

(a)  5  Cru.  Dig.  tit.  35,  c.  2,  §  71.  (c)  5  Cru.  Dig.  tit.  36,  c.  3,  §  13; 

lb)  6  Cru..JDig..tit.  35,  c.  2,  §       1  Prest.  Conv.  202. 
73—77  (d)  Id.  §  14  ;  infra,  par.  2583. 
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^h-T's^'if'      ^^-  -^^  *  simple   devestraent,    without    causing  any 
bar  in  case  of  non-claim. 

X.  As  a  forfeiture. 

XI.  Both  as  a  devestment,  and  as  a  bar  in  case  of 
non-claim. 

XII.  As  a  discontinuance,  without  causing  any  bar  in 
case  of  non-claim. 

XIII.  Both  as  a  discontinuance,  and  as  a  bar  in  case 
of  non-claim. 

XIV.  As  a  bar  in  case  of  non-claim,  without  causing 
a  devestment  or  discontinuance.     2677. 

I.  Concltision  or  Estoppel. 
AflneMtop«      Unless  levied  by  a  married  woman   alone,  as  such, 

the  putieH, 

a  fine,  whether  it  were  levied  with  proclamations  accord- 
ing to  the  statute  or  not,  operates  by  estoppel,  that  is, 
it  estops  or  prevents  the  parties,  whether  cognizors  or 
and  their     cognizccs,  and  thcir  privies  in  blood  and  estate,  so  far 

1>rivie8  in  *i.-i  •  ii  "ii* 

>iood  and     as  they  claim  the  same  interest  by  the  same  title,  from 

averring  or  proving  anything  contrary  to  the  fine.  And 
privies  in  blood  and  estate  include  those  persons  who, 
in  order  to  make  title  to  the  estate,  must  claim  im- 
mediately through  or  under  the  parties  themselves,  as 
heirs  general  to  them,  and  also  those  who  claim  deriva- 
tively through  or  under  such  persons  as  heirs  general 
and  their     to  them.     A  fine  likewise  operates  by  estoppel  as  a^ndnst 

vendees,  or  »  .^  jt  *  o 

devisees,  etc.  ycndces  or  dcvisecs  of  the  parties  to  it,  or  of  their 
privies  in  blood  and  estate,  claiming  under  instruments 
taking  effect  subsequently  to  the  fine,  and  those  claim- 
ing through  or  under  such  vendees  or  devisees,  in  privity  of 
blood  and  estate,  or  as  derivative  vendees  or  devisees  (a). 
2678. 

Illustration       To  iUustrate  what  is  meant  by  privity  of  blood  and 

(a)  See  5  Oru.  Dig.  c.  12,  §  6 ;       21,  30 ;    Prest.  Conv.   260  ;  Burt. 
2  Bl.  C!om.  366  ;  Pres.  Shep.  T.  3,       Comp.  §  79,  n.  80,  83. 
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estate,  in  reference  to  the  doctrine  of  estoppel,  we  may  q^.^^'^'s?* 
observe,  that,  if  the  father  disseised  the  grandfather  of  of  privity  in 
lands  of  which  the  latter  was  seised  in  fee  simple,  and  222^.*"** 
then  levied  a  fine  of  the  land,  and  then  the  grandfather  died 
and  afterwards  the  father  died,  the  grandson  was  barred 
by  the  fine ;    but,  if  the  father  had  not  survived  the 
grandfather,  the  grandson  would  not  have  been  bound  (a), 
because  the  grandson  would  then  have  claimed  as  heir 
to  the  grandfather,  and  not  as  heir  to  the  father.     2670. 

A  fine  had  the  operation  above  mentioned  even  when  Fine  by 
none  of  the  parties  had  any  interest  in  the  lands  at  the  JlJJJJSIt"** 
time  of  levying  the  fine,  and  where  it  was  consequently 
void  as  to  strangers  (6).     2680. 

Even  if  a  femme  covert  levied  a  fine  of  her  estate,  but  Finely  a 

'  married 

as  a  femme  sole,  the  fine,  unless  avoided  by  the  husband,  ^<>"^^- 
bound  her  and  her  heirs,  because  she  and  they  were 
estopped  from  claiming  anything  in  the  lands,  and  could 
not  be  admitted  to  aver  that  she  was  a  married  woman, 
that  being  contrary  to  the  record.  But  her  husband 
might  enter  and  defeat  such  fine,  either  during  the 
coverture  to  restore  himself  to  the  freehold,  which  he 
held  in  right  of  his  wife,  or  after  her  death  to  restore 
himself  to  his  tenancy  by  the  curtesy  (c).  But  if  she 
levied  the  fine  alone,  as  a  married  woman,  it  was  void, 
or  at  least  might  be  avoided,  even  by  the  wife  or  her 
heirs  (d),    2681. 

The  issue  in  tail  cannot  be  bound  by  estoppel,  so  as  Estoppel  u 

*  against  the 

to  prevent  them  from  asserting  their  right  to  the  estate,  "•"« »"  *»^- 
because  they   do  not  claim  from  their  immediate  an- 
cestor, but  per  formam  doni  (e).     It  has  been  decided, 
however,   that,   where   the  issue  in  tail  levied  a  fine, 

(a)  Pres.  Shep.  T.  21.  Pres.  Shep.  T.  7. 

(*)  5  Cni.  Dig.  tit.  35,  c.  5,  §  36,  (rf)  5  Cru.  Dig.  c.  5,  §  13;  1  Prest. 

and  c.  12,  §  6,  7  ;  Pres.  Shep.  T.  Conv.  255. 

6,  14  ;  Burt.  Comp.  §  80,  83.  («)  5  Cru.  Dig.  tit.  36,  c.  2,  §  57; 

(O  5  Cru.  Dig.  tit.  35,  c.  6,  §  11;  Pres.  Shep.  T.  14. 
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oi."!*^'2?'  without  proclamations,  in  his  ancestor's  lifetime,  the 
fine  so  &r  operated  by  estoppel,  as  against  himself,,  and 
those  claiming  through  him  as  heirs  in  tail,  as  that, 
by  force  of  the  statute  27  Edw.  1,  c.  1  (De  finibus 
levatis),  it  prevented  them  from  averring  quod  partes 
finis  nihil  habuerunt ;  and  that  as  soon  as  the  issue  in 
tail  succeeded  to  the  estate,  the  interest  which  then 
existed  fed  the  estoppel  (a).     2682. 

oi>erationof      The  Operation  of  a  fine,  whether  it  enures  by  way 

a  iiue  may  *  '  ^  ^ 

bequau-  of  cstoppcl  ouly  or  not,  may  be  qualified  by  another 
assurance  so  connected  with  it  that  both  form  parts  of 
one  and  the  same  transaction ;  so  that  the  fine,  though 
of  itself  acknowledging  the  existence  of  an  absolute  fee 
simple  in  the  cognizee,  may  be  rendered  subservient  to 
the  particular  uses  of  such  assurance,  and  to  the  inten- 
tion of  the  parties  (fe).  Hence,  if  A,  enfeoffed  B.  of 
certain  land  in  fee,  rendering  rent,  with  a  condition  of 
re-entry  for  non-payment,  and,  by  indenture  covenanted 
to  levy  a  fine  of  the  same  land  to  the  uses  and  condi- 
tions in  the  deed  of  feofiment,  the  rent  and  condition 
were  not  extinguished  by  the  fine,  but  remained  (^). 
2683. 

II.  An  Ordmary  Conoeyance, 

A  fine,  whether  with  or  without  proclamations,  might 
be  employed  to  effect  the  same  purposes  as  those  which 
are  accomplished  under  the  same  or  other  circumstances 
by  an  ordinary  conveyance,  by  way  of  grant,  release; 
surrender,  or  confirmation.  2684. 
Fine  be-  Thus,  a  fiuc  Icvicd  by  one  joint  tenant  to  his  com- 

tenants       pauiou  Operated  as  a  release:    for,   each  joint  tenant 

operatiiigaB  i         /»  i 

aieieaM.      being  sciscd  per  my  et  per  tout  before  the  fine,   and 

(a)  Doe  d.   Thcm4U  v.  Jonet,  1       VI. ;  and  see  Tyrrdl  ▼.  Mar^h,  3 
Twyr.  606  ;  see  infra,  XII.  Bing.  31 ;  S.  C,  10  Moore  305. 

(h)  See  Co.  IJtt.  842  b,  n.  (1),  (c)  Pi-es.  Shep.  T.  36. 
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the  cognizor  being  estopped  by  the  fine  from  claiming  ^j,^2^J*^^' 
any  estate  in  the  land^  the  seisin  per  tout,  which  the 
other  had  before  the  fine,  became  freed  from  the  parti- 
cipation therein  of  the  cognizor,  so  that  the  other  be- 
came thenceforth  seised   per  tout  simply,  just  as    he 
would  have  been   had  the  cognizor  died  before  him. 
And  if  one  coparcener  in  tail  levied  a  fine  to  another  ^^ 
coparcener,  it  operated  as  a  grant.    And  if  a  tenant  m  qj^^^^^ 
tail  made  a  bargain  and  sale  in  fee,  and  then  levied  a  ^^^j  a 
fine  to  the  bargainee,  the  fine  operated  as  a  confirma-  uSi^op^t- 
tion  of  the  estate  which  passed  by  the  bargain  and  sale,  oonfirma- 

tion. 

So,  if  a  tenant  in  tail  made  a  lease  not  warranted  by 
the  statute,  confessed  a  judgment,  made  a  mortgage,  or 
incumbered  his  estate  in  any  other  manner,  and  after- 
wards levied  a  fine  with  proclamation,  it  operated  as  a 
confirmation  of  all  his  prior  charges  and  incumbrances  (a), 
because,  by  barring  the  estate  tail,  it  deprived  the  issue 
in  tail  of  that  right  to  avoid  the  estate  passed  by  the 

bargain  and  sale,  or  the  charges  and  incumbrances,  which 

« 

the  issue  would  otherwise  have  had.     2686. 

A  fine  which  could  only  operate  by  estoppel  at  first,  2^  aJS'^*' 
might,  in  some  cases,  at  length  take  efiect  as  a  convey-  Sn^^^ 
ance.     Thus,  if  a  fine  was  levied  of  an  executory  interest,  SwTm  ^ 
whether  contimrent  or  not,  or  even  of  a  mere  expectancy  levied  of 

°  ^  ^    exeoutoiy 

of  an  estate  in  fee,  it  operated  at  first  by  estoppel  only ;  jJJ'^^^' 
it  did  not  actually  transfer  the  interest  or  expectancy;  ^'^^' 
nor  had  it  any  other  present  efiect  than  that  of  indirectly 
binding  the  interest  or  expectancy,  so  as  to  preserve  it 
for  the  cognizee,  by  estopping  or  preventing  the  cognizor 
from  contradicting  what  he  had  done,  by  any  attempt 
to  dispose  of  or  afiect  it  in  any  other  way.  But  as 
soon  as  the  interest  or  expectancy  became  a  vested 
interest  in  the  cognizor,  the  fine   operated  as  a  con- 

(fl)  See  5  Cru.  Dig.  tit.  35,  c.  9,      CJo.  Litt.  200  b,  n.  (1);  Pres.  Shep. 
§  39,  40  et  seq.,  c.  12,   §   1—4  ;      T.  6,  287. 
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^n}^'I;}^  veyance  to  the  cognizee,  in  the  same  maimer  as  it 
would  have  operated  in  the  first  instance,  if  the  interest 
or  expectancy  had  been  a  vested  interest,  and,  therefore, 
capable  of  being  transferred  (a).  In  these  cases,  then, 
the  estoppel  virtually  and  finally  amounted  to,  though 
it  was  not,  in  the  first  instance,  an  actual  transfer  of 
the  interest  or  expectancy  to  the  cognizee.     2686. 

III.  An  ExtinguUhment  of  a  Right  of  Entry  or  Action. 

A  person  who  had  a  right  of  entry  or  action  could 
not  transfer  it;  and  hence,  if  he  levied  a  fine  to  a 
stranger,  it  did  not  pass  to  the  cognizee,  but  the  fine 
enured  as  a  release  by  way  of  extinguishment  to  the 
benefit  of  the  person  to  whom  the  right  might  have 
been  released;  because  the  cognizor  was  estopped  by 
the  fine  from  claiming  the  land,  and  yet  the  fine  fiEiiled 
to  transfer  the  right  to  the  cognizee ;  so  that  the  right 
became  extinguished  to  the  advantage  of  the  person 
against  whom,  but  for  the  fine,  it  might  have  been 
asserted.  2687. 
Fine  by  a         Thus,  whcrc  a  fine  was  levied  by  a  disseisee  to  a  third 

diBseiisee  to  ^ 

a  third        person,  it  could  be  of  no  benefit  whatever  to  the  latter, 

person.  *  '  » 

but  virtually  operated  as  an  extinguishment  of  the  right  of 
the  disseisee,  so  as  to  confirm  the  title  of  the  disseisor;  for 
the  disseisee  could  not  afterwards  enter  on  the  disseisor, 
because  he  was  estopped  from  saying  that  the  land  be- 
longed to  him ;  nor  could  the  cognizee  enter,  a  mere  right 
of  entry  not  being  transferable ;  and  the  right  of  entry 
being  thus  unavailable,  both  as  to  the  disseisee  and 
cognizor,  and  as  to  the  cognizee,  it  was  virtually  ex- 
tinguished for  the  benefit  of  the  disseisor  (6).     2688. 

(a)  Sec  Burt.  Comp.  §  80,  82 ;  (V)  See  Pres.   Shep.  T.  35  ;    1 

Smith's  Executory   Interests    an-  Prest/Conv.  208,  209  ;  Burt.  Comp. 

nexed  to  Feame,  §  754^756 ;  Da/cie9  §  75,  80. 
V.  B'u^h,  M'Clel.  k  You.  88. 
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PT.III.  T.18, 

l^H.     ti^    8.     im 

IV.  An  Extinguishment  of  a  Power  appendant  or " 

in  gross, 

A  fine  levied  by  a  donee  of  a  power  appendant  or  in 
gross  might  operate  as  an  extinguishment  of  the  power, 
where  the  operation  of  the  fine  was  not  qualified  by 
some  other  assurance  connected  with  the  fine  {a).    2680. 

But  where  it  appears,  from  some  other  assurance 
connected  with  the  fine,  that  it  was  not  intended  to 
have  the  effect  of  extinguishing  the  power,  it  will 
not  have  that  effect.  Thus,  where  it  appears,  from  a 
deed  leading  the  uses  of  a  fine,  that  the  fine  was  levied 
by  husband  and  wife  expressly  for  the  purpose  of  cor- 
roborating a  term  and  securing  the  regular  payment 
of  a  life  annuity,  the  fine  did  not  extinguish  a  power 
of  consenting  to  a  sale  of  the  estate  reserved  to  the 
wife,  so  as  to  prevent  an  exercise  of  a  power  of  sale 
by  the  trustees,  to  whom  such  power  of  sale,  with  such 
consent,  was  given ;  because  the  fine  was  only  intended 
to  effect  the  principal  purpose  specified,  and  not  to 
destroy  the  power  (6).     2600. 

V.  A  Revocation  of  a  Devise. 

If  a  person  levied  a  fine  of  lands  which  he  had 
devised  previously  to  the  tine,  and  also  previously  to 
any  other  assurance  connected  with  the  fine  and  forming 
part  of  the  same  transaction,  the  fine  operated  as  a 
revocation  of  the  devise.  This  was  the  case  even 
though  he  took  back  the  same  estate;  as,  where  he 
was  seised  in  fee,  and  made  no  declaration  of  the 
uses  of  the  fine  (r).     2601. 

(«)  See  Co.  Litt.  342  b,  n.  (1),  S.  C.  10  Moore,  305. 
IV.— VI.3;^w'*Ztfyv.flW«^,lRufl8.  (<?)  See  «  On.  Dip:,  tit.  38,  c.  6, 

&  My.  440.  §  72—78. 

(A)  Tyrrell  v.  Marnh,  3  Bing.  31 ; 

VOL,   IL  X 
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^H^l'l'i!'     VI.  A  Conveyance  of  a  Married  WommCs  Estate^  or  an 

Extinguishment  of  Dower. 

Piiiebya         If  a  married  woman  loined  in  a  fine  of  any  kind, 

j^imS^with  ^^  would  operate  as  a  conveyance,   either    absolutely 

bSInd"*'       or  by  way  of  mortgage,   of  her  estate,   of  which   her 

husband  was  seised   in  her  right,  or  of  her  jointure, 

or  as  an  instantaneous  extinguishment  of  her  dower, 

or  of  any  charge  created  in  her  favour  on  her  husband's 

lands;    because   a  married    woman    might    always  be 

bound   by  a  judgment  in  a  suit,  and  a  fine  was  an 

accommodation  of  a  suit,  although,  indeed,  of  a  fictitious 

one;  and  because  the  wife  was  privately  examined  as 

to  her  voluntary  consent  (a).     2602. 

Fine  by  the       But  a  fine   by  the  husband  alone   did   not  bar  his 

hiisbniKl  111  t' 

alone,  or  by  wife  of  dowcr  I  uoT  did  a  fine  by  both  of  them,  without 

both  with-  '  ^  * 

ration'rt?^""  ^'^y  declaration  of  uses;   because   the   use   resulted   to 
****•  the  husband,  and  a  new  right  to   dower  accrued  (6). 

2603. 

VII.  A  Bar  to  the  Heirs  in  tail  of  tlie  Cognizor, 
A  fine  was  a      By  foTcc  of  the  stat.  4  Hen.  7,  c.  24,  explained  by 

bar  to  lineal  ^ 

heini  in  tail,  the  stat.  32  Hcn.  8,  c.  36,  a  fine,  if  levied  with  procla- 

and  to  *  .  . 

j^^j^     mations,  and   by  a   legal  tenant  in  tail  in   possession, 
*^-  remainder,  or  reversion,   operated   as  an   instantaneous 

bar  to  all  the  lineal  heirs  in  tail  of  the  cognizor,  and 
to  all  his  collateral  relations  who  were  privy  to  him 
in  blood  and  estate,  that  is,  to  all  his  collateral  kindred, 
who,  in  order  to  take  under  the  entail,  must  have 
claimed  as  collateral  heirs  to  him  (the  cognizor)  or 
his  issue;  and  the  fine  is  also  a  bar  to  all  who  claim 
Kxampieti.  uudcr  him  or  them  in  other  ways.  So  that,  if  a  tenant 
in  tail  had  two  sons,  and  the  eldest  levied  a  fine  in  the 

(a)  See  5  Cru.  Dig.  tit,  35,  c.  10,      par.  510. 
§  5—22 ;  Ck).  Litt.  121  a,  n.  (1)  ;  (J)  5   Cm.    Dig.   tit.  35,  c.  10, 

Burt  Comp.   §   1369.     See  supra,      §  16—19. 
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lifetime  of  the  father,  and  the  estate  tail  descended  to  ^,"]*  J-g^- 

him  or  his  issue,  the  fine  barred  the  younger  brother 

and  his  issue,  as  well  as  his  own  issue.  But  if  the 
eldest  son  died  in  the  lifetime  of  the  father  without 
issue,  his  fine  did  not  bar  his  younger  brother ;  because, 
the  estate  tail  having  never  become  vested  in  the  eldest 
son  or  his  issue,  the  second  son  did  not  claim  as  colla- 
teral heir  to  the  eldest  son  or  his  issue,  but  as  lineal 
heir  of  the  &ther  (a).  And  if  a  tenant  in  tail  had  three 
sons,  and  the  second  levied  a  fine  with  proclamations, 
the  fine  never  could  bar  the  eldest  son  or  his  issue; 
and  it  could  not  bar  the  youngest  son  and  his  issue, 
unless  the  estate  tail  descended  to  the  second  son  or 
his  issue ;  so  that,  if  the  second  son  died  without  issue 
in  the  lifetime  of  the  eldest  son  or  his  issue,  who 
survived  the  father,  the  tljird  son  was  not  barred  by 
the  fine,  because  he  claimed  as  collateral  heir  to  his 
eldest  brother  or  his  issue  (6).     2604. 

It  may  be  expedient  to  observe  to  the  student,  that, 
if  limitations  are  made  in  favour  of  the  first  and  other 
sons  successively  in  tail,  a  fine  levied  by  an  elder  son 
or  his  issue  would  not  bar  the  younger  sons  or  their 
issue,  except  in  case  of  non-claim ;  because,  in  this  case, 
each  son  has  a  distinct  entail     2606. 

A  fine  had  the  efiect  above  described,  even  though  levied  SiutStadi, 
by  the  issue  in  tail  in  the  lifetime  of  the  tenant  in  tail,  or  teiu^un 
by  a  tenant  in  tail  during  a  disseisin  of  his  estate,  or  by  Miaed,  or 

^  by  one  who 

one  who  had  but  a  contingent  interest  in  tail  (c),  and  even  J^^"*  J^ 
though  it  might  be  defeated  by  a  stranger  (d).    But  a  fine,  Sa'^SJ^by 
with  proclamations,  levied  by  the  ancestor  subsequently  IS^h^ 
to  a  fine  or  other  assurance  of  his  issue  in  tail,  was  an  "     ^' 

(a)  See  5  Cru.  Dig.  tit.  36,  c.  9,  (r)  6  Cni.  Dig.  tit.  35,  c.  9,  §  24; 

§  30—33  ;    Pres.   Shep.  T.   26 ;   1  Pres.  Rhep.  T.  3,  6,  13,  14,  21,  24, 

Prest.  Conv.  218.  26  ;  1  Prest.  Con  v.  218,  306. 

(*)  Pres.  Shep.  T.  27  ;  1   Prest.  (O  5  Cru.  Dig.  tit.  35,  c.  9,  §  45; 

Conv.  309.  1  Prest.  Conv.  297.  298. 

x2 
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Collateral 
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only. 


Equitable 
estates  tail. 


Exceptions 


instantaneous  bar  to  the  persons  claiming  under  such 
fine  or  assurance  of  the  issue  in  tail,  as  much  as  to  the 
issue  themselves  (a).     2606. 

It  is  to  be  observed,  that  the  lineal  descendants  of  the 
cognizor,  the  tenant  in  tail,  are  barred  in  all  cases :  the 
collateral  kindred  in  particular  cases  only.  If  the  cognizor 
is  tenant  in  tail  in  possession,  the  fine  is  an  instantaneous 
bar  to  the  whole  estate  tail  in  possession  of  which  he  is 
seised :  it  is  a  bar  to  all  his  collateral  kindred,  so  far  as 
they  are  inheritable  in  respect  of  that  estate  tail,  as  con- 
tradistinguished from  any  estate  tail  in  remainder  or  re- 
version, as  well  as  to  his  lineal  descendants,  so  far  as  they 
are  inheritable  in  respect  thereof.  But,  if  the  cognizor  is 
not  tenant  in  tail  in  possession,  the  fine  is  not  necessarily 
a  bar  to  the  whole  estate  tail.   It  is  a  bar,  indeed,  to  all  his 

• 

lineal  descendants^  so  far  as  they  are  inheritable  in  respect 
of  the  estate  tail  of  which  he  is  seised  in  remainder  or  re- 
version, or  to  which  he  is  the  expectant  heir,  as  contradis- 
tinguished  from  any  other  estate  taU  in  the  same  property 
to  which  they  may  be  inheritable ;  but  it  is  no  bar  to  those 
of  his  collateral  kindred  (if  any),  who,  in  case  he  himself 
is  not  the  donee  of  the  entail,  are  inheritable  before  him, 
such  as  an  elder  brother ;  and  it  is  a  bar  to  his  collateral 
kindred  inheritable  after  him  in  respect  of  the  same  estate 
tail,  only  in  case  such  estate  tail  descends,  or,  but  for  the 
fine,  would  have  descended,  to  him  or  one  of  his  lineal  de- 
scendants ;  or,  in  other  words,  only  in  case  of  his  or  one 
of  them  becoming  heir  de  facto  to  the  entail  (6).     2607. 

A  Court  of  Equity  gives  the  same  effect  to  fines 
levied  of  equitable  estates  tail  as  that  which  belongs  to 
fines  of  legal  estates  tail  (c).     2608. 

To  the  rule  above  laid  down  respecting  the  operation 

(a)  See  5  Cru.  Dig.  tit.  35,  c.  9,  Conv.  219,  307,  308. 

§  23  ;  Pres.  Shep.  T.  26,  (c)  6  Cru.  Dig.  tit.  36,  c.  10,  §  36  ; 

(J)  See  authorities  cited  in  the  Burt.  Com  p.  §  1369,  n. 
preceding  paragraphs,  and  1  Prest. 
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of  fines  levied  by  tenants  in  tail,  there  are  two  exceptions.  ^h"^"^J^ 
First,  a  tenant  in  tail  by  the  gift  or  provision  of  the  Crown  ~^^^~ 
for  services  is  disabled  by  the  stat.  34  &  35  Hen.  8,  c.  10,  IfiEild! 
from  barring  the  entail,  while  a  remainder  or  reversion 
continues  in  the  Crown  (a).     And,  secondly,  a  fine  by 
a  woman,  tenant  in  tail  of  lands  of  the  gift  of  her  hus- 
band or  any  of  his  ancestors,  may,  in  certain  cases,  be 
avoided.    2600. 

If  a  tenant  in  tail  accepted  a  fine  from  a  stranger,  it  Fine  by  a 
had  no  operation ;  but  if  he  made  a  grant  and  render  of  a  tenant  in 
something  that   was   entailed,   it   would  bar   the   issue 
when  executed  in  possession  (b).     2600. 

A  fine  witliout  proclamations  was  no  bar  either  to  the  Fine  witii- 

,  ,  ,  _  out  proda* 

issue  in  tail  or  to  strangers  (c).     2601.  mationa. 

In  the  case  of  an  entailed  rent,  a  fine  levied  of  the  Barring  an 

entail  ot  a 

land  out  of  which  it  issued  would  bar  the  entail  of  the  "»*• 
rent ;  but,  properly  the  fine  ought  to  have  been  of  the 
rent,  and  not  of  the  land  (d),     2602. 

VIII.  An  instantaneoiui  Bar  of  Contingent  Remainders. 

Where  a  fiine  sur  cognizance  de  droit  come  ceo,  etc.,  was 
levied  by  the  owner  of  an  estate  for  life  or  in  tail  in  pos- 
session, and  the  legal  fee  simple  was  not  vested  in  trustees, 
it  occasioned  the  destruction,  or,  in  other  words,  it  operated 
as  an  instantaneous  bar  of  contingent  remainders  which 
were  expectant  on  such  estate  for  life  or  in  tail,  and  were 
unsupported  by  any  other  estate  of  freehold,  unless  the 
operation  of  the  fine  were  so  qualified  by  the  express 
words  of  the  concord,  or  by  some  deed  connected  with  it, 
such  as  a  deed  to  lead  or  declare  the  uses  thereof,  as  to 
pass  no  more  than  might  rightfully  pass  {e).     2603. 

(fl)  Co.  liltt.  373  a  ;  Pres.  Shep.  (//)  Ihes.  Shep.  T.  26. 

T.  15 ;  1   Pi-est,  Conv.  221 ;  Burt  (<?)  See  Smith's  Executory   In- 

Comp.  §  707.  ter&sts,  §  766,  767,  770  ;  5  Cm.  Dig. 

(ft)  5  Cru.  Dig.  tit.  35,c.y,§  41,42.  tit.  35,  c.  3.  §  14  ;  Davu'9  v.  Busk, 

(f)  Pres.  Shep.  T.  20.  M'Clel.  &  You.  88. 
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There  is  no  necessity  for  the  continuance  of  a  preced- 

■  ing  pai*ticular  estate  of  freehold  to  preserve  contingent 

remainders,  where  the  legal  estate  in  fee  is  vested  in 

trustees ;  for  that  legal  estate  will  be  sufficient  to  preserve 

^them  (a).    2604. 

IX.  A  simple  Devestment,  witJwut  a  Bar  in  case  of 

N<y)i-clawi, 

If  the  owner  of  an  immediate  legal  estate  for  life  in 
actual  possession  levied  a  fine  of  the  first  kind,  witlioiit 
proclamations,  and  the  opemtion  of  it  was  not  restricted 
to  such  an  interest  as  might  rightfully  pass,  it  caused  a 
simple  devestment,  that  is,  a  turning  of  the  estates  in  re- 
mainder or  reversion  into  rights  of  entry,  without  causing 
any  bar  by  or  in  case  of  non-claim  specifically  so  called, 
that  is,  a  non-claim  within  the  stat.  4  Hen.  7,  c.  24, 
as  distinguished  from  a  non-claim  within  the  Statute  of 
Limitations.    2606. 

Originally,  indeed,  a  fine,  like  a  judgment  in  a  real 
action,  was  a  bar  from  the  moment  it  was  completed. 
And  although  this  was  altered  some  time  at  the  latter 
end  of  the  reign  of  Hen.  3,  or  the  beginning  of  the  i-eign 
of  £dw.  1,  and  the  fine  was  no  longer  an  instantaneous 
bar,  yet  it  was  allowed  to  form  a  perfect  bar,  unless  claim 
were  made  against  it  within  a  year  and  a  day;  and  this 
was  affirmed  by  the  stat.  18  Edw.  1,  st.  4,  usually  called 
the  statute  De  Modo  levandi  Fines.  But  by  the  stat. 
34  Edw.  1,  c.  16,  the  bar  by  non-claim  on  a  fine  was 
entirely  removed;  and  though  the  stat.  4  Hen.  7, 
c.  24,  afterwards  enacted  that  non-claim  within  the  period 
therein  specified  should  be  a  bar,  yet  that  was  only  in  the 
case  of  fines  proclaimed  in  the  manner  required  by  that 
statute;  and  that  statute  did  not  repeal  the  stat.  34 
Edw.  1,  c.  16,  nor  prohibit,  but  expressly  permitted,  the 

(a)  Smith's  Executory  Interests,  §  783. 
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levying   of  fines   as   they  were   theretofore   levied.     If,  ^^"}- JJ^* 
therefore,  a  fine   was   not   proclaimed   in   the    manner  ^r^'^ 
directed  by  the  stat.  4  Hen.  7,  c.  24,  or  afterwards,  in  the  j^^'"*'" 
manner  directed  by  the  stat.  31  Eliz.  c.  2,  by  which  the 
stat.  4  Hen.  7,  c.  24,  was  amended,  it  was  subject  to  the 
stat.  34  Edw.  1,  c.  16,  and  consequently,  was  no  bar  in 
case  of  non-claim,  specifically  so  called  (a).     2606. 

Still,  when  levied  by  the  owner  of  an  immediate  legal 
estate  for  life  in  actual  possession,  without  being  re- 
stricted to  such  an  estate  as  he  might  lawfully  pass,  and 
without  the  concurrence  of  the  peraon  or  persons  in 
remainder  or  reversion  as  joint  cognizor  or  cognizors 
with  the  tenant  for  life,  it  devested  the  estates  in  re- 
mainder or  reversion  (&),  so  as  to  turn  them  into  rights 
of  entry,  and  subject  them  to  the  consequences  attached 
to  non-claim  by  the  Statute  of  Limitations  in  case  the 
persons  in  remainder  or  reversion  failed  to  enter,  and  so 
as  to  render  them  incapable  of  being  transferred  or 
devised  (c).     2607. 

When  there  was  an  estate  to  A.  for  years,  remainder 
to  B.  for  life,  remainder  to  C.  in  tail,  etc.,  a  fine  levied  by 
B.  while  A.  was  in  possession  would  not  devest  the  re- 
mainders, because  the  possession  of  A.  was  a  continuance 
of  the  seisin  to  C.  (ct).    2608. 

X.  A  Forfeiture, 
Such   an   act,"  however,  of  a  tenant   for   life,  or   his  i-^ne  by  or 

,  to  a  tenant 

acceptance  of  a  fine  come  ceo,  etc.,  Irom  a  stranger,  was  for  life  in 
an  act  of  foifeitui-e  of  the  estate  for  life,  even  though  he 
might  have  a  remote  estate  of  inheritance ;  so  that  the 
person  in  immediate   remainder   or  reversion   might,  if 

(a)  See  6  Cm.  Dig.  tit.  35,  cc.  8,  §  11,  and  tit.  13,  c.  1,  §  16  ;  6  Cru. 

9,  and  c.  2,  §  79,  80  ;  Burt.  Comp.  Dig.  tit.  38,  c.  3,  §  30;  Pres.  Shep. 

§  77—104.  T.  14,  32  ;  1  Prest.  Conv.  206,  207, 

(J)  Pres.  Shep.  T.  6,  28,  32.  22G ;  Burt.  Comp.  §  741,  744. 

(c)  «ee  5  Cru.  Dig.  tit.  36,  c.  12,  (<i)  1  Prest.  Conv.  226. 
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^h"'*J'2^'  ^^  chose,  enter  immediately,  and  thereby  exclude  the 

cognizor  and  cognizee,  and  restore  all  the  estates  devested 

by  the  fine  (a).     2600. 
levied  of  A  fine   come   ceo,  etc.,  levied  by  a  tenant  for  life  of 

8»nt.         things  in  grant,  such  as  a  rent  or  an  advowson,  worked 
a  forfeiture,  although  a  fine  of  things  in  grant  passed  do 
more  than  what  might  lawfully  pass  (6).     2610. 
FiiieooTiie        So,  although  a  tine  come   ceo,   etc.,  by  a  tenant  for 
ftenantfOT  ycars  did  not  create  any  bar,  yet  it  worked  a  forfeiture. 

yeoni. 

Finosur      But  a  fine  sur  concessit   would   not   work  a  forfeiture, 
eouo(M8i .      beca^uge  not  only  would  not  that  assurance  actually  pass 
more  than  what  lawfully  might  pass,  but  being  as  appro- 
priately used  for  convej'ing  an  estate  for  life  or  years  as 
for  conveying  a  fee,  it  did  not  of  itself  import  an  attempt 
to  do  an  unlawful  act  (c).     2611. 
Fine  by. I         No  fiuc  Icvicd  by  a  cestui  que  trust  for  life  would  be 
ttust  for  life,  allowed  in  equity  to  operate  as  a  forfeiture,  because  it 

could  not  afiect  a  remainder  (d),     2612. 
Fine  by  a         If  a  copyholdcr  levied  a  fine  of  his  coi^yhold,  it  worked 

a  forfeiture  (e),    2613. 
Fiue  levied       Thc  law  respecting  a  fine  levied  by  a  woman  of  an 
«*ate.         estate   which   moved   from   her   husband  or  any  of  his 
ancestors,  or  by  a  husband  alone  who  was  seised  in  right 
of  his  wife,  will  be  found  in  a  subsequent  page.     2614. 

XI.  A  Devestment,  and  a  Bar  in  case  of  Non-clainu 

Fine  with         If  the  owncr  of  an  immediate  legal  estate  for  life  in 
tionubyii     actual  posscssion  levied  a  finer  with  proclamations,  and 

tenant  for  *^  *■  ^ 

"'ein         j^Q  operation  of  it  was  not  restricted  to  such  an  interest 

{a)  5  Cni.  Dig.  tit.  35,  c.  12,  §  par.  1535. 

2(;,  30,  31  ;  Co.  Litt.  233   b,  n.  (1)  ;  (o)  5  Cni.  Dig.  tit.  35,  c.  12,  §  33, 

Pres.  Shep.  T.  14, 32 ;  1  Prcst.  Conv.  34  ;  and  c.  3,  §  21  ;  Doc  d.  Blight  v. 

201  ;  Burt.  Comp.  §  741,  744.     See  Pety  11  Ad.  &  Ell.  842. 

supra,  par.  1535.  (<2)  5  Cm.  Dig.  tit.  35,  c.  12,  § 

(6)  6  Cru.  Dig.  tit.  35,  c.  12,  §  32 ;  35. 

Burt.   Comp.   §  745.      See  supra,  (e)  Id.  c.  12,  §.  36. 
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as  might  rightfully  pass,  it  operated  both  as  a  devest-  ^;^^}^'J'2^' 
ment,  and  as  a  bar  in  case  of  non-claim,  by  barring  all 
strangers,  that  is,  all  who  were  neither  parties  nor 
privies  (with  the  exceptions  noticed  infra,  XIV.),  in 
case  they  failed  to  enter  within  the  period  allowed  by 
the  Statute  of  Non-Claim,  4  Hen.  7,  c.  24  (a).     2616. 

Three  different  periods  are   fixed  by  the   statute  iiiJ^S/"' 
different  cases: — 

1.  By  the  terms  or  effect  of  the  first  saving,  strangers,  ^JSJ^^j^ 
who  had  a  present  right  of  entry  or  action  at  the  time  of  ^a^^f 
the  ingrossing  of  the  fine,  and  were  under  no  disability,  ESu^re-  ** 
and  those  claiming  under  them,  were  allowed  five  years  "°  "^ 
from  the  last  proclamation.     2616. 

So  that  if  a  tenant  in  tail  was  disseised,  and  the  dis- 
seisor levied  a  fine  with  proclamations,  the  tenant  in 
tail  might  defeat  the  fine  at  any  time  within  five  yeai's 
from  the  last  proclamation,  or,  if  he  died  within  the  five 
years,  his  issue  might  avoid  it  within  those  five  years, 
but  not  afterwards  (6).    2617. 

2.  By  the  terms  or  effect  of  the  second  saving,  strangers  ,„* J^^jj^ 
who  were  under  no  disability,  and  to  whom  a  present  ^^  ^ 
right  of  entry  or  action,  after  the  levying  of  the  fine,  lilSSL  to 
from  any  cause  or  matter  prior  to  the  fine,  first  accrued,  right  ac- 

cnied  aftor 

and  those  claiming  under  them,  were  allowed  five  years  t^e  flue. 
from  the  time  when  such  right  so  accrued.     2618. 

So  that  if  a  tenant  in  tail  made  a  conveyance,  and  the 
grantee  levied  a  fine,  the  issue  in  tail  had  five  years  from 
the  death  of  his  father  to  avoid  the  fine :  because  such 
issue  was  the  firat  to  whom  the  right  accrued  after  the 
fine  was  levied;  for  his  father  could  not  enter  against 
his  own  conveyance.     2610. 

And  where  there  was  a  term  for  years  existing  at  the  intervening 

(tf)  See  6  Cru.  Dig.  tit.  35,  c.  10 ;  (*)  See  5  Cru.  Dig.  tit.  35,  c.  11, 

Pres.    Shep.   T.   3,   6,    14,   23,   28,  §    1—5;    Prest.   CJonv.   236—239; 

32  ;  1  Prest.  Conv.  225,  300 ;  Burt  Pres.  Shep.  T.  22,  23,  30. 
Comp.  §  90. 
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^ii/"I'2^'  time  when  an  estate  for  life  or  in  tail  determined,  the 

^^^  ^j.      remainderman  or  reversioner  was  allowed  five  years  from 

yeaw.         ^j^^  determination  of  such  term.     2620. 

JwJSiihfp        ^^  ^^®  ownership  of  a  term  was  vacant  for  want  of 

vl^t!*" ''"  letters  of  administration  of  the  effects  of  the  last  owner 

at  the  time  when   the  last  proclamation  was  made,  or 

when   the   right  would   have   accrued  to  the  owner,  if 

there  had  been  one  in  existence,  non-claim  did  not  begin 

to  run  till  the  grant  of  letters  of  administration.     2621. 

snooosHive        fhe  owner  of  each  successive  remainder  was  allowed 

romaiudexB. 

five  years  from  the  determination  of  all  the  particular 
estates  anterior  to  his  remainder.  But  if  he,  or  any 
other  stranger  to  whom  a  title  first  accrued  after  the 
tine,  not  being  under  disability  at  the  time  of  the  acciiier 
of  his  right,  did  not  pui'sue  it  within  the  five  years 
those  claiming  under  him  were  barred,  as  weU  as  him- 
self.    2622. 

Fiue  by  ii  K  a  man  levied  a  fine  of  land  whereof  his  wife  was 
dowable,  she  was  thereby  barred  of  her  dower,  unless 
she  claimed  within  five  years  from  her  husband's  death. 
2623. 

Sg^!°*  -^  stranger,  who  had  distinct .  rights  accruing  at  dif- 

ferent times,  was  allowed  five  yeai's  after  the  accruing 
of  each  title  (a).     2624. 

Period  3.  By  the  terms  or  effect  of  the  third  saving,  strangers 

under  the  •'  ^  o'  ^ 

ki"f*vSi?Sf  ^^^  ^^^  *  present  right  of  entry  or  action  at  the  time 
SSSS"  of  the  last  proclamation,  but  were  then  under  coverture 
^*^  under  age,  in  prison,  out  of  the  realm,  or  not  of  whole 
mind,  and  strangers  to  whom  a  present  right  of  entry  or 
action  accrued  after  the  levying  of  the  fine,  from  any 
cause  or  matter  prior  to  the  fine,  and  who  were  then 
under  any  of  the  above-mentioned  disabilities,  and  those 

(a)  As  to  the8e  paragraphs  rclat-       I*re8.  Shep.  T.  20,  22,  23,  30,  32,  33 
iiig  to  the  second  saving,  see  5  Cru.       34  ;  1  Prest.  Conv.  238,  240. 
Dig.  tit.  35,  c.  11,  §  7—16, 18—31 ; 
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claimiiig  under  them,  were  allowed  five  years  from  the  ^i, "|*^"' 
removal  of  such  disabilities.  If  they  died  under  dis- 
ability  those  claiming  under  them  were  allowed  five 
years  from  their  death,  or,  in  case  the  latter  were  them- 
selves under  disability  or  disabilities,  five  years  from  the 
removal  of  such  disability  or  disabilities.  But  when  once 
the  five  years  allowed  for  avoiding  a  fine  began  to  run, 
the  time  continued  to  run  against  the  person  having  the 
right,  and  his  heirs  general,  or  heirs  of  the  body,  or 
personal  representatives,  according  to  the  nature  of  the 
estate,  notwithstanding  any  subsequent  disability,  whether 
voluntary  or  not.  So  that  if  a  person  who  had  a  present 
light  of  entry  or  action  in  respect  of  an  estate  of  freehold 
was  under  no  disability  at  the  time  of  the  last  proclama- 
tion, or  if  a  person  to  whom  a  right  first  accrued  after 
the  fine  in  respect  of  an  estate  of  freehold  was  under  no 
disability  at  the  time  when  his  right  so  accrued,  the 
claim  must  have  been  made  by  him  or  his  heir  within 
five  years  from  that  time,  even  though  he  died  or  fell 
under  disability  before  the  expiration  of  that  period,  or 
although  his  heir  was  under  age,  or  under  any  other 
disability,  at  the  time  of  his  (the  ancestor's)  decease  (a). 
2626. 

XII.  A  Discontinuance,  without  a  Bar  in  case  of 

Non-claim, 

If  a  tenant  in  tail  in  possession  (though  subiect  to  a  piue  witii- 
term)  levied  a  fine  of  corporeal  hereditaments  without  mationB  by 

-^  t  a  tenant  in 

proclamations,   as   an   original   assurance,   or  as  part,  of  taii.m  pae- 
an original  assurance, — as,  where  he  levied  a  fine  in  the 
first   instance,   or   conveyed  by  lease  and  release,  and 
then  levied  a  fine  in  pursuance  of  a  covenant  contained 
in  the  release^ — in  such  case  the  fine  operated  as  a  dis- 

(fl)  See  5  Cru.  Dig.  tit.  35,  c.  11,       30,  31  ;  1  Prest.  Conv.  241,  242 
§  3S— 67 ;  Pres.  Shep.  T.  20, 22, 23, 
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^- 'PJJ^'  continuance,  which,  as  it  existed  in  more  modem  times, 

(yH.  i^  a,  im 

^^^^     may  be  defined  to  be,  a  devestment  of  an  estate  tail  in 
^umS!°    things  lying  in  livery,  and  of  the  estates  in  remainder 
or  reversion,  and  a  turning  of  them  into  mere  righte  of 
action  by  a  feoffinent,  fine,  or  recovery,  of  a  tenant  in 
tail  in  possession.    But.   even  an  ordinary  conveyance, 
if  accompanied  with  warranty,  of  a  tenant  in  tail  in  pos- 
session, operated  as  a  discontinuance  so  far  as  regarded 
the  issue  in  tail,  though  not  as  regarded  the  estates  in 
remainder  or  reversion  (a).     2626. 
Fines  with.       jf  the  issuc  in   tail,  as  we  have  already  observed, 
SKtaSe^  levied  a  fine,  without  proclamations,  in  his  ancestor's 
^^'  lifetime,  the  fine  so  far  operated  by  estoppel  as  against 

him,  and  those  claiming  through  him  as  heirs  in  tail,  as 
that,  by  force  of  the  stat.  27  Edw.  1,  c.  1,  De  finibus 
levatis,  it  prevented  them  from  averring  quod  partes 
finis  nihil  habuerunt ;  and,  as  soon  as  the  issue  in  tail 
succeeded  to  the  entail,  the  estate  which  then  existed 
fed  the  estoppel.  And  the  fine  having  created  an  estate 
in  this  way,  by  its  operating  first  as  an  estoppel  in  the 
ancestor's  lifetime,  and  afterwards  as  a  conveyance  after 
his  decease,  if  the  fine  was  levied  with  warranty,  it  had, 
by  reason  of  the  warranty  which  was  annexed  to  the 
estate  so  created,  the  effect  of  a  discontinuance^  so  far  as 
the  issue  in  tail  were  concerned,  so  that  in  such  case 
their  right  of  entry  was  taken  away  (6).  2627. 
iiia«tntion  In  iUustration  of  what  is  meant  by  the  above  ex- 
ing  of  an  prcssiou,  "  au  Original  assurance,"  it  may  be  observed, 
aasuranoe.     that,  if  lands  Were  given  to  A.  and  the  heirs  male  of  his 

(fl)  See  5  Cru.  Dig.  tit.  35,  c.  8,  213,  299  ;  Burt.  Comp.  §  698  ;  Lord 

§  21,  and  c.  12,  §  16, 17, 20—24;  Ck).  LyndhnrgVa    remarks  in    Doc  d. 

Litt.  325  a,  n.  (1);  326  b,  n.  (1)  ;  Thomas    v.  Jom»,   1    Tyrw.   606; 

827  a,  n.  (2)  I. ;  330  a,  n.  (1)  ;  332  Doe  d.  Cooper  v.  Finch,  4  B.  &  Ad. 

a,  n.  (1);  333  a,  n.  (1)  ;  335   a  ;  283. 

372  b,  n.  (1)  ;  Litt.  ss.  698,  601,  (i)  Doe  d.  TJumas  v.  Jt^wjt,  1 

637  ;  Co.  Litt.  339  a  ;  Pres.  Shep.  Tyrw.  506. 
T.  3,  35  ;  1  Prest  Conv.  203—206, 
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body,  the  remainder  to  B.  and  the  heirs  male  of  his  body,  ^^'g^g^' 
the  remainder  to  the  right  heirs  of  A.,  and  A.  bargained      '  *  '  ' 
and  sold  the  land  by  deed  indented  and  inrolled  to  J.  S. 
and  his  heirs,  and  afterwards  levied  a  fine  of  it  sur  cog- 
nizance de  droit  come  ceo,  etc.,  as  a  distinct  assurance, 
to  him  and  his  heirs,  by  this  the  remainder  to  B.  was 
not  discontinued,  but  the  estate  of  the  bargainee  lasted 
so  long  as  there  was  issue  inheritable  under  the  entail, 
and  then  determined  without  entry.      But  if  the  fine 
had  been  before  the  bargain  and  sale,  or  as  part  of  that 
assurance,  it  would  have  been  a  discontinuance  of  the 
remainder,  and  a  bar  to  the  remainderman  in  case  he 
failed  to  claim  within  five  years  after  the   remainder 
came  in  possession  (a).     2628. 
The  effect  of  a  discontinuance  was,  that  the  estates  so  codm- 

quenoesof 

discontinued  were  subjected  to  the  Statute  of  Limita- » di«»n- 
tions,  21  Jac.  1,  c.  16,  whereby  a  formedon  (an  action 
abolished  by  the  sUt.  3  &  4  Will.  4,  c.  27,  s.  36)  must 
have  been  brought  within  twenty  years  after  the  right 
of  action  accrued,  unless  the  party  laboured  under  any 
of  the  disabilities  there  specified  (b).  But  the  fine  in 
such  case  was  no  bar  in  the  event  of  non-claim,  under  the 
stat.  4  Hen.  7,  c.  24,  because  it  was  not  proclaimed.   2629. 

Another  consequence  of  a  discontinuance  was,  that, 
as  the  estates  of  the  persons  in  remainder  and  reversion 
were  converted  into  mere  rights  of  action,  their  interest 
could  not  be  granted  over  or  devised  (c).     2630. 

To  the  operation  of  a  fine  as  a  discontinuance,  an  Exception 

in  the  oaae 

exception  occurred  where  the  remainder  or  reversion  was  of  aro- 

''  mainder  or 

in  the  Crown.     By  the  common  law,  such  a  remainder  JJ^*^^ 
or  reversion  could  never  be  devested ;  and  the  stat.  34 
&  35  Hen.  8,  c.  20,  prohibited  a  tenant  in  tail,  by  the 

(a)  Pres.  Shep.  T.  27;  gee  also  Id.  (f)  See  1  Preet.  Conv.  206;  2  Cru. 

29,  33,  36 ;  1  Pieet.  Conv.  206.  Dig.  tit.  13,  c.  1,  §  16  ;  6  Cru.  Dig. 

(d)  5  Cru.  Dig.  tit.  36,  c.  8,  §  21;  tit.  38,  c.  3,  §  30. 
Pres.  Shep.  T.  32,  n.  (39). 
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^hTJ'2''  S^^^  ^^  *^®  Crown,  as  a  reward  for  services,  from  barring 
even  his  own  issue  (a).     2631. 

XIII.  A  J)isc(mtinuan€e,  and  a  Bar  in  case  of 

Non-'Claim, 

Fine  with         If  proclamations  were  made,  and  the  remainder  or 

proclama-  ' 

tionsbya     rcvcrsion  was  not  in  the  Crown,  the  fine  so  levied  by 

tonant  in  '  "^ 

mimi!'^^  a  tenant  in  tail  in  possession  as  an  original  assurance, 
or  as  part  of  an  original  assurance,  was  an  immediate 
bar  to  the  entail,  and  both  a  discontinuance,  and  a  bar 
in  case  of  non-claim,  as  against  aU  strangers,  with  the 
exceptions  noticed  infra,  XIY.  (6).     2682. 

Fine  by  a         And  the  samc  was  the  case  if  a  tenant  in  tail  made  a 

tenant  in 

tau  after      leasc  for  life,  and  then  levied  a  fine   with   proclama- 

creating  a  *- 

§^™JJjjj  tions  (c);  because  there  was  no  just  reason  why  he 
^*'*"*^**°"  should  lose  his  power  over  the  estates  in  remainder 
and  reversion  merely  because  he  had  created  a  derivative 
estate  for  life  out  of  his  estate  tail:  for  although,  as 
regards  such  derivative  estate,  he  had  only  a  reversion, 
yet  the  relation  of  his  estate  tail  to  the  estates  expectant 
on  it  remained  the  same  as  at  first.  As  regarded  the 
estates  limited  by  the  instrument  under  which  he 
claimed,  he  was  still  seised  of  the  prior  estate ;  and 
that  being  an  estate  tail,  he  not  only  originally  possessed, 
but  also  continued  to  retain,  the  power  of  discontinuing 
the  estates  in  remainder  and  reversion,  so  as  to  subject 
them  to  the  bar  in  case  of  non-claim.     2638. 

XIV.  A  Bar  in  case  of  Non-clainij  without  a  Devestment 

or  Discordinvjanjce. 

d^nu^^  In  each  of  the  cases  above  noticed,  in  which  the  cognizor 
was  so  situated  that  the  fine  was  both  a  devestment  or 

(tf)  5  Cm.  Dig.  tit.  35,  c.  9,  §  (J)  See  4  Cm.  Dig.  «t.  .S5,  c.  8, 

55,  c.  13,  §  27  ;  and  tit  36,  c.  10,  §  21,  and  c.  9 ;  Pres.  Shep.  T.  3 ;  Doe 

%  41,  42;  Co.  Litt.  335  a;  372  b,  d,  fi^O^^-ri  v.jBo«,  7  Mee8.&W.102. 

n.  (3) ;  Burt.  Comp.  §  707.  (c)  Salriny.  Clerk,  Cro.  Car.  166. 


on, 
remainder, 
or  reversion. 
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discontinuance  and  a  bar  in  case  of  non-claim,  it  might  ^ch'"*J'^' 
operate  in  the  latter  way  only,  that  is,  as  a  bar  in  case  of 
non-claim,  in  regard  to  estates  which  had  been  previously 
converted  into  rights  of  entry  or  action.     2634. 

So,  a  fine  by  a  person  seised  in  fee  simple  in  possession,  Fine  by  a 
whether  by   right  or  by  wrong,  barred  the  rights  or^^^^^^ 
interests  of  strangers  in  case  of  non-claim,  though,  from  5J;^2S 
the  nature  of  the  case,  there  could  be  no  actual  estate 
in  the  land  for  the  fine  to  devest  or  discontinue.     And 
it  is  conceived  that  a  fine  by  a  person  seised  in  fee 
simple  in  remainder  or  reversion  had  the  same  efiect  of 
barring  the  rights  or  interests  of  strangers  who  had  no 
actual  estate  in  the  lands  (a),  though,  of  course,  it  did 
not  affect  a  preceding  estate  of  freehold  (b) ;  because  that 
would  have  been  obviously  a  mere  injustice  for  which 
there  could  be  no  pretext  whatever :  and,  the  estate  of 
the  cognizor  being  a  fee  simple,  of  course  there  could 
be  no  remainder  or  reversion  to  discontinue  or  devest. 
2686. 

And  where  a  fine  sur  cosiiizance  de  droit  come  ceo,  Fine  by  a 

°  ,  '  remainder- 

etc.,  was  used  for  the  conveyance  of  a  remainder  for^/^j"'*" 
life  or  in  tail,  expectant  upon  a  particular  estate  of 
freehold,  it  would  seem  that  it  might  operate  as  a 
bar  in  case  of  non-claim,  in  regard  to  persons  who  had 
a  mere  right,  when  it  would  not  discontinue,  devest,  or 
bar  those  who  had  actual  estates  in  the  lands.  It  is 
certain  that,  if  a  fine  of  this  kind  was  levied  by  a  tenant 
for  life  or  in  tail  in  remainder,  even  though  the  tenant 
for  life  in  possession  joined  in  the  fine,  it  would  not 
disturb  the  preceding  freehold,  or  the  ulterior  estate, 
if  any,  in  remainder  or  reversion,  but  had  the  same 
effect  in  that  respect  as  a  fine  of  the  second  or  third 
kind,  which  would  only  operate  as  a  grant  of  the 
conusor's    estate,    without    invading    or    affecting    the 

(fl)  See  1  Prest.  Conv.  258,  269.  (J)  Burt.  Comp.  §  76,  98. 


wtatM. 
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^^^^2'*  J* J^' estate  of  any  other  person  (a).  And  where  a  tenant 
y,^^  ^  in  tail,  after  having  assigned  dower,  levied  a  fine,  it 
^SS^t^  did  not  affect  the  estate  limited  in  remainder  after 
Z!!S^  his  estate  tail  as  to  the  part  assigned  as  dower ;  because, 
as  to  that  part,  the  tenant  in  tail  had  no  immediate 
Fine  by  a  ostato  of  freehold  (b).  Yet  we  have  seen  that  a  fine 
life  in         by   one   who   was  only  a  tenant   for  life,  if  he   was 

poMonrion. 

in  possession,  would  devest  the  estates  expectant  on 
R«Munof  his  freehold.  The  reason  of  the  difference  would  seem 
enMin^e   to  be  this :  the  tenant  for  life  in  possession  frequently 

effect  of  his  ,  .  ~i  j 

fine  and       appears,  prim&  facie,  to  be  the  owner  of  the  inheritance, 
''*°»»ind««'-   and  he  mi£rht  sometimes   be   mistaken   for  the  owner 

maninre-  ^ 

5SltiiSwId  thereof  by  a  purchaser  in  very  early  times,  when  land 
SSriS  was  often  transferred  by  livery  of  seisin  without  deed  ; 
and  therefore  the  law,  which  always  discouraged  laches, 
would  not  suffer  the  possession  under  the  fine  to  be 
disturbed,  unless  the  party  entitled  to  the  remainder 
or  reversion  entered  within  a  limited  time.  But  a 
remainderman  is  not  the  ostensible  owner  of  the  pro- 
perty, and  therefore  there  is  not  the  same  reason  why 
his  fine  should  have  been  allowed  to  devest  any  ulterior 
estate ;  on  the  contrary,  it  would  have  been  an  encour- 
agement to  frttud  to  have  permitted  the  fine,  in  such 
a  case,  to  affect  the  estates  of  other  persons.  Now, 
as  the  preceding  and  the  ulterior  estates  could  not  be 
devested  by  the  fine  of  an  intervening  remainderman, 
so  neither  could  they  be  barred  by  non-claim  on  his 
fine;  for  non-claim  on  a  fine  would  not  bar  any  estate 
or  interest  which  was  not  devested  out  of  the  owner, 
or  in  a  state  of  adverse  claim;  because,  if  the  estate 
was  not  devested  or  in  a  state  of  adverse  claim,  there 
could  be  no  necessity  or  reason  for  a  claim  (c) ;   and 

(a)  Pres.  Shep.  T.  27,  29;  1  Prest  §  63. 
Conv.  226  ;  Burt.  Comp.  §  76,  98  ;  (c)  5  Cru.  Dig.  c.  13;  Pres.  Shep 

BreedorC*  Oeute;  1  Rep.  76.  T.  23;  Co.  Litt.  332  b,  11.  (1). 

(ft)  See  5  Cru.  Dig.  tit.  35,  c.  14. 
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therefore,  when  the  Statute  of  Non-daim  (4  HeiL  7,  c.  24)  oi"!'8^'2?' 
enacts  that  strangers  shall  be  barred,  unless  they  "  take  coj^mc- 
their  actions  and  entry"  within   the  time  prescribed,  suVof /* 
it   pre-supposes  that    the  interests    of   such    strangers 
shall  have  been  converted  into,  or  were  in  their  nature 
mere  rights;   and   consequently  it  does  not  bar  those 
whose  estates  were  not    devested;   and    hence  a  fine 
by  a  remainderman  would  not  bar  any  ulterior  vested 
remainder  or  reversion.      But    it   would  seem  that  a 
tine    by    the    owner    of    any    subsequent    interest    of 
freehold  would  bar  a  right  of  entry  or  action,  in  case 
of  non-claim,   by  force   of  the    express  words  of  the 
statute,   though    it  would    not    bar  a  preceding  or  a 
subsequent  estate  (a).    2636. 

There  were  several  cases  in  which  non-claim  on  a  fine,  J^^h*<S3y 
although  duly  proclaimed,  was  no  bar :    2637.  w^^^^^' 

A  fine  was  absolutely  void,  as  far  as  strangers  were  io^?tho 
concerned,  if  none  of  the  parties,  at  the  time  of  levying  SJ'w*'^ 
the  fine,  had  an  estate  of  freehold.  But,  if  either  the 
cognizor  or  the  cognizee  had  a  freehold  estate,  the  fine 
was  not  void,  even  as  to  strangers  (6) ;  for  the  words  of 
the  statute  are,  "  saving  to  every  person  or  persons  not 
party  nor  privy  to  the  said  fine,  their  exception  to  avoid 
the  same  fine,  by  that, — that  those  who  were  parties  to 
the  fine,  nor  any  of  them,  nor  no  person  or  persons  to 
their  use,  nor  to  the  use  of  any  of  them,  had  nothing  in 
the  lands  and  tenements  comprised  in  the  said  fine  at 
the  time  of  the  said  fine  levied  "  (c),  <  ( 

The  author  of   "The  Touchstone"  and  Mr.  Preston  whether  a 

fine  by  or  to 

have  laid  it  down,  that  a  fine  by  or  to  a  remainderman  *  I?'^^®'^" 

'  ,/  man  or 

or  reversioner  cannot  be  avoided  by  the  plea  quod  partes  JSSdTS''^ 
finis  nihil  habuerunt  (d).     And  this  opinion,  which  was  th^^pieaof 

(a)  See    1    Prest.    Conv.    259,  (t?)  5  Cru.  Dig.  tit.  35,  c.  6,  §  21 ; 

3jX).  Burt.  Comp.  §  95. 

(/y)  Burt.  Comp.  §  96,    101;  1  (<f)  Pres.Shep.  T.  13,29;  1  Prest. 

Prest.  Con?.  223, 258.  Conv.  258. 

VOL.  IL  Y 
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llnis  nihil 
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A  freehold 
by  wrong 
was  suflB- 
cient. 


What  will 
ive  a  seiain 
•3'  wrong. 


t 


also  the  opinion  of  Mr.  Burton  (d),  clearly  seems  to  be  in 
accordance  with  the  words  of  the  statute  above  quoted, 
and  to  be  the  correct  view.  Mr.  Cruise,  however,  states 
that  this  opinion  is  erroneous,  and  then  proceeds  to  give 
some  cases  by  which,  as  he  supposed,  the  contrary 
doctrine  was  established  (6).  But,  to  the  writer  of  these 
pages  these  cases  appear  only  to  show  what  we  have 
already  seen  to  be  the  case,  namely,  that  a  fine  by  a 
remainderman  or  reversioner  would  not  affect  the  owner 
of  the  preceding  freehold  or  the  ulterior  remainderman 
or  reversioner,  though,  as  to  other  strangers,  it  would 
operate  as  a  bar  in  case  of  non-claim.  And  it  would 
have  this  effect  as  well  in  favour  of  the  preceding 
freeholder  and  the  ulterior  remainderman  or  rever- 
sioner, as  of  the  cognizor,  because  it  is  a  general  rule, 
that  all  acts  by  the  owner  of  a  particular  estate  and 
the  owner  of  a  remainder  or  reversion  enure  to  the 
benefit  of  each  other,  if  made  on  the  foundation  of 
their  common  seisin  or  privity,  and  not  adversely  (c). 
2639. 

A  fine  was  valid  as  to  strangers  as  well  as  parties  and 
privies,  even  though  the  estate  of  freehold  in  the  cognizor 
or  cognizee  was  only  an  estate  by  wrong,  whether  gained 
by  a  feoffment  or  otherwise  (d).  So  that  a  fine,  with 
proclamations,  by  a  disseisor,  barred  an  ejectment,  unless 
there  was  an  actual  entry  within  five  years  from  the 
levying  the  fine  (e).     2640. 

With  regara  to  what  is  sufficient  to  give  a  seisin  by 
wrong,  Lord  Hardwicke  considered  that  the  same  acts 
that  are  sufficient  to  gain  a  seisin,  when  done  by  a  person 
who  has  right,  are  not  sufficient  in  the  case  of  a  wrong- 
er) Burt.  Comp.  §  96.  (rf)  1  Prest.  Oonv.  224,  225,  258, 
lb)  6  Cnu  Dig.  tit.  36,  c.  14,  262,  301 ;  Davies  v.  Lowndes,  in 
§  61—63.                                                error,  6  Man.  &  Gr.  521. 

(c)  Pres.  Shep.  T.  29 ;  1  Preet.  (p)  Doe  d.  Afidergon  And  W\fe 

C»)nv.  258,  259.  v.  Thomas,  1  C.  4c  P.  91. 
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doer,  but  he  ought  to  have  a  continuance  of  possession  ci,"|J?/' 
without  interruption,  to  gain  a  seisin  (a).     And  if  one  of  ^"J^^^ 
two  persons  who  claim  an  estate  as  heir  to  another  levies  "^^^  * 
a  tine  before  receipt  of  any  rent,  and  afterwards  obtains  heir?  *' ' 
a  verdict,  and  rent  is  paid  to  him  for  a  period  antecedent 
to  the  fine,  but  the  other  party  subsequently  succeeds 
in  establishing  his  claim,  the  reception  of  a  i*ent  by  the 
former  will  not  be  taken  to  be  evidence  of  a  seisin  by 
relation  :  for  fictions  and  relations  in  law  are  only  good  to 
support  right,  and  consequently  the  fine  will  not  operate 
as  a  bar  to  the  ejectment  of  the  other  party  (b).     And 
where  a  younger  son,  who  managed  his  father's  property,  ^,™5i^Jjce 
continued  in  possession  for  several  yeai-s  after  his  father's  2iJ"ri5ISJa 
decease,  claiming  as  heir  to  his  father,  on  the  ground  ^^^Ju. 
of  the  illegitimacy  of  an  elder  son,  and  levied  a  fine, 
such   fine   would  not  operate ;   because,  by  the    mere 
wrongful  continuance  of  an  originally  rightful  permis- 
sive possession,  no  freehold  is  acquired,  even  by  wrong ; 
such  a  continuance  of  the  possession  not  amounting  to  a 
disseisin,  abatement,  or  intrusion  (c).     But,  ordinarily,  if  Entry  by 
the  heir  entered,  notwithstanding  a  devise  in  favour  of  *^^^*®®- 
another  person,  and  levied  a  fine,  it  barred  the  devisee 
after  five  years'  non-claim  (d).    And  if  a  person  entered  ^^^^  * 
under  a  void  devise,  he  thereby  acquired  a  freehold  by  deviS  *  ^*" 
abatement;  so  that  if  he  levied  a  fine,  it  was  a  bar  in 
case  of  non-claim  (e).    2641. 

2.  Where  the  possession  of  the  cognizor  was  the  pos-  2.  where  tiie 

*  01  oogiiiror'ii 

session  of  a  third  person,  such  person  was  not  barred  pJ^JJ^^^" 
by  the  fine  and  non-claim ;  because  it  was  necessary  that  J^Ja^"  °' 
the  party   levying  the  fine  should   have  a  possession  ^™^"* 

(a)  Ta/tiuend  y.  Ash,  8  Atk.  336,  (4)  5  Cru.  Dig.  tit.  35,  c  5,  §  28; 

quoted  5  Cru.  Dig.  c.  5,  §  34.  Co.  Litt  240  b,  n.  (2)  ;  1  Prest. 

(ft)  Doe  d.  Led g  bird  v.  LaLOSOU,  Con  v.  224 ;  Doe  d.   Cadicalader  v. 

S  B.  ^  C.  606.  Price,  16  Alees.  ic  W.  603. 

(e)  Doe  d.  DacU  v.  ifem,  12  (^)  6  Cru.  Dig.  tit.  35,  c.5,  §  27; 

Price  766.  1  P^e^t.  Con  v.  224. 

y2 
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oi">!r2?*  adverse  to  that  of  the  person  to  be  barred,  for  otherwise 
"  there  would  be  no  occasion  for  a  claim  (a).     2642. 

Thus,  in  case  of  non-<3laim,  a  fine  was  a  bar  to  a  term 
of  years  in  those  cases  only  where  the  possession  of  the 
cognizor  was  not  the  possession  of  the  termor.  And 
hence,  where  a  purchaser  at  the  time  of  his  contract 
was  not  aware  of  a  term,  and  its  existence  would  have 
endangered  or  affected  his  title,  a  fine  levied  with  five 
years'  non-claim  would  have  operated  as  a  bar  to  the 
trustee  of  the  term  (6).  But  an  attendant  term  is  not 
barred  by  a  fine  levied  by  the  owner  of  the  fee,  if  it  was 
not  his  intention  that  the  term  should  be  barred  (c). 
2643. 

So,  where  a  lessor  continued  in  possession,  and  levied 
a  fine,  it  was  no  bar  to  his  lessee ;  because  a  lessor  is 
considei'ed  as  tenant  at  will  to  his  lessee  {d),    2644. 

And  so,  if  one  of  two  joint  tenants  in  fee  levied  a  fine 
of  the  whole,  this  did  not  amount  to  an  ouster  of  his 
companion;  but  it  was  a  severance  of  the  jointure, 
though  they  continued  to  be  in  of  the  old  use  (e). 
2646. 

3.  No  estate  or  interest  was  barred  by  fine  and  non- 
devertment  claim  which  was  not  devested  and  turned  to  a  riffht  of 

or  state  of  o 

entry  or  action,  or  in  a  state  of  adverse  claim  (/).  2646. 
And  hence  non-claim  on  a  fine  would  not  bar  a  term 
to  commence  at  a  future  time,  or  a  condition  subsequent, 
before  it  was  broken ;  for  while  it  conferred  no  right  of 
immediate  entry  there  was  no  ground  for  a  claim.  But, 
as  soon  as  it  conferred  a  right  of  immediate  entry,  non- 
claim  by  the  person  interested  in  the  term,  or  by  the 


Joint 
teuiuicy. 


3.  Where 
there  was  no 


advexBe 
claim. 


(a)  5  Cru.  Dig.  tit.  36,  c  13,  §  12. 
But  Hce  c.  11,  §  33--36,  and  c.  13, 

§11. 

(6)  3  Sugd.  V.  &  P.  2,  pi.  2 ;  5 
Cru.  Dijj.  tit.  35.  r.  10,  §  41,  42. 

(fi)  3  «ugii.  V.  Ac  P.  ay,  pi.  IC  ; 


5  Cm.  Dig.  tit.  35,  c.  10,  §  41,  42. 

(rf)  5  Cru.  Dig.  tit  35,  c  10, 
§44. 

ie)  5  Cru.  Dig.  tit  35,  c.  5,  §  18, 
and  c.  13,  §  13. 

(/)  See  1  Prest  Coiiv.  223,  227. 
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person  who  was  to  take  advantage  of  the  breach  of  the  ^,^^"J*2^' 
condition,  began  to  be  a  bar  to  him,  though  the  fine  were 
levied  before  the  right  of  immediate  possession  existed. 
The  same  is  the  case  with  an  authority  to  executors  to 
seU  (a).     2647. 

4.  A  fine  and  non-claim  were  no  bar  to  the  Crown :  *.  in  the 

case  of  the 

for  nullum  tempus  occurrit  regi  (fc).     2648.  ^'^^'"• 

5.  Ecclesiastical  corporations,  as  such,  whether  affcre-  ^-  in  the 

^  '  '  ^=*'=*  case  of  an 

£^te,  or  sole,  could  not  be  barred  by  non-claim  on  a  fine  eccieBimiti- 

o         »  »  J  cal  corpora- 

within  the  period  specified  in  the  Statute  of  Non-claim.  **°"- 
But  a  sole  ecclesiastical  corporation,  as  a  bishop,  parson, 
or  vicar,  might  be  personally  barred  if  he  failed  to  claim 
within  five  years  after  his  title  accrued  ;  and  each  of  his 
successors  might  be  personally  barred  in  a  similar  event ; 
and  each  successive  head  of  a  corporation  aggregate 
might  be  personally  barred  in  the  same  manner  (c). 
2649. 

6.  If  a  tenant  in  tail  of  an  incorporeal  hereditament,  ^-  ^"J*»® 
whether  in   possession   or  remainder,  levied  a  fine,  it|JJ!J2B2I^^ 
barred  the  entail,  and  changed  the  estate  tail  into  a""®"*^ 
qualified   or  base    fee,    determinable    on  the   death   of 

the  cognizor  and  the  failure  of  issue  inheritable  ac- 
cording to  the  entail,  but  it  had  no  effect  on  the 
ulterior  estates  in  remainder  or  reversion  (d).  And 
an  incorporeal  hereditament  in  a  third  person,  or  a 
right  to  sue  execution  on  a  judgment,  was  not  barred 
by  a  fine  levied  of  the  land  (e) ;  because  it  was  col- 
lateral to  the  seisin  or  ownership  of  the  land,  and 
therefore  not  affected  by  any  transfer  of  the  land. 
2660. 

7.  The  same  was  the  case  with   powers   simply   col-  7.  in  the 

(a)  See  1  Pre«t.  Conv.  231,  232.  Dig.  tit.  36,  c.  13,  §  4. 

(/>)  5   Cru.   Dig.   tit.    35,    c.   9,  (//)  Burt.  Comp.  §  700. 

s.   55,   and  c.   13,   §   2:1    Prest.  (r)  5  Cru.  Dig.  tit.  35.  c.  13,  § 

Conv.  235.  22  ;   Free.   Shep.   T.  23 ;    I    Preflt. 

(<t)    1    Prest.  Conv.  235  ;  5  Cru.  Conv.  231. 
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^-  ^"  J"'  lateral  for  the  same  reason,  and  because  the  donee  of 
such    a   power   could    not    have    made   an    entry    (a). 
2661. 
8  In  the  ^'    '^^®^®  wcrc   othei^s   who,   though   barred  at  law, 

^jl^M  i^ight  be  relieved  in  equity;  as  in  the  case  of  cestuis 
iTXdTn""  que  trust  under  an  express  or  implied  trust,  where 
^"  ^'  the  fine  was  levied  by  a  trustee  to  a  person  who 
had  notice  of  the  express  trust,  or  by  a  devisee  to  a 
person  who  had  notice  of  a  charge  amounting  to  an 
implied  trust,  or  by  a  person  coming  in  by  conveyance 
from  a  trustee,  without  any  valuable  consideration,  or 
with  fraud,  or  notice  of  trust  or  fraud;  and  in  other 
cases  of  fraud  (6)  ;  and  in  cases  where  Courts  of  Equity 
limit  the  operation  of  fines  to  the  purposes  for  which 
they  were  intended,  so  as  to  prevent  them  from  barring 
a  jointure,  or  from  operating  farther  than  was  intended 
by  the  decree  in  pursuance  of  which  they  were  levied, 
or  from  operating  to  other  uses  than  those  intended 
by  marriage  articles  (c).  And  a  Court  of  Equity  will 
not  suffer  an  infant  to  be  barred  by  the  laches  of 
his  trustee  {d)\  nor  an  equity  of  redemption  to  be 
barred  by  a  mortgagee;  nor  a  mortgagee  to  be  barred 
by  a  mortgagor  (e).     2662. 


How  a  fine 
ooiild  be 
avoided  by 
a  penton 
having  a 
riK'it  of 
entry. 


It  may  here  be  observed,  that  a  person  who  had  a 
right  of  entry,  in  order  to  have  avoided  a  fine,  where 
it  was  levied  with  proclamations,  must  not  only  have 
entered  on  the  land,  or,  if  prevented  from  entering, 
have  made  his  claim  as  near  the  land  as  might  be, 
but   must  have   also    brought   an   action   of  ejectment 


(a)  5  Cm.  Dig.  tit.  35,  c.  10,  § 
o9-  62. 

(ft)  See  Story's  Bq.  Plead,  a.  773 
—775  ;  3  Sugd.  V.  &  P.  446 ;  5 
Cru.  Dig.  tit.  35,  c.  10.  §  31—34. 
and  c.  14,  §  71—81,  S6. 


ip)  Story's  Eq.  Plead,  a.  776  ;  5 
Cru.  Dig.  tit.  35,  c.  10,  §  23—25. 
and  c.  14,  §  87,  88. 

(d)  5  Cru.  Dig.  tit.  35,  c.  14, 
§83. 

if)  Id.  §  85;  1  Prcst.  Con  v.  233. 
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within  one  year  afterwards,  and  prosecuted  the  same  (a).  ^;J^'^;z* 
2663.  '  '  '  ' 

The  entry  of  the  particular  tenant  restored  the  estates  Effect  of  an 

,  ■1        entry  by  a 

in  remainder  or  reversion,  as   well   as   the   particular  particular 

*■  tenant, 

estate   (6).     And  so  the  entry  of  a  copyholder  restored  ^p^^^***"' 
the  estate  of  the  lord  (c).     And  the  entry  of  one  joint  ®^*' 
tenant,   coparcener,  or  tenant  in  common,  avoided  the 
fme  as  to  the  others  (d).     2664. 

In  order  to  have  avoided  a  fine,  a  person  who  had  ^^^\J°® 
a  right  of  action  only  must  have  brought  a  real  action  :  ^^^  ^^  ^ 
an  action  of  ejectment  was  not  sufficient  (e).     The  filing  ngh^Sf* 
of  a  bill  in   Chancery  would  not  have  prevented  the  * 
bar  by  non-claim,  except  in  the  case  of  a  cestui  que 
trust  (/).     2666. 


A  fine  sur  done,  grant,  et  render,  being  a'  double  fine,  j^^JJJS" 
gave  a  new  estate  to  the   cognizor,  so   that,  if  before  SoneTwunt 
the  fine  he  was  seised  in   fee   ex   parte   matem^,  and  ^"othw 
he   took    back    an    estate    in   fee   simple,   the   descent  r^rS^ 
was   thereby   altered   to   a   descent   ex    parte    paternsL,  new  estate?, 
although  the  seisin  of  the   cognizee,   from  whom  such 
new   estate   proceeded,  being  but   for  an   instant,   did 
not  entitle  his  widow  to  dower.     The  other  fines  being 
single  fines,  when   levied   by   a  tenant   in  fee  simple, 
did  not  give  a  new  estate:  so  that,  if  a  person  seised 
in  fee  ex  parte  maternal  levied  a  fine  sur  cognizance 
de  droit  come  ceo,  etc.,  and  either  made  no  declaration 
of  the   uses  of  it,  or   declared  it  to   be  to  the  use  of 
himself  and   his   heirs,   the  lands   descended   ex   parte 

(a)  5  Cru.  Dig.  tit.  35,  c.  14,  §  43,  §  52;  Pres.  Shep.  T.  35. 

45—49,  55  ;  Co.  Litt.  252,  n.  (1)  ;  (<0    5  Cru.   Dig.  tit.  35,  c.  14, 

1  Prest.  Conv.  247.  §  53. 

'   (ft)  5  Cru.  Dig.  tit.  35,  c.  14,  §52;  (e)  6   Cru.   Dig.   tit.  35,  c.  14. 

Pres.  Shep.  T.  35  ;  1  Prest.  Conv.  §  41,  43. 

227,  247.  (/)  Id.  §  42. 

(O  5  Cru.   Dig.  tit.   35,  c.   14, 
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c^H.^JI'sf'  niatemS.,  because  the  old  use  resulted  to  him  (a).  Such 
a  fine,  however,  by  the  owner  of  a  particular  estate  in 
possession,  unless  restricted  in  its  operation  to  such  an 
estate  as  he  might  lawfully  pass,  created  a  new  and 
tortious  estate  in  fee.    2666. 

PineB  levied      Various  statutcs,  the  latest  of  which  was  43  Eliz. 

in  local  ' 

c.  15,  communicated  the  properties  of  a  fine  levied  in 
the  Court  of  Common  Pleas  according  to  the  stat.  4 
Hen.  7,  to  fines  levied  in  the  counties  palatine  of 
Durham,  Lancaster,  and  Chester,  and  in  Wales  and 
the  Isle  of  Ely  (b).    2657. 

(a)  5  Cnu  Dig.  tit.  35,  c.  12,  §       Conv.  211. 
87,  40  ;  Prea  Shep.  T.  4  ;  1  Prest.  (A)  Burt.  Comp.  §  78. 


Courts. 
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CHAPTER  III. 

OP  COMMON   RECOVERIES. 


Section  I. 

Of  Common  Recoveries  generally. 
A  COMMON  RECOVERY  is  an  action,  either    actual    or  pt-  iilt.is 

.  .  .  Ch.  3, 8.  1. 

fictitious,  not    compromised,   but    carried    on    throu&rh 

'^  ®      Definition  of 

every  regular  stage  of  proceeding,  by  means  of  which  » '«»very. 
lands  which  were  the  subject  of  the  action  were 
recovered  against  the  tenant  of  the  freehold,  and  all 
persons  were  bound,  as  by  an  actual  adjudication  of 
the  right,  and  an  absolute  fee  simple  was  thereby 
vested  in  the  recoveror  (a).     2668. 

The  mode  of  su£fering  a  recovery  with  single  voucher  ^^}^ «'  «»'• 
was  this :  the  person  to  whom  the  land  was  intended  '^^°^>' 
to  be  conveyed,  the  demandant  or  recoveror,  brought 
an  action  against  the  person  who  was  to  suffer  the 
recovery  (the  tenant  or  recoveree),  by  suing  out  a 
writ,  called  a  praecipe  quod  reddat,  against  him.  The 
latter  then  vouched  or  called  another  person  to  defend 
the  title,  upon  the  alleged  ground  of  such  other 
person's  having  conveyed  the  land  to  him  with  a 
warranty.  The  person  so  vouched,  who  was  generally 
the  crier  of  the  Court,  and  was  called  the  common 
vouchee,  made  default,  and  thereupon  judgment  was 
given  for  the  defendant  to  recover  the  lands  against 
the  tenant,  and  the  tenant  had  judgment  to  recover 
of  the  vouchee  lands  of   equal  value    in    recompense 

(a)  2  Bl.  Com.  357. 
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^h"h'*J\^'  ^^^  ^^®  lands  so  warranted  by  him;  but  he  recovered 

nothing,  as  the  common  vouchee  usually  had  no  lands 

of  his  own.  It  was  more  usual,  however,  to  have  a 
recovery  with  double  voucher  at  the  least  And,  in 
the  case  of  a  double  voucher,  an  estate  of  freehold  was 
first  conveyed  to  some  other  person  against  whom  the 
prsecipe  was  brought,  and  then  he  vouched  the  tenant 
in  tail,  who  vouched  over  the  common  vouchee  (a). 
2669. 
Abolition  of      By  the  stat.  3  &  4  Will.  4,  c.  74,  s.  2,  no  recovery  was 

reooTerieR. 

to  be  suffered  after  the  Slst  of  December,  1833,  unless 
upon  a  writ  sued  out  on  or  before  that  day.     2660. 
milrtikw  ^y  ^'  ^  ^^  ^^^  same  statute,  recoveries  are  not  invalid 

JStSti**^^  in  consequence  of  having  been  suffered  in  unlawftil  or 
unauthorised  Courts.     2661. 

By  ss.  8,  10, 11,  of  the  same  statute,  certain  misnomers, 
misdescriptions,  or  omissions  in  a  recovery,  the  non- 
enrolment  of  the  deed  making  the  tenant  to  the  writ, 
and  the  omission  to  make  the  tenant  to  the  writ,  are 
cured  in  certain  cases.     2662. 

By  s.  3  of  the  stat..  5  Vict.  sess.  2,  c.  32,  certain  re- 
covorieR  in  Wales  and  Cheshire  are  validated.     2663. 


Section  II. 
Of  the  Operation  of  Recoveries. 


pt.  iii.T.i.?,      Recoveries  vary  in  their  efficacy  according  to  the  mode 
^ in  which  they  were  suffered,  and  the  legal  character  of 

Efficacy 

variw'with    the   parties;  and   they  may  operate   in   the   following 


rtanoes.  ^.^yg  ._       2664. 

Modes  of  I.  By  way  of  conclusion  or  estoppel. 

operation.  ^  y  j.  i. 

II.  As  an  ordinary  conveyance. 

III.  As   an   extinguishment  of  a  right    of  entry  or 
action. 

(fl)  2  Bl.  Com.  358—9. 
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IV.  As  an  extinguishment  of  a  power  appendant  or  in  ^H.^M'2!' 
gross. 

V.  As  a  revocation  of  a  devise. 

YI.  As  a  conveyance  of  the  estate  of  a  married  woman 
or  as  an  extinguishment  of  her  dower. 

VII.  As  a  forfeiture. 

VIII.  As  a  discontinuance. 

IX.  As  an  instantaneous  bar  of  contingent  remainders. 

X.  As  an  instantaneous  bar  of  an  estate  tail,  and  of 
the  remainders  and  reversion  expectant  thereon,  etc.,  and 
a  creation  of  a  fee  out  of  the  estate  tail.     2666. 

I.   Conclusion  or  Estoppel, 

A  recovery,  unless  suffered  by  a  femme  covert,  as  such  % 
would  operate  as  an  estoppel  as  against  the  parties  and 
their  heirs  general,  in  the  same  manner  a^  a  fine,  even 
though  suffered  by  a  tenant  in  fee,  or  without  a  voucher, 
or  without  a  proper  tenant  to  the  prsBcipe  (a),  that  is,  a 
person  against  whom  the  writ  of  entry  was  brought,  and 
who,  at  the  time  of  the  writ  being  so  brought  against 
him,  or  before  judgment  given,  had  the  immediate  estate 
of  freehold  either  by  right  or  by  wrong  (6).     2666. 

But  a  recovery  by  a  tenant  in  tail  does  not  operate  by 
estoppel  against  the  issue  in  tail,  or  persons  in  reversion 
or  remainder,  or  other  strangers  (<?).     2667. 

II.  An  ordinary  Conveyance. 
Even  where  a  recovery  is  void  or  voidable,  as  against  Recovery  by 

a  tenant  in 

heirs  in  tail  and  the  remaindermen  and  reversioners,  it  ^*^  without 

'         a  proper 

may  be  good  as  an  ordinary  conveyance,  as  between  the  Jh^i^w 
parties  themselves  and  their  heirs  general,  and  all  others,  a'vonoh°er! 
except  heirs  in  tail,  who  must  make  title  by  the  persons 

(fl)  5  Cru.  Dig.  tit.  36,  c.  2,  §  57  ;  (h)    1    Prest.   Conv.  48  ;    Pres. 

c.  8,  §  2  ;  c.  9,  §  1  ;  Pres.  Shep.  T.  Shep.  T.  42. 

42,  n.  (80),  48,  49  ;  1  Prest.  Conv.  (c)  1  Prest.  Conv.  5. 6,  88, 92,  95, 

4, 120  ;  Burt.  Comp.  §  107.  97,  98,  142. 
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^H??I*2!'  suffering  the  recovery  (a).     This  is  the  case  with  a  re- 
coveiy  suffered  by  a  tenant  in  tail  without  a  proper 
tenant  to  the  praecipe,  or  without  a  voucher.     Such  a 
recovery  was  good  as  a  conveyance  in  fee,  as  between 
the  tenant  in  tail  himself  and  the  other  parties  to  it ;  and 
it  was  only  voidable  by,  and  not  void  as  against,  the 
issue  in  tail,  remaindermen,  and  reversioners,  and  other 
strangers:  it  was  good  against  them  until  avoided  by 
them  (6).    2668. 
i^toSLit       ^  recovery  duly  suffered  by  a  tenant  in  tail,  after  a 
nti^^    mortgage,  charge,  lease,  conveyance  or  settlement  made 
tiSi.™*"     by  him,  would  operate  as  a  confirmation  of  such  convey- 
ance or  settlement,  by  barring  the  estate  tail  and  the 
remainders  and  reversion,  so  as  to  preclude  the  issue  in 
tail  and  those  in  remainder  or  reversion  from  avoiding 
the  conveyance  or  settlement  (c).     2669. 
B«^oT^«j       Recoveries   by    spiritual    persons,    such    as  bishops, 
pcraonB.       deans,  and  parsons,  of  their  ecclesiastical   lands,  were 
good  against  themselves,  but  would  not  bind  their  suc- 
cessors {d).    2670. 
BecoTery  by      A  rccovcry,  evcn  without  a  proper  tenant  to  the  prse- 

a  tenant  in  •^  ■■•       *  * 

orSFflJd  ^^P®'  ^^  without  a  voucher,  might  operate  as  a  convey- 
ance by  any  person  who  had  an  estate  of  inheritance, 
not  being  an  estate  tail  (e),    2671. 

Recovery         A  rccovcry,  which  could  only  operate  by  estoppel  at 

operating  by  ^  •    i       •  •         i  /* 

eBtopiwi  at  first,  might  m  some  cases,  as  m  the  case  of  an  executory 
interest  or  an  expectancy,  at  length  take  effect  as  a  con- 
veyance, in  the  same  manner  as  a  fine  under  similar 
circumstances  (/).     2672. 

III.  An  Extinguishment  of  a  right  of  Entry  or  Action, 
It  would  seem  that  a  recovery  would  operate  as  an 

ia)  See  Pres.  Shep.  T.  48,  49.  (rf)  Pres.  Shep.  T.  44. 

(ft)  1  Prest.  Conv.  86—100, 120.  (<?)  1  Prest.  Conv.  5,  6,  86—100, 

(c)  1   Prest.  Conv.  22;  2  Pres.  120. 

Shep.  T.  287.  (/)  See  Fearne,  366. 
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extinguishment  of  a  right  of  entry  or  action  in  those  ^h^J^J^^' 

cases  in  which  a  line  would  have  that  effect ;  as  in  the 

before-mentioned  case  of  a  disseisee  (a).     2673. 

IV.  Extinyuishment  of  a  Power  Appenclunt  ar  in  gross. 

If  the  operation  of  a  recovery  by  a  donee  of  a  power 
appendant  or  in  gross  was  not  qualified  by  some  other 
instrument  connected  with  it,  and  it  created  an  interest 
totally  inconsistent  with  the  exercise  of  the  power,  it 
extinguished  the  power,  on  the  general  principle  that  a 
person  is  not  permitted  to  defeat  his  own  grant  (b).  So 
that,  if  a  tenant  for  life,  with  a  power  of  appointment 
in  favour  of  his  children,  with  remainder  in  de&ult  of 
appointment  to  his  eldest  son  in  tail,  joined  with  such 
son  in  su£fering  a  recovery,  it  extinguished  the  power  {c), 
2674. 

V.  A  Revocation  of  a  Devise. 
If  a  person  suffered  a  recovery  of  lands  which  he  had 
devised  previously  to  the  recovery,  and  also  previously 
to  any  other  assurance  connected  with  the  recovery  and 
forming  part  of  the  same  transaction,  such  as  a  deed  to 
make  a  tenant  to  the  praecipe,  the  recovery  operated  as 
a  revocation  of  the  devise ;  even  though  he  took  back 
the  same  estate,  as  when  he  was  seised  in  fee,  and  made 
no  declaration  of  the  uses  of  the  recovery  (d).     2676. 

VI.  A  Conveyance  of  a  Married  Woman's  Estate,  or  an 

Extinguishment  of  Dower. 

If  a  married  womau  joined  in  a  recovery,  it  would 
operate  as  a  conveyance  of  her  estate,  or  as  an  extinguish- 

(a)  Supra,  par.  2588.  (c)  SfuWi  v.  Death,  5  Madd.  371. 

(i)  See  Co.  Litt.  342  b,  n.  (1),  (rf)  See  6  Cru.  Dig.  tit.  38,  c.  6, 

IV.— VI.  3  ;  and  Smith  v.  Death,  6  §  72—78  ;  1  Prest.  Conv.  196,  197. 
Madd.  371. 
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^H.\"'I*2i*'  ^^^^  of  her  dower ;  because  a  married  woman  could 
alwajrs  be  bound  by  a  judgment  in  an  adverse  suit,  of 
which  a  recovery  was  an  imitation^  and  because  she  was 
privately  examined  as  to  her  consent  (a).     2676. 

VIL  A  Forfeiture. 
Recovery  By  the  stat.  14  Eliz.  c.  8,  it  is  enacted,  that  a  re- 

ItoSlJI^t^  covery  prosecuted  against  a  tenant  in  tail  after  possibility 
poiamty  of  issue  extinct,  tenant  by  the  curtesy,  or  any  other 
extinct       tenant  for  life,  or  any  other  person  with  voucher  over  of 

teiiAiit  by 

the  curtesy,  such  particular  tenant,  without  the  concurrence  of  the 

or  other  ^ 

teiuintfor  persou  in  remainder,  shall  be  utterly  void  and  of  none 
effect,  as  against  all  persons  in  remainder  or  reversion  (6). 
And  a  recovery  by  a  tenant  for  life,  without  the  con- 
currence of  the  remainderman  or  reversioner,  operated  as 
a  forfeitui*e,  unless  he  himself  had  a  remote  remainder 
in  tail  (c).    2677. 

t^eor  And  in  consequence  of  the  stat.  11  Hen.  7,  c.  20,  a 

i-ooovery  by  -"^ 

amariS^'  fine  or  recovery  levied  or  suffered  by  a  woman,  of  an 
********  estate  in  dower,  or  for  life,  or  in  tail,  which  was  limited 
to  or  for  her,  either  solely,  or  jointly  with  her  husband, 
and  which  moved  from  her  husband  or  his  ancestors,  was 
utterly  void  and  of  no  effect,  if  levied  or  suffered  after 
his  decease,  unless  had  with  the  consent  of  the  heirs 
next  inheritable  to  her,  or  of  the  person  next  in  re- 
mainder (such  consent  appearing  on  record);  or  unless 
the  lands  were  limited  to  the  wife  in  tail  general,  with- 
out any  limitation  in  favour  of  the  husband  or  his  issue 
or  relations  from  whom  the  estate  moved.  And  in  the 
case  of  such  a  void  recovery,  the  person  in  remainder  or 
reversion  was  enabled  to  enter  immediately  (d).    But  an 

(a)  6  Cm.  Dig.  tit.  36,  c.  8,  §  3 ;  (c)  Id.  c.  9,  §  8—11;  Pres.  Shep. 

Pres.  Shep.  T.  39  ;  1  PrestConv.  4.  T.  40,  49,  n.  (3)  ;  1  Preat  Conv. 

See  supra,  par.  510.  202  ;  Burt.  Comp.  §  746. 

(fr)  5  Cm.  Dig.  tit.  36,  c.  5,  §  (rf)  6  Cm.  Dig.  tit.  36,  c.  10,  § 

23.  7—31  ;  Bee  alflo  Pres.  Shep.  T.  5, 28, 


wife's  eft- 
tate. 
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alienation  merely  for  the   term  of  the   widow's  life  is  ^i^l'^'gf' 
excepted  in  the  statute  (a).     And  it  does  not  extend  to 
copyholds  (6).     2678. 

It  may  be  mentioned,  in  this  place,  that,  by  the  stat.  pine  or 

*  recovery  by 

32  Hen.  8,  c.  28,  a  fine  or  recovery  by  a  husband  alone,  Jj^JJJ^^j^ 
who  was  seised  in  right  of  his  wife,  shall  not  be  pre- 
judicial to  her  or  her  heirs,  or  the  person  in  remainder  or 
reversion  (c).     2678. 


VIII.  A  Discontinuance. 

A  voidable  recovery  by  a  tenant  in  tail  in  possession 
operated  as  a  discontinuance  (d\     2680. 


IX.  An  instantaneoiLS  Bar  of  Contingent  Remainders. 

Where  a  recovery  was  suffered  by  the  owner  of  an 
estate  for  life  in  possession,  and  the  legal  estate  was  not 
vested  in  trustees,  it  occasioned  the  destruction,  or,  in 
other  words,  it  operated  as  an  instantaneous  bar  of  con- 
tingent remainders  which  were  expectant  on  such  estate 
for  life,  and  unsupported  by  any  other  particular  estate 
of  freehold  {e),  Yot  although  by  the  stat.  14  Eliz.  c.  8, 
it  is  enacted,  that  recoveries  by  tenants  for  life  shall, 
as  against  *'  persons  to  whom  any  reversion  or  remainder 
.  .  .  may  appertain,  and  against  their  heirs  and  suc- 
cessors, be  clearly  and  utterly  void  and  of  none  effect,'' 
yet  that  refers  to  vested  remainders  only  (/).     2681. 

43 ;  1  Prest.  Conv.  147 ;  Burt.  Comp.  effect    of    a    discontinuance,    see 

§  708.  sapra,  par.  2626—2631. 

(a)  Burt  Comp.  §  708.  (e)  5  Oru.    Dig.   tit.    36,    c.   8, 

(h)  1  Prest.  Conv.  148.  §  31—34  ;    Smith's  Executory  In- 

(r)  6  Cra.  Dig.   tit   36,  c.   10,  terests,  §  766,  767,  7.70.  783. 

§  33  ;  see  also  Pres.  Shep.  T.  15.  (/)  Doe  d.  Davis*  v.   Gatacre^ 

Cd)  See  Co.  Litt  330,  a,  n.  (1);  6  Bing.  (N.  S.)  609. 

335  a,  n.  (2).  As  to  the  nature  and 
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Pt.  III.T.13, 

— '  '  '  X.  An  iTUitarUaneous  Bar  oj  an  Estate  Tail,  and  of  the 
Remaimlers  and  Reversion  expectant  thereon^  etc.y  ana 
a  creation  of  a  Fee  otU  of  the  Estate  Tail  (a). 

tt??rit*5J~      Where  the  writ  was  brought  against  a  tenant  in  tail 
^^^     himself  when  in  possession,  and  he  vouched  over  another 
tau^h^  person,  it  was  an  instantaneous  bar  of  the  estate  tail  of 
poaaeaaion.    which  he  was  SO  soisod  in  possession,  unless  the  estate 
tail  was  granted  by  the  Crown  as  a  reward  for  services, 
and  the  remainder  or  reversion  was  in  the  Crown  at  the 
time  of  the  recovery.     But  a  recovery  so  suffered  was  no 
bar  to  any  other  estate  in  him,  or  in  another  person,  such 
as  a  remainder  in  tail,  or  an  estate  tail  after  a  disseisin 
or  discontinuance  or  alienation  in  fee  of  or  by  a  tenant 
intail(&).     2682. 
ft^T^      Where  a  tenant  in  tail   in  possession  conveyed  an 
^mrion  or  Gstato  of  freehold  to  another  person  to  make  him  tenant 
remainder    to  the  prsBcipc,  and  he  himself  came  in  as  vouchee,  the 
voucheo.      recovery  barred  not  only  the  estate  of  which  he  was 
seised  in  possession,  but  also  every  other  estate  that  had 
ever  been  in  him.     And  where  the  writ  was  brought 
against  a  tenant  for  life  in  possession,  and  a  person 
having  a  vested   estate  tail  in  remainder  came  in  as 
vouchee,  it  would  bar  his  estate  tail  in  remainder,  and 
Recovery  by  also  any  latent  right  that  was  in  him  (c).     But  a  re- 
wnti***  t    ^^^^^  ^y  ^  clonee  under  a  contingent  interest  in  tail,  or 
StSSStr*  ^y  *^  expectant  heir  in  tail,  would  not  bar  the  issue  or 
!r**'  those  in  remainder  or  reversion.    And  a  recovery  would 

Recovery  '^ 

iliit  TO  ^^  °^^  ^^^  *  remainder  in  tail,  if  the  writ  were  brought 
^i^\     against  the  tenant  in  tail  in  remainder,  as  well  as  against 

(ji)   Sec  Parker  v.   Toctal,   11  1  Pt«st.  Conv.  123. 

H.  L.  Cas.  143.  (<?)  5  Cru.  Dig.  tit.  36,  c.  7,  §  64 ; 

(J)  6  Cnu  Dig.  tit.  86,  c    10,  §  2  Bl.  Com.  359  ;  Pres.  Shep.  T.  42, 

40—49;    c.  7,  §  45— 53  ;    2  Bl.  45;  1  Prest.  Conv.  126, 138;  Burt. 

Com.  359 ;  Co.  Litt.  372  b  ;   Pks.  Comp.  §  686,  etc. 
Shep.  T.  37  n.  (57),  39,  43,  45,  46  ; 
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the  tenant  for  life,  and  the  former  vouched  over,  but  was  ^aT'Ji^* 

not  vouched  himself  (a).       2683.  remamder- 

And  in  each  of  these  cases,  where  the  tenant  in  tail  °^"°  ^  *"^ 

Barring 

came  in  as  a  vouchee,  and  the  estate  tail  was  so  barred,  remamdfl« 

'  and  rever- 

the  recovery  was  also  an  instantaneous  bar  to  the  re-"^"*» 
mainders  and  reversion  dependent   on   such  estate   tail 
and  not  vested  in  the  Crown  (6),  and  to  all  conditions  ~™"*^°'^ 
subsequent  or  mixed  (c),  not  being  conditions  for  pay- 
ment of  rent  to  the  donor ;  and  to  all  special  or  collateral  limitaUonB, 
limitations,  and  conditional  limitations  annexed  to  such 
estates  tail,  and  all   executory  interests  subsequent  to  executory 
such  estates  tail ;  and  to  all  estates,  charges,  and  incum-  ^J^**^® 
brances  derived  out  of  such  remainders  and  I'eversion  {d\  S^7iSim- 
including   any   estate  in   fee   into  which  a  remainder  ^™°**^ 
or  reversion  depending  on  such  estates  tail  might  have 
been  converted  by  a  prior  recovery  suffered  by  a  person 
entitled  to  such  remainder  or  reversion  {e) ;  and  to  col-  JJ^^iblto'r- 
lateral   interests,  such   as  rents^   liens,  judgments,   and^^ 
powers  appendant  or  in  gross,  where  the  recovery  was 
not  qualified,  and  prevented  from  having  this  effect  by 
some  other  assurance  connected  with  the  recovery,  and 
showing  that  the  recovery  was  not  intended  to  ex- 
tinguish such  interests  (/).     2684. 

A  recovery,  by  barring  an  entail  and  destroying  the  ^^^j?^^^ 
estates  expectant  thereon,  etc.,  created  a  fee  simple  out  of  ^J^^^ 
the  estate  tail,  or,  at  least,  a  fee  commensurate  with  the 
estate,  which,  at  the  time  of  granting  the  entail,  was 

ia)  Pres.   Shep.   T.   44—46  ;    1  327  a,  n.  (2),  II.   1  ;  2  Bl.  Com. 

Prest.  Conv.  142.  361  ;    Pearne    424,   425  ;    Smith's 

(J)  5  Cru.  Dig.  tit.  36,  c.  10,  §  Executory  Interests,  §  34—36,  148, 

46,  5.3—56  :  Pres.  Shep.  T.  40,  43,  149  ;  Pres.  Shep.  T.  40  ;  Pres.  Shep. 

45  ;  EaH  of  Scarbortmgh  v.  J)w'  d.  T.  40,  and  n.  (72)  ;  1  Prest.  Conv.  3, 

Sarile,  3  Ad.  &  Ell.  897.  21. 

(r)  Smith's  Executory  Interests,  («)  Pres.  Shep.  T.  41  :  1  Prest 

§  11—22  ;   Earl  of  Scwrboraugh  v.  Conv.  17,  141. 

J)oe  d.  Savile,  3  Ad.  &  Ell.  897.  (/)  1  Prest  Conv.  5  ;  Co.  Litt. 

(</)  See  5  Cru.  Dig.  tit  36,  c.  7,  342  b,   n.   (1),,    VI.  3  ;    SmUh  v. 

§  30—36  ;  c.  8,  §  25—29;  Co.  Litt  Death,  5  Madd.  371. 
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Pt.  in.T.l3, 
Cu.  3,  8.  2. 


What  w^re 
not  barred. 

1.  Eitat«8 
oxpectant 
on  an  estate 
tail  after 
possibility 
of  iflsue 
extinct. 

2.  Powers 
simply 
collateral. 

3.  Inherent 
conditions. 


4.  fistatee 
and  charges 
created  by 
the  rooo- 
veree. 


5.  Estates, 
etc.,  to 
which  the 
donor's 
estate  was 
subject. 


a.  Estates 
not  sab- 
seqaent  to 
that  of  the 
recoveror. 


vested  in  the  donor  (a),  even  though  the  tenant  in  tail 
declared  no  uses,  or  the  uses  declared  were  void  (6).  2686. 
But,  1,  when  a  tenant  in  tail  became  a  tenant  in 
tail  after  possibility  of  issue  extinct,  he  lost  the  power 
which  he  before  had  of  barring  the  estates  and  interests 
of  others  (o).     2686. 

2.  A  recovery  was  no  bar  to  powers  simply  colla- 
teral (d).    2687. 

3.  Nor  to  any  inherent  condition  annexed  to  estates 
tail  for  payment  of  rent  to  the  donor  («).     2688. 

4.  Nor  to  any  estates  or  charges  which  were  created 
by  the  tenant  in  tail  himself  (/).  On  the  contrary, 
since  it  would  be  contrary  to  justice  that  a  person 
should  defeat  his  own  contract,  a  recovery  suffered 
by  a  tenant  in  tail,  for  whatsoever  purpose  suffered 
by  barring  the  entail,  let  in  and  confirmed  all  the 
estates,  charges,  and  incumbrances  which  he  had  created, 
and  which  were  befoi'e  defeasible  by  the  issue,  so  that 
they  took  place  before  any  charge  that  was  made 
on  the  lands  by  or  after  the  recovery  (ff),     2689. 

5.  Nor  was  a  recovery  a  bar  to  any  estates,  charges, 
limitations,  or  conditions  to  which  the  estate  of  the 
donor  of  the  entail  was  subject  (A).  So  that,  if  the 
person  who  created  an  estate  tail  had  only  a  limited 
or  determinable  interest,  the  recoveror  had  such  estate 
only  as  was  in  the  donor,  and  not  a  fee  simple  (i),  2690. 

6.  Nor  was  a  recovery  a  bar  to  any  estates  or  interests 
which  were  not  subsequent,  in  point  of  limitation,  to  the 
estate  of  which  the  recovery  was  suffered  (j).     2691. 


(d)  See  5  Cru.  Dig.  tit.  36,  c.  9, 
§  7  ;  2  Bl.  Com.  361  ;  1  Prest. 
Conv.  1. 

(J)  Ihfifwrv.Madfordf 6 ^im.2l. 

(0  1  Prest.  Conv.  144. 

(</)  5  Cru.  Dig.  tit.  36,  c.  8, 
§24. 

(0  Id.  §  26,  27,  30. 


(/)  See  Id.  C.9,  §  7;  Pres.  Shep. 
T.  41,  47  ;  1  Prest.  Conv.  16. 

07)  Id.  §  2—7. 

(A)  Id.  c.  8,  §  26 ;  Pres.  Shep. 
T.  40,  47;  1  Prest.  Conv.  17. 

(t)  Pres.  Shep.  T.  38 ;  1  Prest. 
Conv.  2,  140. 

O')  6  CjTL  Dig.  tit.  36,  c.  10,  §  3  ; 
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Thus,  if  a  remote  remaiDderman  in  tail,  with  the  as-  ^h.^sI'^'s?* 
sistance  of  the  owner  of  the  immediate  freehold,  or  if  a  liiiuu^ceT^ 
tenant  for  life  in  possession,  with  a  remote  remainder  in  JJXg'' 
tail  in  himself,  suffered  a  recovery,  it  barred  his  estate 
tail  and  the  remainders  and  reversion  expectant  thereon, 
but  was  no  bar  to  the  remainders  intervening  between 
the  immediate  freehold  and  his  estate  tail  (a).     And  so,  inftanoe  of 

V    ^  '  a  term 

if  a  term  for  years  was  limited  to  arise  before  an  estate  ^^iSi 
tail,  even  though  for  the  purpose  of  raising  a  sum  of  roJSSron 
money  in  case  of  a  failure  of  issue  of  the  parent  to  whose  u 


usne. 


issue  the  estate  tail  was  given,  it  was  not  barred  by  a 
recovery  suffered  of  the  estate  tail  (6).  And  so  a  recovery  Dower. 
by  a  husband,  in  which  his  wife  did  not  join,  was  no 
bar  to  her  dower.  There  is  an  Act  of  Parliament,  Stat. 
Westminster  2,  c.  4,  to  this  effect  (c) ;  but  it  is  conceived 
that,  in  accordance  with  the  general  principle,  the  same 
would  have  been  the  case  independently  of  that  statute. 
2692. 

Where  two  persons  were  seised  as  joint  tenants  for  pi«tinction 

■■•  "^  between 

life,  with  a  remainder  in  tail  to  one  of  them,  and  the  ^^^l^' 
person  who  had  the  remainder  in  tail  suffered  a  recovery, 
it  severed  the  jointure,  and  barred  the  estate  tail  and 
the  remainder  over,  as  to  a  moiety,  but  no  more  (d), 
because  joint  tenants  are  each  seised  of  an  undivided 
moiety  of  the  whole.  And  where  land  was  limited, 
before  marriage,  to  a  man  and  his  intended  wife  and 
the  heirs  of  their  bodies,  and  the  husband  suffered  a 
recovery,  in  which  he  was  vouched,  the  recovery  was  a 
good  bar  to  the  estate  tail  as  to  the  husband's  moiety  (e), 
2693. 

Co.  Litt.  203  b,  n.  (1)  ;  1    Prest.  (c)  5   Cru.    Dig.   tit.   36,   c.   8, 

Conv.  16,  141.  §  5,  6. 

(fl)  1  Prest.  Conv.  16,  17  ;  Ptch.  (^)  5  Cru.  Dig.  tit.  36,  c.  7.  §  25 

Shep.  T.  41  ;   5  Cru.  Dig.  tit.  36,  26  ;  1  l^est.  Conv.  125. 
c.  10,  §  6.  (O  5  Cru.  Dig.  tit.  36,  c.  7,  §  25, 

(J)  IkilrJt  V.  Conn,  4  Sim.  65.  26  ;  1  Prest.  Conv.  125,  143. 
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by  antire- 
ties,  in 
regard  to 
the  power 
of  baning. 


^H."^^'2?'  ^^^  '^  lands  were  given,  after  marriage,  to  husband 
andteDantfl  ^^^  ^^^  ^^^  ^®  heirs  of  their  two  bodies,  remainder 
over,  so  that  they  were  seised  in  tail  as  tenants  by 
entireties,  a  recovery  by  the  husband  alone  was  no 
bar  to  the  estate  tail,  remainder,  or  reversion,  for  any 
part  of  the  land ;  because,  in  this  case,  the  husband 
had  no  distinct  interest  (a).  And  if  land  was 
limited,  after  marriage,  to  husband  and  wife  for  life 
and  to  the  heire  of  the  body  of  the  husband,  and  the 
husband  alone  suffered  a  recovery,  with  single  voucher, 
it  was  no  bar,  even  as  to  a  moiety;  because  the 
limitation  to  the  heirs  of  the  body  of  the  husband 
was  not  executed  in  possession  absolutely;  and  the 
husband  and  wife  took  by  entireties  under  the  first 
limitation ;  so  that  the  husband  took  no  distinct 
interest  in  possession ;  and  a  recovery  with  single 
voucher  could  have  no  effect  except  on  an  estate  in 
possession.  But  the  recovery,  in  such  a  case,  was  a 
bar  to  the  remainder,  if  the  husband  came  in  as 
vouchee,  though  it  did  not  bar  the  estate  of  the  wife 
for  her  life,  after  the  husband's  death  (&).     2694. 

7.   A  woman   could    not    bar  a  marital    estate  tail 

within  the  stat.  11  Hen.  7,  c.  20,  already  noticed :  a 

recovery  suffered  by  her  of  such  an  estate  was  void  (6*). 

2696. 

8.  Estatee         8.  In  consequencc  of  the  stat.  34  &  35  Hen.  8,  c.  20, 

tail  grouted  ,  •%  ^         r^ 

by  the         where  an  estate  tail  was   granted   by  the  Crown  as  a 

Crown  as  a  o  -^ 

J^^J^toi^Mui  ^®W8^   for  services,   and    the    remainder  or  reversion 

Mid^revw"   was  in  the  Crown  at  the  time  of  a   recovery  suffered 

c^ii?    ^  by   the    tenant    in    tail,   such   recovery   could  not   bar 

either  the   entail    or    the    remainder    or    reversion  in 


7.  Marital 
estates  tail. 


{a)  See  Pres.  Shep.  T.  46  ;  1 
Prest.  Conv.  124. 

(&)  See  5  Cru.  Dig.  tit.  36,  c.  7, 
§  27—29,  66,  57  ;    Pres.  Shep.  T. 


46;    1    Prest.   Conv.   65—67,   124, 
126  ;  Feame  36,  37. 

(c)  See  §  VII.,  supra,  and    \ 
Prest.  Conv.  20, 
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the  Crown,  or  particular  estates  derived  out  of  it,  or  ^H"^•J*2^ 
any  other  estate  in  the  land  (a).     2696. 

And  in  other  cases  where  the  reversion  was  vested 
in  the  Crown,  except  by  a  subject  in  fraud  of  aliena- 
tion, it  is  doubtful,  at  least,  whether  such  reversion 
could  be  barred  (6).     2697. 

9.  By  the  stat.  21  Hen.  8,  c.  15,  s.  14,  no  manner  of  »•  statute* 
statute  staple,  statute  merchant,  nor  execution  by  elegit 

shall  be  avoided,  or  in  any  manner  made  frustrate,  by 
a  feigned  recovery  (c).     2698. 

10.  A  Court   of  Equity  will  interfere  in  the  case  ofi^-^^jj^'f^ 
recoveries    obtained    by   fraud   (rf).     And    it   will    also  |U  ^^^ 
confine, the  operation   of  a  recovery  to  those  purposes 
for  which  the  recovery  was  intended  (e).     2699. 


caaeH. 


As  the  effect  of  a  recovery  so  materially  depended  on  Toimnt  to 

•^  •/  r  the  pnecipe. 

there  being  a  proper  tenant  to  the  praecipe,  it  may  be 
desirable  to  add  a  few  observations  upon  that  point. 
2700. 

We  have  seen  that  the  rule  was,  that  a  person,  inRwieasto 

■■■  him. 

order  to  be  a  proper  tenant  to  the  prajcipe,  must,  at 
the  time  of  the  writ  being  brought  against  him,  or 
before  judgment  given,  have  had  the  immediate  estate 
of  freehold,  either  by  right  or  by  wrong  (/).     2701. 

But  by  the  stat.  14  Geo.  2,  c.  20,  s.  6,  a  recovery  was  EuactmentB 

1.1  11*  1  *  n    ^        t       1  !•  1       upon  the 

valid  to  all  intents  and  purposes,  if  the  deed  making  the  point. 
tenant  to  the  praecipe  were  executed  before  the  end  of 
the  term,  great  session,  session  or  assize  in  which  such 
recovery  was  suffered  (g),     2702. 

(ft)  5  Cni.  Dig.   tit.  36,   c.    10,  (<f)  5   Cru.   Dig.   tit.  10,  c.  36, 

§  iO,  49  ;  Co.  Litt.  372  b  ;  1  Prest.  §  44. 

Conv.  18,  145.  (^)  Id.  §  46. 

(ft)  See  o  Cru.  Dig.  tit.  36,  c.  10,  (/)  Pres.  Shep.  T.  42  ;  1  Pi-est. 

§  45,  53—56  ;   1   Prest.  Conv.  19,  Conv.  48. 

146.  (^)  5  Cru.  Dig.  tit.  36,  c.  2,  §  24, 

(c)  5  Cru.  Dig.  tit.  36,  c.  10,  §  57.  25. 
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ai/?sr2.^      ^y  ^-  ^  ^f  ^^^  same  statute,  after  a  lapse  of  twenty 
years  from  the  suffering  a  recovery,  it  is  to  be  deemed 
valid,  if  it  appear  on  the  face  of  it  that  there  was  a 
tenant  to  the  writ,  and  if  the  persons  joining  in  such 
recovery  had   a   sufficient   estate  and   power  to  sutfer 
the  same,   notwithstanding   the   deed   for  making  the 
tenant  to  such  writ  be  lost  or  not  appear  (a).     2703. 
And,  in  consequence  of  the  same  statute,  a  tenant  in 
tail  in  remainder  could  suffer  a  recovery  without  the  con- 
currence of  the  tenant  of  the  first  estate  of  freehold,  if  the 
latter  were  a  mere  lessee  for  life  under  a  rent,  provided 
the  owner  of  the  estate  of  freehold  next  expectant  on 
such  life  estate  conveyed  an  estate  of  freehold  to  the 
tenant  to  the  writ  (6).     2704. 
SuhJit^a         "^  recovery  suffered  by  a  cestui  que  trust  in  tail  who 
Ko^"""*  was  in  possession  under  the  trustees,  or  by  a  cestui  que 
proeciiw.       trust  in  tail  in  remainder  in  conjunction  with  a  cestui  que 
trust  for  life  in  possession,  would  effectually  bar  such 
estate  tail  and  all  equitable  remainders  and   equitable 
reversions,  although  there  was  only  an  equitable  tenant 
to  the  pnecipe.     And  a  recovery  suffered  by  an  equitable 
tenant  in  tail  who  had  previously  mortgaged  in  fee  is 
valid  without  the  concurrence  of  the  mortgagee,  because 
the  whole  beneficial  ownership,  subject  to  the  payment 
of  the  money,  remains  in  the  mortgagor  (c).     But  a  re- 
covery without  a  legal  tenant  to  the  praecipe  was  no  bar 
to  any  legal  estate  (d).     It  is  enacted,  however,  by  the 
atat.  3  &  4  Will.  4,  c.  74,  s.  11,  that  no  recovery  "  shaU  be 
invalid  in  consequence  of  any  person,  in  whom  an  estate 
at  law  was  outstanding,  having  omitted  to  make  the 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering 

(a)  5  Cru.  Dig.  tit.  36,  c.  2,  §  50.  Turn.  &  Russ.  26. 

lb)  6  Cm.  Dig.  tit.  36,  c.  2,  §  28;  (<f)  See  5  Cru.  Dig.  tit.  36,  c.  8, 

Pros.  Shep.   T.  42,  n.  (82)  ;  Burt.  §  9—20 ;  1   Prest   Conv.  22—24: ;   . 

Comp.  §  691.  Ircson  v.  Pearman.  3  Bar.  &  Cress. 

(c)  NimaUU'    v.    Grevmvood^    1  799. 
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such  recovery,  provided  the  person  who  was  the  owner  ^^"^'^'2?' 
of  or  had  power  to  dispose  of  an  estate  in  possession,  not 
being  less  than  an  estate  for  life  or  lives  in  the  whole  of 
the  rents  and  profits  of  the  lands  in  which  such  estate 
at  law  was  outstanding,  or  the  ultimate  surplus  of  such 
rents  and  profits  after  payment  of  any  charges  thereout, 
and  whether  any  surplus  after  payment  of  such  charges 
shall  actually  remain  or  not,  shall  within  the  time  limited 
for  making  the  tenant  to  the  writ  for  suffering  such 
recovery,  have  conveyed  or  disposed  of  such  estate  in 
possession  to  the  tenant  to  such  writ ;  and  an  estate 
shall  be  deemed  to  be  an  estate  in  possession  notwith- 
standing there  shall  be  subsisting  prior  thereto  any  lease 
for  lives  or  years,  absolute  or  determinable,  upon  which 
a  rent  is  reserved,  or  any  term  of  years  upon  which  no 
rent  is  reserved."    2706. 

Where  a  remainder  in    tail    was  vested  in  several  Froehoui 
persons,  who  joined  with  the  tenant  for  life  in  making  teuaut  to 
a  tenant  to  the  praacipe,  and  a  recovery  was  sufiered,  in  Jj*™/**"** 
which  some  only  of  them  were  vouched,  an  estate  of  J^^^jg^- 
freehold  co-extensive  with  the  interests  of  the  others  or  wire"***** 
other  of  them,  who  were  or  was  not  vouched,  remained  ""^^ 
in  the  tenant  to  the  prsecipe,  and  was  sufiicient  to  give 
validity  to  a  subsequent  recovery,  in  which  such  others 
or  other  of  them  were  or  was  vouched  (a),    2706. 

If  a  person,  having  a  remainder  or  reversion  expectant  sunonder  of 
on  an  estate  for  life  in  possession,  was  made  tenant  to  the  J^^^^'^^r. 
praecipe,  such  life  estate,  except  it  were  a  lease  for  life  SJekioner, 
within  the  stat.  14  Geo.  2,  c.  20  (par.  2702—4),  ought 
to  have  been  surrendered  to  the  remainderman  or  re- 
versioner before  he  became  tenant  to  the  praecipe.    The 
Courts  will  presume  a  surrender  of  the  life  estate,  where 
there  are  sufficient  grounds  for  so  doing;  as  where  the 
possession  has  accompanied  the  recoveiy  a  long  time,  as 

(a)  CbUyer  v.  Ma«on,  2  B.  &  B.  6S5. 
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ch/"'Z'2^'  ^^^  forty  years;  or  where  there  are  entries  in  an  attorney  s 

book  of  a  surrender  having  been  prepared  and  paid  for. 

or  convey-    The  uiost  usual  course,  however,  was  for  the  prior  estate 

anoe  thereof 

to  a  third     for  life  to  be  conveyed  to  some  third  person,  to  make 


peiaon. 


him  tenant  to  the  praecipe  (a),     2707. 


Section  III. 

Tke  operation  of  Fines  and  tfie  operation  of  Recoveries 

contracted, 

pr.iii.  T.is,      Most  of  the  points  of  resemblance  and  of  difference 

Ch.  8,  8.  3.  ^  * 

between  Fines  and  Recoveries,  as  regards  their  operation, 

may  readily  be  collected  from  the  preceding  view  of  the 
modes  in  which  they  respectively  operate.  One  or  two 
of  these  differences,  however,  it  would  seem  expedient 
particularly  to  notice.     2707a. 

A  reooveiT        At  the  samc  time  as  a  recovery  barred  an  entail,  we 

instantly 

deBtroyed     havc   sccn   that  it  instantly  destroyed  the  estates  ex- 

STtT^*  estate  tail,  or  at  least  a  fee  commensurate  with  the  estate 
which  at  the  time  of  granting  the  entail  was  vested  in 
the  donor  (6),  even  though  the  tenant  in  tail  declared  no 
uses,  or  the  uses  declared  were  void  (c).  The  effect  of  a 
fine  was  very  different.  While,  if  levied  with  proclama- 
tions, it  instantaneously  barred  all  the  lineal  heirs  in 
tail  of  the  cognizor,  and  all  his  collateral  relations  who 
were  privy  to  him  in  blood  and  estate,  it  had  no  im- 
mediate effect  on  the  subsequent  estates,  but,  until  the 
expiration  of  the  five  years  within  which  the  owners  of 
such  estates  were  allowed  to  claim,  only  converted  the 
estate   tail  into   a  base  fee,  although    after   that   time, 

(«)  Pres.  Shep.  T.  42,  n.  (82)  ;  1       §  7  ;    2   Bl.   Com.   361  ;    1    Prest. 
Prest.  Conv.  77—86.  Conv.  1. 

(ft)  See  6  Cru,  Dig.  tit.  36,  c.  9,  (r)  Tt^nnerv.Madford.G  Sim. 21, 
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indeed,  in  the  event  of  non-claim,  the  estate  tail  became  ^;;"|*^J^' 
an  estate  in  fee  simple  (a).     2708. 

From  this  diversity  of  operation,  there  sometimes 
resulted  some  most  important  practical  dilBFerences  in 
the  effect  of  the  two  assurances.     2708.     Thus — 

1.  If  the  immediate   reversion   or   remainder   in  fee  i.  a  recovery 

would  aome- 

simple  happened  to  be  vested  in  the  tepant  in  tail  him-  times 

**••'■  ^  destroy  an 

self,  and  had  descended  from  and  was  subject  to  an^™' 
incumbrance  of  one  of  his  ancestors,  a  recovery  suffered  JJ^  *  ^"® 
by  the  tenant  in  tail  cut  off  the  incumbrance,  by  cutting  *'***^*™**- 
off  the  reversion  or  remainder  subject  thereto.  But  if  a 
fine  was  levied  by  him,  it  served  to  accelerate  the  in- 
cumbrance :  for  the  base  fee  into  which  the  estate  tail 
was  converted  merged  in  the  reversion  or  remainder  in 
fee,  so  that  such  remainder  or  reversion  became  an 
estate  in  possession;  and  the  incumbrance  which  was 
unavailing  as  against  those  who  claimed  under  the  entail 
before  the  fine,  became,  by  the  operation  of  the  fine, 
accelerated  together  with  the  reversion  or  remainder, 
and  established  as  an  immediate  charge  upon  those 
persons  against  whom  it  was  before  of  no  avail,  that  is, 
against  the  tenant  in  tail  and  the  heirs  in  tail,  under 
their  new  characters  of  tenant  in  fee  simple  and  heirs 
general,  which  they  acquired  by  the  fine  (6).     2710. 

2.  If  a  pei-son  seised  in  fee  ex  parte  materna  suffered  2.  The  indi- 

rect opera- 

a  recovery,  it  did  not  alter  the  mode  of  descent  (c).     In  tionof  aflne 
the  case  of  a  tenant  in  tail  by  purchase  under  a  man*iage  ^^f^^' 
settlement  made  by  his  maternal  ancestor,  with  the  re-  J^^vely*  as 
version  in  fee  by  descent  ex  parte  matemlt,  if  the  tenant  SSentof^ 
in  tail  suffered  a  recovery  to  the  use  of  himself  in  fee,  ^ 
the  estate  would  descend  to  his  heirs  ex  parte  paterna ; 

(a)  See  5  Cni.  Dig.  tit.  35,  c.  9 ;  Conv.  9,  10,  18,  14  ;  2  Pres.  Shep. 

1  l>rest.  Conv.  8 ;  Doe  d.   Gilbert  T.  286 ;  Watk.  Conv.  3rd  ed.   by 

V.  JiwtK,  7  Mees.  &.  W.  126.  Prest.  64—5. 

(6)  See  5  Cru.  Dig.  tit.  35,  c.  12,  (O  5  Cru.  Dig.  tit.  36,  c.  9,  § 

§  9,  10  ;  tit.  36,  c.  9,  §  7 ;  1  Prest.  12,  13. 
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^H."!?.'8*'  because  the  estate  tail  acquired  by  purchase,  though 
from  his  maternal  ancestor,  would  so  descend ;  and  the 
fee  created  by  the  recovery  out  of  the  estate  tail 
descended  in  the  same  manner  as  the  estate  tail  (a). 
Whereas,  if  a  tenant  in  tail  similarly  situated  had  levied 
a  fine,  it  is  conceived  that  the  property  would  have 
descended  to  his  heirs  ex  parte  matern^;  because  the 
estate  tail,  which  was  alone  originally  descendible  to 
his  paternal  heirs,  would  have  been  converted  into  a 
base  fee,  and  that  base  fee  would  have  merged  in  the 
reversion  in  fee  simple  descendible  to  his  maternal  heirs. 
2711. 

(«)  Sec  5  Cru.  Dig.  tit.  36,  c.  9,  §  14,  16  :  1  Prest  Conv.  197. 
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TITLE  XIV. 

OF  ALIENATION  OF  COPYHOLDS  BY  VOLUNTARY  GRANT 
ANB  ADMITTANCE,  BY  SURRENDER  AND  ADMITTANCE, 
BY  BARGAIN  AND  SALE  AND  ADMITTANCE,  OR  BY 
RECOVERY. 

Alienation  of  copyholds  may  be  either  by  the  lord  of  t^:;^^^  xVv 
the  manor,  or  by  one  tenant  of  the  manor  to  another.  ^jT^^^^ 
We  have  already    made  some  few    observations  upon  o?a  tonSa. 
alienation  by  the  lord  by  way  of  voluntary  grant  (a). 
2712. 

With  regard  to  alienation  by  one  tenant  to  another,  ^"^"**{y 
no  ordinary  assurance  applicable  to  property  of  freehold  Jjfpj^ojjf 
tenure  has  any  operation  upon  the  legal  estate  in  copy- 
holds (6).    The  ordinary  mode  of  alienation  of  a  copyhold  J^**|^  Jvj^"^ 
by  a  tenant  having  an  estate  in  fee  simple  is  by  surrender  p^®- 
and  admittance,  that  is,  a  surrender  or  yielding  up  of  surrender 

'  '  J  o       f  and  admit- 

his  estate  by  the  tenant  to  the  lord  or  his  steward,  to  *«"<»• 
the  use  of  the  alienee,  or  for  such  purposes  as  in  the  sur- 
render are  expressed ;  and  an  admittance  of  the  alienee 
or  person  intended  to  take,  to  hold  to  him  and  his  heirs 
at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor.  The  surrender  and  admittance  are  entered  on 
the  court  roll,  and  the  new  tenant  receives  a  copy  of 
this  entry  (c).  Before  admittance,  it  was  necessary,  until 
a  recent  enactment^  that  the  surrender  should  be  pre- 
sented by  the  homage  or  jury,  by  way  of  giving  the  lord 
notice  of  the  surrender,  unless  he  chose  to  proceed  with- 

(a)  Supra,  par.  304—8.  (c)  Burton,  §  1263  ;  2  Bl.  Com. 

(J)  2  BL  Com.  367  ;  1  Cruise  T.       366  ;  1  Cruise  T.  10,  c.  3,  §  17. 
10,  c.  3,  §  17. 
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Part  III. 
TiTLK  XTV. 


Bargain 
audeale. 


Powor  of 
Bale. 


Entxy  on 
ooiirt  rolls, 
of  deedB, 
and  admit- 
tances under 
Stat.  45&4« 
Vict.  c.  38. 
The  Settled 
Land  Act, 
1882. 


Bel«Aue. 


Modee  of 

barring 

entails. 


out  it.     But  by  the  stat.  4  &  5  Vict,  a  35,  s.  90,  present- 
ment is  no  longer  necessary.     2713. 

We  have  seen  (par.  297 — ^8)  that  in  the  case  of  free 
copyholds,  a  deed  of  bargain  and  sale  is  sometimes  em- 
ployed, instead  of  a  surrender.  And  sometimes,  to  avoid 
the  necessity  for  admittance  of  trustees  for  sale  of  copy- 
holds under  a  will,  a  mere  power  of  sale  is  given  them 
without  any  estate,  and  they  then  execute  a  deed  of 
bargain  and  sale  in  favour  of  the  purchaser,  which  gives 
him  the  right  of  claiming  admittance  from  the  lord  (a). 
2714. 

[With  reference  to  deeds  executed  by  tenants  for  life 
under  stat.  45  &  46  Vict.  c.  38,  s.  20  (Appendix),  it  is 
provided  by  that  section  as  follows : — "  (3)  In  case  of  a 
deed  relating  to  copyhold  or  customary  land,  it  is  suffi- 
cient that  the  deed  be  entered  on  the  court  rolls  of  the 
manor,  and  the  steward  is  hereby  required,  on  production 
to  him  of  the  deed,  to  make  the  proper  entry ;  and  on 
that  production,  and  on  payment  of  customary  fines, 
fees,  and  other  dues  or  payments,  any  person  whose  title 
under  the  deed  requires  to  be  perfected  by  admittance 
shall  be  admitted  accordingly;  but  if  the  steward  so 
requires,  there  shall  also  be  produced  to  him  so  much  of 
the  settlement  as  may  be  necessary  to  show  the  title  of 
the  person  executing  the  deed ;  and  the  same  may,  if  the 
steward  thinks  fit,  be  also  entered  on  the  court  rolls."] 
2714a. 

Where  a  man  has  only  a  right  to  a  copyhold,  he  may 
release  it  by  deed  or  by  copy  to  one  who  is  admitted  (6). 
2716. 

Estates  tail  in  copyholds  are  not  capable  of  being 
discontinued ;  nor  could  any  assurance  be  made  of  them 
similar  to  a  fine :  but  in  all  cases  previous  to  the  stat. 


(tt)  See  9  Jarm.  &  Byth.  by  Sweet, 
424. 


(b)  Co.  Litt.  69  a. 
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3  &  4  Will.  4;  c.  74  (which,  as  we  have  seen,  abolished  x^tlJxiv. 
recoveries  and  substituted  other  modes  of  disposition  by 
tenants  in  tail  and  owners  of  base  fees  in  copyholds)  (a), 
such  estates  might  be  enlarged  into  fees  simple,  either  by 
some  appropriate  proceeding  in  the  lord's  court  (which 
was  most  commonly  analogous  to  a  common  recovery, 
and  called  by  that  name),  or,  in  the  absence  of  a  custom 
for  that  purpose,  by  a  mere  surrender  (6).  2716. 
By  the  stat.  3  &  4  Will.  4,  c.  74,  s.  4,  no  fine  or  re-  Fine  or 

recovery  of 

covery  levied  or  suffered  in  a  superior  Court  of  lands  of  Jandam 
the  tenure  of  ancient  demesne  may  be  reversed  as  to  any  demesne. 
person  except  the  lord  of  the  manor ;  and  every  such  fine 
or  recovery  which  may  be  reversed  as  to  him  will  still 
remain  valid  against  and  as  binding  upon  the  conusors 
or  vouchees,  and  all  persons  claiming  under  them,  as  if 
not  reversed.    2717. 

By  a  5  of  the  same  Act,  if  a  fine  or  recovery  has  been 
levied  or  suffered  in  a  superior  Court  of  lands  of  the 
tenure  of  ancient  demesne,  and  subsequently  a  fine  or 
recovery  has  been  levied  or  suffered  of  the  same  land  in 
the  court  of  the  lord  of  the  manor,  the  fine  or  recovery  in 
the  lord's  court  will  be  as  valid  as  if  the  tenure  had  not 
been  altered.     2718. 

By  s.  6  of  the  same  statute,  tenure  of  ancient  demesne, 
where  suspended  or  destroyed  by  levying  or  suffering  a 
fine  or  recovery  in  a  superior  Court,  will  be  restored 
where  the  lord  is  not  barred  of  his  right  to  reverse  such 
fine  or  recovery,  provided  his  rights  shall  have  been 
recognised  within  twenty  years  from  the  1st  of  January, 
1834.     2719. 

By  the  general   custom,  every  copyholder  may  sur-Modeof 

surrender 

render  in  court,  or  he  may  surrender  out  of  court  to  the 
lord  himself  or  his  steward.     But  he  cannot  surrender 

(a)  See  supra,  par.  2209  et  seq.  37,  c.  2,  §  7,  19  ;   C( .  Litt.  (>0  a,  b, 

(J)  Burton,  §  1285  ;  5  CniiBc  T.       &  n.  3,  1. 
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ThTLE  XIV.  ^^^  ^^  court  to  the  lord  by  the  hands  of  any  other  person, 

except  by  particular  custom  (a).     2720. 
Where  By  the  old  law,  grants  and  admittances  must  generally 

admittonoeB  have  becu  made  at  a  court  held  within  the  manor.      But 

niAy  be 

made.  |jy  particular  custom,  the  court  might  be  held  out  of  the 
manor,  and  grants  and  admittances  made  there  (i>).  And 
by  the  stat.  4  &  5  Vict.  c.  35,  s.  87,  it  is  enacted  "  that, 
after  the  31st  day  of  December,  1841,  it  shall  be  lawful 
for  the  lord  of  any  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  to  grant  at  any  time  and  at  any  place, 
either  within  or  out  of  such  manor,  and  without  holding 
a  court  for  such  manor,  any  lands,  parcel  of  such  manor, 
to  be  held  by  copy  of  court  roll,  or  according  to  the 
custom  of  the  said  manor,  which  such  lord  shall  for  the 
time  being  be  authorised  or  empowered  to  grant  out 
to  be  held  by  copy  of  court  roll,  or  according  to  such 
custom,  so  nevertheless  that  such  lands  be  granted  for 
such  estate  only,  and  to  such  person  only,  as  such  lord, 
steward,  or  deputy  shall  for  the  time  being  be  authorised 
or  empowered  to  grant  the  same."  And  by  s.  88,  it  is 
enacted,  ''that,  after  the  31st  day  of  December,  1841,  it 
shall  be  lawful  for  the  lord  of  any  manor,  or  his  steward, 
or  the  deputy  of  such  steward,  to  admit,  at  any  time, 
and  at  any  place,  either  within  or  out  of  such  manor,  and 
without  holding  a  court  for  such  manor,  any  person  as 
tenant  to  any  lands,  p&rcel  of  such  manor,  to  be  held  by 
copy  of  court  roll,  or  according  to  the  custom  of  such 
manor,  to  and  for  which  such  person  shall  for  the  time 
being  be  entitled  to  be  admitted."  But  by  s.  91,  it  is 
provided,  "  that  where  by  the  custom  of  any  manor  the 
lord  of  such  manor  is  authorised,  with  the  consent  of  the 
homage  of  such  manor,  to  grant  any  common  or  waste 
lands  of  such  manor  to  be  holden  of  the  lord  by  copy  of 
court  roll,  nothing  in  this  Act  contained  shall  operate  to 

{a)  Co.  Litt.  59  a,  &  n.  6.  (*)  1  Cruise  T.  10,  c.  1,  §  22. 


OF  ALIENATION   OF   COPYHOLDS.  1087 

authorize  or  empower  the  lord  to  grant  any  such  common  x^^^e  xiv. 
or  waste  lands  without  the  .consent  of  the  homage  as- 
sembled  at  a  customary  court  holden  for  such  manor, 
etc."     2721. 

Prior  to  this  Act,  an  admittance  by  the  steward,  as 
such,  out  of  the  manor,  whether  at  a  court  or  otherwise, 
was  inoperative,  unless  by  virtue  of  a  special  authority 
from  the  lord,  or  unless  subsequently  ratified  by  him  and 
notified  to  the  homage  (a).     2722. 

By  the   stat.  11  Geo.  4  &  1  Wia  4,  c.  65,  s.   3—5,  Admittance 

J  '  '  '  ox  peiflODB 

infants,  femmes  covert,  and  lunatics  may  be  admitted  to  SSSwuty. 
copyhold  estates  by  their  guardian,  committee,  or  at- 
torney. By  s.  6,  if  the  fines  are  not  paid,  the  lord  may 
enter  and  receive  the  profits  of  the  copyhold  till  he  is 
satisfied.  By  s.  8,  guardians,  or  husbands,  or  committees 
paying  fines,  may  reimburse  themselves  out  of  the  rents 
of  the  copyhold.  And  by  s.  9,  no  forfeiture  is  to  be 
incurred  by  an  infant  for  not  appearing  or  for  refusing 
to  pay  fines.  But  the  stat.  16  &  17  Vict.  c.  70,  repeals 
this  Act,  as  regards  lunatics,  and  makes  certain  enact- 
ments  on  the  subject  (&).     2723. 

The  words  of  limitation  in  the  surrender  must  be  the  woid«  of 

,  ^  limitation 

same  as  those  which  would  be  required  in  the  conveyance  "*»    , 

•*■  •'  sarrender, 

of  freehold  lands,  unless  the  peculiar  custom  authorises  a  JS^^Sn 
variation.    And  the  surrender  is  generally  to  be  construed  ***"**'• 
in  the  same  manner  as  a  conveyatice  at  common  law  {c), 
2724. 

Admittance  may  take  place,  first,  upon  a  voluntary  circum- 
grant  from  the  lord.      Secondly,  upon  a  surrender  orJJ^J^^^ 
devise  by  the   former   tenant.      And,   thirdly,   upon  a  ^J^^ 
descent  {d).     2726. 

If  a  person  marries  a  woman  who  has  a  term  of  years  Husband 

(a)  Dotd,  Oittteridge  v.  Stmerhyy  (r)  Burton,  §  1278  ;  5  Cruise  T. 

7  Com.  B.  (N.  8.)  699.  37,  c.  1,  §  76,  84,  85. 

(ft)  See  Pt  IV.  T.  1,  Ch.  6.  {d)  2  Bl.  Com.  370. 
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Title  xjy.  ^^  Other  greater  estate  in  a  copyhold,  though  he  thereby 
jj^j.^         becomes  seised  or  possessed  of  the  copyhold,  yet  as  it  is 
mitted        j^j.^  alieno,  he  is  not  obliged  to  be  admitted,  and  there- 
fore not  liable  to  a  fine  (a).     2726. 
Rights  of         After  surrender,  and  before  admittance  of  the  surren- 

Burrenderee 

before         dercc,  thc  surrenderor  remains  tenant  to  the  lord ;  and  if 

ndmittanoe.  ' 

the  surrenderee  surrenders  to  another,  the  surrender  is 
void,  and  cannot  be  confirmed.  But  the  surrenderee  is 
so  far  regarded  as  owner,  that  the  surrenderor  cannot 
revoke  the  sunender,  or  convey  away,  or  incumber ;  and 
the  surrenderee  may  make  an  equitable,  though  not  a 
legal,  transfer  by  act  inter  vivos ;  and  if  the  surrenderee, 
in  the  case  of  a  free  copyhold,  dies  before  admittance,  his 
widow  is  entitled  to  dower  (6),  Before  the  stat.  1  Vict, 
c.  26,  s.  3,  a  surrenderee  before  admittance  could  not 
devise  (c).  2727. 
Rights  of         The  heir  has  as  complete  a  title  without  admittance, 

heir  or 

^5^        as  with   it,  against  all  the  world  (rf),  except  the  lord. 

ndmittanoe.  Indeed,  upou  Satisfying  the  lord  for  his  fine  due  upon  the 
descent,  he  may  surrender  into  the  hands  of  the  lord  to 
whatever  use  he  pleases  (e).  And  even  before  the  stat.  1 
Vict.  c.  26,  s.  3,  an  heir  at  law  might  devise  a  copyhold 
estate  descended  to  him,  without  having  been  admitted, 
and  without  previous  payment  of  the  lord's  fine  (/) 
But,  until  admittance,  a  devisee  cannot  surrender  the 
tenement,  nor  before  thb  stat.  1  Vict.  c.  26,  s.  3,  could  he 
devise  it  (gr).     2728. 

The  effect  of  the  stat  1  Vict.  c.  26,  s.  3,  is  to  enable 
the  devisee  to  devise  without  any  surrender  to  the  use 
of  his  will :  it  does  not  devest  the  estate  out  of  the  cus- 

(a)  1  Cruise  T.  10,  c.  4,  §  19.  (<')  2  Bl.  Com.  371  ;  Burton,    § 

Ih)  See  6  Cruise  T.  37,  c.  1,  §  53  1295. 

—  69  ;   2    Bl.    Com.    368  ;     Coote  (/)  Biffht  d.  Taylm-  v.  Bankjt,  3 

Mortg.  3rd  ed.  114.  B.  &  Ad.  664  ;  Burton,  §  1296  ;  I 

(c)  1  Jarm.  Wills,  2nd  ed.  48.  Jarm.  Wills,  2nd  ed.  47. 

Id)  2  Bl.  Com.  371,  Christian's  O)  Burton,  §  1294 ;  IJarm.  Wills, 

note.  2nd  ed.  47. 
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tomary  heir,  and  vest  it  in  the  devisee :  until  the  ad-  pf^^'^^xi  v" 
mittance    of    the   devisee,   the   estate    remains    in  the 
customary  heir :  and  hence  where  the  devisee  refuses  to 
be  admitted,  the  lord  cannot  seise  quousque  for  want  of 
a  tenant  (a).     2728. 

The  uses  expressed  in  the  surrender  entirely  govern  Admittancw 

*  "    ^  governed  by 

the  operation  of  the  subsequent  admittance.  If  any^»«»o' 
other  person  than  he  to  whose  use  the  surrender  was 
made  is  admitted  by  the  lord,  he  acquires  no  title ;  and 
if,  on  the  admittance  of  the  surrenderee,  other  words  of 
limitation  are  used  than  those  in  the  surrender,  they  are 
of  no  avail,  and  the  estate  expressed  in  the  surrender 
takes  effect  (6).     2730. 

By  the  general  custom,  admittance  of  a  tenant  for  life  Admittance 

^      ot  renuiin- 

is  that  of  the  remaindermen,  so  as  to  vest  the  estate  in  Mermen. 
them(dr).     2731. 

The  admittance  of  one  ioint  tenant  is  the  admittance  Admittance 

•^  of  one  joint 

of  aU  his  co-tenants  (cZ).     2732.  *«'»*°*- 

The  title  of  the  tenant  upon  admittance  relates  back  Admittance 

'-  relates  back. 

to  the  surrender  (e).     2733. 

In  admittances  upon  surrender  or  upon  descent,  the  Lord  and 

,  steward  are 

lord  IS  to  no  intent  reputed  as  owner,  but  as  a  mere  mere  instru- 

*■  ments  in 

instrument     As  no  manner  of  interest  passes  into  him  n<imittanoe8 

^  on  Burren- 

by  the  surrender  or  the  death  of  his  tenant,  so  no  interest  ^^l  ^^' 
passes  out  of  him  by  the  admittance.  It  is  a  merely 
ministerial  act,  and  therefore  it  is  immaterial  whether 
the  lord's  estate  in  the  manor  is  in  fee  or  for  years,  or 
whether  his  possession  is  by  right  or  wrong  (/).  And 
k  fortiori  the  regularity  of  the  steward's  appointment 
is  not  material  (g),     2734. 

(a)  Garland  v,  Mtad,  L.   R.   6  76,  81,  84. 

Q.  B.  441.  (0  Bence  v.  Qilpifn,  L.  R.  3  Ex. 

(J)  Barton,  §  1276.  76,  83,  84. 

(c)  SmUh  V.  OUuscock,  4  Com.  B.  (/)  2  Bl.  Com.  370—1 ;  Burton, 

3r»7.  §  1277  ;  Co.  Lltt.  58  b,  59  b. 

Cd)  Bence  v.  Oilpin,  L.  R.  3  Ex.  0/)  Burton,  §  1277. 

VOL.    11.  A  A 
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tTt*e  XIV.      -^  sum  of  money,  called  a  fine,  is  due  to  the  lord  on  an 
admittance,  whether  upon  descent,  or  upon  a  surrender 
or  a  devise  by  a  former  tenant,  or  upon  a  voluntary 
grant  (a).     On  the  admittance  of  joint  tenants,  the  fine 
is  not  a  single  fine,  but  is  increased  by  the  number  of 
the  co-tenants  (6).     And  if  a  person  entitled  to  copy- 
holds  in  fee  dies  without  having  been   admitted,  two 
fines  are  payable  on  the  admission  of  his  devisee  (c). 
Where  a  man  acquires  a   copyhold  by  the  custom  of 
curtesy,  or  a  woman  acquires  a  copyhold  by  the  custom 
of  freebench,  a  fine  is  payable  in  some  manors  on  the 
admittance  of  these  tenants,  and  in  others  not  {d).     As 
by  the  general  custom  of  copyholds,  the  admittance  of 
a  tenant  for  life  is  an  admittance  of  the  persons  in  re- 
mainder, so  the  fine  is  not  assessed  for  the  particular 
estate  alone,  but  for  the  whole  inheritance.     In   some 
manors,  however,    by  particular  custom,  persons  in  re- 
mainder must    be    admitted,  and  pay   a   fine  on  their 
admittance  (e).     And  where  this  custom  exists,  the  same 
rule  ought  to  be  applied  to  an  executory  devisee  who 
becomes  entitled  on  the  defeasance  of  an  estate  in  fee  (/). 
A  fine  being  only  due  as  a  consideration  for  the  admit- 
tance of  a  new  tenant,  if  a  copyholder  surrenders  for  life, 
reserving  the  reversion  to  himself,  and  the  tenant  for  life 
dies,  the  surrenderor  may  enter  without  paying  a  fine 
because  the  reversion  was  never  out  of  him.     So  if  a 
copyholder  grants   his  estate   to  a  stranger  upon  con- 
dition,  and  afterwards  entei*s  for  the  condition  broken, 
he  is  not  liable  to  the  payment  of  a  fine ;  because  he 
comes  in  of  his  old  estate  (g).     And  where  a  testator 

(a)  1  GruiHeT.  10,  c.  4,  §  1,  2,  3.  1   Scriven  on  Copyh.  4tli  ed.   by 

(6)  Bence  v.  Gilpin,  L.R.  3  Ex.  76.  Stalman,  29i— 5,  342—3. 
(c)  Lord  Londesborou^h  v.  Foster,  (/)  Raiidfidd  ▼.  RandfiMt  3  De 

3  Best  k  8m.  805.  G.  F.  &  J.  766. 

(cO  1  Cruise  T.  10,  c.  4,  §  4.  (g)l  Cruise  T.  10,  c.  4,  §  15. 

(c)  1  Cruise  T.  10,  c.  4,  §  10, 13; 
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directs  certain  persons  to  sell  his  copyholds,  they  need 
not  be  admitted,  and  consequently  they  are  not  liable 
to  the  payment  of  a  fine  (a).  And  where  a  copyhold 
is  devised  to  trustees  for  a  term,  and  subject  thereto  to 
a  person  in  fee,  and  he  is  admitted,  and  pays  the  full 
•  fine  which  would  be  due  from  a  tenant  in  possession  in 
fee,  the  lord  has  both  a  tenant  on  the  roll  and  a  full 
fine,  and  therefore  cannot  force  the  trustees  to  come  in 
and  be  admitted,  and  pay  a  fine  (b).     2736. 

A  fine  is  due  on  the  change  of  the  lord  by  the  act  of 
God,  but  not  by  his  own  act  (c).     2736. 

The  lord  may  not  take  more  than  two  years'  improved  Amount 

•^  .^  r  thereof. 

annual  value,  in  the  case  of  a  fine  arbitrary  (cQ,  except 
upon  a  voluntaiy  grant  (e).  The  value  is  not  estimated 
by  the  rent  under  a  lease;  and  a  deduction  is  made  on 
account  of  quit  rents,  but  not  on  account  of  land  tax  (/). 
In  some  manors  the  fine  for  two  lives  taking  successively 
is  as  much  and  half  as  much  as  the  fine  for  one  life ;  and 
the  fine  for  three  lives  as  much  and  half  as  much  as  the 
fine  for  two  lives  (gr).     2737. 

In  many  manors,  upon  the  death  of  a  copyholder,  even  Henots. 
though  he  was  only  tenant  for  life,  the  lord  becomes 
entitled  to  his  best  beast  or  best  chattel,  whether  con- 
sisting of  a  jewel  or  piece  of  plate  or  anything  else,  or  to 
some  pecuniary  composition  in  lieu  thereof  {h).  A  heriot 
is  only  due  on  the  death  of  a  legal  tenant,  not  on  the 
death  of  the  person  entitled  to  au  equitable  estate  in  a 
copyhold  (i).  No  heriot  is  due  on  the  death  of  a  married 
woman  if  she  have  no  legal  estate  in  the  chattels  (j). 

(a)  1  Cruise  T.  10,  c.  4,  §  21.  (g)  1  Cruise  T.  10,  c.  4,  §  34. 

(6)  Everhigham  v.  IvaU,  L.  R.  8  {h)  1  Cruise  T.  10,  c.  4,  §  45  ;  2 

Q.  B.  (Ex.  Ch.)  388.  Bl.  Com.  422—424. 

(c)  Co.  Litt.  59  b.  (i)  1  Cruise  T.  10,  c.  4,  §  49. 

(flO  1  Cruise  T.  10,  c.  4,  §  32,  36.  (j)  1  Cruise  T.  10,  c.  4,  §  51  ;  2 

(e)  See  1  Cruise  T.  10,  c.  4,  §  38.  Bl.  Com.  424. 
(/)  1  Cruise  T.  10,  c.  4,  §  36. 

AA2 
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Tm!l?^xiv.  Where  a  copyhold  estate  is  divided  into  two  parts  by  a 
"'  devise  of  it  to  two  persons,  as  tenants  in  common,  each 

of  the  devisees  is  subject  to  the  payment  of  a  separate 
fine,  and  to  a  several  heriot  (a).     2738. 
servictiB.  Suit  of  couit  is  a  service  to  which  all  copyholders  are 

bound.  But  in  many  manors  copyholders  are  also  liable, 
by  particular  custom,  to  the  payment  of  rent  service, 
rents  of  assize  and  reliefs,  and  to  the  performance  of  a 
variety  of  services  (6).     2738. 

(a)  1  Cruise  T.  10,  c.  4,  §  55.  (ft)  1  Cruise  T.  10,  c.  3,  §  2. 
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OF  ALIENATION   BY   WILL. 


CHAPTER  I. 

OF   WILLS  GENERALLY,  AND  OF  DEVISES  AND  BEQUESTS 

JOINTLY  CONSIDERED. 


Section  I. 

Of  Wills  Generally. 

A  WILL  is  a   disposition   of  property  which   is   not   to  ^3^- "it. is. 
take  effect   in  any  manner,  either  inchoately  or  abso- 

•^  '  •'  Definition 

lutely,  before  the  death  of  the  testator,  that  is,  the  o*  a  wiu. 
person  whose  property  is  so  disposed  of,  but  is  to  take 
effect  on  or  after  that  event.  So  far  as  a  will  relates 
to  personal  estate,  it  is  sometimes  termed  a  "  testa- 
ment," and  sometimes  a  "  last  will  and  testament "  (a), 
2740. 

A  codicil  is  a  supplement  which  is  made  to  a  will,  nefinition 

*  *  '  of  a  oodicil. 

for  the  purpose  of  altering,  explaining,-  adding  to,  or 
subtracting  from  the  dispositions  made  by  the  will  (b). 
2741. 

A  donatio  mortis  causa  bears  a  resemblance  to  a  tes-  Donatio 

mortis 

tamentary  disposition,  but   yet   materially  differs  from  <»»«• 
it.      This   kind   of  donation   is  a  gift'  of  personal  pro- 
perty, made   by   one    who   apprehends   that   he   is   in 
peril  of  death,  and  evidenced  by  a  manual  delivery  by 

(fl)  Co.  Litt.  Ill  a.  Hayes  &  Jarm.  Concise  Forms  of 

(ft)  2  Bl.  Com.  600  ;  «  Cniise  T.       Wills,  6th  ed.,  by  Mr.  T.  S.  Badger- 
38,  c.  1,  §  13.    As  to  codicils,  see      Eastwood,  pp.  444 — 8. 
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cif^'Ji^'  ^™  ^^  ^y  another  person  in  his  lifetime  by  his  direction, 
' to  the  donee  or  some  one  else  for  the  donee,  of  the  pro- 
perty itself,  or  of  the  means  of  obtaining  possession  of 
the  same,  or  of  the  writings  by  which  the  ownership 
thereof  was  created,  and  conditioned  to  take  elSect  abso- 
lutely in  the  event  of  his  not  recovering  from  his  existing 
disorder,  and  not  revoking  the  gift  before  his  death  (a). 
Such  a  donation  partakes  partly  of  the  characteristics  of 
a  gift  inter  vivos,  and  partly  of  those  of  a  legacy.  It 
differs  from  a  legacy  in  these  respects  :  1.  It  takes  effect 
sub  modo  from  the  delivery  in  the  lifetime  of  the  donor; 
and  therefore  it  cannot  be  proved  as  a  testamentary  act 
in  the  proper  Court.  2.  It  requires  no  assent  or  other 
act  on  the  part  of  the  executor  or  a4niinistrator  to  per- 
fect the  title  of  the  donee.  It  differs  from  a  gift  inter 
vivos  in  certain  respects  in  which  it  resembles  a  legacy : 
1.  It  is  revocable  during  the  donor's  lifetime.  2.  It  may 
be  made  to  the  wife  of  the  donor.  3.  It  is  liable  to  the 
debts  of  the  donor  on  a  deficiency  of  assets  (//;.  2742. 
Anapixrfnt-       Although  a  will  made  in  execution  of  a  power  does 

ment  by  wUl  ^    °  ^ 

has  the  not  dcrivc  its  effect  from  the  Statute  of  Wills,  but  from 
of  a  devise.  ^]jg  dood  of  uscs  by  which  the  power  is  created,  and  a 
will  made  under  these  circumstances  is  in  fact  an  ap- 
pointment of  a  use;  yet,  being  made  through  the 
medium  of  a  devise,  it  has  all  the  essential  properties 
of  a  will.  Thus  a  will  made  in  execution  of  a  power 
is  revocable ;  the  appointee  must  survive  the  appointor, 
in  order  that  the  appointment  may  have  any  effect ; 
an  appointee  in  fee  simple,  if  heir  at  law,  was,  by  the 
old  law,  in  by  descent,  not  by  purchase;  and  a  will 
made  in  execution  of  a  power  is  construed  in  the  same 
manner  as  a  proper  will  (c),     2743. 

(a)  See  Story's  Eq.  Jur.  §  600.  (J)  Story's  Eq.  Jur.  §  606  a ;  1 

607  a,  607  c ;  1  Spence's  Eq.  Jur.  Spence's  Eq.  Jur.  196. 

196  ;    2   Spence's   Eq.   Jur.   912  ;  (r)  4  Cruise  T.  32,  c.  16,  §  24 

Pon'eUY.ffrUiear,2(}Be&y.2ei^.  —6. 
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All  adults  who  have  a  power  of  disposing  of  their  real  ^;,^P'JJf' 
or  personal  estate  by  any  conveyance  inter  vivos,  may  ^j^^^^ 
dispose  of  them  by  will  (a).     Persons  born  deaf,  blind,  "'^^  ^  '^^^' 

* 

and  dumb,  as  having  always  wanted  the  common  inlets 
of  understanding,  are  incapable  of  making  a  will.  Such 
as  have  their  senses  besotted  with .  drunkenness  are  also 
incapable  of  making  a  will,  by  reason  of  mental  dis- 
ability {b).  And  persons  under  such  circumstances  of  , 
duress  that  they  cannot  be  supposed  to  have  been  free 
agents,  are  incapable  of  making  a  will  (c).  Of  the  dis- 
abilities arising  from  unsoundness  of  mind,  infancy,  and 
coverture,  we  shall  have  occasion  to  speak  in  the  Fourth 
Part  of  this  Compendium  {d).  But  it  may  be  here  ob- 
served, that  where  a  testator  is  under  any  disability  at 
the  time  when  the  will  is  made,  it  does  not  become  valid 
by  the  removal  of  the  disability  before  his  death ;  for  the 
party  must  be  capable  of  making  a  will,  at  the  time 
when  the  will  is  executed  (e).     2744. 

Equity  will  rectify  a  clear  mistake  or  omission  in  a  where 
will,  if  it  is  apparent  on  the  face  of  the  will,  but  not  ^i»i  be  rec- 

,  .  ,  tiftedl?ytne 

otherwise  ( /),  except  in  certain  cases  of  mistake  in  the  ^°"^- 
name  or  description  of  a  devisee  or  legatee  (^).     2745. 

Where  a  testator  by  his  will  gave  a  legacy,  and  by  a 
codicil,  after  reciting  that  he  had  advanced  the  legatee 
a  certain  specified  sum,  directed  that  sum  to  be  con- 
sidered as  a  payment  on  account  of  the  legacy,  it  was 
held  that  the  sum  specified  in  the  codicil  ought  to  be 


(a)  6  Cruise  T.  38,  c.  2,  §  1  ;  1 
Wms.  Exors.  4th  cd.  11.  As  to 
competency  to  make  a  will,  and 
undue  influence,  see  Hayes  &  Jarm. 
Concise  Forms  of  Wills,  6th  ed.,  by 
Mr.  T.  S.  Badger-Eastwood,  pp.  83 
—87. 

(J)  2  Bl.  Com.  497  :  1  Jarm. 
Wills,  2nd  ed.  26. 

(c)  2  Bl.  Com.  497. 

(d)  As  to  criminals,  see  supra, 


par.  1615—1528. 

(r)  6  Cruise  T.  38,  c.  2,  §  10  ;  1 
Jarm.  Wills,  2nd  ed.  31. 

(/)  Story's  Eq.  Jur.  §  179,  180, 
181  ;  1  Jarm.  Wills,  2nd  ed.  337— 
340  ;  Parke7-  v.  Toofall  11  H.  L. 
Cas.  143  ;  In  re  DanieV a  Settlement 
Ti^iJitM,  L.  R.  1  Ch.  D.  (Ap.)  375  ; 
lie  Redfern^  Bedfcrn  v.  Bryning, 
L.  R.  6  Ch.  D.  133. 

(^)  See  infra,  Sect.  VI.  §  1. 
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'/1 1^'  deducted   from   the    legacy,   though  the    sum   actually 
-  advanced  was  less  than  the  sum  specified  (a).     2746a. 
It  is  essential  to  the  validity  of  a  will,  that  at  the 
time  of  its  execution   the  testator  should   know  and 
approve  of  its  contents  (b).     2746. 


Teetaniants 
either 
written  or 
verbal. 


Section  II. 
Of  the  Requisite  Forms  in  Devises  and  Bequests. 

1.  Of  the  Law  as  to  the  Requisite  Forms  before  the 

Stat.  1  Vict.  c.  26. 

Pr. III.T.16,      Testaments  are  divided  into  two  sorts:   written,  and 

Ch  1  8  2 

verbal  or  nuncupative;  of  which  the  former  is  com- 
mitted to  writing  in  the  first  instance,  while  the  latter 
depends  in  the  first  instance  merely  upon  oral  evidence, 
and  was  laid,  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3, 
under  many  restrictions,  except  when  made  by  mariners 
at  sea  and  soldiers  in  actual  service  (c).     2747. 

By  the  oth  section  of  that  statute,  it  is  enacted,  "  That 
all  devises  and  bequests  of  any  lands  or  tenements, 
devisable  either  by  force  of  the  Statute  of  Wills,  or  by 
this  statute,  or  by  force  of  the  custom  of  Kent,  or  the 
custom  of  any  borough,  or  any  other  particular  custom, 
shall  be  in  writing,  and  signed  by  the  party  so  devising 
the  same  or  by  some  other  person  in  his  presence  and  by 
his  express  directions,  and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utterly  void  and 
of  none  eflect ''  (d).     2748. 

In  consequence  of  this  statute,  the  following  circum- 
stances  are   absolutely  necessary   to   the   validity  of  a 


Requiaites 
to  a  devise 
under  the 
Statute  of 
Frauds 


(tf)  ///  7'e  Aird'x  Extate,  Aird  v. 
QiiM,  L.  R.  12  Ch.  D.  291. 
(J)    Ilastiloir  v.  Stobie,   L.    R. 


1  Pi-ob.  Ac  M.  64. 
(c)  2  Bl.  Com.  500. 
Id)  Burton,  §  260. 
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devise  of  hereditaments  of  freehold  tenure  made  before  ^h"i^ ;["2^ 

the  year  1838 :    1.  That  it  be  written.     2.  That  it  be 

signed  by  the  party  himself  or  by  some  other  in  his 
presence  or  by  his  express  directions,  3.  That  it  be 
attested  by  three  or  four  witnesses  in  the  presence  of  the 
testator  (a).  But  it  was  held  that  copyholds  were  not 
within  the  Statute  of  Frauds,  but  that  they  might  be 
devised  by  any  instrument  which  was  adequate  to  the 
testamentary  disposition  of  personal  estate  (&).     2749. 

Except  in  the  case  of  a  bequest  of  stock  in  the  public  ^J^^*J 
funds,  which  was  required  by  certain  statutes  to  be  ^  ^i***® 
attested  by  two  witnesses,  a  testament   of  chattels  is  ponoSaity. 
good,  by  the  old  law,  if  proved  to  be   written  in  the 
testator's  own  hand,  though  without  his  name  or  seal  to 
it,  and  without  any  witnesses  present  at  its  publication. 
And  though  written  in  another  man's  hand,  and  never 
signed  by  the  testator,  yet  if  proved  to  be  according  to 
his  instructions,  and  approved  by  him,  it  is  a  good  will 
of  personal  estate  (c).     2760. 

Where  a  will  is  written  on  several  sheets  of  paper,  the  Further 

remarka  na 

proper  practice  is  to  sign  each  page.     If  the  will  was  **>«^»"»«- 
contained  in  one  sheet  of  paper,  it  was  sufficient  by  the 
old  law  if  the  testator's  name  were  written  by  himself 
in  any  part  of  it  (d).     2761. 

By  the  old  law,  it  was  necessary  that  a  devise  should  Remarka  as 

•'to  publica- 

be  published,  that  is,  the  devisor  must  have  done  some  *^®"- 
act  from  which  it  could  be  concluded  that  he  intended 
the    instrument  to   operate  as  a   will    or    devise.      If> 
however,  he  executed  the  will,  and  the  woi'ds  "  signed 
and  published  by  him  as  and  for  his  last  will  and  testa- 
cy.) 6  Cruise  T.  38,  c.  5,  §  2 ;  2  (jX)  6  Cruise  T.  38,  c.  5,  §  7,  9  ; 
BL  Com.  376.                                          1  Jarra.  Wills,  2nd  ed.  66.     It  is 
(J)  1  Jarm.  Wills,  2nd  ed.  83  ;      marvellous  that  it  should  ever  have 
and  see  infra,  Ch.  2,  s.  3.                      been  sufficient  merely  to  sign  the 
{p)  2   Bl.   Com.   501  ;    1    Jarm.       lant  page.     Such  a  practice  opens 
Wills,  2nd  ed.  82,  88.                             a  wide  door  to  fraud. 
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ch  T  Ai*  nient "  occurred,  that  was  a  sufficient  publication  (a). 
And  even  an  attestation  of  the  testator's  having  signed, 
or  signed  and  sealed  the  will,  without  the  mention  of 
publication,  is  sufficient  evidence  of  publication  (6).  And 
publication  was  not  necessary  in  the  case  of  personal 
estate  (c).     2762. 

Further  Whcrc  the  tostator  owns  his  handwritim?  before  the 

reinarkB  m  ° 

ttoiS***"**"  witnesses,  it  is  sufficient,  though  they  do  not  see  him 
sign  his  name  (d).  An  attestation,  even  of  a  devise,  by 
the  witnesses  setting  their  marks  to  the, will,  is  good 
within  the  Statute  of  Frauds  (e).  It  is  not  necessary  to 
the  validity  of  the  execution  of  a  will  even  of  lands  by 
a  blind  man,  that  it  should  be  read  over  to  him  in  the 
presence  of  the  attesting  witnesses  (/).  And  although 
the  witnesses  attested  at  different  times  it  was  suf- 
ficient (gr).     2763. 

An  infamous  person  (such  as  a  person  convicted  of 
sheep-stealing)  is  not  a  competent  witness  (A).  And 
formerly  a  devisee,  legatee,  or  creditor  was  not  a  com- 
petent witness  to  a  devise.  This  occasioned  the  stat.  25 
Geo.  2,  c.  6.  By  s.  1,  "  if  any  person  shall  attest  the 
execution  of  any  will  or  codicil  which  shall  be  made 
after  the  24th  day  of  June,  1752,  to  whom  any  beneficial 
devise,  legacy,  estate,  interest,  gift,  or  appointment  of 
or  affecting  any  real  or  personal  estate,  other  than  and 
except  charges  on  lands,  tenements,  or  hereditaments  for 
payment  of  any  debt  or  debts,  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift  or 
appointment,  shall,  so  far  only  as  concerns  such  person 

(a)  6  Cruise  T.  38,  c.  5,  §  50,  51.  Sugd.  ConciBC  View,  284 ;  1  Jarm. 

(&)  Mackinley  v.  Shon,  8  Sim  Wills,  2n(i  cd.  69. 

561  ;  Bartholofnert  v.  Harris,  15  (/)  6  Cruise  T.  38,  c.  5,  §  20 ;  3 

Sim.  78 ;  Vhux^nt  v.  BUluyp  ofSodor  Jarm.  &  Byth.  by  Sweet,  21  ;   I 

and  Man,  4  De  G.  &  S.  294.  Jarm.  Wills,  2nd  ed.  26. 

(tf)  1  Wms.  BxoTS.  4th  ed.  71.  (^)  6  Cruise  T.  38,  c.  6,  §  82. 

id)  6  Cruise  T.  38,  c.  6,  §  15.  (A)  6  Cruise  T.  38,  c.  6,  §  48. 

(/»)  6  Cruise  T.  38,  c.  5,  §  19; 
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attesting  the  execution  of  such  will  or  codicil,  or  any  ^h"|'Z*2?* 
person  claiming  under  him,  be  utterly  null  and  void 
and  such  person  shall  be  admitted  as  a  witness  to  the 
execution  of  such  will  or  codicil,  within  the  intent  of 
the  said  Act,  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  mentioned  in  such  will  or 
codidL"  And  by  s.  2,  "  in  case,  by  any  wiU  or  codicil 
already  made  or  hereafter  to  be  made,  any  lands,  tene- 
ments, or  hereditaments,  are  or  shall  be  charged  with 
any  debt  or  debts,  and  any  creditor  whose  debt  is  so 
charged  hath  attested  or  shall  attest  the  execution  of 
such  will  or  codicil,  every  such  creditor,  notwithstanding 
such  charge,  shall  be  admitted  as  a  witness  to  the  execu- 
tion of  such  will  or  codicil,  within  the  intent  of  the  said 
Act  "(a).    8764. 

This  statute  does  not  extend  to  wills  of  personal  estate 
only,  the  preamble  relating  only  to  real  estate;  and  a 
legacy  to  a  person  who  is  an  attesting  witness  to  such 
a  will  is  not  void  (6).  And  the  Act  does  not  extend 
to  a  devise  of  real  property  to  the  wife  of  one  of  the 
witnesses.  So  that,  in  such  a  case,  the  husband  is  not 
a  credible  witness  (c).     2766. 

A  person  cannot  empower  himself  to  give  lands  by  a 
will  not  duly  attested  {d).  All  devises  by  which  terms 
for  years  or  other  interests  arising  out  of  lands  are 
created,  or  by  which  powers  to  sell  or  charge  lands  are 
given,  are  within  the  Statute  of  Frauds.  If,  however,  a 
will  duly  executed  contains  a  general  charge  of  legacies 
on  the  testator's  lands,  such  charge  will  extend  to 
legacies  given  by  a  subsequent  will  or  codicil  not  duly 
attested.  But  if  a  person  by  will  duly  attested,  charges 
his  real  estate  with  such  legacies  and  annuities  as  he 

(a)  6  Cruise  T.  38,  c.  5.  §  44,  436;  Foster  ^.Banhiry,  3  Sim.  40. 
45.  (jo)  Burton,  §  265. 

(ft)  EmunnelY.  Q^nstable.SB.xiss.  (d)  6  Cruise  T.  38,  c.  5,  §  53. 
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^;,^|^JJ''' shall  afterwards  give  and  charge  upon  that  estate  by 
will,  whether  attested  or  not,  a  charge  by  an  unattested 
codicil  will  not  be  good  (a).     2766. 

Terms  for  years  already  created  were  disposable  by 
testament  before  the  Statute  of  Wills,  and  they  are  not 
comprehended  within  the  Statute  of  Frauds,  and  might 
therefore  be  disposed  of  by  any  kind  of  will  or  testa- 
mentary disposition,  unless  they  became  attendant  on 
the  inheritance,  when  they  were  considered  as  part  of 
the  inheritance,  and  not  as  chattels  real,  and  could 
only  be  disposed  of  by  such  a  will  as  would  pass  the 
inheritance  (6).     8767. 

wui  in  the        An  instrument  may  operate  as  a  will,  though  it  be  in 

iSSr^^*  the  form  of  a  deed  or  some  other  than  a  testamentary 
form,  especially  where  it  cannot  operate  in  the  form 
intended,  or  where  it  contains  a  power  of  revocation. 
But  if,  in  order  to  give  full  effect  to  an  instrument,  it 
must  be  considered  as  an  act  inter  vivos,  it  is  generally 
not  testamentary,  especially  if  there  is  no  power  of 
revocation  (c).  Yet  an  instrument  may  operate  as  a 
will,  though  it  be  only  partially  testamentary  (d).  2768. 

Regirtmtion      By  the  stats.  2  &   3  Anne  c  4,  and   6  Anne  c.  35, 

of  willij  In 

L'd^MidSe  ^^l^^-^^g  ^^  ^^®  West  Riding  of  Yorkshire,  by  the  latter 
"""•  statute  relating  to  the  East  Riding,  by  the  stat.  8  Geo.  2, 

c.  6,  relating  to  the  North  Riding,  and  by  the  stat. 
7  Anne  c.  20,  relating  to  the  county  of  Middlesex,  wills 
are  made  void  against  a  subsequent  purchaser,  unless  a 
memorial  be  registered  as  directed  by  those  statutes  (e). 
2769. 

(fl)  6  Cruise  T.  38,  c.  5,  §  56,  56,  2n(ied.  508—624  ;  1  Sugd.  Pow.  261 

59  ;  1  Rop.  Leg.  by  White,  686 ;  1  n. ;  1  Jann.  Wills,  2nd  ed.  12.  17, 

Jarm.  Wills,  2nd  ed.  78,  79.  18,  19. 

(J)  6  Cruise  T.  38,  c.  6,  §  72,  74.  (rf)  Doe  d.  CVaxn  v.  Crwu,  8  Ad.  A: 

(c)  Att.'Oin.  V.  Jiiiu'it,  3  Price  E.  (N.  S.)  714. 

368  ;  Tim2)S0fi  v.  Bromie,  3  My.  &  (r)  6  Cruise  T.  38,  c.  1,  §  28—32 ; 

K,'Si2\  Fletrlu^r^.FUteherAYi^TQ  Sugd.  Concise  View,  577;   Chad- 

79  ;  In  the  good*  of  Morgan,  L.  R.  n^ich  v.  Tvrner,  34  Roav.  634. 
1  Prob.  A:  M.  219;  9  Jarm.  A:  Byth. 


. 
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But  by  the  stat.  37  &  38  Vict!  c.  78,  s.  8,  "  where  the  ^;Jl]ll^* 
will  of  a  testator  devising  land  in  Middlesex  or  York-  ^^^,^,^^g^ 
shire  has  not  been  registered  within  the  period  allowed  ^m  In  ^' 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a  etJ!,  c^tS' 

1  i  1  1         1       •  1  "*  certain 

purchaser  or  mortgagee  by  the  devisee  or  by  some  one  cases, 
deriving  title  under  him,  shall,  if  registered  before,  take 
precedence  of  and  prevail  over  any  assurance  from  the 
testator*s  heir  at  law."     2760. 

Wills  devising  lands  or  tenements  in  the  city  and  S"SlS* 
liberties  of  London,  duly  executed  and  attested,  may  be  SniSin.**' 
enrolled  either  in  the  Hustings  of  Pleas  of  Land  or 
Common  Pleas;  the  same  being  first  proved  in  open 
Court,  on  the  oaths  of  two  of  the  subscribing  witnesses 
thereto,  and  proclaimed  at  one  of  these  Courts  (a). 
2761. 

A  will  of  personalty,  including  terms  for  years  and  Probate. 
other  chattels  real,  must  have  been  proved  in  the  proper 
Ecclesiastical  Court :  otherwise  its  existence  could  not  be 
recognized  in  any  Court.  But  a  wiU  of  realty  alone  need 
not  have  been  proved;  and  so  far  as  a  will  relates  to 
realty,  probate  of  it  in  the  Ecclesiastical  Court  was  of  no 
avail.  But  by  the  stat.  20  &  21  Vict.  c.  77,  ss.  61—64, 
wiUsare  proved  in  the  Court  of  Probate  [now  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice];  and  such  proof  is  conclusive  evidence  of  the 
validity  and  contents  of  a  will  of  realty  (6).  Where,  how- 
ever, a  will  is  limited  to  the  disposition  of  real  property 
only,  it  is  not  entitled  to  probate,  although  it  contains 
the  appointment  of  an  executor,  with  directions  to 
convert  the  real  into  personal  estate  (c).     2762. 

No  relief  will  be  afforded  to  the  legatees  or  devisees  No  relief 
under  a  will  defectively  executed  (d).     Being  volunteers,  defective 

(fl)  1  Jarm.  &  Byth.  by  Sweet,  (o)  Inthegooditof  Jane  Barden^ 

263.  L.  R.  1  Pmb.'  &  M.  325. 

(Jf)  1  Wms.  Bxora.  5th  ed.  34, 21  ;  (d)  S(>o  Story's  Eq.  Jur.  §  105  a, 

2  Steph.  Com.  202—5.  106- 
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pt.  iii.t.16,  ^j^^y  j^j^  deemed  to  have  bb  little  equity  as  the  heir  or 

7. next  of  kin.  or  even  less,  as  it  is  a  maxim  that  fortior  et 

of  a  wiiL  iiiquior  est  dispositio  legis,  quam  hominis  (a)  ;  and  there- 
fore the  legal  right  which  has  vested  in  the  latter  will 
not  be  taken  away ;  for  the  maxim  is,  that  where  the 
equity  is  equal,  the  law  must  prevail.     2763. 

II.  0/  the  Alterations  as  to  the  Requisite  Forms  made  by 
the  Stat,  1  Vict.  c.  26  (b) ;  and  of  the  Provisions  of  the 
Stat.  15  Vict,  c,  24,  and  the  stat,  24  &  25  Vict.  c.  114. 

Signature.  By  the  stat.  1  Vict.  c.  26,  s.  9,  "  no  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed  in  manner 
hereinafter  mentioned ;  (that  is  to  say,)  it  shall  be  signed 
at  the  foot  or  end  thereof  by  the  testator,  or  by  some 

Attestiition.  othcr  pcrsou  in  his  presence  and  by  his  direction ;  and 
such  signature  shall  be  made  or  acknowledged  by  the 
testator,  in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time,  and  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary."    But  by  s.  11,  it  is 

Exceptions   providcd,  "  that  any  soldier  being  in  actual  military  ser- 

in  vtio  caaB 

o'«>idie«  yicQ^  QT  any  mariner  or  seaman  being  at  sea,  may  dispose 
of  his  personal  estate  as  he  might  have  done  before  the 
making  of  this  Act."  And  by  s.  12,  it  is  further  enacted, 
that  this  Act  shall  not  prejudice  or  affect  any  of  the 
provisions  contained  in  the  stat.  11  Geo.  4  &  1  Will.  4, 
c.  20,  "  respecting  the  wills  of  petty  officers  and  seamen 


(a)  Co.  Litt.  338  a. 

(J)  By  1  Vict.  c.  26,  8.  34,  it  is 
enacted,  "  That  this  Act  shall  not 
extend  to  any  will  made  before  the 
1st  day  of  January,  1838,  and  that 
every  will  re-executed  or  i*c-pub- 
lished  or  revived  by  any  codicil, 
shall,  for  the  purposes  of  this  Act, 
be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shaU 
he  so  re-executed,  re-published,  or 


revived  ;  and  that  this  Act  shall 
not  extend  to  any  estate .  ffour 
autre  via  of  any  person  who  shall 
die  before  the  1st  day  of  Januaiy 
1838."  For  decisions  on  this  Act' 
see  Hayes  and  Jarm.  Concise  Forms 
of  Wills,  Gth  edition,  by  the  late 
Mr.  T.  6.  Badger-Eastwood,  the 
learned  Reader  on  the  Law  of  Real 
Property  to  the  Inns  of  Court. 
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in  the  Royal  Navy,  and   non-commissioned   officers   of  ^^"J-^-^^*!' 
marines^  and  marines,   so  far  as  relates  to  their  wages, 
pay,  prize  money,  bounty  money,  and  allowances,  or  other 
moneys  payable  in  respect  of  services  in  Her  Majesty's 
Navy."     2764. 

The  eleventh  section,  as  regards  soldiers,  is  confined  to 
those  who  are  on  an  expedition.  On  the  other  hand,  as 
regards  sailors,  it  extends  to  those  who  are  on  an  expedi- 
tion, though  not  at  sea  at  the  time.  It  applies  even  to 
sailors  in  the  Merchant  Service,  though  they  be  superiors 
of  a  ship  (a).     2766. 

By  the  stat.  15  Yict.  c.  24,  s.  1.  the  following  enact-  8tat.i5Vict. 

c  24. 

ment  is  made  :  "Where  by  the  statute  1  Vict,  c  26,  it  is  whenaigna- 
enacted,  that  no  will  shall  be  valid  unless  it  shall  be  wm  ^loi  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  tSS. 
some  other  person  in  his  presence,  and  by  his  direction ; 
every  will  shall,  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator  or  of  the  person  signing  for 
him  as  aforesaid,  be  deemed  to  be  valid  within  the  said 
enactment,  as  explained  by  this  Act,  if  the  signature  shall 
be  80  placed  at  or  after,  or  following,  or  under,  or  beside, 
or  opposite  to  the  end  of  the  will,  that  it  shall  be  apparent 
on  the  face  of  the  will  that  the  testator  intended  to  give 
effect  by  such  his  signature  to  the  writing  signed  as  his 
will,  and  that  no  such  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow  or  be 
immediately  after  the  foot  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between 
the  eoncluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be  placed 
among  the  words  of  the  testimonium  clause  or  of  the 
clause  of  attestation,  or  shall  follow  or  be  after  or  under 

(a)  Shelf.  Beal  Prop.  Acts,  6th  better  provision  respecting  wills  of 
ecL  490.  See  stat  28  &  29  Vict,  seaman  and  marines  of  the  Boyal 
c.  72^  entitled  **An  Act  to  make      Navy,  and  Marines." 
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pt.  in.T.i5.  the  clause  of  attestation,  either  with  or  without  a  blank 

Ch.  1,  «.  2.  ' 

space  intervening,  or  shall  follow  or  be  after,  or  under  or 

beside  the  names  or  one  of  the  names  of  the  subscribing 
witnesses,  or  by  the  circumstance  that  the  signature  shall 
be  on  a  side  or  page  or  other  portion  of  the  paper  or 
papers  containing  the  will  whereon  no  clause  or  para- 
graph or  disposing  part  of  the  will  shall  be  written  above 
the  signature,  or  by  the  circumstance  that  there  shall 
appear  to  be  sufficient  space  on  or  at  the  bottom  of  the 
preceding  side  or  page  or  other  portion  of  the  same  paper 
on  which  the  will  is  written  to  contain  the  signature  ; 
and  the  enumeration  of  the  above  circumstances  shall  not 
restrict  the  generality  of  the  above  enactment ;  but  no 
signature  under  the  said  Act  or  this  Act  shall  be  opera- 
tive to  give  effect  to  any  disposition  or  direction  which  is 
underneath  or  which  follows  it,  nor  shall  it  give  effect  to 
any  disposition  or  direction  inserted  after  the  signature 
shall  be  made/'    And  by  s.  2,  it  is  enacted,  "  that  the 
provisions  of  this  Act  shall  extend  and  be  applied  to 
every  will  already  made,  where  administration  or  probate 
has  not  already  been  granted  or  ordered  by  a  Court  of 
competent  jurisdiction  in  consequence   of  the   defective 
execution  of  such  will,  or  where  the  property,  not  being 
within  the  jurisdiction  of  the  Ecclesiastical  Courts,  has 
not  been  possessed  or  enjoyed  by  some  person  or  persons 
claiming  to  be  entitled  thereto  in  consequence  of  the 
defective  execution  of  such  will,  or  the  right  thereto  shall 
not  have  been  decided  to  be  in  some  other  person  or 
persons  than  the  persons  claiming  under  the  will,  by  a 
Court  of  competent  jurisdiction,  in  consequence  of  the 
defective  execution  of  such   will."     By  s.  3,  '*  the  word 
*  will  *  shall  in  the  construction  of  this  Act  be  interpreted 
in  like  manner  as  the  same  is  directed  to  be  interpreted 
under  the  provisions  in  this  behalf  contained  in  the  said 
Act  of  the  first  year  of  the  reign  of  Her  Majesty  Queen 
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Victoria."    And  by  a  4,  "  this  Act  may  be  cited  as  '  The^^™;^;^^^' 
Wills  Act  Amendment  Act,  1852.' "    2766.  ' — 

A  signature  by  the  testator,  after  the  witnesses  have  ^XftSSa. 
attested,  although  in  their  presence,  is  not  a  compliance  ^^'^' 
with  the  statute  1  Vict.  c.  26,  s.  9.  An  attesting  witness 
may  sign  for  the  testator  by  his  direction.  A  will  may  be 
attested  by  the  witnesses  making  marks,  and  the  testator 
may  write  the  names  of  the  witnesses  opposite  their 
respective  marks.  But  an  attesting  witness,  able  to  write, 
cannot  subscribe  for  another  witness  who  is  unable  to 
write ;  yet  he  may  guide  the  hand  of  the  latter,  at  his 
request.  A  husband  who  is  witness  to  a  will  cannot  also 
subscribe  for  his  wife.  To  pass  over  a  signature  pre- 
viously  made  with  a  dry  pen,  or  to  correct  a  signature 
amounts  to  no  more  than  an  acknowledgment  of  a  signa- 
ture ;  and  if  an  attesting  witness,  on  the  re-execution  of 
a  will,  merely  traces  his  previous  signature  with  a  dry 
pen,  or  corrects  his  signature,  it  is  insufficient  (a). 
8767. 

The  only  safe  way  is,  for  the  testator  and  witnesses  not 
only  to  be  in  the  same  room  at  the  time  of  the  will  being 
attested,  but  for  the  witnesses  to  be  so  placed  that  the 
testator  can  see  them  attest  (b).    8768. 

Where  a  will  refers  to  a  paper,  such  paper  cannot  be 
incorporated  with  the  will,  unless  it  is  both  clearly 
identified  with  the  description  of  it  given  in  the  will, 
and  is  shown  to  have  been  in  existence  at  the  time  the 
will  was  executed.  The  onus  of  establishing  these  two 
matters  lies  on  the  person  who  seeks  so  to  incorporate 
the  paper  (c).    2768a. 

By  the  stat.  1  Vict.  c.  26,  s.  13,  ''  every  will  executed  PubUcatioii 

(a)  Shelf.  Real  Prop.  Acts,  6th  (h)  Shelf.  Real  Prop.  Acts,  6th 

ed.  487  ;  1  Wms.  Ezors.  5th  ed.  ed.  488. 

82—3  ;  In  the  goods  of  Wm.  Frithj  (a)  Singleton  ▼.  Tomlimon,  L.  R. 

1   Swa.  ft  Tris.  8 ;  Hwdmarth  ▼.  3  Ap.  Gas.  404. 
ChwrWm,  8  H.  L.  Ois.  160. 

VOL.  IL  Bfi 
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Gn  \*'bT'2^  ^  nxanner  hereinbefore  required  shall  be  valid  without 
^^^^     any  other  publication  thereof."     8769. 
requmte.         gy  g  j^  cc  j£  gj|y  person  who  shall  attest  the  execution 
be  v(>id  on    of  a  will  shall  at  the  time  of  the  execution  thereof  or  at 

aoooant  or 

toi^ST     ^^y  ^^^  afterwards  be  incompetent  to  be  admitted  a 
^tolmf      witness  to  prove  the  execution  thereof,  such  will  shall 

not  on  that  account  be  invalid."     2770. 
Gifutoan       Bv  s.  15,  **  if  auv  person  shall  attest  the  execution  of 

attdtting  "  "    * 

bj^5d  ^  *^y  ^^  ^  whom  or  to  whose  wife  or  husband  any  bene- 
ficial devise,  legacy,  estate,  interest,  gift,  or  appointment 
of  or  affecting  any  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of  any 
debt  or  debts),  shall  be  thereby  given  or  made,  such  devise, 
legacy,  estate,  interest,  gift,  or  appointment,  shall,  so  fax 
only  as  concerns  such  person  attesting  fche  execution  of 
such  will,  or  the  wife  or  husband  of  such  perscm,  or  any 
persoii  claiming  under  auch  person  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  person  so  attesting  shall 
be  admitted  as  a  witness  to  prove  the  execution  of  such 
will,  or  to  prove  the  validity  or  invalidity  thereof,  not- 
withstanding such  devise,  legacy,  estate,  interest,  gift^  or 
appointment  mentioned  in  such  will."    2771. 

attertiMto       ^y  ®'  ^^>  "  ^^  ^^*®®  ^y  ^'^y  ^^  ^'^y  '^  ^^  personal 
^w*itS^  estate  shall  be  charged  with  any  debt  or  debts,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose 
debt  is  so  charged,  shall  attest  the  execution  oi  such  will, 
such  creditor  notwithstanding  such  charge  shall  be  ad- 
mitted a  witness  to  prove  the  execution  of  such  will,  or 
to  prove  the  validity  or  invalidity  thereof."    2772. 
bfSSttod      -^y  ®*  ^*^'  "  ^^  person  shall,  on  account  of  his  being  an 
a  witne«.     exccutor  of  a  will,  be  incompetent  to  be  admitted  a  wit- 
ness to  prove  the  execution  of  such  will,  or  a  witness  to 
prove  the  validity  or  invalidity  thereof."    977S. 
No  altera-        By  8.   21,  "  uo  obliteration,  interlineation,  or  other 
wiu  ihau     alteration  made  in  any  will  after  the  execution  tfamreof 
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shall  be  valid  or  have  any  effect,  except  so  far  as  the  q^")'^  Jf' 
words  or  effect  of  the  will  before  such  alteration  shall  not  ^^^^^ 
be  apparent,  unless  such  alteration  shall  be  executed  in  exiS^tod'u 
like  manner  as  hereinbefore  is  required  for  the  execution  ^^ 
of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  sig- 
nature of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end 
of  or  opposite  to  a  memorandum  referring  to  such  altera- 
tion, and  written  at  the  end  or  some  other  part  of  the 
will"    2774. 
A  will  of  immovable  property,  including  terms  forwuiBof 

teetatora 

years,  is  generally  governed  by  the  law  of  the  country  ^J^^** 
where  it  is  situate  (a).  But  a  will  of  chattels  personal 
(not  being  an  appointment  under  a  power)  was  generally 
governed,  as  regards  its  requisites,  its  constructive  inter- 
pretation, and  its  operation,  by  the  law  of  the  country 
which  was  the  testator's  domicile  at  the  time  of  making 
his  wiU  and  of  his  death,  where  there  was  no  intermediate 
change  of  domicile  (6).    2776. 

By  the  stat.  24  &  25  Vict.  c.  114,  it  is  enacted  asstat.24&25 

*•  11  Ti  •!!  -11  •  Vict.  c.  114. 

follows :  "  Every  will  and  other  testamentary  instrument  w*"«  °»«^« 
made  out  of  the  United  Kingdom  by  a  British  subject  ^^^5j|^^ 
(whatever  may  be  the  domicile  of  such  person  at  the  time  i![jSJ£igto 
of  making  the  same  or  at  the  time  of  his  or  her  death)  the  place' 
shall  as  regards  personal  estate  be  held  to  be  well  exe-  or  where  the 

•  testator  was 

cuted  for  the  purpose  of  being  admitted  in  England  and  ^^"^^^ 

(a)  1  Jarm.  Wills,  2nd  ed.  1,  3,  Jann.  Concise  Forms  of  Wills,  6th 

note  (A)  ;  ^hrke  ▼.  Lord  Carhery^  ed.,  by  Mr.  T.  S.  Badger-Eastwood, 

L.  R.  16  Bq.  461.  22—36,  and  1  Jarm.  Wills,  2nd  ed. 

(V)  1  Jarm.  Wills,  2nd  ed.  2 — 10;  8,  9;  Hodgson  v.  Du  Beauehesne^ 

Bremer  v.  Freeman,  10  Moo.  P.  C.  12  Moo.  P.  C.  285 ;  EfMhvit'^  Wylio, 

C.  306,  358,  359.    Freke  v.  Lwd  10  H.  L.  Gas.  1  ;  and  see  24  &  25 

Carhery,  L.  R.  16  Sq.  461.    As  to  Vict.  c.  121 ;  Saldane  v.  EcJtfordi 

what    constitutes    domicile,    see  L.  R.  8  Bq.  631. 
Ronnd  on  Domicile,  and  Hayes  & 

bb2 
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^H.'i|*I*2f'  IrelMid  to  probate,  and  in  Scotland  to  confirmation,  if 

or  the  law  of  ^^®  samc  bc  made  according  to  the  forms  required  either 

S*o^!''^*  by  the  law  of  the  place  where  the  same  was  made,  or  by 

the  law  of  the  place  where  such  person  was  domiciled 

when  the  same  was  made,  or  by  the  laws  then  in  force  in 

that  part  of  Her  Majesty's  dominions  where  he  had  his 

domicile  of  origin  "  (s.  1)  (a).    2776. 

Wills  made       "  Everv  will  and  other  testamentary  instrument  made 

in  the  king-  •'  "^ 

^ittodtf  within  the  United  Kingdom  by  any  British  subject  (what- 

SSdLi^to    ®v6r  may  be  the  domicile  of  such  person  at  the  time  of 

^''^^  making  the  same  or  at  the  time  of  his  or  her  death)  shall 

as  regards  personal  estate  be  held  to  be  well  executed^ 

and  shall  be  admitted  in  England  and  Ireland  to  probate, 

and  in  Scotland  to  confirmation,  if  the  same  be  executed 

according  to  the  forms  required  by  the  laws  for  the  time 

being  in  force  in  that  part  of  the  United  Kingdom  where 

the  same  is  made  "  (s.  2).    2777. 

Change  of        ''  No  will  Or  other  testamentary  instrument  shall  be 

to  invalidate  held  to  bc  rcvoked  or  to  have  become  invalid,  nor  shall 

will  or  altar 

ito  OTmrtruo-  j^q  coustructiou  thereof  be  altered,  by  reason  of  any 
subsequent  change  of  domicile  of  the  person  making  the 
same  "(s.  3).    2778. 

Nothing  in       "Nothing:  in  this  Act  contained  shall  invalidate  any 

thiB  Act  to  °  *^ 

JSito^^w.  ^^^  ^'^  other  testamentary  insti*ument  as  regards  personal 
wiM  made,  estate  which  would  have  been  valid  if  this  Act  had  not 
been  passed,  except  as  such  will  or  other  testamentary 
instrument  may  be  revoked  or  altered  by  any  subsequent 
will  or  testamentary  instrument  made  valid  by  this 
Act"(s.  4).  2779. 
i^ntof  "This  Act  shall  extend  only  to  wills  and  other  testa- 
mentary instruments  made  by  persons  who  die  after  the 
passing  of  this  Act "  s.  5).     2780. 

(fl)  ^^Pechel  v.HUderleyy  L.R.  I  Prob.  k  M.  673. 


Act. 
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SECfTION  in. 

What  may  be  Devised  or  Bequeathed. 

By  the  old  law,  a  mere  hope  or  chance  of  succession  of  pt-  in.T.15, 
an  heir  apparent  or  presumptive  was  not  devisable  (a).  ^^    ^^ — 

2>9Q^  BuooeiBion. 

Nor  could  an  interest  which  at  the  time  of  making  of  gjj^K®*^* 
the  will  was  contingent,  if  the  testator  was  not  then 
ascertained  as  the  person  in  whom  or  in  whose  heirs  the 
interest  must  vest,  if  it  vest  at  all  {b).  But  a  contingent 
interest  in  fee  under  a  shifting  executory  limitation  in 
&vour  of  a  person  ascertained,  may  be  devised,  both 
under  the  old  law  and  the  new,  even  by  the  heir  of  such 
person,  where  it  would  have  descended  (had  it  not  been 
devised)  not  to  the  heir  of  such  heir,  but  to  the  heir  of 
such  person  himself,  the  first  purchaser  under  the  executory 
limitation  (0).     2782. 

Estates  which  were  devested  and  converted  into  rights,  ^f^^^f 
whether  at  the  time  of  making  the  will  or  only  at  the  *^**"' 
testator's  death  were  not  devisable  (d),     2783. 

By  the  old  law,  in  the  case  of  a  devise  of  a  legal  Testator 

^"       mtist  have 

estate,  the  will  could  not  take  effect  unless  the  devisor  ^"i»* 

'  at  the  date 

was  not  only  seised  at  the  date  of  the  will,  but  was  also  ^J iJt'hil 
seised  at  the  time  of  his  death.  Hence,  if  a  person  ^^**** 
devised  his  lands,  and  was  afterwards  disseised,  and  died 
before  entry,  the  devise  was  void  (e).  And  where  there 
was  a  tenant  for  life,  with  a  vested  remainder  or  a  re- 
version immediately  expectant  thereon  in  another  person, 
and  such  tenant  for  life  levied  a  fine,  it  devested  the 
remainder  or  reversion,  and  turned  it  to  a  right,  leaving 

(a)  Burton,  §  258.  (jl)  Burton,  §  259  ;  Watk.  Conv. 

(ft)  Burton,  §  267,  258  ;  2  Pres.  3i-d  ed.  by  Prest.  97,  114  ;  1  Jann. 

Shep.  T.  322.  Wills,  2nd  ed.  38, 122,  124. 

(<?)  IngUby  v.  Ameott^,  21  Beav.  («)  6  Cruise  T.  38,  c.  3,  §  37. 
685. 
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Pt.  m.T.16, 
Ch.  1,  8.  8. 


Title  by 

mere 

aioii. 


Interest  of 
grantor 
under  a 
oonvevanoe 
voidable  in 
eqnity. 


Estate  of 
mortgagee. 


Equity  of 
rMiomptioiu 


After- 

acquired 

property. 


in  the  remainderman  or  reversioner  a  mere  right  of 
entry,  which  was  not  devisable  (a).    2784. 

It  has  been  held  that  a  person  in  possession  of  land 
without  other  title,  has  a  devisable  interest,  and  that  the 
heir  of  his  devisee  can  maintain  ejectment  against  a 
person  who  has  entered  upon  the  land,  and  cannot  show 
title  or  possession  in  any  one  prior  to  the  testator  (b).  2786. 

But  where  a  person  executed  a  conveyance  which  was 
voidable  in  equity,  he  had  not  a  right  of  entry,  but  an 
equitable  estate,  which  he  might  devise,  even  before  the 
Wills  Act  (c).    2786. 

If  a  mortgagee  devised  the  lands  mortgaged  before  the 
condition  was  broken,  such  devise  was  void  because  a 
condition  was  not  devisable.  But  an  estate  in  mortgage 
may  be  devised  after  the  condition  is  broken.  And  an 
equity  of  redemption  being  an  equitable  estate,  is  devis- 
able (d).    2787. 

By  the  old  law,  a  devise  only  operated  upon  such  real 
estates  as  the  testator  had  at  the  time  of  executing  and 
publishing  his  will.  Freehold  lands  purchased  after  that 
time  would  not  pass,  unless  subsequent  to  the  purchase 
or  contract  the  devisor  republished  his  will  (e).  Nor 
would  copyholds,  unless  they  were  afterwards  surrendered 
to  the  use  of  the  will  (/).  But  where  an  agreement  in 
writing  was  entered  into  for  the  purchase  of  lands,  and 
before  a  conveyance  of  the  legal  estate  was  executed  the 
purchaser  devised  the  lands  so  contracted  for,  and  died, 
such  devise  was  held  good  in  equity  (g).    And  even  a 


(a)  6  Cruise  T.  88,  c.  3,  §  30. 

(&)  A^her  v.  WhUlocky  L.  R.  1 
Q.  B.  1. 

(<?)  Stump  V.  Oaby,  2  D.  M.  & 
G.  629  ;  Oredey  v.  Mowley^  4  D. 
&  J.  78. 

(^)  6  Cmipe  T.  38,  c.  3.  §  13, 
14 ;  2  Pres.  Shep.  T.  242  ;  Watk. 
Conv.  3rd  ed.  by  Prest.  33. 


(e)  2  BL  Com.  378—9;  Sugd. 
Concise  View,  127  ;  Burton,  §  268; 
1  Jarm.  WiUs,  2nd  ed.  39.  See 
infra.  Section  X. 

(/)  Sugd.  Concise  View,  128  ;  1 
Jarm.  Wills,  2nd  ed.  46. 

C<7)  6  Cruise  T.  38,  c.  3,  §  8 ; 
Sugd.  Concise  View,  126. 
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parol  agreement  for  the  purchaae  of  lands,  which  was  ^i^"*^Jf ' 
admitted,  so  as  to  be  binding  on  the  parties  notwith- 
standing  the  Statute  of  Frauds,  would  vest  such  an 
interest  in  the  purchaser  as  he  might  devise  by  will  (a). 
A  term  for  years,  however,  purchased  by  a  testator  after 
the  execution  of  his  will,  passed  by  it  even  at  law, 
because  it  is  only  a  chattel  real  (b).    2788. 

By  the  old  law,  a  joint  tenant  could  not  devise  his  ^^J^^ 
share,  whether  he  survived  the  other  joint  tenant  or  not.  '»^»»*^ 
For  as  regards  real  estate,  the  stat.  4  &  5  Hen.  8,  c.  5, 
only  enables  persons  having  a  sole  estate  in  fee  simple 
or  seised  in  fee  simple  in  coparcenary  or  in  common  to 
devise.  And  even  though  the  joint  tenancy  was  severed, 
still  the  share,  in  the  case  of  real  property,  would  not 
pass  by  a  will  made  before  the  severance,  because  the  old 
law  only  considered  what  estate  the  devisor  had  at  the 
time  of  making  his  will.  But  in  the  case  of  leaseholds 
or  other  personal  property,  if  the  joint  tenancy  was 
severed,  a  general  or  residuary  bequest  in  a  will  made 
previous  to  the  severance  would  pass  the  share.  And 
the  same  is  now  the  case  with  regard  to  real  property, 
where  there  is  a  general  or  residuary  devise  made  since 
the  year  1838 ;  as  a  will  now  operates  on  after-acquired 
property  (c).    2788. 

By  1  Vict.  c.  26,  a  3,  it  is  enacted,  "  that  it  shall  be  ?^^^^ 
lawful  for  every  person  to  devise,  bequeath,  or  dispose  of  mayb^*^^ 
by  his  will  executed  in  manner  hereinafter  required,  all  by  wiu,  ^ 
real  estate  and  all  personal  estate  which  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his 
death,  and  which,  if   not  so  devised,  bequeathed,  or 
disposed  of,  would  devolve  upon  the  heir  at  law,  or 

(a)  6  Cruise  T.  38,  c.  8,  §  11.  (^)  Co.  Litt.  185  b;  6  Cruise  T. 

(J)  6  Cruise  T.  88,  c.  3,  §  43 ;  38,  c.  3,  §  27,  28  :  1  Jarm.  Wills, 

but  see  supra,  par.  673 — 581e,  and  2nd  ed.  35  ;  Walk.  [Conv.  3rd  ed. 

infra,  par.  2092,  as  to  attendant  by  Prest  82. 
terms. 
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Pr. 

Ch 


.  III.T.15,  customary  heir  of  him,   or,  if  he  became  entitled  by 
descent,  of  his  ancestor,  or  upon  his  executor  or  adminis- 


oomprifling  tnitor ;  and  that  the  power  hereby  given  shall  extend  to 

custom&ty  ^       ^11 

froehdids  all  real  estate  of  the  nature  of  customary  freehold  or 

holds  with-  tenant  right,  or  customary  or  copyhold,  notwithstanding 

tSore^  ^^^  the  testator  may  not  have  surrendered  the  same 

iSdliS?***'  to  the  use  of  his  will,  or  notwithstanding  that,  being 

themaa  entitled  as  heir,  devisee,  or  otherwise,  to  be  admitted 

then  be  thereto,  he  shall  not  have  been  admitted  thereto,  or  not- 

devued;  ' 

withstanding  that  the  same,  in  consequence  of  the  want 
of  a  custom  to  devise  or  surrender  to  the  use  of  a  will 
or  otherwise,  could  not  at  law  have  been  disposed  of  by 
will  if  this  Act  had  not  been  made,  or  notwithstanding 
that  the  same  in  consequence  of  there  being  a  custom 
that  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will 
according  to  the  power  contained  in  this  Act,  if  this  Act 

eBtatespoiir  had  Hot  bccn  made ;  and  also  to  estates  pour  autre  vie, 
whether  there  shall  or  shall  not  be  any  special  occupant 
thereof,  and  whether  the  same  shall  be  freehold,  custom- 
ary freehold,  tenant  right,  customary  or  copyhold,  or  of 
any  other  tenure,   and  whether   the  same  shall  be  a 

oontingent    corporcal  Or  an  incorporeal  hereditament :  and  also  to  all 

and  other  ^.  ^ 

tatnSto-  contingent,  executory,  or  other  friture  interests  in  any 
real  or  personal  estate,  whether  the  testator  may  or  may 
not  be  ascertained  as  the  person  or  one  of  the  persons  in 
whom  the  same  respectively  may  become  vested,  and 
whether  he  may  be  entitled  thereto  under  the  instrument 
by  which  the  same  respectively  were  created  or  under 

rights  of      any  disposition  thereof  by  deed  or  will;  and  also  to  all 

entry,  and 

propOTty      rights  of  entry  for  conditions  broken,  and  other  rights 

Si^tion     ^^  entry ;  and  also  to  such  of  the  same  estates,  interests, 

ofthewiiL   g^jjj  rights  respectively,  and  other  real    and   personal 

estate,  as  the  testator  may  be  entitled  to  at  the  time  of 
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his  death,  notwithstanding  that  he  may  become  entitled  ^J^"^•^•3^ 
to  the  same  subsequently  to  the  execution  of  his  will."  ' 

2790. 

This  Act  does  not  enable  a  testator  to  bequeath  a 
chose  in  action,  so  as  to  pass  the  right  of  suing  to  the 
legatee  (a).    2791. 

If  a  man  possessed  of  a  term  of  years  contracts  for  Attendant 

•^  '*  terms. 

the  purchase  of  the  inheritance,  the  term,  by  construc- 
tion of  equity,  instantly  attends  the  inheritance.  And 
if  the  purchaser  had  previously  to  the  purchase  made 
his  will  by  a  general  bequest  in  which  the  term  would 
have  passed,  yet  the  legatee  would  not  be  entitled  to 
it,  although  the  bequest  were  not  expressly  revoked ; 
because  the  term  in  the  construction  of  equity  attended 
the  inheritance  immediately  on  the  purchase  of  the 
fee  (6).    2792. 

An  advowson  appendant  to  a  manor  will  pass  by  a  AdTowaoBa. 
devise  of  the  manor.    An  advowson  in  gross  is  also 
devisable.     And  the  next  or  any  number  of  presenta-  Premnta- 

^  *  tions. 

tions  may  be  devised ;  and  the  devisee  thereof  may 
either  present  himself  or  any  other  person  (c).     2793. 

Although  crops  on  the  ground  are  personal  estate,  and  crap^ 
generally  speaking  pass  to  the  executor,  yet,  as  between 
the  executor  and  a  devisee,  the  latter  will  take  them  with 
the  land,  unless  the  intention  of  the  testator  appears  to 
be  otherwise  (cZ).    2794. 


Section  IV. 

Of  the  General  Rules  of  Constrtiction  of  Wills. 

I.  The  grand  fundamental  principle  in  the  construction  ^-  niT.is, 
of  wills,  is,  to  effectuate  the  intention  of  the  testator  at  r—-—. 

'  Intention 

the  moment  when  he  made  his  will,  so  far  as  such  inten-  Jff^oated. 

(a)  Shelf.  Real  Prop.  Acts,  6th  (c)  6  Cruise  T.  38,  c.  3,  §  15. 

ed.  484.  (d)  Vavtey  v.  Reynolds,  5  Russ. 

(&)  Su^d.  Concise  View,  125—6.       12. 


1114 


OF   THE  OfiNEBAL   fiULBS   OF   CONSTRUCTION  OF  WILLS. 


^h"!;  s/i?'  ^^<^  ^  consistent  with  the  rules  of  law  (a).  A  will  should 
therefore  be  most  favourably  expounded,  to  effectuate,  if 
possible,  the  intention  of  the  testator.  Hence  no  technical 
words  are  necessary ;  so  that  the  law  often  dispenses  with 
the  want  of  words  in  wills  that  are  absolutely  requisite 
in  all  other  instruments,  and  frequently  gives  effect  to 
a  mere  implication,  if  it  is  a  necessary  or  plain  implica^ 
tion  (b).  But  intention  alone  is  not  sufficient  to  amount 
to  a  disposition  of  property:  words  must  be  found  to 
carry  the  intention  into  effect.  And  hence  a  mere  recital 
of  an  intention  to  make  a  complete  disposition  will  not 
suffice  (c).    2786. 

II.  The  intention  must  not  be  collected  or  imputed 
by  mere  conjecture,  however  probable ;  nor  is  it  to  be 
evidenced  by  averment ;  but  it  must  either  appear  from 
express  words  or  by  plain  implication  (d).  Although  in 
the  case  of  trusts  executory,  the  Courts,  in  certain  cases, 
properly  assume  a  greater  freedom  in  effectuating  what 
appears  to  be  the  presumable  general  intention  of  the 
author  of  the  trusts,  yet  even  in  the  case  of  trusts  execu- 
tory, the  intention  must  in  general  be  collected  from  the 
language  of  the  will  itself;  and  an  intention  must  not  be 
imputed  by  mere  uncertain  conjecture  contrary  to  the 
express  words;  and  especially  when  it  is  manifest  that 
the  will  was  drawn,  not  by  a  person  who  used  expressions 
without  knowing  the  meaning  of  them,  but  by  a  person 
skilled  in  the  practice  of  conveyancing  («).     2786. 


Intention 
must  be 
oolleoted 
from  the 
wordflL 


(«)  See  Burton,  §  603  ;  6  Cruise 
T.  38,  c.  9,  §  5. 

(J)  2  Bl.  Com.  381 ;  6  Cruise  T. 
38,  c.  9,  §  2  ;  Sweeting  v.  Prideaux, 
L.  R.  2  Ch.  D.  413. 

(<7)  Wylie  V.  Wylw,  1  D.  F.  & 
J.  410 ;  Lord  Eamillyy  M.  R.,  in 
Sykeg  V.  Sykes,  L.  R.  4  Eq.  204. 

(<0  See  observations  of  Lord 
Truro  in  Eg&rton  v.  Earl  JBrown- 
loWf  4  H.  L.  Cas.  181 ;  6  Cruise  T. 


38,  c.  9,  §  40  ;  1  Jarm.  Wills,  2nd 
ed.  337,  344,  353.  And  see  re- 
marks of  Lord  Chelmgford^  C,  and 
Lord  St,  Leonard*,  in  Abbott  v. 
Middleton,  7  H.  L.  Cas.  81, 96  ;  and 
Lord  Momilly,  M.  R.,  in  J^Jceg  v. 
Sykesy  L.  R.  4  Eq.  204.  It  is  truly 
lamentable  to  observe  how  often 
this  principle  has  been  violated. 

(<?)  Egerton  v.  Earl  Brownlow, 
4  H.  L.  Cas.  1,  181. 


OF  THE  GENBRAL  BULBS  OF  OONSTRUOTION  OF  WILLS.  1115 

An  excepticm  in  regard  to  the  admissibility  of  extrinsic  q^™'^!®' 
evidenoe  of  intention  occurs  in  the  case  of  an  ambiguitas  " 

latens,  where  it  appears  that  there  are  two  subjects  or 
objects  answering  to  the  description  ;  for  in  such  a  case^ 
but  not  in  other  cases,  of  doubtful  intention,  extrinsic 
evidence,  even  of  declarations  of  the  testator,  is  admissible. 
The  principle  is,  that  as  it  is  admissible  to  raise  the  doubt, 
it  shall  also  be  admissible  to  remove  it  (a).  And  extrinsic 

• 

evidenoe  is  admissible  as  to  the  situation  of  a  testator,  as 
regards  his  family  and  property  at  the  time  of  making 
his  will,  and  other  circumstances,  to  enable  the  Court  to 
judge  of  his  intention  (b).  But  when  the  Court  has 
possession  of  all  the  facts  which  it  is  entitled  to  know, 
they  will  only  enable  the  Court  to  put  a  construction  on 
the  instrument  consistent  with  the  words  (c).  And  where 
the  property  exactly  fits  the  description,  the  whole  of 
that  property,  and  nothing  more,  passes,  though  it  may 
be  most  probable  that  other  property,  to  which  some 
part  of  the  description  does  not  apply,  was  intended  to 
be  included  (d).    2797. 

IIL  An  express  disposition,  though  probably  involving  f^^Pj^. 
an  oversight  or  mistake  by  the  testator,  cannot  be  con-  ^^'^ 
trolled  by  inference  which  is  not  necessary  or  indubi-  *^®"'*"- 
table  (e).    2798. 

rV.  Whenever  the  intention  is  doubtful,  it  must  be  intention 

most  be 

collected,  not  from  particular  expressions  or  detached  ^*^ 
passages  alone,  to  the  exclusion  of  considerations  to  be  ^^°^"  ^"^ 

(a)  6  Cruise  T.  38,  c.  9,  §  43  ;  Abbott  v.  Middleton,  7  H.  L.  Cas. 

Bennett  v.  A/arshaU,  2  E.  dc  J.  740  ;  82,  94  ;  Charter  v.  Charter,  L.  R. 

Fltmting  v.  Fleming,  1  Hurl.  &  Oolt.  7  H.  L.  364. 
242  ;  1  Jarm.  WiUs,  2nd  ed.  356—  (r)  Per  Sir  E.  Sudden,  C,  cited 

7 ;  2  Id.  678  ;  Grant  v.  Grant,  L.  R.  1  Jann.  Wills,  2nd  ed.  362 ;  Webber 

5  C.  P.  380 ;  (Ex.  Ch.)  727  ;  Char-  v.  Stanley,  16  C.  B.  (N.  S.)  698. 
Ur  V.  Charter,  L.  R.  7  H.  L.  364.  (<Q  Webber  v.  Stanley,  16  C.  B. 

(J)  6  Cruise  T.  38,  c.  9,  §  8  ;  2  (N.  8.)  698,  762. 
Jarm.  Wills,  2nd  ed.  678—9.    And  (^)  2  Rop.  Leg.  by  White,  1461 ; 

see  remarks  of  Lord  Chelnufard,  2  Jarm.  Wills,  2nd  ed.  679. 
C,  and  of  Lord  St.  Leonards,  in 
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ch,"''^*4^'  derived  from  other  expressions  or  passages^  but  fix)m  the 
'■"•"'  scope  of  the  whole  will,  compared  with  its  several  parts, 

in  such  a  way  that  each  word  may  have  its  own  particular 
operation,  and  not  be  rejected,  if  any  construction  can 
possibly  be  put  upon  it,  consistently  with  the  general 
intention  (a).    2788. 

"  There  are  many  cases  upon  the  construction  of  docu- 
ments in  which  the  spirit  is  strong  enough  to  overcome 
the  letter ;  cases  in  which  it  is  impossible  for  a  reasonable 
being,  upon  a  careful  perusal  of  an  instrument,  not  to 
be  satisfied,  from  its  contents,  that  a  literal,  a  strict,  or 
an  ordinary  interpretation  given  to  particular  passages, 
would  disappoint  and  defeat  the  intention  with  which 
the  instrument,  read  as  a  whole,  persuades  and  convinces 
him  that  it  was  framed  "  (b).    2800. 

V.  A  codicil  duly  executed  supersedes  every  part  of 
the  will  to  which  it  is  contradictory.  But  so  far  as  they 
are  not  absolutely  inconsistent,  both  the  instruments  are 
to  be  considered  as  incorporated  into  one  (c).  And  the 
onus  is  on  those  who  claim  under  a  codicil  to  show  that 
the  intention  to  displace  a  devise  by  the  will  is  equally 
clear  with  the  original  intention  to  devise  {d).     2801. 

[An  erroneous  recital  contained  in  a  codicil  does  not 
vitiate  the  dispositions  of  property  subsequently  con- 
tained in  it ;  and  when  these  dispositions  are  inconsistent 
with  those  in  the  will,  the  will  is  revoked  pro  tanto  (e)J] 
2801a. 


BfTeotof  a 
oodidl. 


{a)  6  Cruise  T.  38,  c.  9,  §  2 ;  2 
Rop.  Leg,  by  White,  1460 ;  Egerton 
V.  Earl  BroTVTUonjj  4  H.  L.  Cas.  181; 
BroMehank  ▼.  Johnson,  20  Beav. 
205  ;  AhhoU  v.  Middleton,  7  H.  L. 
Cas.  68,  87,  96  ;  2  Jarm.  Wills,  2nd 
ed.  116,  679,  680. 

(&)  Loid  Justice  Knight'Smce, 
in  Key  v.  Key,  4  D.  M.  &  G.  84. 

(o)  Burton,  §  602  ;  HaHley  v. 
Tribher,  16  Beav.  610  ;  2  Rop.  Leg. 


by  White,  1460  ;  Bvtler  ▼.  Oreenr 

woodj  22  Beav.  203;  Banmell  v. 

Iremonger,  1  Dr.  &  Sm.  242  ;  WU- 

liame  v.  WUliamSf  L.  R.  8  Ch.  D. 
(Ap.)  789. 

(d)  Maddison  v.  Chapman,  4  E. 

&  J.  709,  722 ;  Barclay  v.  Maske- 

lyne,  1  Johns.   124 ;   Williame  v. 

WUliams,  L.  R.  8  Ch.  D.  (Ap.)  789. 

(e)  In  re  MargiUon,  Haggard 
V.  Haggard,  31  W.  R.  267. 
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A  duly  attested  codicil  referring  to  a  will,  has  the ^^^J^-^Jf' 
effect  of  republishing  and  incorporating  the  will.    And  '~""^^""" 
hence,  a  gift  in  a  will  which  is  bad  because  made  to  an 
attesting  witness,  or  the  wife  of  an  attesting  witness,  to 
the  will,  is  validated  by  a  codicil  attested  by  different 
witnesses  (a).    2802. 


VI.  In  a  will,  words,  whether  technical  or  otherwise,  ^»»;;;°^ 

/  '  '  are  to  DO 

An 
proper 

some  other. 


are  to  be  understood  as  used  in  the  sense  ordinarily  and  ^"  ^ 
properly  applied  to  them,  unless,  from  the  whole  context  JSSC 
of  the  will,  and  the  surrounding  circumstances,  it  appears 
satis£Etctorily  and  clearly  that  the  words  to  be  construed 
have  been  used,  and  were  intended  to  be  understood, 
in  some  other  sense  (6).  An  exception  to  this,  however, 
sometimes  occurs  in  regard  to  technical  expressions,  in 
the  case  of  trusts  executory  (c).     2803. 

VII.  Where  the  words  of  a  will  admit  of  two  different  The  more 

probable 

constructions,  the  more  probable  [intelligible  and  reason-  tt^*^i;e 
able]  of  the  two  constructions  is  to  prevail,  unless  the  p^®™^ 
context  requires  a  different  construction  (d).  As  where 
the  words  used  by  a  testator  are  only  applicable,  in  their 
strict  technical  sense,  to  a  species  of  property  which  the 
testator  has  not:  in  which  case  they  shall  be  applied, 
if  possible,  to  some  other  species  of  property  which  the 
testator  has,  in  order  to  effectuate  his  intention  (e).  And 
when  there  ia  no  person  or  property  exactly  answering 


{a)  Anderson  v.  Anderson,  L.  R. 
13  Eq.  381. 

(J)  6  Cruise  T.  38,  c.  9,  §  6 ;  Bur- 
ton, §  798  ;  2  Bop.  Leg.  by  White, 
1461 ;  1  Jann.  WiUs,  2nd  ed.  347, 
349,  350,  365;  2  Id.  679,  680; 
Wild€y  C.  J.,  in  Trevor  v.  Trevor,  1 
H.  L.  Cas.  264.  See  also  observa- 
tions of  Lord  St.  Leonards,  in 
Ugertony.  Earl  Brownlofv,  4  H.  L. 
Cas.  208,  209 ;  In  re  Crawford's 
Trtists,  2  Drew.  233;  Knight- 
Bruoe,  L.  J.,  in  Pride  t.  Ibohs,  3 


D.  Sl  J.  266  ;  and  remarks  of  Lord 
Westhury  in  Chrdon  v.  Gordon, 
L.  R.  6  H.  L.  279 ;  and  of  Loid 
Cairns,  Id.  284  ;  Batlvu/rst  v.  Er- 
rvngton,  L.  B.  2  Ap.  Cas.  698  ;  In 
re  Parker,  Bentham  v.  Wilson, 
L.  R.  15  Ch.  D.  528 ;  17  Ch.  D. 
(Ap.)  262. 

(c)  See  supra,  par.  687  et  seq., 
701—2. 

(<f)  2  Rop.  Leg.  by  White,  1462 ; 
2  Jarm.  Wills,  2nd  ed.  679. 

(0  6  Cruise  T.  38,  c.  10,  §  87. 
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Wordg 
imporUng 
the  future. 


Relative 
cx)Dstruo- 
tionof 


^^/lf'^'J^^®  particular  description,  it  is  proper  to  see  if 
there  is  any  such  person  or  property  coming  near  the 
description,  as,  under  the  particular  circumstances  of  the 
case,  must  be  taken  to  be  the  person  or  property  intended 
to  be  referred  to,  though  inaccurately  described  in  the 
will  (a).  And  words  strictly  importing  a  future  tense 
may,  in  order  to  effectuate  the  intention  apparent  from 
the  context,  be  construed  to  refer  to  the  past  (b).    2804. 

VIII.  It  is  a  rule  involved  in  or  flowing  from  the 

preceding  rules,  that  if  an  expression  admits  of  two  con- 
ambiguous     A  o  '  X- 

expreoBions.  gtructions,  ouc  of  which  would  defeat,  while  the  other 
would  effectuate,  the  testator's  intention,  the  latter  shall 
be  preferred  (c).  In  many  cases,  however,  this  rule  has 
been  lamentably  disregarded.     2806. 

IX.  The  same  words  may  have  a  different  construction 
in  the  same  will,  especially  when  applied  to  different 
kinds  of  property.  But  in  general,  where  a  testator  uses 
the  same  words  in  different  parts  of  the  will,  it  is  to  be 
presumed  he  attaches  to  them  the  same  meaning,  unless 
a  different  intention  can  be  collected  from  the  context  (d). 
2806. 

X.  Where  there  are  words  in  a  will  which  have  no 
meaning,  or  which  are  evidently  contrary  to  the  general 
intention  of  the  testator,  they  are  rejected.  And,  on  the 
other  hand,  if  the  meaning  distinctly  appears,  words 
omitted  by  mistake,  which  are  absolutely  necessary  to 
effectuate  the  general  intention  to  be  collected  from  the 
whole  wiU,  are  supplied  (e).    And  where  it  is  apparent 


Same  wrordB 
having  a 
different 
conxtruu- 
tioa. 


Words  re- 
jected, sup- 
plied, or 
changed. 


.  (a)  ChittyJ^inH^BonJierjTucker 
V.  Good,  L.  R.  19  Ch.  D.  205. 

(A)  2  Rop.  Leg.  by  White, 
1517. 

(c)  See  Whicker  v.  Hy/nie,  7  H. 
L.  Gas.  154, 162, 167;  and  MarteUi 
V.  Holloway,  L.  R.  5  H.  L.  532. 

(d)  2  Rop.  Leg.  by  White,  1460 
—1462;  6  CnuBe  T.  SB,  c.  9,  §  8;  2 


Jarm.  Wills,  2nd  ed.  680  ;  Bkodtx 
V.  Rliodeit,  27  Beav.  413. 

(e)  6  Cruiae  T.  38,  c.  9,  §  16  ;  2 
Rop.  Leg.  by  White,  1461  ;  1  Jann. 
Wills,  2nd  ed.  401,  408  ;  Abhett  v. 
Middleton,  21  Beav.  143;  7H.  L.Oas. 
68 ;  Ibwws  v.  Wentworth^  1 1  Moo.  P. 
C.G.  526,  543 ;  Knight-Bruoe,  L.  J., 
in  Pride  r.  Fooht,  ft  D,&  J»  M6, 
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from  the  will  itself,  not  only  that  the  testator  has  used  a  q^^^^'^J** 
wrong  word  or  phrase,  but  also  what  is  the  precise  thing 
he  intended  to  have  expressed,  the  word  or  phrase  which 
would  rightly  express  what  he  so  intended  will  be  sub- 
stituted, so  as  to  effectuate  his  real  intention  (a).  But 
the  Court  is  not  justified  either  in  inserting  or  striking 
out  words,  or  in  any  manner  altering  the  language  of 
a  dear,  unambiguous  devise,  upon  mere  conjecture,  or 
upon  the  mere  ground  that  the  devise  seems  capricious, 
and  that  a  gift  in  other  terms  would  be  in  conformity 
with  other  dispositions  in  the  will  (b).    2807. 

XI.  Courts  of  Law  and  Equity  will  transpose  words,  Tnuupom- 
where  it  is  necessary  to  do  so,  to  make  sense  of  a  will 

and  give  effect  to  it  (c).  So  that  an  estate  will  be  trans- 
posed, and  placed  either  before  or  after  some  other  estate 
given  by  the  will,  if  such  transposition  is  necessary  to 
fulfil  the  intent  of  the  testator  (d).    2808. 

XII.  Where  there  is  a  manifest  general  primary,  orf"?^^"^. 

o  '   r  •/ '  intent  isacn- 

paramount  intent,  the  construction  should  be  such  as  to  ^^  i^. 
effectuate  it,  though  by  that  construction  some  particular,  ^^^' 
secondary,  or  subordinate  intent  may  be  defeated  (e). 
2809. 

XIII.  A  testator  is  presumed  to  know  the  law,  whether  pJJJJ^Jd 
as  declared  by  decision  or  made  by  statute  (/).    2810.      £iu^ 

XIV.  Mistakes  in  a  will  are  never  to  be  presumed,  if  Miatakes 

*  '        not  pro- 

a  reasonable  construction  can  be  found  out  (g),     2811.      "^*^- 

XV.  If  two  parts  of  a  will  are  totally  inconsistent,  and  inconsistent 
cannot  possibly  be  reconciled,  the  latter  shall  prevail,  on 

(a)  See  1  Jarm.  WiUs,  420  et  aeq.  Jarm.  WiUs,  2nd  ed.  397. 

(6)  Ibwiu  V.  Wentwarthy  11  Moo!  («)  6  Cruise  T.  38,  c.  9,  §  4  ;  1 

P.  G.  C.  550;  and  remarkfl  of  Lord  Pres.  Shop.  T.  87.    See  supra,  par. 

CroMmarthy  in  Abbott  v.Middlet^n,  406  et  seq. 

7  H.  L.  Cas.  89,  cited  by  Lord  (/)  See  judgment  of  Sir  J,  Wig- 

Caimity  in  Gordon  Y,Oordon,  L.  B.  ram,  in  Buckell  v.  Blenkhorn,  5 

5  H.  L.  284.  Hare  144.    But  see  remarks  of  Sii* 

(c)  2  Bop.  Leg.  by  YHiite,  1460 ;  L,  Sfuidwell,  in  Ware  v.  Rowlandy 

I  Jarm.  Wills,  2nd  ed.  397,  417.  15  Sim.  595,  apparently  contra. 

(<i)  6  OmlBe  T.  38,  c.  9,  §  25 ;  1  (#)  2  Bop.  Leg.  by  White,  1456. 
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Devasting 
words  must 
be  aa  clear 
aeyesUzig 
woidfl. 


Unoer* 
tainty. 


CH,™*8T'4f'  ^^®  principle  that  the  testator  may  have  changed  his 
mind  (a).    2812. 

XYI.  Where  an  estate  or  benefit  is  conferred  in  one 
part  of  an  instrument,  in  terms  which  are  free  from  all 
doubt,  such  estate  or  benefit  cannot  be  taken  away, 
except  by  reasonably  clear  words  in  another  part  of  the 
instrument  (b).    2813. 

XYII.  Where  it  is  impossible  to  discover  from  the 
words  of  a  will  what  was  meant  to  be  given,  or  to 
whom,  the  will  is  void  for  uncertainty.  But  a  reasonable 
degree  of  certainty  will  suffice  (c).    2814. 

XVIII.  Of  two  modes  of  construction  of  a  will  of 
personalty,  that  is  to  be  preferred  which  will  prevent 
intestacy  (d).    2816. 

XIX.  Expressions  of  present  time  refer  to  the  date  of 
the  will ;  and,  under  the  old  law,  devises,  as  r^ards  the 
subject,  refer  to  the  date  of  the  will.  But  even  under 
the  old  law,  in  the  absence  of  expressions  of  present  time 
or  other  dear  indications  to  the  contrary,  a  will  of  per- 
sonalty as  regards  the  subject,  speaks  at  the  testator's 
death  (e).  And  by  the  stat.  1  Vict,  c  26,  s.  24,  it  is 
enacted,  ''that  every  will  shall  be  construed,  with  re- 
ference to  the  real  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed 


Preventian 
of  inteitacy. 


At  what 
time  a  will 
speaks. 


(«)  6  Cruifle  T.  38,  c.  9,  §  27 ; 
Burton,  §  602  ;  2  Rop.  Leg.  by 
White,  1461—2;  1  Jann.  Wills, 
2nd  ed.  394,  396—7  ;  2  Id.  678 ; 
BrockUhank  v.  Johnson,  20  Beav. 
212,  213. 

(>)  TluymhUl  v.  HaU,  2  CI.  &  P. 
22,  36  ;  Handfield  v.  Bandfield,  4 
Drewry  147;  8  H.  L.  Cas.  235,  238; 
Blagrove  v.  BradshaWy  4  Drew.  230; 
Abbott  T.  Middleton,  7  H.  L.  Gas. 
68,  86,  96,  97, 101, 112  ;  Hodgson  v. 
dark,  1  Gif.  139. 

(<?)  6  Cruise  T.  38,  c.  8,  §  38  ;  1 
Jarm.  Wills,  2nd  ed.  295—301, 804, 


310,  311 ;  Adams  y.  Jones,  9  Hare 
485;  Brake  v.  Brake,  25  Beav.  642; 
8  H.  L.  Cas.  172;  Maynard  t. 
Wright,  26  Beav.  285. 

(d)  2  Rop.  Leg.  by  White,  1461, 
1462 ;  2  Jarm.  Wills,  2nd  ed.  680  ; 
In  re  Redfem,  Redfem  v.  Bryning, 
L.R.  6  Ch.  D.  133 ;  Inre  Ord,  BUh- 
inson  v.  Bickinson,  L.  R.  12  Ch.  D. 
(Ap.)  22. 

(c)  1  Rop,  Leg.  by  White,  160  ; 
1  Jarm.  Wills,  2nd  ed.  261,  269  ; 
Palin  V.  mils,  I  My.  &  K.  484  ; 
Gosden  ▼.  BotteriU,  Id.  59. 
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immediately  before  the  death  of  the  testator,  unless  a  ^H.^i^Zlf' 
contraiy  intention  shall  appear  by  the  will  (a).  Thus, 
where  in  a  devise  made  subsequent  to  the  year  1837, 
the  testator  uses  the  expression,  **  all  the  hereditaments 
of  which  I  am  now  seised,"  after-acquired  real  estate  will 
pass  (&).  But  where  he  uses  the  expression,  "all  the 
estate  whereof  I  am  now  seised,"  or  "  now  occupied  by 
me,"  and  he  uses  the  word  "  now  "  in  other  parts  of  his 
will  in  allusion  to  the  period  when  he  was  making  his 
wUl;  the  will  in  such  case  will  not  speak  from  his 
death  (c).  This  section  does  not  apply  to  the  objects 
of  the  testator's  bounty,  but  only  to  the  subjects.  As 
r^ards  the  objects,  in  the  absence  of  indications  to  the 
contrary,  devises  and  bequests,  whether  under  the  old 
law  or  the  new,  speak  &om  the  date  of  the  will,  except 
in  the  case  of  children  or  descendants,  who,  from  a  de- 
sire to  include  as  great  a  number  as  possible,  are  held  to 
include  those  who  answer  the  description  at  the  death 
of  the  testator  {d),    2816. 

This  section  applies  to  the  wills  of  married  women,  in 
the  same  manner  as  to  those  of  other  persons  (e).    2817. 

XX.  The  construction  of  wills  of  immovable  property  Lexioci. 
is  governed  by  the  lex  loci  rei  sitae,  but  the  construction 
of  wills  of  movable  property  is  generally  governed  by 
the  law  of  the  domicile  (/).    2818. 

(a)  Jepson  v.  Key,  2  Hurl.  &Colt.  Hutchinson  v.  Barrow,  6  Hurl.  & 

873;  In  re  Oibion,  L.  R.  2  Eq.  669  ;  Norm.  583.     See  also  judgment  of 

Wag  staff  Y.   Wagstaff^  L.  R.  8  Eq.  V.-C.  Stuart,  in  Lady  Lang  dale  y. 

229  ;  Sascton  v.  Saaton,  L.  R.  13  Ch.  Briggg,  3  Sm.  &  Gif .  2  ;  and  see 

D.  359,  compared  with  Boyes  v.  Everett  v.  Everett,  L.  R.  7  Ch.  D. 

Cook,  L.   R.  14  Ch.  D.  (Ap.)  53 ;  (Ap.)  428. 

Castle  V.  Fox,  L.  R.  11  Eq.  542;  (^)  Shelf .  Real  Prop.  Acts,  499;  1 

In  re  Ruding's  Settlement,  L.  R.  14  Jarm.  Wills,  2nd  ed.  262,  266,  267, 

Eq.  266.  269  ;  Bullock  v.  Bennett,  7  D.  M. 

Qi)  Doe  d.  York  v.  Walker,  12  M.  &  G.  285. 

kW.b9l;  Lady  La7igddleY,BHggs,  («)  Thomas  v.  Jones,  2  J.  &  H. 

3  Sm.  &  Gif.  246  ;  Lord  IMford  v.  476  ;   1  D.  J.  &  S.   63  ;  NohU  v. 

Porcys  Keck  (No.  2),  30  Beav.  300.  Phel}ts,  L.  R.2  Prob.  &  M.  276, 285. 

(<j)  Cole  V.  Scott,  1  Mac.  &  G.  518 ;  (/)  2  Rop.  Leg,  by  White,  1462  ; 

VOL.  II,  0  0 
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^H,"!*^'!?'  XXI.  In  deciding  on  the  validity  and  interpretation 
^^^  of  purely  personal  legacies,  Courts  of  Equity  generally 
to^pjjjt*"  follow  the  roles  of  the  civil  law  as  recognised  and 
^^68 ;      acted  on  in  the  Ecclesiastical   Courts;   but  as  to  the 


oommoD 


law  M  to  validity  and  interpretation  of  legacies  charged  on  land, 
they  generally  follow  the  rules  of  the  common  law  (a). 
2819. 

Substituted       XXII.  When  there  is  a  substitution  of  legacies  or  an 

or  additional  ° 

▼^?b°"  *^<l'^io^^  ^  them,  and  no  times  are  appointed  for  the 
^^^'^  payment  of  the  substituted  or  additional  bequests,  nor 
any  funds  assigned  out  of  which  they  are  to  be  satisfied, 
those  legacies  are  to  be  paid  out  of  the  same  property, 
at  the  same  periods,  under  the  same  restrictions,  and 
with  the  same  incidents  as  the  legacies  in  lieu  of  or 
in  addition  to  which  they  are  given  (6).  And  this  con- 
struction will  be  adopted,  even  where  the  subsequent 
gift  is  not  expressed  to  be  in  substitution  for  or  in  ad- 
dition to  the  first  gift,  but  is  given  simpliciter,  without 
any  indication  of  a  connecting  or  an  assimilative  inten- 
tion (c).  Thus,  where  a  testator  gives  a  legacy  by  will 
out  of  a  particular  fund,  and  by  a  codicil  revokes  it,  and 
gives  a  legacy  of  a  difierent  amount,  without  mentioning 
out  of  what  it  is  to  be  paid,  the  legacy  by  the  codicil 
will  be  deemed  to  be  a  mere  substitution  for  the  legacy 
by  the  will,  in  regard  to  the  fund  out  of  which  it  is  to  be 
paid,  as  well  as  in  regard  to  the  amount ;  so  that  if  the 
particular  fund  fEuls,  the  legacy  will  not  be  paid  out  of 
the  general  assets  (d).  And  where  a  testator  by  his  will 
gives  an  annuity  to  a  femme  covert  for  her  separate  use 
for  life,  and  by  a  codicil  he  gives  a  certain  sum  ''in 

1  Jarm.  Willfl,  2nd  ed.  1— 4  ;  Enohin  392.    But  see  Re  Wilder'^  Trv4t*, 

V.  Wylie,  10  H.  L.  Oaa.  1.      See  27  Beav.  418  ;  Gallemore  ▼.  €fUl, 

supra,  par.  2776—2780.  8  D.  M.  &  G.  567. 

(a)  Story's  Eq.  Jur.  §  602,  608.  (jo)  Johnstone  y.  Lord  Ha/rrowhy^ 

(V)  1  Rop.  Leg.  by  White,  872  ;  1  D.  F.  &  J.  183,  reversing  decision 

1  Jam.  Wills,  2nd  ed.  154  ;  Dun-  of  V.-C.  Wood,  1  Johns.  426. 

ea/nr,  Jhrnca/n  (No.  2),  27  Beav.  (««)^m^(WV..ffrirtflw,5Beav.289. 
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addifcion "  thereto  for  her  life,  she  will  take  the  ad-  ^h/""^"*^' 
ditional  sum  for  her  separate  use,  as  well  as  the  sum 
given  by  will  (a).  But  this  assimilative  construction 
will  not  be  adopted  if  it  would  unnecessarily  render  a 
distinct  additional  gift  dependent  on  the  legatee  surviving 
the  tenant  for  life,  where  by  the  terms  of  such  gift,  apart 
from  the  words  "in  addition,"  it  would  be  vested  (6). 
2820. 

Section  V. 

Of  the  Construction  of  particular  Words  and  Expressions 

in  Wills  (c). 

A  direction  that  legacies  be  paid  "  clear,'*  means  that  pt.  iilt.i5, 

OH<     If    Sa     O. 

they  shall  be  paid  clear  of  legacy  duty  {d).     2821.  ;; ;; — 

In  some  cases  "taxes"  or  "deductions"  have  been  "Taxes" 
held  to  include,  and  in  other  cases  not  to  include  income  tions." 
or  property  tax  («).  [Thus  where  a  testator  bequeathed 
an  annuity  "free  from  all  deductions  and  abatement 
whatsoever,"  it  was  held  that  the  annuity  was  not  given 
free  of  income  tax  (/).]  If  it  is  intended  that  a  person 
to  whom  an  annuity  or  other  gift  is  made  should  have 
it  clear  of  property  tax,  such  tax  should  be  specifically 
mentioned  in  order  to  exclude  all  doubts.     2822. 

A  covenant  by  a  lessee  to  pay  "all  taxes  and  assess-  "Taxes and 
ments  "  does  not  include  tithe  rent-charge  (g).    2822a.    mente." 

(a)  itey  V.  Croft,  4  Beav.  561.  (c)   Wall  v.  Wall,  16  Sim.  513  ; 

(>)  King  v.  Tootel,  25  Beav.  23.  Lethhridge  v.  TJiurlow,  16  Beav. 

(c)  Thia  Bection  only  notices  a  334 ;  Sadler  v.  Richardft,  4  K.  &  J. 
few  points,  for  which  no  more  302  ;  Turner  v.  MuUineuXj  1  Johns, 
appropriate  place  could  be  found  &B.em,SM;  Lord LoratY^Ihickexs 
elsewhere.  Where  the  points  of  of  Leeds  (No.  1),  2  Dr.  &  Sm.  62 ; 
constmction  could  be  distributed  Festing  v.  Taylor,  3  Best  &  Smith, 
under  specific  heads,  the  writer  217 ;  Abadam  v.  Abadam,  33  Beav. 
deemed  it  most  proper  to  do  so.  476. 

See,  for  instance,  Section  VI,,  and  (/)  €Headom  v.  Leatham,  L,  R. 

Chap.  III.,  Section  II.  22  Ch.  D.  269. 

(d)  Ford  V.  Ruxton,  1  Coll.  403;  (^)  Jeffrey  v.  Neale,  L.  R.  6 
In  re  CoM  W%U,  L.  R.  8  Bq.  271.  C.  P.  240. 
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ch.?^^*5?'  Where  real  or  personal  estate  is  given  to  a  clafis  of 
"Shaiw,"  P^rsoDLS,  with  a  direction,  that  on  the  death  of  any  of 
"JSSs.^'  them,  their  "shares,"  "parts,"  or  "portions"  are  to  go 
over,  the  original  shares  only,  and  not  the  accruing 
shares,  will  go  over;  unless  the  word  "interest"  is 
added,  or  there  is  an  apparent  intention  to  keep  the 
property  in  one  aggregate  mass,  or  there  is  some  other 
indication  of  an  intention  that  the  accruing  shares  should 
also  go  over  (a).     2823. 

The  word  **  part,"  in  the  absence  of  indication  to  the 
contrary,  will  include  not  only  an  immediate  share,  but 
also  a  share  in  remainder  (6).    2824. 

Where  a  devise  or  bequest  is  made  to  two  or  more 
persons,  with  words  of  survivorship,  it  is  very  important 
to  express  the  period  to  which  the  survivorship  refers — 
whether,  for  instance,  to  the  death  of  the  testator,  or  the 
death  of  a  tenant  for  life.  In  the  absence  of  indication 
to  the  contrary,  it  will  be  referred  to  the  period  of 
division  (c).  2826. 
'SurvivOTB"     iii  the  case  of  a  limitation  over  to  the  survivors  or 

or  "  rarvi- 

^**'"  survivor  of  a  class,  the  word  "  survivors  "  or  " survivor " 

is  construed  as  if  it  had  been  "  others  "  or  "  other,"  where 
it  was  apparently  the  intention  of  the  testator  or  settlor 
that  the  others  or  other  should  take,  without  reference 
to  the  contingency  of  his,  her,  or  their  surviving  the 
person  from  whom  the  property  is  to  go  over ;  as  when 
the  alternate  gift  over  is  only  to  take  effect  on  the  death 
of  all  the  class  without  issue.  And  this  construction 
may  be  adopted  even  where  the  same  word  may  require 
to  be  taken  in  its  natural  sense  in  other  clauses  of  the 


Co)  2  Rop.  Leg.  by  White,  1398 
2  Jarin.  WiUs,  8rd  ed.  661—8 
Douglas  t.  Andrews,  14  Beav.  347 
Rickett  V.  ehUllemardy  12  Sim.  88 
Ooodmn  v.  Finlaysim,  25  Beav.  65 


(J)  Watson  V.  Pryce,  34  Beav. 
71. 

(c)  See  Cripps  v.  Waleotf  4  Mad. 
15;  22^  Oreg son's  Estate,  2  D.  J. 
&  S.  428 ;  Bowers  v.  Bofters,  L.  R. 


Evans V,  Evans, 'ih'ReBk\\%l\Dalton      5  Ch.  Ap.  244;  and  other  cases 
V.  Crowley,  33  Beav.  272,  cited  2  Wms,  Ex,  6th  ed.  1855—6, 
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same  settlement  referring  to  the  same  fiind.     But  when  ^h?*J*5^' 

unexplained  by  the  context,  the  word  will  be  construed 

according  to  its   literal  meaning   (a).    And  the  word 

"  survivors  "  cannot  be  construed   "  others "  where  the 

gift  over  is  not  entirely  to  the  same  class  (6).     2826. 

It  has  been  held  that  a  person  attains  his  twenty-fifth  "Attaining 

•■■  "  his  twenty- 

year  on  the  day  when  he   becomes  twenty-four  years  ^^^  y^^" 

old(c).    2827. 

The  word  "  unmarried/'  or  the  words  "  without  being  "  unmar- 

^  ried/'or 

married,"  whether  in  a  deed  or  will,  may  mean  either  "  ^-itiiout 

*'  being  mar- 

without  having  ever  been  married,  so  as  to  exclude  issue,  "*^- ' 

or  "  discovert,  or  without  a  husband  or  wife  at  the  time," 

so  as  to  exclude  a  husband  or  wife,  but  not  issue.     And 

in  some  cases  it  receives  the  former  construction,  and  in 

others  the  latter,  even  in  the  same  instrument,  according 

to  the  apparent  intent  of  the  settlor  or  the  testator. 

When  applied  to  a  person  who  is  not  married  at  the 

time,  and  whose  marriage  is  not  expressly  or  plainly 

contemplated  by  the  instrument,  it  generally  receives 

the  former  construction  ;  while  if  applied  to  a  person 

who  is  married  at  the    time,  or    whose    marriage  is 

contemplated  by  the  instrument,  it  generally  receives 

the  latter  construction  (d).      But  in  the  absence  of  a 


(d)  1  Rop.  Leg.  by  White,  638  ; 
2  Jarm.  WiUs,  2nd  ed.  578,  680, 
688  ;  OreefiwoodY,  Percy y  26  Beav. 
672  ;  Holland  y.  AlUop,  29  Beav. 
498;  In  re  Keif's  WUl^  32  Beay. 
12  ;  Blundell  y.  Chapman,  33 
Beay.  648 ;  Hodge  y.  Foot,  34  Beay. 
349 ;  Hurry  y.  Morgan,  L.  R.  3  Eq. 
152;  Badger  y.  Gregory,  L.  R.  8 
Eq.  78 ;  In  re  Arnold's  Trusts, 
L.  R.  10  Eq.  252 ;  WaUe  y.  LUtle- 
wood,  L.  R.  8  Ch.  Ap.  70;  In  re 
Palmer's  Settlement  Trusts,  L.  R. 

19  Eq.  320  ;  Cross  y.  Malthy,  L.  R. 

20  Eq.  378  ;   Wake  y.  Va/rah,  L.  R. 
4  Gh.  D  (Ap.)  348;  \In  re  Homer's 


Estate,  Pomfret  y.  Oraha/in,  L.  R.  . 
19  Ch.  D.  186. 

(h)  Be  Qarognol  y.  Liardet,  32 
Beay.  608. 

(c)  Grant  y.  Grant,  4  Y.  &  C. 
Ex.  266. 

(rf)  See  1  Rop.  Leg.  616,  617 ;  1 
Jarm.  Wills,  2iid  ed.  436—7  ;  In  re 
Saundert^  Trust,  3  E.  &  J.  162  ; 
In  re  Norman,  3  D.  M.  &  G.  965  ; 
Pratt  y.  Matthew,  22  Beay.  328, 
331—4  ;  Mitchell  y.  CoUs,  1  Johns. 
674  ;  S.  C.  nom.  Clarke  y.  CoUs,  9 
H.  L.  Cas.  601 ;  Bay  y.  Barnard, 
1  Dr.  &  Sm.  351 ;  Pratt  y.  Mathenf, 
8   D.  M.  &  G.  622 ;  \Heywood  y. 
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^^^•^•Jf*  context  showing  a  contrary  intention^  the  word  *'un- 
"■  married  "  must  be  construed  according  to  its  ordinary 

meaning,  as  **  having  never  been  married ''  (a).  2828. 
j^o  hare  Uudcr  a  rcsiduary  devise  and  bequest  to  be  equally 
divided  between  the  testator's  wife  ''and  her  children 
who  have  issue,"  the  word  "have"  will  not  be  con- 
strued "shall have/'  but  those  children  who  have  no  issue 
at  his  death  take  nothing ;  for,  as  a  devise  to  her  and  her 
children  would  include  only  the  children  living  at  that 
time,  the  superadded  description  of  having  issue  is 
applicable  to  those  children  who  then  have  issue  (£). 
2829. 
p<«>h  Where  there  is  an  intention  that  a  child  shall  take  a 

!ihiid^ "     vested  interest  at  a  particular  period,  and  words  are  intro- 
^'^^'  duoed  which  would  devest  the  interest  in  the  event  of 

the  parent  dying  without  leaving  a  chUd,  there,  if  the 
interest  has  once  vested,  and  the  testator  has  not  too 
clearly  expressed  his  object  to  admit  of  a  doubt,  the 
Court  will  struggle  to  maintain  the  vested  gift  by  con- 
struing the  words  "  without  leaving  "  to  mean  "  without 
having  had  "  (d).  2830. 
"Subject  to      There  is  this  distinction  between  testamentary  dis- 

theporform  ^  ^  ^  ^ 

oSreiuuito.*  P^i^i^^s  o^  estates  in  mortgage  "  subject  to  the  incum- 
brances thereon,"  and  of  leasehold  estates  "subject  to 
'the  performance  of  the  covenants,"  that  the  words 
"  subject,"  etc.,  when  used  in  reference  to  mortgages  are 
not  mere  useless  surplusage,  ev^n  when  they  are  not 
construed  to  import  that  the  party  is  to  take  cum  onere; 
for  they  may  be  intended  to  prevent  disappointment, 
and  perhaps  disputes  or  doubts,   by  showing  at  once 

Heyicood,    29    Beav.    9  ;    In    re  (h)  Doe  d.  Burt(m,  v.  White,  1 

Sawnders'  TrusU,  L.  B.  1  Eq.  676  ;  Exch.  526. 

Upton  y.  Bronntf  L.  B.  12  Ch.  D.  (c)  As  to  gifts  over  on  *' dying 

872.  unmarried  or  without  children  or 

(a)  DalrpmpU  v.  Ball,  L.  B.  issue/'  see  supra,  par.  277. 

16  Ch.  D.  715.  (rf)  WJiUev.  UUl,  L.  R  4  Eq.  265. 
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that  the  estate  is  in  mortgage,  which  might  not  other-  ^H™'^Jf» 
wise  be  known  to  be  so.  But  the  words  "  subject,"  etc.,  ~ 
when  used  with  reference  to  property  which  has  akeady 
been  described  as  a  leasehold,  are  mere  useless  sur- 
plusage, unless  they  are  used  to  signify  that  the  bequest 
is  to  be  subject  to  the  performance  of  the  covenants  to 
repair,  in  respect  of  dilapidations  existing  at  the  time  of 
the  testator's  death;  and  the  Court  ought  not,  without 
some  special  reason,  to  construe  words  as  mere  surplusage 
which  may  fairly  be  employed  for  some  useful  purpose. 
It  is  only  natural,  and  in  accordance  with  the  presumable 
intentions  of  a  testator  who  makes  a  specific  bequest  of 
leaseholds,  that  the  legatee  should  take  them  subject  to 
the  burden  of  putting  them  in  repair,  where  they  are 
in  a  state  of  dilapidation  at  the  time  of  the  testator's 
decease;  although  the  general  personal  estate  is  the 
natural  fund  for  the  payment  of  debts,  and  other  kinds 
of  property  are  commonly  exonerated  by  that  (a).    2831. 

Where  a  testator  provides  that  an  estate  shall  go  over  "Dvwdiyer 
from  a  person  taking  the  same  under  the  will,  in  case  a 
certain  other  estate  shall  ''  devolve "  upon  him,  he  will 
be  held  to  mean  that  the  shifting  clause  shall  take  effect 
in  case  such  person  shall  have  the  full  beneficial  enjoy- 
ment of  the  latter  estate  :  so  that  such  estate  will  not  be 
deemed  to  have  "devolved"  upon  him,  if  he  takes  it 
subject  to  a  charge  (b).  And  the  expression  "devolve 
upon  her  children,  if  she  has  any,"  denotes  transmission 
to  children  living  at  the  time  when  the  devolution  is  to 
take  place ;  so  that  the  representative  of  a  child  then 
dead  will  take  nothing  (c).    2832. 

The  word  "legacies"  will  often  include  aimuities  (<i).  "Logadea* 

'='  ^   '    including 

2833.  "annuiUes." 

(a)  HickUng  v.  Boyer^  3  Mac.  &  (c)  Parr  v.  Parr,  1  My.  &  K. 

a.  643.  467. 

(J)  Fazakerleyy.  Ford,  1  Ad. &  E.  (df)  2  Jarm.  Wills,  2nd  ed.  516  ; 

97  ;  4  Sim.  390.  Cornfield  v.  Wyndham,  2  Coll.  184 ; 
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^h'?!^*'      ^  a  will,  the  word  "London"  will  include  the  cities 

"L^^*  of  London  and  Westminster,  and  the  borough  of  South- 
wark,  and  the  adjacent  streets  and  buildings,  where  such 
would  seem  to  have  been  the  intention  (a).    2834. 

"Strict  art-  Uudcr  ou  executoiy  trust  for  the  settlement  of  real 
estate  "in  strict  settlement/'  the  tenant  for  life  should 
not  be  made  dispunishable  for  waste  (b).     2836. 

"Au t»»«  The  expression  "  all  the  rest,"  though  following  a  gift 

of  a  house  and  garden  which  were  leasehold,  may  pass 
the  real  estate  (c).     2836. 

"Preeoocu-      Where  a  testator  leaves  to  a  person  for  life  "  the  free 

panoy." 

occupancy  "  of  any  house  in  his  possession,  such  person 

is  entitled  either  to  reside  in  it  or  to  let  it  (d).    2837. 

;<  Estate  tail      The  words  ''estate  tail  in  possession/'  properly,  but 

"***"•"         not  necessarily,  refer  to  actual  possession:   they  may 

^refer  to  an  estate  tail  vested  in  interest  as  a  remainder, 

as  distinguished  from  a  contingent  interest  in  tail  {e). 

2838. 

"soBpeciii-       Where  there  are  both  original  devises  or  bequests  to 

caUy  de-  O  1 

71^ "or  certain  persons,  and  also  contingent  devises  or  bequests 
queathad."  ^y^j,  ^  ^^^jj  ^f  them,  and  these  are  followed  by  limita- 
tions over  of  the  property  "  so  specifically  devised"  or 
"  bequeathed,"  these  words  "  so  specifically,"  eta,  may 
refer  either  to  the  property  comprised  in  the  original 
gifts  only,  or  to  the  property  expressed  in  the  gifts  over ; 
and  therefore  care  should  be  taken,  in  framing  such  a 
limitation  over,  to  prevent  all  doubt;  though,  in  the 
absence  of  an  apparent  intention  to  the  Contrary,  these 
words  will  be  held  to  apply  to  the  property  comprised  in 

Heath  V.  WestaJiy  3  D.  M.  &  G.  601 ;  10  Eq.  269. 

Ward  V.    Grey,  26    Beav.  485;  (o)   Attree  v.  Attree,  L.  R.  11 

Mulliru  V.  Smithy  1  Dr.  &  Sm.  204  ;  Eq.  280. 

Gaskin  v.  Bogersy  L.  B.  2  Eq.  284.  (d)  Mannox  v.  Greener^  L.  R.  14 

(a)    Wallace   v.    Att.-Gen,,  83  Eq.456. 

Beav.  384.  («)  MarteUi  v.  HoUoway,  L.  R. 

(»)  StafUey  v.  Cknath/unt,  L.  R.  6  H.  L.  632. 
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both,  as  equally  applicable  to  the  property  comprised  ^h™;^^?! 
in  each  (a).     2839. 

[In  rifts  over  if  the  le&^atee  should  die  before  "the  oit  over  if 
division  of  my  estate/'  it  is  necessary  to  be  very  explicit  ^^.^^^ 
as  to  the  meaning  of  that  expression,  since  no  less  than  mJ*S2t?' 
six  different  possible  constructions  of  the  word  division 
have  been  suggested ;  and  it  has  been  held  to  mean  the 
period  allowed  by  law  for  the  division  of  the  testator's 
estate ;  namely,  the  expiration  of  twelve  months  from 
his  death  (J!^).]     2839a. 


Section  VI. 
Of  Devisees  and  Legatees, 
Where  a  devise  or  bequest  is  made  to  a  person  or ^i,°^J"' 
persons  by  any  description  denoting  a  person  sustaining  '^^^^^ — 
a  particular  character  (such  as  heir,  next  of  kin,  nearest  JSSSJ  ^ 
of  blood,   youngest  or  only  surviving   son),  and  theJJlSSlSf* 
person  or  persons  who  sustain  it  at  one  time  may  be 
different  from  the  person  or  persons  who  sustain  it  at 
another  time,  it  is  very  expedient  to  express  the  time 
at  which  that  character  is  to  be  Sustained  (o).    2840. 

L  Error  or  Defect  in  a  Name  or  Description, 
Any  words  that  are  sufficient  to  denote  the  persons  oeneni 

meant  by  the  testator,  and  to  distinguish  them  from  all 

others,  operate  as  a  good  description  (d),    2841. 

When  there  is  a  mistake  in  the  Christian  or  surname,  Mutakein 

uamo. 

or  in  both  names,  it  will  be  con*ected,  if  the  intention 
clearly  appears  in  any  other  part  of  the  will  or  by  parol 
evidence  {e).  But  where  there  is  a  relative  having  the 
names  mentioned,  but  described  as  standing  in  a  different 

(a)   Giles  v.  MeUom,   L.    R.  6  (df)  6  Cruise  T.  38,  c.  10,  §  23  ; 

H.  L.  24.  1  Jarm.  Wills,  2nd  ed.  310,  311. 

(li)  In  re  ColUson,  Collmm  v.  (e)  1  Rop.  Leg.  by  White,  164, 

Barlfer,  L.  R.  12  Ch.  D.  834.  166 ;  Burton's  Compendium,  §  605; 

(c)  See  supra,  par.  880—1 ;  and  1  Jarm.  Wills,  2nd  ed.  312,  368 ; 

2  Jarm.  Wills,  2nd  ed.  167—180.  Mostyn  v.  Mottyn,  5  H.  L.  Cas. 
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ch.?*'*?'  <i®gr®®  o^  relationship  from  that  mentioned,  and  there 

are  other  relatives  having  some  only  of  the  names  and 

standing  in  the  relationship  mentioned,  the  gift  will 
be  void  for  uncertainty  if  there  be  no  other  evidence  than 
that  of  the  solicitor  who  prepared  the  will  (a).     2842. 

BiADk  for  Parol  evidence  will  be  admitted  to  supply  a  blank  for 
a  Christian  name,  but  not  a  blank  for  an  entire  name  (6). 
2843. 

initiaiA.  If,  however,  a  legatee  is  described  by  the  initials  of 

his  name  only,  parol  evidence  may  be  given  to  prove 

Arbitrary  his  identity  (c).  But  if  a  testator  devises  to  certain 
persons  by  no  other  names  or  descriptions  than'  by 
certain  letters  of  the  alphabet  arbitrarily  chosen  for 
the  purpose,  and  refers  to  another  paper  signed  by  him, 
but  not  attested  as  explaining  who  were  intended  by 
those  letters,  such  a  devise  is  void  (d).     2844. 

Error  in  Thcrc  is  uo  prcsumptiou  in  favour  of  the  name  more 

of  a  legatee,  than  of  the  description  (e).  But  where  the  description 
of  a  legatee  is  erroneous,  and  there  is  no  doubt  as  to 
the  person  intended  to  be  described,  the  mistake  will  be 
rectified,  unless  the  description  imputes  to  the  legatee  a 
character  which  is  the  essence  of  the  bequest,  and  it  may 
reasonably  be  presumed  that  the  testator  would  not  have 
made  such  a  bequest,  if  he  had  not  been  so  mistaken  (/). 
2846. 

155  ;  Wigram  on  WUlfi,  51 ;  Blwn-  M.  &  W.  200. 

deU  V.    Gladstone,  2   Phill.  279  ;  (e)   Drake  v.  Drake,   8  H.    L. 

Bemasanvmi  t.  Atkiruon^  17  Jur.  Cas.  172, 179  ;  Charter  v.  Charter, 

128  ;  Re  Blackman,  16  Beair.377;  L.  R.  7  H.  L.  364. 

Hodgson  v.  Clarke,  1  D.  F.  &  J.  (/)  1  Rop.  Leg.  by  White,  169, 

394  ;  Cha/rter  v.  Charter,  L.  R.  7  172  ;  Story's  Eq.  Jur.  §  182,  183  ; 

H.  L.  364.  1  Jarm.  Wills,  2nd  ed.  312 ;    Re 

(a)  Drake  v.   Drake,  26  Beav.  Rickeft     TrvHf,    11    Hare    299 ; 

642 ;  8  H.  L.  Cas.  172.  Stringer  v.  Chirdiner,  4  D.  &  J. 

(J)  1  Rop.  Leg.  by  White,  186  ;  468  ;  see  In  re  PeUn,  27  Beav.  676 ; 

Re  OrcgsofCs  Trmts,  2  Hem.  &  M.  Oarner  v.  Oamer,  29  Beav.  114  ; 

504.  Fa^rrer    v.   St.    Catherine's  ColL, 

{c)  1  Rop.  Leg.  by  White,  187.  L.   R.    16    Eq.    19  ;     Garland  v. 

\d)  Clayton  v.  Lord  Nugent,  13  Beverley,  L.  R.  9  Ch.  D.  213. 


OF  DEVI8BES  AND  LBGATEE8. 


1131 


IL  Devises  and  Bequests  to  Parents  and  Children, 
In  the  case  of  devises  and  bequests  in  favour  of  a  pt.  iilt.is, 

^  Ch.  1,  8.  6. 

person  and  his  or  her  children,  at  least  in  wiUs  drawn  by 

unprofessional  persons,  questions  frequently  arise  as  to  J^j^^** 
the  mode  in  which  they  are  to  take — ^whether  the  parent  ^'***^- 
is  to  take  for  life,  with  remainder  to  the  children ;  or 
whether  the  parent  is  to  take  an  estate  tail  or  the 
absolute  interest ;  or  whether  parent  and  children  are  to 
take  simultaneously,  and,  if  so,  whether  as  tenants  in 
common  or  as  joint  tenants.  All  such  questions  should 
be  excluded  (a).     2846. 

When  a  man  gives  to  his  wife  for  the  benefit  of  her- 
self and  her  children,  she  and  her  children  take  as  joint 
tenants,  unless  there  is  some  indication  that  she  is  to 
take  for  life  with  remainder  to  her  children,  or  in  some 
other  manner  (b).  A  direction  that  the  property  should 
be  **  secured "  has  been  considered  to  be  such  an  indica- 
tion ((?).    2847. 

Whenever  the  word  '^entitled'*  is  used,  it  is  highly  "Entitled." 
expedient  to  specify  whether  it  is  meant  ^'entitled  in 
interest "  or  ^'  entitled  in  possession  "  (cQ.     2848. 

Where  a  testator  bequeaths  personal  estate  to  one  for  where  lame 

are  only 

life,  and  after  his  death  to  others  equally,  and  in  case  ratetitated 

'  T.  ^ '  Ui  the  event 

any  of  them  should  happen  to  die  before  they  become  ^SiSJf'^* 
"  entitled  "  to  their  shares,  to  the  children  of  him,  her,  SrtSw. 


(a)  For  instances,  see  Lenden  v. 
Blaehmore,  10  Sim.  626 ;  Vaughan 
V.  Headford,  Id.  639 ;  Mmou  v. 
Clarke,  17  Beav.  126  ;  Co-ngreve  v. 
Palmer^  16  Beav.  435 ;  Ive  v.  Kirig, 
Id.  46;  Hart  v.  Tribe,  18  Beav. 
215:  Wehh  v.  Byng,  2  K.  &  J.  669; 
8  b.  M.  &  G.  633;  S.  C.  nom. 
Byng  V.  Byng,  10  H.  L.  Gas.  171  ; 
In  re  €hraham's  Will,  83  Beav. 
479 ;  6hreeve  v.'  Chreeoe,  L.  R.  4 
Sq.  180 ;  Bavu  ▼.  Bennett,  4  D.  F. 


&  J.  327 ;  Breton  v.  Mockett,  L.  R. 
9  Ch.  D.  95. 

(J)  NewiU  V.  NewiU,  L.  R.  12 
Bq.  432  ;  reversed  L.  R.  7  Ch.  Ap. 
253. 

(o)  Ckvmhe  v.  Hughes,  L.  R.  14 
Eq.  415. 

(d)  See  Charley  v.  Lovebaitd,  33 
Beav.  189;  Turner  v.  Qosset,  34 
Beav.  593  ;  Umbers  v.  Jaggard, 
L.  R.  9  Bq.  200  ;  Hobgm  v.  Neale, 
L.  R.  11  Bq.  48. 
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^H .'"■^'ef*  ^^  them  80  dying,  the  word  "  entitled "  does  not  mean 
"entitled  in  possession";  but  the  gift  to  the  children  is 
merely  a  substitution  in  the  event  of  the  parent  dying 
in  the  testator's  lifetime :  so  that  if  one  of  the  parents 
survives  the  testator,  and  dies  before  the  tenant  for  life, 
the  property  vests  in  his  representative,  and  does  not  go 
over  to  his  children  (a).  And  under  a  bequest  to  A.  or 
his  children,  he  is  absolutely  entitled  if  he  survives 
the  testator :  the  children  can  only  take  by  substitution 
in  case  of  the  death  of  their  parent  in  the  testator's  life- 
time (b).    2849. 


Infant  in  \ 

ventre 

matriB. 


I 


Wliotake 
where  no 
period  for 
diBtribu- 
tion  is  ap- 
pointed. 


Who  take 
where  a 

iodfor 
ihation 
is  ap- 
pointed. 


III.  Devises  and  Begtiests  to  Children. 

In  construing  a  will,  an  infant  in  ventre  matris  is 
considered  as  a  child  "living/'  and  even  as  a  child 
"  bom,"  that  word  being  read  as  synonymous  with  pro- 
created (c).     2860. 

In  the  absence  of  indications  to  the  contrary,  where  a 
legacy  is  given  to  a  class  of  individuals,  as  to  children, 
in  general  terms,  and  no  period  is  appointed  for  the 
distribution  of  it,  the  death  of  the  testator  is  the  period 
of  distribution,  and  none  of  the  class  but  those  who  are 
bom  or  in  ventre  matris  at  that  period  are  entitled  to 
participate  in  the  bequest ;  and  those  members  of  the 
class  who  at  his  death  are  capable  of  taking  take  the 
whole.  And  so,  as  a  general  rule,  where  a  period  is 
appointed  for  distribution,  as  the  attainment  of  majority 
or  the  death  of  a  parent,  the  fund  is  distributable  among 
as  many  as  come  into  existence  before  that  time,  and  no 
child  bom  afterwards  can  be  admitted  to  a  share  {d). 
2861. 


(d)  Henderson  v.  Kenniootf  2  De 
G.  &  S.  492. 
(*)  Peyiley  v.  Peidey,  12  Beav. 

547. 

{c)  6  Cruise  T.  38,  c.  2,  §  16 ; 


Watk.   Conv.    3rd  ed.    by  Prest. 
243  ;  2  Jarm.  WiUs,  2nd  ed.  163— 
4 ;  and  Pearce  v  Ca/rrmgtim,  L.  R. 
8  Ch.  Ap.  969. 
(rf)  1  Rop.  Leg.  by  White,  38, 
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[Where  there  is  a  gift  to  a  class  of  persons,  some  of  ^h.^?'&  J?* 
whom  are  vrithin  the  rule  against  perpetuities  and  some  qj^^^ 
not ;  and  the  share  of  every  member  of  the  class  cannot  JUSJ^ 
be  ascertained  within  the  legal  limits  as   to  time,  the^^ 
whole  gift  is  void.    But  when  the  share  of  every  mem-  petuitief^d 

some  not. 

ber  can  be  so  ascertained,  the  gift  is  valid  with  respect  to 
those  members  who  come  within  the  rule  against  per- 
petuities, though  invalid  as  to  the  rest  (a).]     2861a. 

If  there  is  a  bequest  to  children  "  begotten  "  or  "  to  be  Bequeetto 
begotten,"  or  "  who  may  be  born,"  these  words  refer  only  '^l^^" 
to  children  who  may  be  bom  after  the  date  of  the  will  ^SJS* 
and  before  the  death  of  the  testator,  and  not  to  children  Sm.^ 
bom  after  his  decease,  where  a  different  construction 
would  impute  to  the  testator  the  inconvenient  and  im- 
probable intention  that  his  residuary  personal  estate 
should  not  be  distributed  until  after  the  deaths  of  the 
parents  of  the  legatees  (&).     2862. 

[If  a  testator  bequeath  a  certain  sum  to  each  of  the  Beqnertofa 

O0rtftiii  Bum 

children  of  a  certain  person,  only  those  children  of  that  ^J^'^® 
person  who  are  in  esse  at  the  death  of  the  testator,  can  t^^^ 
be  admitted  to  share  in  the  bequest;  otherwise  the 
distribution  of  the  testator's  estate  would  have  to  be 
postponed,  until  it  could  be  ascertained  how  many  chil- 
dren that  person  would  have,  and  consequently  how 
many  of  such  gifts  would  become  payable.     But  if  aBeqaestofa 

certain  mm 

testator  bequeath  a  certain  sum  to  be  divided  among:  the  tobediTided 

■■•  "  among  the 

46,  53  ;  2  Spence's  Eq.  Jur.  418  ;  is  referred  to  Mr.  O.  D.  Tudor's  very 

Smith's   Executory   Interests  an-  valuable  work  on  cases    on   Beal 

nexed  to  Feame,  §  227—234  ;  2  Prop.  CJonv.  &  Construction,  3rd 

Jarm.  Wills,   2nd  ed.    126—130 ;  ed.  798—808. 

Mann    v.    Ihompso-n^    Kay    638 ;  (a)    Wilkinson  v.  DwMan^    30 

Hagger   v.  Payne,  23  Beav.  474,  Beav.  111. 

478  ;  Bateman  v.  Gray,  29  Beav.  (h)  2  Jarm.  Wills,  2nd  ed.  148 

447  ;  In  re  Gardiner's  Estate,  L.  — 9  ;  Storrs  v.  Benhovc,  2  My.  & 

B.  20  Eq.  647  ;  In  re  Coleman  and  E.  46  ;  3  D.  M.  &  G.  390  ;  ButUr 

Jarrain,  L.  II.  4  Ch.  D.  165 ;  In  re  v.  Loive,  10  Sim.  317  ;   Tanmsend 

Bmmet'it  Estate,  L.  R.  13  Cb.  D.  v.  Early,  28  Beav.  429. 
Ap.)  484.  On  this  subject  the  reader 
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children  of  a  certain  person,  then,  as  such  a  gift  does  not 
necessitate  the  postponement  of  the  distribution  of  the 
testator's  estate,  but  only  of  the  division  of  the  sum, 
until  the  number  of  such  children  can  be  ascertained, 
those  children  of  that  person  who  are  bom  after  the 
death  of  the  testator,  are  also  admitted  to  share  in  the 
bequestw  This  is  described  by  Jessel,  M.  R,  as  a  rule  of 
convenience  (a)].     2862a. 

The  word  '^children"  will  include  children  by  a 
second  or  other  subsequent  marriage,  unless  it  clearly 
appears  that  the  testator  only  meant  children  of  the  first 
marriage  (&).    2863. 

The  word  "  children  "  does  not  ordinarily  comprehend 
grandchildren  or  issue  generally ;  but  it  will  be  construed 
in  this  more  extensive  sense  where  the  will  would  other- 
wise be  inoperative,  or  where  the  testator  has  clearly 
shown  by  other  words  that  he  used  the  word  in  the. 
more  extensive  sense  (c).     2864. 

In  general,  even  in  the  case  of  a  will,  the  persons  who 
claim  must  answer  the  description  and  character  given 
of  them  in  the  will  (d).  But  sometimes  they  may.  not 
answer  the  description  and  character  literally,  and  yet 
they  may  answer  what  was  really  intended  by  such 
description  and  character.  Thus  in  the  case  of  pro- 
visions made  for  younger  children,  by  will  or  marriage 
settlement,  or  by  way  of  executory  trust,  by  the  parent 
or  a  person  who  stood  in  loco  parentis,  as  being  under  a 
moral  obligation  to  provide  for  the  children  or  as  in- 
tending to  take  upon  himself  or  herself  those  duties  and 
obligations  which  ordinarily  and  properly  attach  to  a 
father  or  mother,  a  younger  child  becoming  entitled  to 

(a)  Bag&rt  v.  Muteh,  L.  R.  10  2  Jarm.  Wills,  2iid  ed.  124--6  ; 
Gh.  D.  25.  Pride  v.  IbokSj  3  D.  &  J.  252,  266  ; 

(b)  1  Bop.  Leg.  by  White,  48  ;  He  OrawhalVi  TruH,  8  D.  M.  &  G. 
2  Jarm.  Wills,  2iid  ed.  123-4.  480. 

(0  1  Rop.  Leg.  by  White,  68  ;  (d)  1  Bop.  Leg.  by  White,  66. 
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the  £unily  estate  has  been  considered  an  eldest  child,  so  ^e.^}|'^*Jf' 
as  to  exclude  him  from  the  benefit  of  the  provision  for 
the  younger  children,  where  such  appeared  to  be  the 
intention.     And,  on  the  other  hand,  an  eldest  daughter  where  an 

eldest 

destitute  of  a  provision  has  been  considered  a  younger  ^\^^ 
child ;  and  an  eldest  son  is  entitled  to  claim  a  portion  j^*'^** 
as  a  younger  child,  when  the  family  estate  is  given  from  y*^**"*"* 
him,  or  he  is  otherwise  unprovided  for  (a).    But  the  only 
son  cannot  succeed  to  an  estate  limited  to  A.  and  his 
heirs  in  tail  male,  *'  except  an  eldest  son  "  (b).    2866. 

[The  primary  literal  meaning  of  the  words  "  the  eldest  "Theeideet 
son"  is  "  the  first-bom  son."     The  words  "  become  the  "Become 
eldest  son"  in  their  natural  and  ordinary  signification, son." 
are  connected  with  the  heirship  of,  and  right  of  suc- 
cession to,  a  living   man.      Thus   to   come   within   the 
meaning  of  the  words  of  a  shifting  clause  **  become  the 
eldest  son  "  of  a  person  living  at  the  date  of  the  will, 
a  younger  son  must  (unless  the  apparent  intention  of  the 
testator  requires  a  different  construction)  not  only  sur- 
vive his  elder  brother  and  so  become  the  eldest  surviving 
son,  but  must,  at  the  death  of  his  father,  have  become 
his  father's  heir  apparent.     Even  in  a  shifting  clause  the 
words  "  eldest "  and  "  younger "  are  construed  in  their 
primary  signification  (o).]     2866a. 

"Begotten"  will  extend  to  the  issue  begotten  after- "R^ten- 
wards,  and  the  words  "to  be  begotten"   to  the  issue ^o**«»" 
begotten  before  (d).     2866. 

(a)  1  Rop.  Leg.  by  White,  59,  48  ;    In  re   Bay  ley's    Settlement, 

62, 65 ;  2  Spence's  Eq.  Jur.  412, 413;  L.  R.  9  Eq.  491  ;  6  Ch.  Ap.  590. 

2  Jarm.  Wills,  2nd  ed.  167—1,69  ;  (fii)  Tuite  v.  Bermingham,  L.  R. 

Lyddon  v.  MlUon,  19  Beav.  566  ;  7  H.  L.  634. 

Macouhrey  v.  Jones,  21  Beav.  684  ;  (c)  Bathurst  v.  Errington,  L.  R. 

Sandenum  y.  Mackenzie,  1  Johns.  2    App.    Cas.    698 ;   Meredith  v. 

&  Hem.  613  ;  EOerde  v.  Thomas,  Treffry,  L.  R.  12  Ch.  D.  170. 

1  D.  J.  &  8.  18  ;  Dam^s  v.  Evgue-  (d)  2  Rop.  Leg.  by  White,  1513 ; 

win,  1  Hem.  &  Mill.  730  ;   Wood  v.  2  Jarm.  Wills,  2nd  ed.  160,  162, 

WT^od,  L.  R.  4  Bq.  48,  56  ;  CoUing^  163. 
wood  v.  CoUvngwood,  L.  R.  4  H.  L. 
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CH.?*Z'Jf'  Where  several  sons,  daughters,  or  children  are  spoken 
7I^~^  of,  and  the  words  "  next  surviving  "  are  used,  it  should 
JJJ^^™8  be  specified  whether  next  younger  or  next  elder  is 
^^t"     meant  (a).    2867. 

DiPMtioD         Where  a  testator  directed  that  his  daughters'  shares 

SSS**^    should  be  "  settled  upon  themselves  strictly,"  it  was  held 

Mtued        that  the  income  of  the  share  of  each  should,  during  the 

Mi^  em.  j^*^^  ]iyeB  of  hersclf  and  her  husband,  be  paid  to  her  for 

life,  without  power  of  anticipation ;  that  if  she  should 

die  in  the  lifetime  of  her  husband,  then  her  share  should 

go  as  she  should  by  will  appoint ;  and,  in  default  of 

appointment,  to  her  next   of  kin,  exclusively   of  her 

husband ;  and  that  if  she  should  survive  her  husband, 

then  the  share  should  belong  to  her  absolutely  (&).  2868. 

IV.  Devises  or  Beqtiests  to  Issue  or  Offspring. 

The  word  issue  is  used  sometimes  to  denote  all  descend- 
ants, and  at  other  times  immediate  descendants  or  some 
particular  class  of  descendants  living  at  a  given  time. 
And,  in  a  will,  issue  is  either  a  word  of  purchase  or  of 
limitation,  as  will  best  answer  the  intention  of  the  devisor, 
though,  in  the  case  of  a  deed,  it  is  imiversally  a  word  of 
purchase  (c).    2869. 

When  used  as  a  word  of  purchase,  and  unconfined  by 
any  indication  of  intention,  it  will  comprise  all  persons 
who  can  claim  as  descendants  from  or  through  the  person 
to  whose  issue  a  devise  or  bequest  is  made  ((2).     2860. 

It  may  be  used  in  different  senses  in  the  same  will. 
But  if  in  the  first  part  of  a  will  it  is  used  equivocally, 

(a)  See  Eattwood  v.  LockfPood,  D.  &  E.  4. 
L.  R.  3  Eq.  487.  (rf)  1  Rop.  Leg.  by  White,  94 

(^b)  Loch  V.  Bagleyy  L.  R.  4  Bq.  Leigh  y,  Narhury,  13  Ves.  344 

122.  Maddoeh  v.  Legg,  25  Beav.  531 

(r)  2  Jarm.  Wills,  2nd  ed.  80—  remarks  of   M.  R.  in  Hhodet  y. 

4  ;.  L.  C.  J.  Wilmoty  in  Boe  y.  Chew,  Rhodei,  27  Beay.  416 :  McGregor 

2  Wils.  322  ;   and  Lord  Kenyon,  y.  McGregor,  1  D.  P.  &  J.  63. 
G.  J.,  in  Doe  d.  Cooper  y.  CdUU,  4 
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and  there  is  nothing  in  the  immediate  context  to  aid  in  ^h.^J|*JJ^ 
construing  its  meaning,  but  in  another  part  of  the  same  ' 

will  the  ambiguity  is  corrected  and  the  word  is  used  in  a 
particular  sense,  the  presumption  is  that  the  testator  has 
always  used  it  in  that  sense  in  which  he  himself  has 
corrected  the  ambiguity  (a).     2861. 

"  Issue  male  "  means  issue  claiming  through  males,  even 
in  a  bequest  of  personalty  to  issue  male  (b),     2862. 

The  word  "  offspring  "  is  a  word  of  similar  effect  to  the 
word  "issue  "(c).    2863. 

V.  Devises  to  Heirs  or  Descendants. 

It  is  not  unusual  for  testators,  whose  wills  are  not  "Heirs" 
made  by  lawyers,  to  use  the  word  "  heirs  "  as  synonymous  ^  dSSid- 
with  '*  children,"  or  next  of  kin  who  are  descendants,  or  SJSitoV 
statutory  next  of  kin :  and  where  this  appears  to  be  the  "^^^ 
case,  that  meaning  will  be  given  to  the  word  (d),    2864. 

[A  gift   of  personalty  to  the  heirs  or  next  of  kin  of  a  ne^^o^i^in 
deceased  person  is  a  gift  to  one  class,  and  not  an  alternative  J^^^Sl^. 
gift ;  and  it  is  held  to  be  a  gift  to  his  next  of  kin  according 
to  the  Statute  of  Distributions,  for,  as  regards  personal 
estate,  the  word   heirs  is  interpreted  to  signify  statu- 
tory next  of  kin  (e).]     2864a. 

A  de^e  in  remainder  to  the  right  heirs  of  the  testator  ^*^" 
for  ever,  his  son  excepted,  is  void  (/).     2866.  ^pth^lon. 

A  devise  to  the  right  heirs  of  husband  and  wife  is  a  ^^J^bl^^ 
devise  to  the  person  answering  the  description  of  heir  to  *"^  '^®* 
both,  namely,  a  child  of  both,  inasmuch  as  husband  and 
wife  are  considered  in  law  as  but  one  person  (g).     2866. 

(ff)   Edwards    v.    Edwards,    12  25^;  Li  re  Jeaffirsan'sTrtistx,  I j.li. 

Beav.   100 ;   He  Carrie's   WiU,  32  2  Eq.  276  ;  In  re  PhUps'  WUl,  L.  R. 

Beav.  420.  7   Bq.   151  ;   Finlason  v.  Tatlocli, 

(h)  Ljfwood  V.  Kimber,  29  Beav.  L.  R.  9  Eq.  258. 
38.  (/?)    In  re    ThoTnpsarCs    TrustSj 

ic)  Ymng  v.  Daviesy  2   Dr.   &  L.  R.  9  Ch.  D.  607. 
Sm.  167.  (/)  6  Oniiae  T.  38,  c.  10,  §  40. 

id)  MobertsT.  Edwards,  S'SBe&v.  (^)  6  Cruise  T.  38,  c.  10,  §  39. 

VOL.   n.  D  D 
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^H."!*^'Jf'  Where  a  testator  devises  real  estate  to  a  person  and  his 
The  next  ~  ^^^^  ^^^  theiT  livcs,  and  after  their  decease  to  their  son, 
his  heirs  and  assigns,  for  ever,  but  in  case  he  should  not 
survive  his  parents,  and  should  die  without  an  heir  law- 
fully begotten,  then  to  "  the  next  heir  "  of  the  first  takers, 
"their  heirs  and  assigns  for  ever";  "the  next  heir" 
means  the  person  who  should  be  the  heir  of  the  first 
takers  in  the  technical  sense  of  the  word  heir :  so  that, 
under  the  limitation  over  to  the  next  heir,  the  estate  will 
not  vest  in  a  second  son  of  the  first  takers  dying  in  the 
lifetime  of  one  of  such  first  takers,  but  will  vest  in  his 
son,  as  he  became  the  next  heir  in  the  technical  sense 
of  the  word  (a).  2867. 
Heirs  male       A  devisc  to  ^*the  hcirs  male"  of  the  devisor  only  ex- 

of  the  do-  •' 

^^^*  tends  to  the  heirs  male  of  his  body,  and  not  to  a  collateral 
heir :  so  that  if  the  devisor  has  not  an  heir  male  of  his 
body,  the  devise  is  void  (b).     2868. 

First  male        The  cxpression, ''  the  first  male  heir  of  the  branch  of 

heir  of  the 

branch  <rir^  A.'s  family,"  is  not  a  definite  and  safe  designation,  but  is 
one  which  may  lead  to  perplexing  questions,  if  not  to  the 
total  failure  of  the  estate  intended  to  be  limited,  on  the 
ground  of  uncertainty.  For,  under  some  circumstances, 
it  may  be  a  matter  of  the  most  perplexing  doubt  whether 
the  person  intended  must  be  an  heir  in  the  strict  technical 
sense,  by  being  the  child  of  a  deceased  parent  and  heir 
general,  or  whether  it  is  sufiicient  if  he  is  the  child  of  a 
deceased  person  though  not  heir  general,  or  whether  "male 
heir ''  does  not  mean  "  male  heir  apparent "  or  "  male 
descendant,"  and  whether  the  word  "  first "  refers  to  the 
seniority  of  the  heir,  or  whether  it  refers  to  seniority  and 
priority  of  the  stock  from  which  he  springs,  or  whether 
the  devise  is  not  void  for  uncertainty.  Thus  where  A. 
has  no  son,  but  several  daughtei-s,  who  have  issue,  it  may 

(a)  Doe  d.  Knight  v.   Chaff ey,  (*)  6  Cruise  T.  88,  c.  10,  §  37. 

16  M.  &  W.  656. 


A.'b  family. 
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be  doubted  whether  the  son  or  grandson  of  the  eldest  ^H^"*^Jf' 
daughter  is  to  take,  because  the  eldest  daughter  has  for 
some  purposes  priority  over  the  others ;  or  whether  the 
son  of  a  younger  or  even  of  the  youngest  daughter  should 
take^  on  the  ground  that  he  was  bom  before  the  children 
of  the  other  daughter ;  or  whether  a  son  of  a  younger  or 
even  of  the  youngest  daughter  is  to  take,  because  his 
mother  is  dead  at  the  time  of  the  determination  of  the 
particular  estate,  while  the  other  daughters  are  living,  so 
that  he  is  technically  heir  to  her,  while  the  children  of 
the  other  daughters  are  not  technically  heirs  to  them ; 
or  whether  the  devise  is  not  void  for  uncertainty  (a). 
Such  cases  are  only  mentioned  to  illustrate  the  care  that 
is  necessary  in  the  use  of  the  word  "  heir/'     2869. 

In  limitations  in  tail,  *'  the  eldest  male  lineal  descendant  EUest  maie 

lineal  de- 

of  A."  means  eldest  in  line,  not  eldest  in  years,  so  as  to  acondant. 
designate  a  grandson  of  A.'s  eldest  son  as  the  eldest  in 
line,  rather  than  a  son  of  A/s  youngest  son,  as  the  eldest 
in  years  (6).    2870. 

In  giving  property  to  "male  descendants,"  or  to  "issue  Maied©- 
male,"   it  is  expedient  to   express  whether  or  not  the 
testator  means  persons  claiming  through  males  only  (c). 
2871. 

A  sister  of  the  testator  may  be  entitled   under  the  Nearat 

of  kin  in 

description  of  his  *'  nearest  of  kin  in  the  male  line,"  in  t^e  male 

*-  line. 

preference  to  a  son  of  the  testator's  paternal  uncle  (d). 
2872. 

Under  a  limitation  of  lands  of  gavelkind  or  borough-  Limitation 
En£^lish  tenure  to  the  heir  or  heirs  as  a  purchaser  or  or  borough- 
purchasers,  the  common  law  heir  takes,  and  not  the  heir  Jj^^j'  ^'• 
by  the  custom.    And  the  same  rule  applies  in  the  case  ^^  ^^' 

{a)   Winter  v.  Perrattj  9  CI.  k  k.  Cr.  559 ;  Lambert  v.  Peyton,  8 

F.  606.  H.  L.  Caa.  1. 

(jb)  Thelluumi  v.  Retidlesham,  7  (d)  Boys  v.  Bradley,  10  Hare 

H.  L.  Cas.  429:  389  ;  4  D.  M.  &  G.  48  ;  8.  C.  nom. 

(e)  See  Bemal  v.  Bemal,  3  My.  Sa^er  v.  Bradley ^  5  H.  L.  Caa.  874. 

DD2 
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Pr 
Ch 


H^"*J«^'  ^^  chattels  real  or  other  personal  estate,  where  the  word 
~     heir  is  used  in  its  technical  sense  (a).     2873. 


"In  the  If  it  appear  from  the  context  that  the  words  "  in  the 

charaoter  of 

tile  then      character  of  the  then  heir  male  of  the  body  "  of  the 

heir  male  of  '* 

tiie  body."  tenant  for  life,  have  been  used  to  denote  a  person  taking 
by  purchase  as  first  tenant  in  tail  after  the  determination 
of  the  estate-for  life,  the  words  will  receive  that  construc- 
tion. But  that  is  not  the  technical  or  proper  meaning  of 
those  words  (6).     2874. 

VI.  Bequests  to  a  Person  and  kis  Heirs,  or  to  tJie  Heirs 

of  a  Person, 

A  legacy  to  a  person  and  his  heirs,  or  to  a  person  "  or 
his  heirs  or  assigns,"  is  a  bequest  of  the  entire  interest  to 
him  absolutely.  But  when  money  is  bequeathed  to  the 
heirs  of  a  person  to  whom  no  interest  in  it  is  given,  or 
when  money  is  bequeathed  to  a  person  with  a  limitation 
to  his  heirs  by  way  of  substitution  or  remainder,  in  some 
cases  it  is  held  that  by  the  word  ''heirs,"  the  testator 
means  the  persons  who  under  the  Statute  of  Distributions 
would  be  entitled,  in  case  the  individual  whose  heirs  are 
spoken  of  had  died  intestate;  in  which  case  it  would 
include  even  his  widow,  and  not  merely  his  nearest  of 
blood.  In  other  cases  it  is  held  to  mean  "  his  children'* ; 
and  in  others  the  strict  literal  meaning  is  given  to  it  (c). 
And  the  ordinary  elementary  rule  of  construction  of  any 
word  in  a  will  is,  that  such  word  must  receive  its  ordinary 

(a)  Co.  Litt.  10a,n.  (4)  ;  Tliorp  8  D.   M.    &    G.    173;    Doody    v, 

y.Owen,  2  S.  &  Q.  JK) :  Sladen  v.  liujghiJty  J>  Hare.  App.  p.  xxxv.  ;  2 

Sladni,    2  Johns.  &   Hem.    369 ;  K.  &  J.  729  ;  De  Beaucoir  v.  Df 

Polley  V.  Polley  (No.  2),  31  Beav.  Jieauvmr,  3  H.  L.  Cas.  624,  557  ; 

363  ;  Garland  v.  Beverley,  L.  R.  9  Re  Eootx,  1  Dr.  &  Sm.  228  ;  Hajtle- 

Ch.  D.  213.  9Pood  v.  Orern,  28  Beav,  1 ;  HamUton 

(ft)  Mieklethwaity.  .\fwhlethwait,  v.  AfdU.  29  Beav.  193  ;  In  re  Netc- 

4Com.  B.  790.  ton's  Tru^U,   L.   R.    4   Eq.    171; 

(c)  Bee   1   Rop.  Leg.   by  White,  Parsons  v.  Parsnns,  L.  R.  8  Eq. 

88,  89,  90,  93  ;  2  Jarm.  Wills,  2nd  260  ;  In  re  Steevens'  Trusts,  L,  R. 

ed.  65—9  ;  In  re  Walton's  Estate,  15  Eq.  110. 
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and  primary  interpretation,  unless  the  Court  is  satisfied  ^h.^?*s.*6^ 
that  the  testator  intended  to  use  it  in  a  secondary  and 
less  proper  sense.  So  that  in  this  case,  the  words  "  lawful 
heir  or  heirs "  mean  a  bequest  of  personal  estate  in 
remainder  to  the  right  heirs  of  the  children  in  the  primary 
sense  of  the  term,  as  if  it  were  a  gift  of  realty  to  them  (a). 
2876. 

VIL  Devises  or  Bequests  to  Nephews  and  Nieces,  Cousins, 
or  Relations,  or  a  Family,  or  Next  of  Kin,  or 
Persons  claiming  under  the  Statute  of  Distributions, 
or  Trustees,  Executors,  or  Personal  or  Legal  Repre- 
sentatives. 

Where  a  bequest  is  made  to  "  cousins  "  simpliciter,  first  ^^  ^ 

*■  *■  oonains. 

cousins  only  will  be  entitled,  unless  there  is  anything  in 
the  will  to  indicate  a  different  intention  (6).     2876. 

Under  a  bequest  to  the  testator's  first  and  second 
cousins  sometimes  only  first  or  second  cousins  strictly 
and  properly  so  called  have  been  included;  but  in 
other  cases  the  children  or  grandchildren  of  first  cousins, 
commonly  called  first  cousins  once  or  twice  removed, 
and  often  called  second  cousins,  have  also  been  included ; 
at  least  where  there  were  no  real  second  cousins,  but 
several  first  cousins  once  removed  (c).     2877. 

Nephews  and  nieces  of  the  wife  of  a  testator  or  of  the  Nephews 

-*-  aiid  nieces. 

husband  of  a  testatrix  will  take  under  a  bequest  to  his 
or  her  nephews  and  nieces,  where  he  or  she  has  none  of 
his  or  her  own  (d),  and  evidence  that  they  were  not 
intended  is  inadmissible.     And  they  may  take  by  name, 

{a)  Smith  v.  Butcher ,  L.  R.  10  &  Cr.  66 ;  In  re  Parker^  Bentham 

Ch.  D.  113.  V.  WiUm,  L.  R.  15  Ch.  D.  528  ;  17 

(ft)  Stoddard  v.  NeUm,  6  D.  M.  Ch.  D.  (Ap.)  262  ;  In  re  Banner, 

&  Q.  68  ;  Steventton  v.  Abingdon,  Tucker  v.   Good,  L.  R.  19  Ch.  D. 

31  Beav.  305.  201. 

(^)  1  Rop.  Leg.  by  White,  145  ;  (d)  Hogg  v.  Cook,  32  Beav.  641 ; 

2  Jarm.   Wills,    2nd   ed.   125:    2  Shi^rattY.  Mmintford,l^.Vi.\h¥j(\. 

Williams  on    Executoi-s,   6th    ed.  305  ;  8  Ch.  Ap.  928  ;  TrdZi«  v.  IfcWjf, 

1029  ;  Sanderitim  v.  Bayley.  4  My.  L.  R.  18  Eq.  504. 
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^^.^ijlif*  ^^^  under  the  designation  of  nephews  and  nieces,  where 
it  appears  from  the  circumstances  it  was  intended  they 
should  take,  even  though  there  be  nephews  and  nieces 
of  the  testator  himself  or  testatrix  herself  of  the  same 
name  (a).    2878. 

Great-  Great-nephews  and  nieces  may  take  under  the  desi^^na- 

and  nifiOM.  ^Jqh  q{  ncphcws  and  nieces,  if  the  intention  is  apparent  (6). 
2879. 

Sd^fi^y  Where  a  devise  or  bequest  is  made  to  "  relations  "  or 
"  near  relations/'  and  there  is  nothing  to  show  that  more 
remote  relations  or  that  some  only  of  the  relations  were 
intended,  all  of  those  and  none  but  those  are  entitled, 
per  capita,  who,  in  case  of  intestacy,  could  claim  as  next 
of  kin  by  the  Statute  of  Distributions.  This  construction 
is  adopted  as  the  best  mode  of  setting  bounds  to  the 
generality  of  the  word  "  relations."  But  where  a  testator 
gives  property  to  be  distributed  "  to  his  relatives  as  the 
law  directs,"  it  will  be  divided  under  the  Statute  of 
Distributions  per  stirpes,  and  in  such  a  case,  if  the  words 
'*  dhare  and  share  alike "  are  used,  they  will  be  dis- 
regarded. If  the  bequest  is  confined  to  the  testator's 
"  poor  "  or  *'  necessitous  "  or  "  poorest  "  or  "  most  necessi- 
tous "  relations,  those  only  will  take  who  could  claim  by 
the  Statute  of  Distributions,  and  are  also  in  want  of 
assistance.  But  when  it  appears  from  the  will  that  a 
testator  intended  to  appropriate  a  sum  of  money,  not 
only  for  his  itien  existing  poor  relations,  but  for  those  to 
succeed  without  limitation  as  to  time,  a  Court  of  Equity 
will  support  the  bequest  as  a  charity,  and  admit  all  his 
poor  relations  without  regard  to  the  Statute  of  Distri- 
butions (c).    When  a  testator  has  delegated  a  power  to 

Qd)  Orantv,  6h'ant,'L.n.  2  Froh.  104,  105,  107,  112,  113;    2  Jarm. 

&M.8;5C.P.380;ld.(Ex.Ch.)727.  Wills,  2nd  ed.  97,  98,   100,  101; 

(J)  In  re  BUnver'tt  Tnt*U,  L.  R.  Tijffin  t.  Longnum,  16  Beav.  275  ;  2 

6  Ch.  Ap.  361.  Sugd.  Pow.  237  ;  Fielden  v.  Asi- 

(c)  1  Rop.  Leg.  by  White,  101,  worth,  L.  R  20  Eq.  410. 
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distribute  the  fund  among  his  relations  according  to  the  ^h^i^'ZJ*' 
discretion  of  the  donee  of  the  power,  he  may  distribute  : 
the  property  among  the  testator's  kindred,  although  they 
be  not  within  the  Statute  of  Distributions.  And  if  such 
a  power  is  not  executed,  the  property  will  go  to  the  next 
of  kin  at  the  death  of  the  donee  of  the  power  (a).  And 
where  a  person  is  empowered  to  fix  the  amount  of  the 
shares  to  be  taken  by  relations,  but  not  to  select  the 
objects,  those  will  be  entitled  who  are  the  next  of  kin 
according  to  the  Statute  of  Distributions,  at  the  death 
of  the  donee  of  the  power  (6).  And  bequests  to  a  person's 
"  family  "  are  to  be  construed  *  by  the  same  rules  as 
bequests  to  ''  relations  "  (c).     2880. 

In  the  absence  of  indications  to  the  contrary,  "  rela- 
tions "  will  only  apply  to  legitimate  blood  relations,  and 
not  to  relatives  by  affinity  or  illegitimate  relatives, 
though  the  latter  be  described  in  a  previous  part  of  the 
will  as  "  nephews  "  or  "  nieces  "  (d).    2881. 

The  words  '*  children  or  their  families "  may  mean 
"  children  or  their  children,"  or  "  children  or  their  de- 
scendants ''  (e).  But  the  primary  meaning  of  the  ''family" 
of  A.  is  "  the  children "  of  A.  (if  he  has  any),  as  dis- 
tinguished from  other  descendants  (/).     2882. 

Where  a  testator  uses  in  an  ultimate  limitation  the^^J*®"^ 

and  penonB 

words  " next  of  kin  of  my  own  family,"  they  mean  the  SSSwUie 
nearest  or  next  of  kin  of  those  persons  who  according  to  mlSibu"' 
ordinary  language  are  his  family;   as,  for  instance,  the 
next  of  kin  of  his   daughter,   where  he  had  an  only 
daughter  (^).     The  expression  next  of  kin,  uncontrolled 

(«)  1  Rop.  Leg.  by  White,  107,  (rf)  Hibhert  v.  ffibberc,  L.  R.  15 

108,  110.  Eq.  372. 

(J)  I^tich  V.   Hollingitworth,  21  \e)  Burt  v.  Ilcllyar,  L.  R.  14  Eq. 

Beav.  1 12 ;  and  Pape  v.  Whitcombe,  160. 

as  there  a)rrectcd,  and  not  as  re-  (/)  Pigg  v.  Clarke^  L.  R.  3  Ch. 

ported  3  Meriv.  689  ;  Salvshiry  v.  D.  672. 

Dentm^  3  K.  &  J.  529,  536.  (^)  Clapton  v.  Bvlmer,  10  Sim. 

(O  1  Rop.  Leg.  by  White,  141 ;  426  ;  5  My.  &  Cr.  108. 
see  supra,  n.  (b). 
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ch "^'JJ*'  ^y  ^^y  otli^r  expression,  does  not  mean  "  those  persons 
who  in  case  of  intestacy  would  be  entitled  under  the 
Statute  of  Distributions/'  but  it  means  those  persons 
(without  any  distinction  between  the  whole  and  the  half 
blood)  who  are  nearest  in  degree  of  personal  propinquity. 
And  therefore,  on  the  one  hand,  it  excludes  the  children 
of  the  deceased  brother  or  sister,  where  there  is  a  brother 
or  sister  living ;  and  on  the  other  hand,  it  includes  the 
parents  as  well  as  the  children  of  the  person  named,  as 
being  all  related  to  him  in  the  first  degree,  or  the  brothers 
as  well  as  the  grandchildren  of  such  person,  as  being  all 
related  in  the  second  degree  (a).     2883. 

A  widow,  as  such,  cannot  take  under  a  limitation  to 
the  next  of  kin  of  her  husband  according  to  the  Statute 
of  Distributions  (6).  And  the  husband  is  not  a  person 
entitled  under  that  statute  to  the  personal  estate  of  bis 
deceased  wife;  for  his  right  is  independent  of  any 
statute :  and  therefore  under  a  bequest  "  in  trust  for  the 
person  or  persons  who  would  at  the  time  of  the  decease 
of  a  daughter  or  daughters,  or  of  the  decease  or  failure 
of  her  or  their  children  respectively  (whichever  event 
should  last  happen),  be  entitled,  as  next  of  kin  or  other- 
wise, to  the  personal  estate  of  such  daughter  or  daughters 
respectively  under  the  statutes  made  for  the  distribution 
of  intestates'  effects,"  the  husbands  of  the  daughters  are 
not  entitled  (c).     2884. 

Where  a  bequest  is  made  to  such  of  the  testator's  next 
of  kin  as  would  by  virtue  of  the  Statute  of  Distributions 
have  been  entitled  in  case  of  his  intestacy,  or  to  such 
persons  as  should  be  his  next  of  kin  "  under  or  according 

(fl)   Withy  V.  Manglex^  4  Beav.  Cholmondelet/ y.  Lord  Ashbvrto/i,  6 

358;  10   CI.   &   F.   215;  2  Jarm.  Beav.  86. 

Wills,  2nd  ed.  84—6,  100  ;  Outper  (<?)  2  Jarm.  Wills,  2nd  ed.  86, 

V.  Denvtm,  13  Sim.  290;  ElmMey  100;  MUfu-  v.  Oilbart,  2  D.  M.  & 

V.    YouTtg,  2   My.  &   K.  82,    780;  G.  715;  6  D.  M.  &  G.  510.     See 

Atuon  V.  Simpson.  1  Johns.  43.  supra,  par.  1406 — 1420. 

(Jf)  2  Jarm.  Wills,  2nd  ed.  Sej; 
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to  the  statute,"  the  reference  to  the  statute  points  out  not  ^H^P'^'ef' 
only  the  class  but  also  the  manner  in  which  they  are  to  ' 

take ;  so  that  the  class  take  as  tenants  in  common  and 
not  as  joint  tenants  (a).     2886. 

When  bequests  are  made  to  individuals  in  the  character  Tnwtees. 
of  trustees,  and  not  as  marks  of  personal  regard  only,  the 
legacies  are  held  to  be  given  upon  an  implied  condition 
that  such  persons  clothe  themselves  with  that  charac- 
ter (b),  A  legacy  given  by  a  person  to  the  executor  of  Bxeoutom 
his  will,  though  given  to  him  by  name,  is  (in  the  absence 
of  any  indication  of  bounty  towards  him,  irrespective  of 
that  office)  prim&  facie  given  to  him  as  executor,  and  as 
a  remuneration  or  acknowledgment  for  his  trouble ;  and 
if  he  does  not  prove  the  will  nor  act  at  all,  he  will  not 
be  entitled  to  his  legacy  (d),  even  though  he  may  have 
been  physically  incapable  of  so  doing  (e).     2886. 

A  gift  to  **the  executors  of  A,"  (some  other  person 
than  the  testator),  is  a  gift  to  A.'s  legal  personal  repre- 
sentative, as  a  part  of  A/s  personal  estate  (/).     2887. 

The  ordinary  legal  meaning  of  each  of  the  terms  Reprwen- 
"  representatives,"  "  legal  representatives,"  and  "  personal 
representatives,"  as  well  as  the  term  "legal  personal 
representatives,"  when  used  with  respect  to  personalty,  is 
not  children  or  next  of  kin,  but  executors  and  adminis- 
trators. And  that  is  the  sense  in  which  the  testator 
must  be  considered  to  have  used  these  terms,  imless  the 
will  affords  evidence  sufficient  to  satisfy  the  Court  that 
he  intended   to  use  them    in  a  different    sense  (^),    as 

(a)  Dimmes  v.  Bullock^  25  Beav.  {e)  1  Rop.  Leg.  by  White,  777, 

54 ;  Bullook  v.  Bomries^  9  H.  L.  C.  780 ;  Uanbury  v.  Spoaner,  5  Beav. 

1 ;    In    re    RanJtirufs    Settlement  630 ;  Be  Hawkin^s  TnigtSj  33  Beav. 

TrustJi,  L.  R.  6  Eq.  601.  670 ;  Slaney  v.  Watney,  L.  R.  2  Eq. 

(ft)  1  Rop.  Leg.  by  White,  777.  418  ;  Lemu(  v.  Matlwws,  L.  R.  8  Eq. 

(<?)  See  irifra,  par.  3083,  3084.  277 ;  Jemin  v.  Lawrence,  L.  R.  8  Eq. 

(<0  1  Rop.  Leg.  by  White,  780 ;  345. 

Calvert  v.   Sebba/i,   4   Beav.  222;  (/)  Tretheioy  v,  Helyar.'L.'R,^ 

Be  Denhy,  3  D.  F.  &  J.  360 ;  Buhb  Ch.  D.  63. 

V.  Yelverton,  L.  K.  13  Eq.  131.  O)  2  Jarm.  Wills,  2nd  ecU  91 ; 
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^H."^8?'"*  where  they  are  oonnected  with  the  Statute  of  Distri- 
butions  (a),  or  where  the  words  "  per  stiipes  and  not 
per  capita/'  are  added  (6),  or  where  the  word  "next"  is 
prefixed  to  the  words  "  legal  representatives'*  (c) ;  or  "per- 
sonal representatives"  (<2),  where  the  words  "share  and 
share  alike ''  are  added  to  those  words  (e) ;  or  where  the 
testator  frequently  uses  the  very  words  "  executors  and 
administrators"  in  other  passages,  where  he  intended 
to  designate  them  (/)  or  where  the  legacy  or  gift  is 
immediate,  as  to  A.  or  his  representatives  (g);  and 
not  after  a  previous  life  estate  (h).  Under  an  ultimate 
limitation  to  the  "next  legal  representatives"  of  a 
person,  the  property  does  not  pass  to  his  executors  or 
administrators,  either  beneficially,  or  otherwise,  but  to 
the  person  or  persons  who,  in  case  of  intestacy,  would 
under  the  Statute  of  Distributions,  in  right  of  con- 
sanguinity, take  his  personal  estate  beneficially,  whether 
such  person  or  persons  be  next  by  personal  proximity 
of  relationship  or  next  by  representation  (i).  The  words 
"to   or  amongst  such  person  or   persons  as   would  be 

Kilner  v.   Leach,    10   Beav.   362 ;  (o)  Bootfi  v.  VicarSf  1  Coll.  6. 

Smith  V.  Jiamchy,   2    Coll.  728  ;  (//)  StocM-ah'  v.  Mrhohonf  L.  R. 

Mf titer  V.   Wraith,  13   Sim.  52 ;  1  4  Eq.  359. 

Rop.  Leg.  by  White,  124,  128 ;  In  (0  Smith  v.  Palmer,  7  Hare  225 ; 

re  CrairforiVfi  TrvJtts,  2  Drew.  237,  JSHnf/  v.  Cleaveland,  26  Beav.  26  ;  4 

239 ;  Sdbertoii  v.  SheeU,  Taml.  383  ;  D.  &  J.  477.     But  see  Chapman  v, 

1  R.  &  M.  587  ;  Atherton  v.  Cnvw-  Chapvmn,  33  Beav.  556. 

ther,  19  Beav.  448 ;  B^'  Henderton,  (JT)  Walker  ^. Mar qiiU of  Camden, 

28  Beav.  657;   Chapman  v.   Cliap-  16  Sim.  329;  King  v.   Cleareland, 

man,  33  Beav.  557 ;  Re  Tvrrwr,  2  26  Beav.  26  ;  4   D.  &  J.  477,  488. 

Dr.  &  8m.  501 ;  In  re  Wyndham'g  But  see  HincJicliffe  v.  Westtwood,  2 

TrwtM,  L.  R.  1  Eq.  290;  Alger  v.  De  G.  &  S.  216. 

Parrott,    L.    R.    3    Kq.   328.      In  (jg)  Bridge  ^,Ahhott,2BTO,Q,C, 

Dixon  V.  Dixim,  24  Beav.  129,  the  224  ;     a}tton  v.    Cotton,  2   Beav. 

same  conBtruction  was  adopted  in-  67. 

the  case  of  a  residue  of  real  and  (/i)  Judgment  of  V.-C.JSrin<i^'r#ie'y, 

personal  estate.  In  re  Crawford^ s  Tmnts,  2  Drew. 

{a)   HolUyiray   v.  Radclijfe,    23  240—3. 

Beav.  163.  (t)  Booth  v.    Vicars,  1  Coll.  6. 

(ft)    Atherton  v.    CVowtfiei;    19  See  also  Smithy.  Palmer,  7  Hare 

Beav,  448.  225. 


OF   DBYISBBS    AND   LEGATEES.  1147 

the  personal  representatives "  (a),  or  the  words,  "  in  a  ^^  ^vj'e^' 
due  course  of  administration "  (6),  are  inapplicable  to 
executors  or  administrators^  and  denote  next  of  kin. 
The  full  expression  commonly  employed,  and  the 
most  unequivocal  expression  to  designate  executors 
or  administrators,  is  "legal  personal  representatives.* 
But  the  words  "  legal "  and  "  personal "  are  not  essential 
to  the  designation  when  applied  to  personal  property 
The  word  "  legal,"  when  added  to  representatives,  only 
means  the  representatives  recognised  by  law ;  and  the 
word  "  personal,*'  when  added  to  representatives,  only 
denotes  the  representatives  in  respect  of  personal 
property  (c).     2888. 

VIII.   Testamentary  Gifts  to  other  Objects. 

The  circumstance  of  a  solicitor  preparing  for  a  client  ^j^^r*©* 
a  will  containing  dispositions  in  favour  of  the  solicitor,  ^^^  *«»^*«^- 
does  not  of  itself  take  away  the  right  of  the  solicitor  to 
be  a  devisee  or  legatee  for  his  own  benefit  {d).    2889. 

A  bequest  to  a  parish  church  is  a  rift  to  the  church-  oift* j«  the 

^  V  o  parish  or 

wardens  of  the  parish  named,  to  be  applied  in  adorning  SJJ^h 
and  repairing  the  church,  and  not  to  the  parson.     A 
bequest  to  "the  parish,"  without  saying  to  what  use, 
has  been  construed  a  bequest  to  the  poor  of  the  parish  {e), 
2890. 

An  undischarged  bankrupt  may  be  a  legatee,  but  the  Sf^J^pt. 
beneficial  interest  will  belong  to  his  trustees  in  trust  for 
his  creditors  (/).     2891. 

A  bequest  of  a  year's  wages  to  each  of  the  testator's  ^^^ 

(ay.Baines  y.  Ottey,  1  My.  &  K.  (<f)  Hindxim  v.  Wcathcrill,  5  D. 

465  ;  In  re  Grylli  TrvM»,  L.  R.  6  M.  &  G.  301 ;  Walker  v.  Smith,  29 

Eq.  589.  But  see  In  re  BcH'h  Settle-  Beav.  394. 

merU  Trustsi,  L.  R.  18  Eq.  686.  (0  2  Rop.  Leg.  by  White,  1496. 

(6)  BriggH  v.  Uptori^  L.  R.  7  Ch.  .  As  to  charitable  bequests,  see  supra, 

Ap.  376.  par.  739  et  seq. 

(c)  In  re  Orawford'n  Trugta,  2  (/)  1  Rop.  Leg.  by  White,  29. 
Drew.  235. 
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^'  ^VI'V**  servants,  over  and  above  what  may  be  due  to  tbem  at 

the  time  of  his  decease,  applies  to  such  family  servants 

only  as  are  usually  hired  by  the  year,  and  not  to  an 
under-gardener,  who,  though  he  had  worked  for  the 
testator  for  some  years,  had  received  weekly  wages, 
and  had  not  resided  in  the  house  (a).  And  where  a 
testator  gives  to  each  person,  as  a  servant  in  his  domestic 
establishment  at  the  time  of  his  decease,  a  year's  wages 
beyond  what  may  be  due  for  wages,  a  head-gardener  who 
lives  in  one  of  the  testator's  cottages,  and  was  not 
boarded  by  the  testator,  is  not  entitled  to  a  year's 
wages.  The  expression  "servant  in  my  domestic  es- 
tablishment," in  such  a  case,  denotes  an  indoor  servant  (b), 
2892.  

Section  VII. 
0/  Implied  Devises  and  Bequests. 

^hT'J'7^'      ^^  DQany  cases  a  devise  or  bequest  may  be  made  by 

plain  implication  as  well  as  by  express  words  (c).     And 

by  plain  implication  is  meant,  not  merely  a  probable 
intention,  but  so  strong  a  probability  of  intention  that 
an  intention  contrary  to  that  which  is  imputed  to  the 
testator  cannot  be  reasonably  supposed  (d).  For  example, 
in  cases  where  a  fund  has  been  given  upon  trust  for  a 
person  until  the  age  of  twenty-one  or  marriage,  without 
any  further  bequest,  or  where  a  fund  or  a  provision  or 
partial  interest  out  of  a  fund  has  been  given  to  a  person 
until  he  attain  twenty-one  or  marry,  with  a  limitation 
over  if  that  event  should  not  happen,  but  with  no  further 
bequest  in  case  the  event  should  happen,  a  bequest  on 
that  event  has  been  implied.     And  so,  where  a  fund  is 

(fl)  11  Jarm.  &  Byth.  by  Sweet,  (^0  In  re  Blake's  Tni^^  L.  R.  .S 

505  ;  Booth  v.  Dean,  1  My.  &  K.  Eq.  799. 

560  ;  Blacktoell  v.  Ptmnant,  9  Hare  Qd)  6  Cruise  T.  38,  c.  10,  §  18 ;  1 

651.  Rop.  Leg.  by  White,  1439  ;  Siceet' 

(ft)  Ogle  V.  Morgan,  1  D.  M.  &  G.  ing  v.  Prideanx,  L.  R.  2  Ch.   D. 

.359.  413. 
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directed  to  be  paid  to  an  individual,  for  the  purpose  of  ^^^J^J}^* 
making  a  partial  application  for  the  benefit  of  a  third 
person,  and  there  is  no  express  gift  of  the  surplus,  the 
legatee  takes  the  fund  absolutely,  subject  to  the  trust  for 
the  partial  purpose  specified  (a).     2892a. 

The  application  of  the  doctrine  of  implied  gifts  is  often 
very  difficult;  for  there  are  cases  in  which  the  Courts 
have  refused  to  hold  that  a  gift  was  implied,  where  there 
appeared  to  be  strong  grounds  for  such  a  construction. 
Thus  it  has  been  held  that  where  a  bequest,  even  though 
it  be  a  residuary  bequest,  is  made  to  a  person,  but  if  he 
should  die  in  the  lifetime  of  the  testator  without  leaving 
children,  then  to  another  person,  such  children  take 
nothing  by  implication  (b).  And  where  an  estate  is 
devised  to  a  person  (who  is  not  the  heir  at  law  of  the 
devisor)  after  the  death  of  the  devisor's  wife,  the  wife 
does  not  take  an  estate  for  life  by  implication,  because 
the  testator  may  have  intended  that  the  estate  should 
descend  to  his  heir  at  law  until  the  death  of  his  wife  (c). 
But  where  a  man  devised  his  goods  to  his  wife,  and  that 
after  her  decease  his  son  and  heir  should  have  a  certain 
house,  it  was  determined  that  this  was  a  good  devise  of 
the  house  to  the  wife  for  life  by  implication  ;  for  by  the 
express  words  of  the  will  the  heir  was  not  to  take  it  till 
after  the  death  of  the  wife ;  so  that  if  she  did  not  take 
it,  no  one  else  could  (d).     2893. 


Section  VIII. 
OJ'  the  Revocation  of  Devises  and  Bequests, 
Although  a  person  should  declare  his  will  to  be  iiTevo-  ^h'^JJ^' 
cable  in  the  strongest  terms,  yet  he  may  revoke  it,  because  ^^  ^^^^^^ 

(a)  See  2  Rop.  lA»g.  by  White,  soe  also  Neighhtmr  v.  Thurlotr^  28 

1439^1450.  Beav.  33. 

(*)  Atldinan  v.  Busk,  U  Beav.  (r)  «  Cruise  T.  S8,  c.  10,  §  20. 

469  ;  2  D.  M.  &  G.  810.     See  also  (d)  6  Cruise  T.  38,  c.  10,  §  19. 

aparlui  V.  Bettall,  24  Beav.  218  ; 
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^H^I'sf*  ^^®  ^^^  ^^  ^^  words  cannot  alter  the  disposition  of 
the  law,  so  as  to  make  that  irrevocable  which  in  its  own 
nature  is  revocable  (a).     2894. 


1>o  made 
irrevocable. 


Enactmenta 
of  the 
Statute  of 
Frauds  as  to 
revocation. 


I.  Revocation  under  tlie  Old  Law, 

By  s.  6  of  the  Statute  of  Frauds,  29  Car.  2,  c  3,  it  is 
enacted,  "  that  no  devise  in  writing  of  lands,  tenements, 
or  hereditaments,  nor  any  clause  thereof,  shall  be  revoca- 
ble otherwise  than  by  some  other  will  or  codicil  in  writing 
or  other  writing  declaring  the  same,  or  by  burning,  can- 
celling, tearing,  or  obliterating  the  same  by  the  testator 
himself,  or  in  his  presence  and  by  his  directions  and 
consent ;  but  all  devises  and  bequests  of  lands  and  tene- 
ments shall  remain  and  continue  in  force  until  the  same 
be  burnt,  cancelled,  torn,  or  obliterated  by  the  testator  or 
his  directions,  in  the  manner  aforesaid,  or  unless  the 
same  be  altered  by  some  other  will  or  codicil  in  writing 
or  other  writing  of.  the  devisor  signed  in  the  presence  of 
three  or  four  witnesses,  declaring  the  same ;  any  former 
law  or  usage  to  the  contrary  notwithstanding  "  (fo).   2896. 

By  s.  22  of  the  same  statute,  it  is  provided  "  that  no  will 
in  writing  concerning  any  goods  or  chattels  or  personal 
estate,  shall  be  repealed,  nor  shall  any  clause,  devise,  or 
bequest  therein  be  altered  or  changed  by  any  words,  or 
will  by  word  of  mouth  only,  except  the  same  be  in  the 
life  of  the  testator  committed  to  writing,  and  after  the 
writing  thereof  read  unto  the  testator,  and  allowed  by 
him,  and  proved  to  be  so  done  by  three  witnesses  at  the 
least "  (c).     2896. 

I.  Under  this  statute  there  are  four  express  modes  of 
revoking  a  will  of  real  estate.  1.  The  first  mode  is  by  a 
subsequent  will  duly  attested  according  to  the  statute  (rf). 
Bevocatioii   A'subscqucnt  will  operates  aa  a  revocation  of  a  former  one 


I.  Express 
ravocations 
luider  the 
Statute  of 
Frauds. 


(o)  6  Cruise  T.  38,  c.  6,  §  1. 
(h)  Burton,  §  261. 


(c)  1  Jann,  Wills,  2nd  ed.  35, 140. 
(rf)  6  Cruise  T.  38,  c  6,  §  3. 


REVOCATION  UNDBR  THB   OLD    LAW.  1151 

in  all  cases  where  it  contains  an  express  clause  revoking  ^H^^'^gf' 
aU  former  wills,  or  where  it  makes  a  different  and  incom-  ^y^^^^ 
patible  disposition.  The  intention  of  a  testator  to  revoke  **"****  "^^ 
his  will  is  the  circumstance  which  constitutes  the  revoca-  ' 
tion ;  and  when  that  has  appeared  in  a  subsequent  will, 
it  is  sufficient,  though  such  subsequent  will  should  not 
take  effect  from  any  disability  of  the  devisee,  or  from 
being  lost.  Where  a  second  will  has  not  a  clause  of 
revocation  of  all  former  wills,  and  does  not  make  any 
disposition  inconsistent  with  a  former  will,  it  does  not 
operate  as  a  revocation  of  such  former  will,  but  both 
remain  in  force  {a).  If  a  subsequent  testamentary 
paper  is  only  partly  inconsistent  with  one  of  an  earlier 
date,  the  earlier  instrument  is  only  revoked  as  to  those 
parts  where  it  is  inconsistent,  and  both  of  the  papers 
are  entitled  to  probate  (6).  Where  a  testator  has  made  a 
second  will  different  from  the  first,  but  it  is  not  known 
in  what  that  difference  consisted,  such  second  will  does 
not  revoke  the  former  one  (c).  Where  there  is  a  duplicate 
of  a  will,  and  the  testator  cancels  or  makes  an  obliteration 
in  the  manuscript  which  is  in  his  own  possession,  this 
generally  operates  as  a  revocation  of  or  obliteration  in 
the  other ;  for  it  may  not  be  in  the  testator's  power  to 
get  possession  of  the  other  manuscript  (d).    2897. 

2.  The  second  mode  of  revocation  is  by  a  codicil  duly  Revocation 

•^  •'    by  a  oodioil. 

.  executed  according  to  the  Statute  of  Frauds,  and  con- 
taining express  words  of  revocation,  or  making  a  different 
disposition  from  that  contained  in  the  will  (e).  The 
dispositions  contained  in  a  will  or  preceding  codicil  are 
not  affected  farther  than  is  absolutely  necessary  in  order 

(a)  6  Cruise  T.  38,  c.  6,  §  4,  5,  9  ;  (r)  G  Cruise  T.  38,  c.  6,  §  13  ;  1 

1  Jarm.  Wills,  2nd  ed.  143,  145  ;  Jarm.  Wills,  2nd  ed.  143. 

Johnson  v.  Lyfard,  L.  R.  1  Prob.  {d)  6  Cruise  T.  38,  c.  C,  §  39 ;  1 

&  M.  546.  Jai-m.  Wills,  2ud  cd.  115,  IIG. 

(V)  Lemage  v.  Qoodban,  L.  R.  1  CO  «  Cruise  T.  38,  c.  6,  §  18 ; 

Prob.  &  M.  67.  Tvpper  v.  I'upper,  1  K.  &  J.  665. 
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^H^^J's^'  ^  8^^^  effect  to  those  which  are  contained  in  the  sub- 
sequent  codiciL     If  a  disposition  in  a  will  or  preceding 
codicil  is  clear,  it  is  incumbent  on  those  who  contend  it 
is  not  to  take  effect  by  reason  of  a  revocation  in  a  subse- 
quent codicil,  to  show  that  the  intention  to  revoke  is 
equally  clear  and  free  from  doubt  as  the  original  inten- 
tion to  make  such  a  disposition  (a).     Therefore  a  codicil 
revoking  a  will  does    not  necessarily  revoke  a  prior 
codicil  (6).     And  a  devise  by  will  to  the  children  of  A. 
was  held  not  to  be  revoked  by  parenthetical  expressions 
in  a  codicil,  that  they  were  not  intended  to   take  any 
beneficial  interest  under  the  will  or  codicil,  as  it  might 
refer  only  to  the  testator's  view  of  the  effect  of  his  will, 
or  to  an  intention  of  future  revocation  (c).     And  where 
A.   devised  the  remainder  in  fee  in  her  lands  to  her 
granddaughter,  and  by  a  codicil,  which  she  directed  to  be 
annexed  to  and  taken  as  part  of  her  will,  reciting  her 
subsequent  acquisition  of  other  lands,  and  that  she  in- 
tended to  dispose  of  all  her  estates  for  the  benefit  of  her 
granddaughter  "  for  her  life,  with  such  limitation  and  in 
such  manner  "  as  thereafter  expressed,  ^*  instead   of  Ihe 
devise   contained   in    her   will,"    she    thereby    devised 
her  estates  in  trust  for  her  granddaughter  for  life,  and 
then  for   her  children  who  should  survive   her  in   fee, 
or  if  no  children,  for  her  brothers  and  sisters  who  should 
survive  her  in  fee,  but  without  limiting  the  estates  over 
in  case  of  the  limitations  to  the  children  and  the  brothers 
and  sisters  (which  event  happened)  never  taking  effect ; 
there,  as  it  was  the  manifest  intention,  both  in  the  will 
and  codicil  to  make   the  granddaughter  the   principal 
object  of  the  testatrix's  bounty,  it  was-  held  that  the 

(a)  1  Jarm.  Wills,  2nd  ed.  146,  &  Colt.  762.  Supra,  jiar.  2801,2801a. 

151  ;  Cleohunj  v.  Beckett,  14  Beav.  (ft)  Farrer  v.  St.  Catherine's  Coll. 

586,  587  ;  Butler  v.  Greenmuid,  22  L.  R.  16>:q.  19. 

Beav.  303  ;  Agnew  v.  Pope,  1  D.  &  (c)  Cleohury  v.  Beckett,  14  Beav. 

J.  49  ;  Bohertson  v.  Pawell,  2  Hurt.  583,  688. 
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words,  " instead  of,"  etc.,  did  not  amount  to  a  revocation,  ^^^ "^JJ^* 
but  meant  "  instead  of  so  much  only  of  the  devise "  in 
the  will  as  was  incompatible  with  the  disposition  con- 
tained in  the  codicil ;  so  that  the  gift  of  the  remainder 
in  fee  was  unaltered  by  the  codicil  (a).     2898. 

3.  The  third  mode  of  revoking  a  will  which  is  men-  B«vocatfon 

o  by  a  writing 

tioned  by  the  Statute  of  Frauds  is,  by  a  writing  declaring  ^!j<i^oe 
an  intention  of  revoking  such  wiU,  signed  in  the  presence  ^Lmsm. 
of  three  witnesses.  And  it  is  observable,  that  the 
Statute  of  Frauds  requires  that  in  devises  of  lands, 
though  not  in  mere  revocations,  the  three  witnesses 
should  subscribe  the  will  in  the  presence  of  the  testator. 
While,  on  the  other  hand,  the  clause  relating  to  revoca- 
tions requires  that  the  testator  should  sign  in  the  pre- 
sence of  three  witnesses,  which  was  not  required  in 
devises  (b).  And  it  has  been  held,  that,  although  a  will 
may  be  revoked  by  a  written  declaration  without  being 
attested  by  three  witnesses  subscribing  the  will  in  the 
testator's  presence,  yet  that  a  second  wUl,  though  con- 
taining a  clause  revoking  all  former  wills,  shall  not 
operate  as  a  revocation  of  the  first  will,  unless  it  is 
executed  in  such  a  manner  as  to  operate  as  a  devise  (c). 
2899. 

4.  The  fourth  mode  of  revoking  a  will  which  is  men-  R«vocatian 

o  by  burning, 

tioned  by  the  Statute  of  Frauds  is,  by  burning,  cancel-  SSSS^w 
ling,  tearing,  or  obliterating  the  will,  with  the  intent  to 
revoke  it  {d).  An  obliteration  or  alteration  of  a  part  of 
a  will  does  not  operate  as  a  revocation  of  the  whole  wUl, 
but  only  of  the  part  obliterated,  and  the  rest  will  remain 
good   (e).      [Thus   the  words   "her  heirs  and  assigns," 

Qa)  D(tt'd,MvTC?iy.Marrluint,(i  25—27;    1    Jann.   WiUs,    109   et 

M.  &  Gr.  813.  seq. 

(J)  6  Cruise  T.  38,  c.  6,  §  19  ;  1  [e)  6  Cruise  T.  38,  c.  6,  §  314  ;  1 

Jarm.  Wills,  2nd  ed.  140—1.  Jarm.  Wills,  2nd  ed.  112  ;  Srvinton 

(O  6  Cruise  T.  38,  c.  6,  §  19.  v.  BaUcy,  L.  R.  1  Ex.  D.  (Ap.)  110; 

(rf)  6   Cruise  T.  38,  c.  6,  §  3,  4  Ap.  Cas.  70. 

VOL.  U,  B  B 


obliterat- 
ing^ 
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Pt.  in.T.15, 

l^Ha  1|  8.  a. 


n.  Implied 
revocatiODA. 


Revocation 
by  marriage 
and  birth 
of  child. 


Revocation 
by  an 
aliemition 
or  dispoai- 
tion  or 
merger  of 
the  estate. 


may  be  obliterated,  so  as  to  cut  down  the  estate  given 
to  the  devisee,  &om  an  estate  in  fee  simple  to  am  estate 
forUfe(a).]    2900. 

II.  Besides  the  different  modes  of  revoking  a  will 
allowed  by  the  Statute  of  Frauds,  there  are  certain 
alterations  in  the  situation  of  the  testator  or  in  the 
estate  devised  which  have  been  held  to  operate  as  impUed 
revocations  of  a  devise  (6).     2901. 

Where  a  man  made  his  wiU,  and  afterwards  married 
and  had  a  child,  these  events  generally  operated  as  a 
revocation  of  his  will ;  because  they  produced  a  complete 
change  in  the  situation  and  in  the  duties  of  the  testator. 
But  neither  of  those  circumstances  singly  (as  a  subsequent 
marriage,  or  the  subsequent  birth  of  a  child)  had  that 
effect  (c).  But  the  will  of  a  female  was  always  revoked 
by  her  marriage,  on  the  ground  that  it  would  otherwise 
by  her  own  act  become  irrevocable,  which  is  contrary  to 
the  nature  of  the  instrument,  though  it  may  become  so 
by  the  act  of  God,  as  by  insanity  supervening  and  con- 
tinuing till  death  (d).    2902. 

An  actual  alienation  or  disposition  of  an  estate,  whether 
legal  or  equitable,  after  a  devise,  generally  operated  as  a 
revocation ;  for  in  such  cases  the  alienation  was  deemed 
undoubted  evidence  of  an  alteration  of  intention,  and  in 
some  of  these  cases  the  devisor  did  not  die  seised  (e). 
2903. 

Even  an  agreement  or  covenant  to  convey  lands  which 
had  been  previously  devised  by  will,  whether  in  execu- 


(a)  SwirUfm  v.  Bailey^  L.  R.  4 
Ap.  Gas.  70. 

(Ji)  6  Cruise  T.  38,  c.  6,  §  40 ; 
Burton,  §  267. 

(p)  6  Cruise  T.  38,  c.  6,  §  41, 44— 
50  ;  Burton,  §  269  ;  1  Jarm.  Wills, 
2nd  ed.  102—108  ;  Marstm  v.  Roe 
d.  Fox,  8  Ad.  &  E.  14  ;  2  N.  &  P. 
504 ;  Iitra4'll  y.  Rodon,  2  Moore's 


P.  C.  C.  51 ;  In  the  goodtt  of  Thog. 
Cadywold,  1  Swa.  &  T.  34. 

id)  Burton,  §  270 ;  6  Cruise  T. 
38,  c.  6,  §  53  ;  2  BL  Com.  498  ;  1 
Jarm.  Wills,  2nd  ed.  102. 

(e)  6  Cruise  T.  38,  c.  6,  §  55  ;  1 
Jarm.Wills,2nded.l22,124;  Grant 
V.  Bridger,  L.  R.  3  Bq.  347. 
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tion  of  a  power  or  not,  operates  in  equity,  though  not  at  ^h  "['^'s?' 
law,  as  a  revocation  or  ademption  of  such  devise,  as  well 
in  cases  before  the  stat.  1  Vict.  c.  26,  as  in  cases  within 
it  (a) ;  and  the  devisee  is  not  entitled  to  the  purchase 
money  (6),  even  though  the  contract  were  entered  into 
under  the  compulsory  powers  of  a  railway  company  (c) ; 
or  though  the  conversion  be  at  the  option  of  the  person 
with  whom  the  agreement  was  entered  into,  and  it  be 
not  exercised  till  after  the  death  of  the  testator  (d).  In 
cases  where  the  will  is  revoked  in  equity,  but  not  at 
law,  the  legal  estate  passes  by  the  wiU  to  the  devisee, 
but  a  Courl  of  Equity  will  compel  him  to  convey  it  to 
the  peraon  entitled  under  the  equitable  agreement.  2904. 

Even  an  intended  alienation  of  an  estate  previously 
devised,  which  failed  of  taking  effect  for  want  of  some 
formality,  has  been  held  to  operate  as  a  revocation  of  the 
devise.  Thus  a  feofiment  without  livery  and  a  bargain 
and  sale  not  enrolled  have  been  held  to  be  revocations  of 
prior  devises ;  because  such  intended  alienations  were  con- 
sidered as  proofs  of  an  alteration  of  intention  (e).     2906. 

An  alienation  to  a  trustee,  or  conveyance  to  a  cestui  que 
use,  without  any  intention  of  parting  with  the  estate,  and 
though  the  alienor  took  back  the  whole  use,  has  been 
held  to  operate  as  a  revocation  of  a  prior  devise  (/).  2906. 

Where  a  person  who  had  devised  his  lands,  afterwards 
levied  a  fine  or  suffered  a  recovery  of  them,  these  acts 
operated  as  a  revocation  of  the  devise  (g),    2907. 

Parol  evidence  is  not  admissible  to   prove  that  the 


(fl)  6  Craise  T.  38,  c.  6,  §  58  ;  2 
Sugd.  Pow.  10;  Sugd.  Concise  View, 
131, 132  ;  1  Jarm.  Wills,  2nd  ed. 
135  ;  Andre/v  v.  Andrew,  3  Sm.  k 
G.  130. 

(J)  11  Jarm.  ic  Byth.  by  Sweet, 
794. 

(<})  Me  Manchester  and  Stmthport 
Railway  Chntp,,  19  Beav.  365;  Oale 


V.  Gale,  21  Beav.  349. 

(d)  Weeding  v.  Weeding,  1  Johns. 
&  Hem.  424. 

(e)  6  Cruise  T.  38,  c.  6,  §  62,  63; 
1  Jarm.  Wills,  2nd  ed.  137—139. 

^(/)  6  Cruise  T.  38,  c.  6,  §  65;  Bur- 
ton, §  267 ;  1  Jarm.  Wills,  2nd  ed.  124. 

(>)  6  Cruise  T.  38,  c  6,  §  72  ; 
1  Jarm.  Wills,  2nd  ed.  125. 
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h'?*!*  s!'  testator  meant  that  his  will  should  remain  in  force  and 
unrevoked  by  the  subsequent  conveyance  (a).     2908. 

A  conveyance  of  property  contracted  to  be  purchased,  if 
made  to  the  usual  uses  to -bar  dower,  was  held  to  revoke 
a  devise  of  it  by  the  purchaser,  if  there  was  no  special 
contract  that  the  property  should  be  conveyed  to  the 
usual  uses  to  bar  dower,  and  if  the  devise  referred 
exclusively  to  the  estate  which  the  testator  then  had, 
and  did  not  also  refer  to  an  estate  or  interest  which  he 
might  have  at  a  future  time ;  because,  at  the  date  of  his 
will,  he  was  equitable  owner  in  fee  under  the  contract, 
and  by  the  conveyance  he  acquired  a  legal  estate  of  a 
different  character  from  his  former  equitable  estate,  which 
was  the  subject  of  the  devise  (b).  And  in  such  case 
the  testator's  heir,  if  entitled  to  benefits  under  his  will, 
is  not  bound  to  elect  between  those  benefits  and  the 
property  so  conveyed  (c).     2908. 

Where  a  man  has  an  equitable  interest  in  fee  in  an 
estate,  and  afterwarSs  takes  a  conveyance  of  the  legal 
estate  to  the  same  uses,  this  is  no  revocation  (d).  And 
so,  where  a  person  devises  a  copyhold  estate,  and  is 
afterwards  admitted  to  it,  this  does  not  operate  as  a 
revocation  of  the  devise  (e).  And  the  mere  change  of 
a  trustee  does  not  operate  as  a  revocation  of  a  preceding 
devise  (/).  Nor  does  a  partition  of  an  estate  between 
tenants  in  commoflT  operate  as  a  revocation -of^i^  prior 
devise  made  by  one  of  the  tenants  of  his  share,  even 
though  such  a  partition  be  corroborated  by  a  fine  (g), 
2910. 

(a)  6  Cruise  T.  38,  c.  6,  §  83.  Jann.  Wills,  2nd  ed.  129  ;  BuUin  ▼. 

(ft)  1  Jarm.  Wills,  2nd  ed.  130  ;  Fletcher,  2  My.  &  Cr.  432. 

Plowden  v.  Hyde,  2  Sim.  (N.  S.)  (<?)  6  Cruise  T.  88,  c.  6,  §  92. 

171  ;  2  D.  M.  &  G.  684  ;  BMin  v.  (/)  6  Cruise  T.  38,  c.  6,  §  94  ;  1 

Fletcher,   2  My.  &  Cr.  432.  Jarm.  Wills,  2nd  ed.  129. 

(r)   Pl&rrden    v.    Hyde,  2  Sim.  .     (^)  6  Cruise  T.  38,  c.  6,  §  97  ;  6 

(N.  S.)  171.  Jarm.  &  Byth.  by  Sweet,  596 ;  1 

(d)  6  Cruise  T.  38,  c.  6,  §  90  ;  1  Jarm.  Wills,  2nd  ed.  126. 
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Where  a  person  has  an  estate  pour  autre  vie  at  the  ^H^i^I'sf' 
time  of  making  his  will,  and  afterwards  purchases  the 
inheritance,  it  is  a  revocation  of  any  devise  of  the  estate 
pour  autre  vie  (a).     2811. 

Although  a  mere  mortgage  in  fee  made  after  the 
lands  mortgaged  were  devised  is  a  revocation  of  such 
devise  at  law,  yet  in  equity  it  only  has  the  effect  of 
making  the  devisee  take  subject  to  the  mortgage  as 
against  the  mortgagee,  and  in  cases  within  the  stat.  17 
Vict.  c.  113,  as  against  the  testator's  representatives  (b). 
But  if  lands  are  devised  to  a  person  in  fee,  and  the  tes- 
tator  afterwards  mortgages  them  to  the  devisee,  it  will 
be  a  revocation  in  toto,  being  inconsistent  with  the 
devise  (c).     2912. 

Where  the  owner  of  an  estate  limited  to  the  usual 
uses  to  bar  dower  mortgaged  it  in  fee,  and  then  devised 
the  estate,  and  subsequently  took  a  reconveyance  from 
the  mortgagee  to  the  same  uses  to  which  it  stood  limited 
before  the  mortgage,  and  died  before  the  Wills  Act  came 
into  operation,  the  will  was  not  revoked  by  the  recon- 
veyance, though,  by  the  proviso  for  redemption,  the 
estate  was  to  be  reconveyed  to  the  mortgagor,  his  heirs, 
appointees,  or  assigns,  or  to  such  other  person  or  persons, 
to  such  uses,  and  in  such  manner  as  he  or  they  should 
direct;  the  Lords  Justices,  Sir  J.  L.  Knight  Bruce  and 
Lord  Cran worth  (contrary  to  the  decision  of  the  Court 
below)  (d),  considering  that,  notwithstanding  the  form 
of  the  proviso  for  redemption,  the  mortgage  deed,  being 
executed  simply  for  the  purpose  of  creating  a  charge, 
did  not  afiect  the  estate  of  the  mortgagor  any  further 
than  by  rendering  that  an  equitable  estate  which  was 
before  a  legal  estate ;  and  it  being  dear  that  the  mere 

(a)  6  CruiBe,  T.  38,  c.  6,  §  113.      Jann.  Wills,  2nd  ed.  125—7. 

(ft)  See  supra,  par.  1391.  (<f)  Plowden  t.  Hyde,  2    Sim 

(c)  6  Cruise  T.  88,  c.  6,  §  106  ;  1       (N.  S.)  171. 
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^„ '}''^JJ^»  bringing  back  the  legal  estate  to  the  equitable  estate 
"  by   the  reoonveyance  could   not  operate  as  a  revoca- 

tion, if  the  equitable  estate  existing  after  the  mortgage, 
was  of  a  similar  kind  to  the  legal  estate  which  existed 
before  the  mortgage  and  was  brought  back  by  the  re- 
conveyance (a).     2813. 
A  conveyance,  to  have  the  effect  of  a  total  revocation 
•  of  a  prior  devise,  must  be  co-extensive  with  the  dis- 
position made  by  the  wilL     For  if  it  is  only  of  a  part 
of  the  property,  it  affects  the  will  no  farther  than  con- 
cerns that  part.     And  if  it  is  of  a  particular  estate  or 
interest  only,  it  only  operates  as  a  revocation  pro  tanto. 
Hence  a  lease  made  of  lands  already  devised  only  ope- 
rates as  a  partial  revocation  or  a  revocation  pro  tanto 
in  such  a  way  that  the  devisee  takes  the  inheritance 
subject  to  the  term,  with  the  rent,  if  any,  reserved  by 
the  lease  (6).    2814. 

A  conveyance  in  fee  to  trustees  merely  for  raising 
money  to  pay  debts,  will  only  operate  as  a  revocation 
pro  tanto  of  a  prior  devise,  so  far  as  relates  to  the  pay- 
ment of  the  debts,  but  no  further  (c).  But  where  a 
person,  after  having  made  his  will,  executed  a  convey- 
ance in  trust  for  payment  of  debts  in  a  schedule,  and 
instead  of  declaring  the  uses  to  himself  in  fee  after 
.  payment  of  the  debts,  he  declared  that  the  trustees 
should  convey  to  such  uses  and  purposes  as  he  by  deed 
or  will  should  appoint,  and  for  de£a.ult  of  appointment 
to  himself  in  fee,  this  was  held  to  be  a  revocation  (d). 
2816. 

A  surrender  of  a  lease  for  lives  and  the  taking  a  new 
lease  was  held  to  operate  as  a  revocation  of  a  prior 
devise  of  it  (e).    2816. 

(a)  Pltmden  v.  Byde,  2  D.  M.  &  (c)  6  Cruise  T.  38,  c.  6,  §  107;  1 

G.  684.  Jarm.  Wills,  2nd  ed.  126. 

(V)  6  Cruise  T.  38,  c.  6,  §  134 ;  1  (rf)  6  Cruise  T.  38,  c.  6,  §  109. 

Jarm.  Wills,  2nd  ed.  122.  (c)  6  Cruise  T.  38,  c.l6,  §  111, 
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And  where  a  testator  bequeathed  a  term  for  years,  and  ci.'ill's?' 
afterwards  surrendered  it  and  took  a  new  term,  it  was 
held  that  this  operated  as  a  revocation  or  ademption  of 
the  bequest.  If  however  the  words  of  the  will  show  the 
testator's  intention  to  dispose  of  all  terms  for  years 
whereof  he  might  die  possessed,  a  renewed  term  would 
pass;  for  a  term  of  years  being  only  a  chattel,  there 
was  no  necessity  for  a  possession  at  the  date  of  the  will, 
or  of  a  continuance  of  such  possession  till  the  testator's 
death  (a).     2917. 

A  devise   is  revoked  by  a  bankruptcy,   so   far  only  Revocation 

by  bftuk- 

as  may   be   necessary  for  the  purpose  of  paying  the  ruptcy. 
creditors  (b).     2818. 

The  republication  of  a  former   will  revoked  one  of  J^^Jjg^ 
later  date,  and  established  the  first  again  (c).     2919.        S^ri/tL 

II.  The  Law  as  to  Revocation  by  the  Stat  1  Vict,  c.  26. 
By  8.  18,  **  every  will  made  by  a  man  or  woman  shall  wm  to  be 

'f  '  »f  J  revoked  by 

be  revoked  by  his  or  her  marriage  (except  a  will  made  »»»«mage. 
in  exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default 
of  such  appointment,  pass  to  his  or  her  heir,  customary 
heir,  executor,  administrator,  or  the  person  entitled  as 
his  or  her  next  of  kin,  under  the  Statute  of  Distribu- 
tions)''(d).     2920. 

By  s.  19,  "no  will  shall  be  revoked  by  any  presump-  Nowmto 
tion  of  an  intention  on  the  cround  of  an  alteration  in  ^y  pweump- 

^  tion. 

circumstances."     2921. 

By  s.  20,  *'  no  will  or  codicil,  or  any  part  thereof  shall  No  wm  to 

^  ^  ^   ^  be  revoked 

be  revoked  otherwise  than  as  aforesaid,  or  by  another  ^^*  5^    ... 

'  "^  another  will 

will  or  codicil  executed  in  manner  hereinbefore  required,  ^J  "^^^ 
or  by  some  writing  declaring  an  intention  to  revoke  the  SiSJllSd 
same,  and  executed  in  the  manner  in  which  a  will  is  or  by  ^^  ' 

destruction, 
(a)  6  Cruise  T.  38,  c.  6,  §  114, 116.  (O  2  Bl.  Com.  502. 

(J)  See  6  Cruise  T.  38,  c.  6,  §  1 10;  (d)  In  the  goodn  of  Fennnck,  L.  R. 

1  Jarm.  Wills,  2nd  ed.  127.  1  Prob.  &  M.  319. 
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^nTJ'sf'  ^©reiiil^^fore  required  to  be  executed,  or  by  the  burning, 

tearing,  or  otherwise  destroying  the  same  by  the  testator, 

or  by  some  person  in  his  presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same  "  (a),    2822. 

A  codicil,  even  though  it  refer  to  and  incorporate  by 
reference  some  of  the  provisions  of  a  will,  may  be  ad- 
mitted to  probate,  though  the  will  be  destroyed  with  the 
intention  of  revoking  it  (b).     2922a. 

Where  a  will  is  torn  up  under  a  false  impression  that 
it  is  not  valid,  it  is  not  revoked  thereby  (c).     2923. 
A  deviae  By  s.  23,  "  uo  convevancc  or  other  act  made  or  done 

nottobe  J  >  J 

wndered  ^    Subsequently  to  the  execution  of  a  will  of  or  relating  to 

subSSlient   ^^7  ^'^^  ^^  pcrsoual  estate  therein  comprised,  except  an 

eonrjyanoe   ^^^  y^^,  which   such   wiU  shall  be  rcvokcd  as  aforesaid, 

except,    .   ghall  prevent  the  operation  of  the  will  with  respect  to 

such  estate  or  interest  in  such  real  or  personal  estate  as 

the  testator  shall  have  power  to  dispose  of  by  wiU  at 

the  time  of  his  death."     2924. 

This  section  does  not  apply  to  conveyances  or  con- 
tracts whereby  the  testator  has  entirely  and  effectually 
parted  with  the  property,  at  law  or  in  equity  (d). 
2926.  

Section  IX. 
Of  the  Lapse  of  Devises  and  Bequests. 
pt.  III.T  15,      With  the  exceptions  noticed  below,  a  devise  or  bequest 

;-  — ; lapses,   that   is,  fails,   by  the   death   of  the   devisee   or 

rule,  .  legatee  in  the  lifetime  of  the  testator  (e).  And  though 
the  devise  be  to  a  person  and  his  heirs,  yet  if  he  die 
before  the  testator,  his  heirs  will  not  take  the  land; 
because   the   mention  of  the   heirs   only  denotes   what 

(a)  See  page  1163.  (rf)  See  supra,  par.  2903  ;  Ford  v. 

(b)  In  the  goods  of  Turner,  L.  R.      De  Pontes,  30  Beav.  572. 

2  Prob.  &  M.  403.  (e)  1  Rop..  Leg.  by  White,  463  ; 

(r)  QiUs  V.  Warren,  L.  R.2  Piob.      Burton,  §  275  ;  1  Jarin.  WiUs,  2nd 
&  M.  401.  ed.  277. 
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estate  he  himself  should  take,  viz.,  a  fee  simple,  if  he  ^h/i^J'J^' 
were  living  at  the  time  when  the  will  must  take 
effect  (a).  And  so,  although  a  legacy  be  given  to  a 
person,  his  executors  or  administrators  or  personal  re- 
presentatives, it  will  lapse  by  his  death  before  the 
testator;  because  the  additional  words  may  have  been 
intended  merely  to  denote  the  gift  of  the  absolute 
interest,  or  to  express  to  the  legatee,  that  if  he  should 
survive  the  testator  and  afterwards  die  before  the  legacy 
would  be  payable,  his  personal  representatives  should 
receive  it  (6).    2826. 

Where  the  testator  releases  and  forgives  a  certain  sum  Lapse  of 

,        ,  BTim  f cr- 

owing on  a  bond,  and  directs  the  bond  to  be  delivered  Ki^en. 

up  to  be  cancelled,  the  will  does  not  import  a  general 

release,  but  the  benefit  of  the  release  lapses  bj"  the  death  ' 

of  the  legatee  before  the  testator  (c).     2827. 

If  a  devise  or  bequest  is  made  to  two  or  more  persons  Distinctiona 

'^  in  the  case 

as  ioint  tenants,  the  share  or  shares  of  any  one  or  more  of  joint 

J  *  J  temuitsand 

of  them  who  may  happen  to  die  before  the  testator,  or  JJSSon.^ 
whose  interest  may  happen  to  be  revoked  by  the  testator, 
or  may  be  avoided  by  becoming  an  attesting  witness 
or  witnesses,  will  not  lapse,  but  will  go  to  the  other  joint 
tenant  or  tenants;  because  each  joint  tenant  takes  per 
mie  et  per  tout  (d).  But  in  the  case  of  the  death  of  a 
tenant  in  common  before  the  testator,  or  of  bis  interest 
being  revoked,  his  share  will  not  pass  to  the  survivor  or 
survivors  (e),  unless  the  devise  or  bequest  is  made  to 
the  tenants  in  common  as  a  class  of  indefinite  number. 


(a)  Burton,  §  275 ;  1  Jarm.  Wills, 
2nded.  277. 

(J)  1  Rop.  Leg.  by  White,  467—8; 
1  Jarm.  Wills,  2nd  ed.  277—8; 
Browne  v.  Ilcpe,  L.  R.  14  Eq.  343. 

(<?)  11  Jarm.  &  Byth.  by  Sweet, 
464. 

(d)  1  Pres.  Shep.  T.  71 ;  1  Rop. 
Leg.  by  White,  482 ;  Burton,  §  276 ; 


1  Jarm.  Wills,  2nd  ed.  274  ;  2  Id. 
216  ;  Tirung  v.  Da/ciea,  2  Dr.  &  Sm. 
167  ;  Drakeford  v.  Brakeford,  33 
Beav.  43  ;  Fdl  v.  Biddolph,  L.  R.  10 
C.  P.  701. 

ie)  1  Pres.  Shep.  T.  71  ;  Burton, 
§  277  ;  1  Rop.  Leg.  by  White,  485  ; 
1  Jarm.  Wills,  2nd  ed.  279  ;  2  Id. 
216. 
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^H?V, '^'Jf'  ^^^  ^^^  nominatim  or  in  words  denoting  the  precise 
'  number  of  the  individuals  intended  to  take.  Thus,  if  a 
devise  or  bequest  is  made  to  "  the  children  of  A.,"  Le,,  to 
B.,  C,  D.,  and  E.,  as  tenants  in  common,  or  "  to  the  four 
children  of  A./'  as  tenants  in  common,  and  one  of  them 
dies  in  the  lifetime  of  the  testator,  his  share  will  not  go 
to  the  survivors.  But  if  a  devise  or  bequest  is  made  "  to 
the  children  of  A.,"  as  tenants  in  common,  and  one  of 
them  dies,  or  the  interest  of  one  of  them  is  revoked,  his 
share  belongs  to  the  other  or  others;  because  the  devise 
or  bequest  is  made  to  them  as  a  class  and  not  as  indi- 
viduals (a).     2828. 

Where  a  legacy  is  given  to  a  trustee  for  another  per- 
son, and  the  trustee  dies  before  the  testator,  the  trustee's 
death  does  not  prejudice  the  cestui  que  trust.  And  so  if 
real  or  personal  estate  is  devised  or  bequeathed  to  a 
person  charged  with  a  legacy  to  another,  the  death  of 
the  devisee  or  legatee  before  the  testator  will  not  be 
allowed  in  equity  to  prejudice  the  charge.  And  where 
a  testator  bequeaths  a  sum  to  creditors  in  discharge  of 
debts  actually  due,  although  the  legal  remedy  for  their 
recovery  may  be  gone,  if  one  of  the  creditors  dies  in  the 
testator's  lifetime,  yet  his  personal  representatives  will 
be  entitled  (&).     2829. 

By  the  old  law,  where  a  devise  of  lands  in  fee  simple 
became  lapsed  by  the  death  of  the  devisee  in  the  lifetime 
of  the  testator,  the  estate  devised  would  not  go  to  the 
residuary  devisee  of  the   real  estate,  but  descended  to 


Where 
there  ib  no 
lapse  of  a 
beneficial 
interest  or 
charge,  or 
of  a  sum 
due  to 
creditors. 


To  whom 
a  la^ised 
estate  or 
lutereBt 
will  go. 


(a)  See  1  Rop.  Leg.  by  White, 
485-489;  11  Jann.  &  Byth.  by 
Sweet,  527  (a)  ;  Burton,  §  278  ;  1 
Jarai.  WUls,  2nd  ed.  279  ;  2  Id. 
216  ;  Leigh  v.  Leigh,  17  Beav.  605; 
Crwie  V.  A'mrelly  4  Drew.  215  ;  Fitz 
Riry  V.  DuJte  of  liichmond  (No.  1), 
27  Beav.  186;  Re  Stanhope's  Trusts, 
27  Beav.  201.    But  see  Sanders  v. 


Ash/ord,  28  Beav.  913  ;  Browne  v. 
Hope,  L.  R.  14  Eq.  343  ;  Dvmvndv. 
Bost-ock,  L.  R.  10  Ch.  Ap.  358; 
judgment  in  Fell  v.  Biddolph,  L.  R. 
10  C.  P.  708,  710 ;  In  re  Colemtm 
and  JarroiH ,  L.  R.  4  Ch.  D.  1 65 ;  litre 
Smitk'n  Trusts,  L.  R.  9  Ch.  D.  117. 
(V)  1  Rop.  Leg.  by  White,  474— 
5  ;  1  Jarm.  WiUs,  2nd  ed.  282. 
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the  heir  at  law  of  the  testator  (a).    But  this  is  now  ^H^'g/l^ 
altered  (6).     2830. 

If  an  estate  is  devised,  charged  with  legacies  which  fail, 
the  devisee  shall  have  the  benefit  of  them.  And  where  an 
estate  is  devised  to  a  mere  trustee,  in  trust  to  sell  and  pay 
particular  sums  of  money  which  lapse,  and  no  disposition 
is  made  of  the  extra  produce,  those  lapsed  legacies  will 
sink  into  the  land  for  the  benefit  of  the  heir  (c).     2831. 

When  a  bequest  which  is  not  residuary  lapses,  it  falls 
into  the  general  residue,  and  consequently  belongs  to  the 
residuary  legatee  (d).  But  if  a  residuary  bequest  or  a 
share  of  a  residuary  bequest  lapses,  it  belongs  to  the 
testator's  next  of  kin  (e).     2832. 

By  the  stat  1  Vict.  c.  26,  s.  32,  "  where  any  person  to  SliS^teu 
whom  any  real  estate  shall  be  devised  for  an  estate  tail  Lpee  ""'^ 
or  an  estate  in  quasi  entail  shall  die  in  the  lifetime  of 
the  testator,   leaving  issue   who   would   be  inheritable 
under  such   entail,  and  any  such  issue   shall  be  living 
at  the  time  of  the  death  of  the  testator,  such  devise 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  immediately  after  the  death 
of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will"     And  by  s.  33,  "  where  any  person,  being  a  ^^^ 
child  or  other  issue  of  the  testator,  to  whom  any  real  or  ^ui*5Jho 
personal  estate  shall  be  devised  or  bequeathed  for  any  u^SigXuio 
estate  or  interest  not  determinable  at  or  before  the  death  death  shau 

not  lapse. 

of  such  person,  shall  die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately 

(a)  6  Cruise  T.  38,  c.  8,  §  35, 37;  (<i)  I  Rop.  Leg.  by  White,  496  ; 

Burton,  §  279  ;  1  Jarm.  Wills,  2iid  Thompson  v.  Whitelnck,  4  D.  &  J. 

ed.  548.  490. 

(J)  See  infra,  par.  2945.  (e)  1  Rop.  Leg.  by  White,  498; 

(o)  1  Eop.  Leg.  by  White,  499,  JUayd  v.  Lt&ydj  4  Beav.  231. 
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^h"^*I*9*'  after  the  death  of  the  testator,  unless  a  contrary  intention 
.shall  appear  by  the  will."  This  section  does  not  substi- 
tute, for  the  predeceased  devisee  or  legatee,  the  issue 
whose  existence  is  the  event  or  condition  which  excludes 
the  lapse,  but  renders  the  subject  of  the  gift  the  ab- 
solute property  of  the  predeceased  devisee  or  legatee,  and 
therefore  disposable  by  his  will,  or  transmissible  to  his 
personal  representatives  in  case  of  intestacy^  notwith- 
standing his  death  before  the  death  of  the  testator  (a). 
It  applies  to  a  testamentary  appointment  made  in 
exercise  of  a  general  power,  as  well  as  to  an  ordinary 
bequest  (b).  But  as  this  section  is  expressly  addressed 
to  cases  where,  but  for  its  provisions,  lapse  would  ensue, 
it  does  not  apply  to  devises  or  bequests  to  the  testator's 
children  as  a  class  (c).    2833. 


Pr.  in.T.15, 

Ch.  1,  B.  10. 

Effect  of 

T^mblioa- 

tlon. 


Bepublica* 
tion  by  re- 
execution. 

Republica- 
tion by 
codicil. 


Section  X. 
0/  the  Repvilication  of  Wills, 

By  the  old  law,  a  republication  of  a  will  has  a  two- 
fold effect :  first,  in  generali  to  give  it  the  effect  of  a  will 
made  at  the  time  of  its  republication ;  and,  secondly,  to  set 
up  and  re-establish  a  will  that  has  been  revoked  {d).  2934. 

The  first  mode  of  republishing  a  will  is  by  re-execu- 
tion (e).    2936. 

Another  mode  is  by  a  codicil  duly  executed.  This 
operates  as  a  republication  of  the  will,  so  as  to  make  it 
take  effect  from  the  time  of  the  execution  of  the  codicil. 
And  hence,  where  a  will,  if  read  as  speaking  at  the  date 
of  the  execution  of  a  codicil,  contains  language  which 
would  operate  as  an  incorporation  of  an  unattested  docu- 

(If)  Eccles  V.  Cheyne,  2  K.  &  J.  676. 


(ft)  Johnson  v.  Johnson,  3  Hare 
167  ;  Eccle*  v.  Cheyne^  2  K.  &  J. 
676  ;  In  the  goods  of  Ja/ne  Parher, 
1  Swa.  &  Trist.  523  ;  Eager  v.  Fur- 
nivall,  L.  R.  17  Ch.  D.  115  ;  In  re 
Uenslcr,  Jones  v.  Henslcr,  L.  R. 
19  Ch.  D.  612. 


(<?)  Browne  v.  Hammond,  1  Johns. 
210;  Olney^.Bate%,%\y[^\tTj^\^, 

(rf)  Burton,  §  271  ;  6  Cruise  T. 
38,  c.  7,  §  1. 

(^)  6  Cruise  T.  38,  c.  7,  §  2 ;  1 
Jarm.  Wills,  2nd  ed.  159. 
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ment  to  which  it  refers,  such  document,  although  not  in  c^'^"g^i{f* 

existence  until  after  the  execution  of  the  will,  is  entitled 

to  probate,  by  force  of  the  codicil  (a).  And  hence,  also 
even  by  the  old  law,  in  the  absence  of  indication  to  the 
contrary,  realty  acquired  after  the  execution  of  the  will, 
and  before  the  execution  of  a  codicil,  passed  by  the  will, 
if  it  was  specified,  or  if  the  description  in  the  will  was 
sufficiently  general  to  include  it  (6).  And  a  codicil  has 
this  effect,  even  though  it  relates  to  the  testator's  per- 
sonal estate  only  (c) ;  or  only  appoints  a  new  executor  (d). 
And  where  a  testator,  after  having  made  a  will  before 
the  stat.  1  Vict.  c.  2G,  has,  since  that  Act  came  into 
operation,  executed  a  codicil,  ratifying  and  confirming 
the  will,  though  it  was  apparently  made  only  for  the 
purpose  of  appointing  an  additional  trustee;  this 
amounts  to  a  republication  of  the  will,  so  as  to  have  the 
effect,  by  virtue  of  the  stat.  1  Vict.  c.  26,  ss.  24,  34  (e),  of 
passing  real  estate  purchased  by  the  testator  after  the 
date  of  the  will,  and  even  after  the  date  of  the  codicil  (/). 
But  where  a  codicil  is^  expressly  confined  to  the  lands 
devised  by  the  will,  it  does  not  operate  as  a  republica- 
tion of  such  will,  so  as  to  make  it  pass  after-purchased 
lands  (g).  And  although  a  codicil  confirming  a  will 
makes  the  will  for  many  purposes  to  bear  the  date  of 
the  codicil,  yet  this  is  not  the  case  where  such  a  construc- 
tion would  defeat  the  intention  of  the  testator.  So  that 
where  a  will  contains  a  power  of  leasing  at  the  ancient 

(a)  III  th^  goods  of  Lady  Truro,  (d)  In  re  EarVs  Tru*t,  4  K.  &  J. 

L.  R.  1  Prob.  &  M.  203.  673. 

(ft)  6  Cruise   T.  38,  c.  7,  §  3 ;  (6-)  Supra,  page  1102,  n.(ft),  par. 

Sugd.  Concise  View,  127  ;  Burton,  2816,  2817. 

§  271  ;  1  Jarm.  Wills,  2nd  ed!  159,  (/)  Doe  d.  Y(rrk  v.    Walker,  12 

161,  164 — 5  ;  Htigh^sg  v.  Iloxkinfjy  M.  &  W.  591  ;  Lady  Laiigdale  v. 

11  Moo.  P.  C.  C.  1.  BriggH,  3  Sm.  &  G.  246. 

{e)  Burton,  §274;  Sugd.  Concise  {g)  6  Cruise  T.    38,  c.  7,  §  12: 

View,  127  ;  1  Jarm.  Wills,  2nd  ed.  Moneypmny  v.  Br'istou\  2  Russ.  & 

1.59;  IHekifuonv.  Stedolph^  11  Com.  M.  117  ;  1  Jarm.  Wills,  2nd  ed.  1(51. 

B.  (N.  S.)  341.  165, 
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Ft.  m.T.16, 

Ch.  1,  s.  10. 


Ganoelling  a 
aeoond  wuL 


1  Vict  o.  26, 
a.  22,  as 
to  revival 
of  will. 


DoBtmo- 
tion  of  a 
anbeequent 
will  which 
rBvokcB  a 
prior  one. 


accustomed  rent,  and  a  codicil  is  made  for  some  special 
purpose  wholly  unconnected  with  the  power,  a  lease 
made  after  the  date  of  the  will,  but  prior  to  the  codicil, 
wiU  not  be  taken  into  account  in  deciding  the  question 
what  is  the  ancient  accustomed  rent  (a).     2836. 

A  codicU  which  refers  to  a  will  of  a  particular  date, 
and  does  not  refer  to  another  codicil  subsequent  to  that 
date,  does  not  operate  as  a  republication  of  that  subse- 
quent codicil  (6).     2937. 

Where  a  person  made  his  will,  and  afterwards  revoked 
it  by  making  another  will,  but  did  not  actually  cancel 
the  first  will,  the  cancelling  of  the  second  will  operated 
as  a  republication  of  the  first  (c).     2938. 

By  the  stat.  1  Vict.  c.  26,  s.  22,  "  no  will  or  codicil,  or 
any  part  thereof,  which  shall  be  in  any  manner  revoked 
shall  be  revived  otherwise  than  by  the  re-execution 
thereof  or  by  a  codicil  executed  in  manner  hereinbefore 
required,  and  showing  an  intention  to  revive  the  same ; 
and  when  any  will  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  re- 
vived, such  revival  shall  not  extend  to  so  much  thereof 
i\s  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall 
be  shown.''     2939. 

It  was  held  that  under  this  section,  where  a  subsequent 
will  contains  a  clause  of  revocation  of  a  prior  will,  such 
prior  will  is  not  revived  merely  by  the  destruction  of  the 
subsequent  will.  And  parol  evidence  lb  admissible  as  to 
the  contents  of  the  second  will  (d).        2940. 

A  will  cannot  now  be  revived  by  mere  implication  (e). 
2941. 


(a)  JDoe  d.  Bidduiph  v.  Ilole^  15 
Q.  B.  848  ;  1  Jarm.  Wills,  2nd  ed. 
161,  165. 

(J)  Burton  v.  Ncwbery,  L.  R.  1 
Ch.  D.  234. 


(c)  6  Cniifle  T.  38,  c.  7,  §  16. 

(d)  In  the  goods  of  Wm,  Broum, 
1  Swa.  &  Tr.  32. 

(ff)  In  tlw  goods  of  Steele,  L.  R. 
1  Prob.  &  M.  675. 
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OF   DEVISES  SEPARATELY  CONSIDERED. 


Section  I. 
Of  Devises  generally. 
The  proper  and  technical  words  of  devise  are  "  sfive  and  pt.  iilt.is, 

,       ,  ^  Ch.  2, 8.  1. 

devise,"  but  any  other  words  which  sufficiently  show  the 

•^  ''  Operative 

intention  of  the  testator  to  dispose  of  all  or  any  part  of  "^^^^  <>' 

^  •'     ^  devue. 

his  real  estate   will  be  sufficient  for  that   purpose  (a). 
2942. 

With  respect  to  the  words  that  are  necessary  to  denote  words 

'  '*  ezpresaive 

the  nature  of  the  estate  or  interest  intended  to  be  given  ^^*J^  ^ 
by  the  testator  to  the  devisee,  the  Courts  will  caiTy  the  ^^*  '^^^^ 
intention  of  the  testator  into  effect,  if  sufficiently  declared, 
however  defective  the  language  may  be  (6).    2943. 

Where  a  testator,  after  limiting  the  fee  in  contingency,  ^^Jjj,'*"*^ 
makes  a  residuary  devise  of  "  all  the  residue  and  remain-  ^^ere** 
der  of  his  estate  and  effects  whatsoever  and  wheresoever,  ISSJSjnn 
not  thereinbefore  disposed  of,"  the  fee  passes  under  the  SS^!"*^"*^ 
residuary  devise,  and  vests  in  the  residuary  devisee,  until 
the   happening  of  the   event  on  which   the   contingent 
limitation  in  fee  is  to  take  effect  (c).     2944. 

By  the  stat.  1  Vict.  c.  26,  s.  25,  it  is  enacted,  "that  Aiwiduaiy 

deyifle  to 

unless  a  contrary  intention  shall  appear  by  the  will,  such  include 

estfttes 

real  estate  or  interest  therein  as  shall  be  comprised  or  ~™pJJ^ 
intended  to  be  comprised  in   any  devise   in   such    will  JS^^'^ 
contained,  which  shall  fail  or  be  void  by  reason  of  the 

(a).6:Crui8e  T.  38,  c.  10,  §  2.  (p)  Egerton  v.   Mofaey,  3  Com. 

(J)^6JCnii8e  T.  38,  c.  11,  §  1.  B.  338. 
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Inoome. 


ch  ™  8?*if'  d®«^th  of  the  devisee  in  the  lifetime  of  the  testator,  or  by 
reason  of  such  devise  being  contrary  to  law  or  otherwise 
incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will"  (a). 
2846. 

An  immediate  devisee  in  esse  takes  all  the  income 
accruing  from  the  subject  of  gifb  subsequently  to  the 
testator's  decease  (6).     2846. 

The  freehold  or  interest  in  law  is  in  a  devisee  before 
entry  (c).  But  he  may  disagree  to  and  disclaim  the 
devise  by  deed ;  in  which  case  the  devise  becomes  void, 
and  the  lands  descend  to  the  heir  at  law  (d).     2847. 

A  devise  which  tends  to  a  perpetuity  is  void  (e),  2848. 


Diaolaimer. 


'  Perpetnity. 


Pr.  ra.T.16, 

\>Ha    £f    B«     £m 


Section  II. 

0/  the  Description  of  the  Parcels  or  Subject, 

A  devise  of  the  rents  or  income  passes  the  fee  simple 
of  the  land  itself,  both  at  law  and  in  equity  (/).     2848. 

DeviBeof  , 

"therenta."      Where  there  is  a  correct  and   specific  description  of 
superadded   the  property  devised,  a  mistake  in  any  additional  words 

words.  r      s:  i         /»  i  .       .  . 

will  have  no  enect ;  but  where  the  first  description  is 
merely  general,  there  additional  words  will  be  considered 
either  as  explanatory  or  restrictive,  according  to  the 
intent  of  the  testator  (gr).     2860. 

"  It  is  established  by  a  long  course  of  decisions  "  (ob- 
served a  learned  judge),   "that  the   word    'estate'   or 


Where  the 
word 
"estate" 
aU 


{a)    See   Springett  v.   Jeningg^ 
L.  R.  10  Eq.  488  ;  6  Ch.  Ap.  333. 

(6)  11  Jarm.  &  Byth.  by  Sweet, 
T74. 

(c)  Co.  Litt.  Ill  a. 

(rf)  6  Cruise  T.  38,  c.  8,  §  41. 

(jb)  See  supra,  par.  882,  882a  ;  At- 
torney'General  V.  GhreenhiU,  33 
Beav.  193. 

(/)  1  Jarm.  Wills,  2nd  ed.  681  ; 
6  Cruise  T.  88,  c.  10,  §  66  ;  Mannox 


V.  Greener,  L.  R.  14  Eq.  466. 

O)  6  Cruise  T.  38,  c.  10,  §  80. 
See  also  1  Jarm.  Wills,  2nd  ed.  671 
— 6  ;  Harrison  v.  Uyde,  4  Hurl.  & 
Norm.  806 ;  Stanley  v.  Stanley,  2 
Johns.  &  Hem.  491  ;  Jlardn^iek  v. 
Hardmick,  L.  R.  16  Eq.  168  ;  WhU- 
yield  V.  Langdale,  L.  R.  ICh.  D.  61 ; 
Traverts  v.  BlvndcU.  L.  R.  6  Cb.  D. 
(Ap.)  436. 
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'  estates/  used  in  the  operative  part  of  the  will,  passes  ^h"^J*2^' 
not  only  the  corpus  of  the  property,  but  all  the  interest  the  interart 
of  the  testator  in  it,  unless  controlled  by  the  context ;  ^^^Jor. 
and  that  superadded  words  of  local  description  more 
applicable  to  the  corpus  of  the  property,  indicating  its 
situation  or  the  nature  of  its  occupation,  do  not  prevent 
it  from  passing  the  whole  interest.  Nor  do  words 
apparently  explanatory  of  the  meaning  of  the  term, 
inserted  in  the  devise  itself;  as  where  the  testator  leaves 
his  real  estate,  thcd  is,  his  land  and  buildings  situate  at 
A.  (a),  or  his  freehold  estate,  consisting  of  thirty  acres 
of  land  (6)  .  .  .  But  where  the  word  'estate'  is  not 
used  in  the  operative  clause  of  the  devise  itself,  but  is 
introduced  into  another  part  of  the  will  referring  to  it, 
we  find  no  decision  or  dictum  authorizing  us  to  construe 
it  as  having  the  effect  of  extending  the  meaning  of  the 
operative  clause,  whether  prior  or  subsequent,  and  to 
read  the  will,  as  if  the  testator  had  said,  by  the  devise 
of  lands  in  another  clause,  '  I  mean  to  give  my  estate  in 
these  lands ' "  (c).     2961. 

Sometimes  the  word  "  estate  "  or  "  property,"  though  J^«  the 
apparently  applicable  to  personalty  alone,  has  been  held  ^pp^to 
also  to  apply  to  real  property ;  as  where  the  word  devise  "**^*^' 
is  not  used,  and  there  are  no  words  of  limitation  to  the 
heirs  (d).     Indeed,  the  word  "  estate,"  by  its  own  proper 
force,  without  any  proof  aliunde  of  an  intent  to  aid  the 
construction,  carries  the  realty  as  well  as  personalty,  and 

(a)  Derm  d.  Richardaon  v.  Hood^  638  ;    jyAlmaine    v.    Moseley^   1 

7  Taunt.  36.  Drew.  629  ;  Patterson  v.  Hudda/rt, 

(J)  Gardner  v.  Harding^  3  J.  B.  17  Beav.  210  ;  Re  Gheenwich  Hox- 

Moore,  565  ;  1  B.  &  B.  72.  pital  Iviprovcvient  Act^  20  Beav. 

(c)  Polloeky  L.  C.  B.,  in  Doe  d.  458.     See &]ao  Sanderson  Y.Dobjf on, 

Burton  v.  WJiite,  1  Exch.  634.   The  1  Exch.  141  ;   S.  C.  7  Com.  B.  81 

decision  in  this  case  was  affirmed  by  Streat/eild  v.  Cooper ,  27  Beav.  338 

the  Exchequer  Chamber,  2  Exch.  MorrU  v.  Lloyd,SHvLT\.Sc  Colt.  HI 

797.    See  also  6  Cruise  T.  38,  c.  10,  Hamilton^.  Buchmaster,  L.  R.  3  Eq. 

§  62,  and  supra,  par.  377.  323  ;  Dohson  v.  Bomness,  L.  R.  5 

(rf)  1  Jarm.  Wills,  2nd  ed.  613—  Eq.  404. 

VOL.    n.  FF 
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^  ™^'^ '  ^®  ^^^  ^  ^  restrained  to  personalty  only,  unless  there  is  a 
clear  intent  so  to  restrain  it,  to  be  gathered  either  from 
the  whole  will  or  from  the  way  in  which  the  word  is 
used  in  that  particular  part  of  the  will  where  the  con- 
tested use  of  it  arises  (a).     2962. 

wh«re*'reai      Lcascholds  will  not  pass  under  a  general  devise  of 

IS^hSii*.  "  rea^  ©state "  before  the  stat  1  Vict.  c.  26,  s.  26,  unless 
aided  by  other  words  (6).     2963. 

Whew  In  the  case  of  a  will  made  before  the  year  1838,  when 

geueral  •' 

to'Si^^^  a  testator  uses  general  words  equally  applicable  to  free- 
^**'*^  hold  and  leasehold  property  (such  as  "  lands  and  tene* 
ments"),  they  are  construed  to  apply  to  the  freeholds 
only,  if  the  testator  had,  at  the  date  of  his  will,  both 
freehold  and  leasehold  property,  unless  a  contrary  inten- 
tion appears ;  but  if  the  testator  had  leasehold  but  no 
freehold  property  to  satisfy  them,  they  are  held  to  apply 
to  the  leasehold  (o).     8964. 

defZStiie      ^^^  ^y  *^®  «^*-  1  ^^^^'  ^'  26'  s-  26,  "  a  devise  of  the 
£!i^*^w     ^^'^^  of  *he  testator,  or  of  the  land  of  the  testator  in  any 

includes  i  •        ii  ^'  i?  x*  j    • 

copyhold      place  or  in  the  occupation  of  any  person  mentioned  in 
hold,  as  weu  his  Will,  or  othcrwise  described  in  a  general  manner,  and 

aa  freehold 

lands.  any  other  general  devise  which  would  describe  a  custom- 
ary, copyhold,  or  leasehold  estate,  if  the  testator  had 
no  freehold  estate  which  could  be  described  by  it,  shall 
be  construed  to  include  the  customary,  copyhold,  and 
leasehold  estates  of  the  testator,  or  his  customary,  copy- 
hold,'and  leasehold  estates,  or  any  of  them,  to  which  such 
description  shall  extend,  as  the  case  may  be,  as  well  as 
freehold  estates,  unless  a  contrary  intention  shall  appear 
by  the  will/'     2965. 

Mortgaged        [In  cascs  uudcr  the  old  law  if]  in  a  will  there  is  a 

and  trust  *•  "^ 

estates  pass  genciul  dcvisc  in  fee  sufficiently  comprehensive  to  pass 

(a)  Mayor  ofHamiltm  v.  Hodi-  (o)  6  Cruise  T.  S8,  c.  10,  §  90  ;  2 

dan,  6  Moo.  P.  C.  C.  76,  82.  Rop.  Leg.  by  White,  1489  ;  1  Jarm. 

(>)  Swift  V.  »iHfty  1  D.  F.  &  J.  Wills,  2nd  ed.  573,  579;  Hobson  v. 

160.  Blaehbwm,  \  My.  &  E,  579. 
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the  legal  interest  to  the  devisee,  who  is  a  person  sui  ^^ll'l^' 
juris,  and  competent  to  convey,  and  the  will  does  not  ^ 


the  wiU 


charge  the  devised  estate  with  debts,  legacies,  or  an-  '^a^^'*'^ 
nuities,  or  the  charge  may  be  referred  to  other  property,  ^d^the 
in  which  the  testator  had  the  absolute  beneficial  interest'  certain  cases 
and  there  is  not  in  the  whole  will  any  other  object, 
purpose,  or  intention  inconsistent  with  a  devise  of  trust 
or  mortgaged  estates,  then,  although  there  is  not  in  the 
will  any  declared  intention  of  the  testator  to  devise  the 
trust  or  mortgaged  estates,  they  will  pass  to  the  devisee, 
and  in  such  a  case  the  concurrence  of  the  heir  at  law  may 
be  dispensed  with.  And  the  words  "for  the  absolute  use 
and  benefit "  of  the  devisee,  will  not  prevent  the  devise 
from  including  the  legal  estate  in  property  mortgaged  to 
the  testator  (a).  Also  the  legal  estate  in  property  of  which 
the  testator  is  mortgagee  in  fee  will  pass  under  a  gift  of 
"  mortgages  "  or  **  securities  for  money  "  (6).  And  it  has 
been  held,  that  where  a  testator  willed  his  wife  "to  receive 
moneys  upon  mortgage,"  these  words  passed  the  legal 
estate  upon  which  the  money  was  secured  (c).     2966. 

[But  in  cases  of  death  after  the  31st  of  December,  Bm  not 

-     .  under  the 

1881,  trust  and  mortgage  estates,  vested  m  a  testator  new  law. 
solely,  will,  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and   become  vested  in 
his  personal  representatives  or  representative  from  time 
to  time,  like  chattels  real  vesting  in  them  or  him,  with 


(a)  Coote  Mortg.  3rd  ed.  549 ; 
Burton,  §  611  ;  1  Jarm.  Wills,  2nd 
ed.  591,596;  R^nckhaniY.  Siddall^ 
16  Sim.  297  ;  Bnc  d.  Riiylance  v. 
Lightford,  8  M.  &  W.  553;  SUvegter 
V.  Jarmarij  10  Price  78 ;  Hope  v. 
Liddell,  21  Beav.  183;  Re  Mnney's 
IlHtate.S Git  465;  Re  JfHeld's  Mort- 
gage, 9  Hare  414;  Lewis  v  .Mathnvs, 
L.  K.  2  Bq.  177 ;  Jn,  re  Stevens'  WUl, 
L.  R.  6  Bq.  596  ;  Martin  v.  Laver- 
ton,  L.  R.  9  Eq.  563 ;  J»  re  Pack- 


man  and  Moss,  L.  R.  1  Ch.  D.  214 ; 
In  re  Bnymnand  Sihly'sCtmiract,  L. 
R.  3  Ch.  D.  1 56;  In  re  Smith's  Estate, 
L.  R.  4  Ch.  D.  70  ;  In  re  Bellia'H 
Trusts,  L.  R.  5  Ch.  D.  604. 

(ft)  1  Jarm.  Wills,  2nd  ed.  600  ; 
In  re  King's  Mm'tgage,b  DeG.  & S. 
644  ;  Knight  v.  Rohinsm,  2  K,&  J. 
503  ;  Rippen  v.  Priest,  13  Scott 
308. 

(c)  Doe  d.  O^iest  v.  Bennett,,  6 
Bxch.  892. 


1172 


OF  THE   DESCRIPTION   OF   THE   PARCELS    OR   SUBJECT. 


Where  a 
revermoD 


^.^^'^'af*  ^  *^®  powers,  rights,  equities^  and  obligations,  as  in  the 

case  of  chattels  real  vesting  in  such  representatives  or 

representative  who,  for  this  purpose,  must  be  regarded 

as  the  testator's  heirs  and  assigns  within  the  meaning 

of  all  trusts  and  powers  (a).]     2967. 

i^iSSiS^      Lands  which  are  in  mortgage,  and  whereof  the  devisor 

Sm  o/(^*  1^^^  o'^ly  ^^^  equity  of  redemption,  will  pass  by  the  same 

mortgagor,    ^^j.^^  g^  lauds  uot  mortgaged;   because  a  mortgage  is 

only  considered  as  a  pledge  for  securing  the  repayment 
^of  a  debt,  and  the  lands  remain  in  the  mortgagor  for 
every  other  purpose  (b).     2968. 

Reversions  in  fee  will  pass  under  a  general  devise  of 
''lands  or  hereditaments,"  or  even  under  a  devise  of 
''  lands  not  settled  or  disposed  of  (c),     2969. 

Money  devised  or  contracted  to  be  laid  out  in  the  pur- 
chase of  lands  passes  by  the  words  "  lands,  tenements, 
and  hereditaments  "^  (d).     2960., 

The  expression  "my  unsettled  real  estate"  means, 
in  common  parlance,  that  part  of  my  real  estate  which 
is  not  in  settlement.  But  in  its  technical  sense  the  word 
"  estate  "  refers  to  the  interest  which  the  testator  has  in 
his  hereditaments  as  well  as  to  the  hereditaments'  them- 
selves; and  hence  in  the  legal  sense  the  expression 
"my  unsettled  real  estate"  comprises  such  interest  in 
hereditaments  which  have  been  put  in  settlement  as  is 
not  tied  up  by  the  settlement,  but  is  at  the  disposal  of 
the  testator,  as  well  as  hereditaments  which  have  never 
been  put  in  settlement  (e).    2961. 

Under  a  devise  of  lands  "purchased,"  lands  which 
have  been  taken  in  exchange  will  pass  (/).     2962. 

(fl)   See  supra,  par.  997  a,  and  (<f)  6  Cruise  T.  38,  c.  10,  §  55  ;  2 

gtat.  44  &  45  Vict.  c.  41.  s.  30..  in  Spence's  Eq.  Jur.  264  ;   1  Jann. 

Appendix.  Wills,  2nd  ed.  494. 

(ft)   6   Cruise   T.   38,   c.    10,    §  (e)  IneorptmUed  St^cietyv.Rich- 

128.  ard*,  1  D.  &  W.  268. 

(<y)  1  Jarm.  Wills,  2nd  ed.  658  ;  (/)  Doe  d.  MnfHch  v.  Meyrieh, 

6  Cruise  T.  38,  c.  10,  §  104.  1  C.  &  M.  820. 


Money 
deviaed  or 
contracted 
tobeUidout 
in  the  pur- 
chase of 
Iftndff. 

"Mynn- 
settled  real 
estate." 


Lands  "  pnr' 
chased." 
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The  word  "living"  is  ambiguous:  it  may  mean  either  ^a^'J-g^' 
the  advowson  or  the  next  presentation,  according  to  the  .7^~^ — ;r" 
context  (a).     2963. 

Under  a  devise  of  a  house  "as  now  in  the  occupation  "Houm,  a. 

*  now  in  the 

of  A.,"  without  more  words,  it  was  held  that  the  use  of  a  occupation 

'  of  A. 

pump  in  the  yard  of  adjoining  premises  will  not  pass  (b). 
2964. 


Section  III. 
0/  Devises  of  Copyholds, 


The  old  statutes  of  wills  have   no  connection  with  ^;,^2^Jg^' 


copyholds.     And   though   that   part  of  the   Statute  of^,^  ^^^^ 
Frauils    which    relates    to    the    signature   of  wills    (c)  ^^^^ 
mentions  lands  "  devisable    by  any  particular  custom,"  JriiiS**" 
still  it  does  not  include  copyhold  estates ;  so  that  by  the 
old  law  copyholds   were  devisable  by  any  instrument 
which  was  adequate  to  the  testamentary  disposition  of 
personal  estate  (c!).     2966. 

By  the  general  custom  of  all  manors  every  copyholder  ^'JJJ®^ . 
has  a  right  to  surrender   his   estate  to   the   use  of  hisJJJ^^ 
will  (6).     But  there  are  some  customary  estates  in  the 
north  which   were  not  devisable   either  directly  or  in- 
directly (/).     2966. 

Formerly,  copyholds  could  not  be  devised  unless  the  ^^**J  *** 
testator  had  previously  surrendered  them  to  the  use  of  ^^ 
his  will,  and  they  were  considered  to  pass  rather  by  that 
surrender  than  by  the  will  itself.     The  will  operated  as 
a  declaration  of  the  uses  of  the  surrender  (gr).     A  sur- 
render to  the  use  of  a  will  could  not  be  made  before  the 

(a)  Webh  v.  Byng,  2  K.  &  J.  669.  {t)  6  Cruise  T.  38,  c.  4,  §  2  ;  1 

\}i)  Polden  v.  Bastard,  L.  R.  1  Cruise  T.  10,  c.  3,  §  17. 

Q.  B.  (Ex.  Ch.)  166.  (/)  1  Cruise  T.  10,  c.  3,  §  17. 

(c)  Stat.  29  Car.  2,  c.  3,  s.  5.  (^)  Burton,  §  1288  ;  6  Cruise  T. 

(i)  Burton,  §  1287  ;  6  Cruise  T.  38,  c.  4,  §  1  ;  1  Jarm.  Wills,  2nd 

38,  c.  4,  §  1 ;  1  Jarm. Wills,  2nd  ed.  83.  ed.  46. 
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^H."^'^'3?*  admittance  of  the   devisor :  for  until  then  he  had  no 


^  estate  or  interest  in  the  copyhold.  Where  a  copyholder 
surrendered  to  the  use  of  his  will,  the  estate  remained  in 
him  or  his  heirs  until  the  admittance  of  the  devisee,  and 
did  not  vest  in  the  lord  during  the  copyholder's  lifetime, 
nor  in  the  devisee  after  the  copyholder's  decease  until  he 
was  admitted.  But  if  a  devise  were  made  to  two  persons 
and  one  of  them  was  admitted  according  to  the  purport 
of  the  will,  this  enured  to  both  (a).  Where  the  legal 
estate  in  a  copyhold  was  outstanding,  the  person  entitled 
to  the  equitable  interest  might  always  devise  it  without 
a  surrender :  for  otherwise  it  could  not  be  disposed  of  by 
will ;  as  a  person  who  has  not  the  legal  estate  in  a  copy- 
hold could  not  make  a  surrender  (b).  And  hence  where  a 
copyholder  mortgaged  his  copyhold,  and  the  mortgagee 
was  admitted,  the  mortgagor,  not  having  the  legal  estate 
of  the  copyhold  in  him,  had  no  estate  that  he  could  sur- 
render, and  therefore  might  devise  the  copyhold  premises 
without  any  surrender  (c).  But  as  the  mortgagor  had 
the  legal  estate  till  the  mortgagee  was  admitted,  so  until 
that  time  the  mortgagor  could  not  devise  the  copyhold 
without  a  surrender  to  the  use  of  his  will  (d).  2967. 
Surrender  By  stat.  55  Gco.  3,  c.  192,  cvcry  disposition  of 
of  a  will      copyhold  tenements  made  by  the  last  will  of  a  person 

rendered  im-        -^  "^  ^  * 

ueoenaiy.  who  should  die  after  the  12th  day  of  July,  1815,  was  to 
be  as  valid,  though  no  surrender  should  have  been  made 
to  the  use  of  his  will,  as  if  such  surrender  had  been 
made  (e).  This  Act  does  not  dispense  with  a  particular 
mode  of  surrender  required  by  the  custom  to  give 
validity  to  a  devise  by  a  married  woman  (/).  It  is 
repealed  by  the  stat.  1  Vict  c.  26,  s.  2,  but  the  necessity 

(a)  6  Cruise  T.  38,  c.  4,  §  3,  4,  5,  (d)  6  Cruise  T.  38,  c.  4,  §  8 ;  1 

11 ;  1  Jarm.  Wills,  2nd  od.  45.  Jarm.  WUls,  2nd  ed.  46. 

(ft)  6  Cruise  T.  38,  c.  4,  §  21.  (c)  Burton,  §  1288. 

(<r)  6  Cruise  T.  38,  c.  4,  §  25.  (/)  1  Jarm.  Wills,  2nd  ed.  46. 
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of  a  surrender  is  dispensed  with  by  the  enabling  clause  ^h"^h^'"* 
of  the  latter  Act  (a).     2968. 

By  s.  4  of  the  same  Act,  however,  it  is  provided,  "  that  ab  to  the 
where  any  real  estate  of  the  nature  of  customary  freehold  Jj^^^* 
or  tenant  right,  or  customary  or  copyhold,  might,  by  the  ^SSSSl?/ 
custom  of  the  manor  of  which  the  same  is  holden,  have  hoid°e^t<«. 
been  surrendered  to  the  use  of  a  will,  and  the  testator 
shall  not  have  surrendered  the  same  to  the  use  of  his 
will,  no  person  entitled  or  claiming  to  be  entitled  thereto 
by  virtue  of  such  will  shall  be  entitled  to  be  admitted, 
except  upon  payment  of  all  such  stamp  duties,  fees,  and 
sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate 
to  the  use  of  the  will,  or  in  respect  of  presenting,  regis- 
tering, or  enrolling  such  surrender,  if  the  same  real  estate 
had  been  surrendered  to  the  use  of  the  will  of  such 
testator:  Provided  also,  that  where  the  testator  was 
entitled  to  have  been  admitted  to  such  real  estate,  and 
might,  if  he  had  been  admitted  thereto,  have  surrendered 
the  same  to  the  use  of  his  will,  and  shall  not  have  been 
admitted  thereto,  no  person  entitled  or  claiming  to  be 
entitled  to  such  real  estate  in  consequence  of  such  will 
shall  be  entitled  to  be  admitted  to  the  same  real  estate 
by  virtue  thereof,  except  on  payment  of  all  such  stamp 
duties,  fees,  fine,  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  the  admittance  of 
such  testator  to  such  real  estate,  and  also  of  all  such 
stamp  duties,  fees,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of  presenting, 
registering,  or  enrolling  such  surrender,  had  the  testator 
been  duly  admitted  to  such  real  estate,  and  afterwards 
surrendered  the  same  to  the  use  of  his  will :  aU  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid 

(a)  See  sapia,  par.  2790. 


1176 


OF   DEVISES   OF   COPYHOLDS. 


Devise  by  a 
tenant  in 
taLL 


Where 
copyholds 
l>aa8  under 
general 
words. 


^u}¥'I'f'  shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine,  or 
sums  of  money  due  or  payable  on  the  admittance  of  such 
person  so  entitled  or  claiming  to  be  entitled  to  the  same 
real  estate  as  aforesaid."     2969. 

Where  a  person  having  an  estate  tail  in  a  copyhold 
surrenders  it  to  the  use  of  his  wiU,  if  entails  by  the 
custom  of  the  manor  are  not  barrable  by  recovery  or 
fine,  but  by  surrender,  in  such  case  the  surrender  to  the 
use  of  his  will  not  only  effectuates  the  will,  but  operates 
as  a  bar  to  the  entail  (a).    2970. 

By  the  old  law,  before  the  stat.  55  Geo.  3,  c.  192  (6), 
legal  copyholds  not  surrendered  to  the  use  of  a  will, 
though  in  some  cases  they  would  pass  in  equity,  did  not 
pass  at  law,  by  a  specific  description,  much  less  by 
general  words.  And  without  some  indication  of  inten- 
tion beyond  mere  general  words  of  devise,  an  equitable 
interest  in  copyholds  would  not  pass.  But,  as  we  have 
already  seen,  by  the  stat.  1  Vict.  c.  26,  a  general  devise 
will  now  include  unsurrendered  copyholds,  unless  a  con- 
trary intention  appears  by  the  will.  And  so  it  would, 
as  the  law  stood  after  the  stat.  55  Geo.  3,  c.  192^  and 
before  the  stat.  1  Vict.  c.  26  (c).  And  even  by  the  old 
law,  where  copyhold  lands  were  surrendered  to  the  use 
of  a  wiU,  they  passed  by  a  general  devise  of  all  the 
testator's  lands  and  tenements,  notwithstanding  there 
were  freeholds  to  answer  such  devise  (d).     2971. 

Even  by  the  old  law,  if  a  man  made  a  disposition  by 
will  of  all  his  copyhold  estates  generally,  and  afterwards 
purchased  other  copyhold  estates,  and  surrendered  them 
to  the  uses  declared  by  his  will,  or  even  to  the  uses 
declared  by  his  will  of  and  concerning  the  same,  the 
after-purchased  estates  would  pass  under  the  general 


(a)  6  Cruise  T.  38,  c.  4,  §  19. 
(&)  See  supra,  par.  2968. 
00  6  Cruise  T.  38,  c.  10,  §  129; 
1  Jarm.  Wills,  2iid  ed.  569— 671.  j 


Torre  v.  Browne,  5  H.  L.  Cas.  555, 
See  supra,  par.  2965. 
(<i)  6  Cruise  T.  38,  c.  10,  §  129. 
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devise,  although  the  will  was  not  republished  (a).     By  ^h^I'Z's^' 
the  new  law,  such  after-purchased   estates  would   pass 
without  any  surrender  (6).     2972. 

Even  under  the  law  prior  to  the  stat.  1  Vict.  c.  26,  R^^^* 
and  subsequent  to  the  stat.  55  Geo.  3,  c.  192,  a  purchaser,  a^"tauoe. 
before  admittance,  has  an  equitable  and  devisable  in- 
terest, and  the  devise  is  not  revoked  by  his  subsequent 
admittance,  and  is  good  without  any  surrender  to  the 
uses  of  the  will,  and  though  the  words  be  mere  general 
words,  such  as  "  real  estate  "  (c).     2973. 

Even  under  the  old  law,  where  a  person  devised  his  Escheated 

oopyholds 

manor,  and,  subsequent  to  the  execution  of  his  will,  but  gf,^, 
before  his  decease,  a  copyhold  escheated,  it  passed  to  the 
devisee  (d).     2974. 
A  surrender  of  copyholds  made  after  the  will  and  Revocation 

^•f  by  sorren- 

amounting  to  a  partial  alienation  of  the  estate,  does  not  ^^*^^' 
operate  as  a  complete  revocation  of  the  will,  which  may 
still  have  its  effect  upon  the  reversion  or  other  continu- 
ing interest  of  the  testator  (e),     2976. 

By  s.  5  of  the  stat.  1  Vict.  c.  26,  "when  any  real  estate  wiiisor 

eztracis  of 

of  the  nature  of  customary  freehold  or  tenant  right  or^^iii-o' 

*'  *^  ciutomary 

customary  or  copyhold  shall  be  disposed  of  by  will,  the  J^^^^. 
lord  of  the  manor  or  reputed  manor  of  which  such  real  ^SJJd  <m 
estate  is  holden,  or  his  steward,  or  the  deputy  of  such  ISiT"^ 
steward,  shall  cause  the  will  by  which  such  disposition 
shall  be  made,  or  so  much  thereof  as  shall  contain  the 
disposition  of  such  real  estate,  to  be  entered  on  the  court 
rolls  of  such  manor  or  reputed  manor;  and  when  any 
trusts  are   declared   by  the  will  of  such  real   estate,  it 
shall  not  be  necessary  to  enter  the  declaration   of  such 
trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on 
the  court  rolls  that  such  real  estate  is  subject  to  the 

(a)  Sugd.  Concise  View,  128;  1  (c) Seaman Y,Woods;2^Be&y. '672. 

Jarm.  Wills,  2nd  ed.  46.  (d)  6  Cruise  'i'.  38,  c.  3,  §  40. 

(J)  See  supra,  par.  2790.  (^)  Burton,  §  1292. 
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^H.^'J'3**  trusts  declared  by  such  will ;  and  when  any  such  real 
and  the  lord  ©state  could  not  have  been  disposed  of  by  will  if  this 
utkid  to'the  Act  had  not  been  made,  the  same  fine,  heriot,  dues, 
etc,  when    dutics,  and  services  shall  be  paid  and  rendered  by  the 

such  estateB  ,  .      . 

are  not  now  dcvisce  as  would  havc  been  due  from  the  customary  heir 

deviaable  as 

he  would     in  case  of  the  descent  of  the  same  real  estate,  and  the 

have  been  ' 

hS?ii*Su»  lord  shall,  as  against  the  devisee  of  such  estate,  have  the 
same  remedy  for  recovering  and  enforcing  such  fine, 
heriot,  dues,  duties,  and  services  as  he  is  now  entitled  to 
for  recovering  and  enforcing  the  same  from  or  against  the 
customary  heir  in  case  of  a  descent."     2976. 


of  deaoent. 
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CHAPTER  III. 


OF   BEQUESTS  SEPARATELY  CONSIDERED. 


Section  I. 
Of  General^  Specijicy  and  Demonstrative  Legacies, 

Bequests  or  legacies  may  be  classed  under  three  heads —  pt.  111.T.15, 

Ch.  3  8. 1. 

General,  Specific,  and  Demonstrative  (a).     2977.  — '  '  '  ' 

A  general  bequest  is  a  legacy  of  personal  estate  by  a  ^^^  **' 
general  denomination  which  does  not  necessarily  designate  ^^^^"^ 
any  particular  thing  forming  part  of  the  testator's  estate  ^****^' 
either  at  the  date  of  the  wiU  or  at  the  death  of  the 
testator,  any  more  than  something  of  the  same  kind  not 
forming  part  of  his  estate :  as  where  a  bequest  is  made 
of  goods  and  chattels,  or  of  money  or  stock  generally  (6). 
2978. 

A  specific  bequest  is  a  legacy  of  a  certain  thing  or  of  Definition 
certain  things  forming  part  of  the  testator's  estate  either  legacy. 
at  the  date  of  his  will  or  at  the  time  of  his  decease,  and 
distinguished  by  him  from  all  other  things  of  the  same 
kind :  as  in  the  case  of  a  bequest  of  stock,  by  a  particular 
description,  which  a  testator  has  at  the  date  of  his  will 
or  may  have  at  the  time  of  his  decease,  or  of  money  in  a 
bag,  or  of  a  certain  piece  of  plate,  or  of  a  term  of  years  (c). 
2979. 

(a)  See  I  Rop.  Leg.  by  White,  I,  191,  203  ;  Stephenson  v.  Dowson^  3 

191—2,  198.  Beav.  342;  MUU  ▼.  Bronm,  21  Beav. 

(i)  Sed  1  Rop.  Leg.  by  White,  1,  1 ;  ChegUr  v.  Urwich,  23  Beav.  402; 

191,  803;  Fielding  v.  Preetojh,  1  D.  Fielding  v.  PreeUm,  1  D.  &  J.  438; 

&  J.  438.  Moere  v.  Moore^  29  Beav.  406;  Mea- 

(c)  See  1  Rop.  Leg.  by  White,  1,  mvre  v.    Carleton,  30  Beav.  638 ; 
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^H."!'a^  1^ •      -^  demonstrative  bequest  is  a  legacy  of  a  sum  of  money, 
with  reference  to  a  particular  fund  for  its  payment  (a). 


Definition 

of  a  demon-    OQfiA 

Btrative  ^OOU. 

legacy. 

"Peouniaiy 


The  terms  "pecuniary legacies"  and  "general  legacies" 
legadee."  ^j-q  sometimes  used  as  synonymous ;  but  every  general 
legacy  is  not  pecuniary,  i.e.,  relating  to  money ;  and  one 
species  of  specific  legacy  is  of  a  pecuniary  nature :  so 
that,  in  fact,  there  may  be  either  a  general  pecuniary 
legacy  or  a  specific  pecuniary  legacy  (6).  2981. 
Certain  The  fact  of  a  testator  giving  an  amount  of  property 

^^  "^^  of  a  particular  kind,  and  of  his  having  at  the  date  of 
^^f  the  will  some  property  of  that  kind  of  the  same  amount, 
^"*  is  not  a  ground    upon  which  the  Court  can  conclude 

that  the  legacies  are  specific,  where  such  property  can 
be  bought,  and  where  he  has  not  in  any  way  de- 
signated the  property  bequeathed  as  the  identical  pro- 
perty he  had  at  the  date  of  his  will  or  should  have 
at  the  time  of  his  death.  So  that  where  he  has  a 
certain  number  of  canal  shares  at  th^  date  of  his  will, 
which  by  Act  of  Parliament  were  to  be  deemed  per- 
sonalty, and  he  bequeaths  that  precise  number  of  canal 
shares  generally,  this  legacy  is  general,  and  amounts  in 
effect  to  a  gift  of  such  an  indefinite  sum  of  money  as 
will  sufiice  to  purchase  so  many  shares  as  he  has  given : 
and  hence  if  at  the  testator's  decease  he  has  no  shares, 
the  legatee  will  be  entitled  to  the  value  of  them  out  of  the 
general  personal  estate.  But  the  word  "  my  "  preceding 
the  words  "stock,"  "annuities,"  or  "shares,"  renders  a 
legacy  of  stock,  annuities,  or  shares  specific  (c).     And 

Jones  V.  Smithall  (No.  2),  32  Beav.  (a)  1  Rop.  Leg.  by  White,  192, 

31  ;  Paget  v.  Huish,  1  Hem,  &  M.  198,  199  ;  Rohinton  v.  Gelda/rd,  3 

663  ;  In  re  Jeffery's  Trusts,  L.  R,  2  Mac.  &  G.  735  ;  Hodges  v.  OraiU, 

Eq.  68  ;  Oliver  v.  Oliver,  L.  R.  11  L.  R.  4  Bq.  140. 

Eq.  506  ;  Davies  v.  Fowler,  L.  R.  (V)  1  Rop.  Leg.  by  White,  191,  n. 

16  Eq.  308  ;  Page  v.    Young,  L.  R.  (o)  See  1  Rop.  Leg.  by  White, 

19  Eq.  501 ;  Bothamley  v.  Sherson,  204,  205, 216  ;  Rohinsonw,  Addison, 

L.  R.  20  Bq.  344.  2  Beav.  516  ;  Miller  v.  Little,  2 
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where  a  certain  amount  of  stock  is  bequeathed,  with  a  ^hT'I* i?' 
direction,  that,  if  the  testator  should  not  have  sufficient 
stock  to  answer  the  legacy,  his  executors  should,  out  of 
his  residuary  estate,  purchase  enough  to  make  up  the  de- 
ficiency, such  a  bequest  creates  a  specific  legacy  (a).  2982. 

There  is  often  great  uncertainty  whether  a  legacy  is  uncertainty 
specific  or  demonstrative  (b).     Thus,  where   a   testator  i«8»*?  ^ 

'  ^   ^  '  m)eciflo  or 

made  a  bequest  in  these  terms  :  "  I  give  to  M.  D.  the  tt^**"^"** 
sum  of  £100,  which  said  sum  is  owing  to  me  by  bond 
from  E.  D."  it  was  held  to  be  a  specific  and  not  a  de- 
monstrative legacy  (c).  But  where  a  testator  made 
the  following  bequest:  "I  give  to  my  son  £10,000 
sterling,  being  my  share  of  the  capital  now  engaged 
in  the  banking  business  of,''  etc.,  it  was  held  to  be  a 
demonstrative  and  not  a  specific  legacy  (d).     2983. 

The   practical    distinctions    between    these    diflerent  Practical 

__  distinctionB 

kinds  of  legacies  are   these:    1.    If,   after   payment   ofhetwom 

^    *'  general, 

debts,  there  is  a  deficiency  of  assets  for  payment  of  all  55S!SStra.** 
the  legacies,  a  goneral  legacy  will  be  liable  to  abate  ;£^efc 
but  a  specific  legacy  will  not,  without  express  words ; 
because  the  entire  specific  thing  is  given  to  the  specific 
legatee.  2.  On  the  other  hand,  if  a  specific  bequest  is 
made  of  a  fund,  and  it  fails,  the  legatee  will  not  be 
entitled  to  any  compensation  out  of  the  general  personal 
estate  of  the  testator ;  because  nothing  but  the  specific 
thing  is  given  to  the  legatee  (e).     3.  A  demonstrative 


fieav.  259  ;  Mytton  v.  Mytton,  L.  R. 
19  Bq.  30  ;  Bothumley  v.  Shermrii 
L.  R.  20  Eq.  304  ;  Macdonald  v. 
Irvine,  L.  R.  8  Ch.  D.  (Ap.)  101  ; 
Slieph^ard  v.  Beet  ham,  L.  R.  6  Ch. 
D.  597. 

(a)  Towtisend  v.  Martin,  7  Hare 
471. 

(h)  See  Williams  v.  Hvyh^*,  24 
Beav.  474 ;  0(yrdm  v.  Dvffy  28  Beav. 
519  ;  Bet  an  v.  Attornnf-Oem^ral, 
4  Gif.  361. 

(r)  Bari/'M  v.  Morgan,  1  Beav. 


405.  See  also  Buncan  v.  Buncan, 
27  Beav.  386. 

(d)  Sparrfne  v.  Josselyn,  16  Beav. 
135. 

(0  1  Rop.  Leg.  by  White,  191— 
2 ;  Buncan  v.  Buncan,  27  Beav. 
386 ;  V.-C.  Kindersh.y  in  Mullhu 
V.  Smith,  1  Drew.  &  Sni.  210 ; 
Gordm  v.  Buff,  28  Beav.  619  ; 
Bavie*  v.  Fimler,  L.  R.  16  Eq.  308: 
Macdonald  v.  Irrinf,  I..  R.  8  Oh, 
D.  (Ap.)  101. 
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^^™-^}^  legacy  will  not  be  liable  to  abate  with  general 
legacies  upon  a  deficiency  of  assets.  And  if  the  fiind 
pointed  out  for  its  payment  fails,  the  legatee  is  entitled 
to  payment  out  of  the  general  assets  (a).  Thus,  legacies 
directed  to  be  paid  or  bequeathed  out  of  a  debt  or 
security,  are  to  be  paid  out  of  the  debt  or  security  in 
preference  to  general  legacies ;  and  if  the  debt  is  not  in 
existence  at  the  testator's  death,  or  if  it  is  insufficient  to 
pay  the  legacies,  the  legatees  will  be  entitled  to  payment 
out  of  the  general  assets  (&).  But  when  stock  is 
specifically  bequeathed,  and  it  does  not  wholly  or  does 
only  in  part  exist  at  the  testator's  death,  the  legacy  will 
either  be  wholly  or  partially  adeemed,  as  the  case  may 
be  (c).  And  if  a  debt  specifically  given  is  received  by 
the  testator,  the  bequest  of  it  will  be  adeemed,  since  the 
subject  of  the  bequest  no  longer  exists ;  for  the  debt  is 
discharged,  and  the  proceeds  do  not  fall  within  the 
description  of  the  bequest  (d).  4.  A  specific  legacy,  if 
of  stock,  carries  with  it  the  dividends  ^^hicb  accrue  from 
the  death  of  the  testator;  but  a  demonstrative  legacy 
does  not  carry  interest  from  the  testator's  death  {e),  5.  A 
specific  legatee  is  entitled  to  have  his  legacy  redeemed 
from  charges  created  by  the  testator  (as  distinguished 
from  charges  incidental  to  the  property)  at  the  expense 
of  the  testator's  general  personal  estate,  or  to  have  com- 
pensation out  of  it  (/).    2984. 

(a)  1  Rop.  Leg.  by  White,  192,  170 ;  In  re  Bridle,  L,  R.  4  C.  P.  D. 

198 — 9  ;  V.-C.  Kindersley  in  Mul-  836.    In  this  case  the  author  con- 

lins  V.  Smith,   1    Dr.  &  Sm.  210.  ceives   that  an  exception  should 

For  an  instance  of  a  legacy  which  hare  been  made  ;  and  that  reason 

did  not  fall  within  any  of  these  and    justice    were    unnecessarily 

classes,  see  Coard  v.  Holdemesg,  sacrificed  to  a  general  rule  which 

22  Beav.  891.  did  not  properly  apply  to    such 

(h)  1  Rop.  Leg.  by  White,  287.  a  state  of  facts. 

(c)  1  Rop.  Leg.  by  White,  3 ;  («)  V.-C.  Kiihdertley  in  MuUin* 
Harrison  v.  Jackion,  L.  R.  7  Ch.  v.  Smith,  1  Dr.  k,  Sm.  210 ;  Darieit 
D.  339.  V.  Ftmler,  L.  R.  16  Eq.  308. 

(d)  1  Rop.  Leg.  by  White,  334  ;  (/)  Bothamley  v.  Sherton,  L.  R. 
Sidebotham  y.   Watson,    11   Hare  20  Bq.  304. 
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Section  II. 
Of  the  Description  of  the  Things  Beqiteathed. 
However  general  the  words  of  bequest  of  a  term  may  pt.  111.T.15, 

°  ^  ^  "^      CH.  3,  8.  2. 

be,  if  they  are  satisfied  by  the  interest  which  the  testator 

•^  "^  ,  "Term." 

had  at  the  date  of  his  will,  the  bequest  will  not  pass  a 
new  estate  acquired  by  the  testator  after  the  devise  by 
renewal  or  otherwise;  at  least  where  the  legal  estate  in 
the  term  was  vested  in  the  testator  himself,  and  not  in 
some  other  person  in  trust  for  him  (a).     2986. 

The  word  "  money "  will  include  notes  payable  to  "Money." 
bearer,  exchequer  bills,  and  bills  of  exchange  indorsed  in 
blank ;  because  they  are  not  to  be  considered  as  choses  in 
action  (&).  Generally,  choses  in  action,  such  as  Govern- 
ment securities  and  promissory  notes  not  payable  to 
bearer,  do  not  pass  under  the  name  of  money  or  cash  (c). 
The  word  "  money  "  will  not  pass  shares  or  stock  in  the 
funds,  unless  its  meaning  is  enlarged  by  the  context ;  or 
unless  the  testator  at  the  date  of  his  will  and  his  death 
had  no  other  property  on  which  the  bequest  could 
operate  {d).  And  the  circumstance,  that  the  amount  of 
cash  which  the  testator  had  at  the  time  of  his  death  was 
very  small,  and  yet  the  money  was  given  to  one  for  life 
with  a  limitation  over,  is  not  of  itself  sufficient  to  extend 
the  signification  of  the  word  money ;  at  least,  if  there  are 
other  parts  of  the  personal  estate  which  neither  that 
expression  nor  any  others  used  by  the  testator  would 
pass ;  so  that  there  is  nothing  on  the  face  of  the  will  to 
show  that  he  intended  to  make  a  disposition  of  the 
whole   personal  estate   (e).     But  in  the  absence  of  any 

(a)  1  Rop.  Leg.  by  White,  350,  by  White,  282. 

352  ;  1  Jarm.  Wills,  2nd  ed.  263.  (</)    Cluvpman  v.  Reynolds,   28 

(ft)  1  Rop.  Leg.  by  White,  282  ;  Beav.  221 ;    Collim  v.  Collins,  L. 

1  Jarm.  Wills,  2nd  ed.  657,  n.  (/).  R.  12  Eq.  465. 

((?)  Marqiids  of  Hertford  v.  Lord  (e)  Lowe  v.  Thomas,  1  Kay  396  ; 

Lonther,  7  Bcay.  1  ;  1  Bop.  Leg,  5  D.  M.  &  G.  315  ;  Oosden  v.  Dot- 
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^H.^'Z*2^'  other  bequest  of  the  residue,  or  other  indication  to  the 
contrary,  a  bequest  of  any  money  which  may  remain 
after  payment  of  debts,  includes  the  general  residue  not 
specifically  bequeathed,  and  which  by  law  is  liable  to  the 
payment  of  the  testator's  debts  (a).  And  so  a  bequest  of 
any  money  which  may  remain  after  payment  of  legacies, 
may  include  the  general  residue,  if  the  testator  has  mani- 
fested an  intention  of  disposing  of  everything,  which 
would  otherwise  be  frustrated  (&).  And  a  bequest  of 
'*  the  income  arising  from  his  principal  money  "  for  the 
testator's  wife  and  children,  will  include  even  leaseholds 
(but  not  real  estate),  where  he  leaves  little  money  and 
yet  a  large  personalty,  and  it  was  apparently  his  intention 
to  dispose  of  his  whole  personal  estate  by  that  descrip- 
tion (c).    2986. 

"  Money  of  which  I  may  die  possessed  "  will  not  in- 
clude an  apportioned  part  of  an  annuity  or  of  interest 
from  the  last  stated  days  of  payment  to  the  testator's 
death  ;  nor  a  legacy  due  which  had  not  been  acknowledged 
by  the  executors  to  be  at  the  testator's  disposal  (d), 
2987. 

"Peonniaij  And  as  stock  in  the  funds  is  not  money,  so  legacies  of 
stock  are  not  properly  "  pecuniary  legacies  "  (e).     2988. 

"Hcney  Freight,  under  a  charterparty,  executed  after  the  date 

of  a  will,  and  in  respect  of  a  voyage  not  completed  till 
after  the  testator's  death,  will  not  pass  as  ''  money  which 
at  the  time  of  his  decease  should  be  due  to  him"  (/). 
2989. 

But  money  receivable  by  executors  under  a  policy  of 

teHU,  1   My.  &  K.  56  ;  Lartwr  v.  33  Beav.  324. 

Lamer f  3  Drew.  704 ;  Nefonmn  v.  (c)  Prickard  v.  PricJuird,  L.  R. 

Aewmun,  26  Beav.  218;  Cimling  v.  11  Eq.  232. 

Cowling,  26  Beav.  449.  (d^  Byrom  v.  Brandreth,  L.  B. 

(a)  Stockxv.  Barre,  1  Johns.  54;  16  Eq.  475. 

Nex'iTMon  v.  Lady  Lennardf  34  Beav.  (e)  1 1  Jarm.&By th.  by  Sweet,  467. 

487.  (/)  Step1ien«an  v.  JJinvfum,  3  Beav. 

(^)  Mantagv^y.Earlo/SaTidmch,  342. 
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assurance  on  the  testator's  life,  or  damages  recovered  in  ^h/J^J/s^' 
an  action  by  executors  for  a  breach  of  contract  committed 
in  his  lifetime,  will  pass  under  a  bequest  of  ^'any 
money  he  may  die  possessed  of,  or  which  may  be  due 
and  owing  to  him  at  the  time  of  his  decease"  (a). 
2990. 

A  bequest  of  the  testator's  "  ready  money "  compre-  ^^SS^* 
hends  money  of  the  testator  in  the  hands  of  his  banker, 
or  in  a  savings  bank  where  he  had  given  notice  for  pay- 
ment, but  not  promissory  notes  or  notes  of  hand,  or 
debts  due  to  him,  however  safe,  or  with  whatsoever 
facility  obtainable  (b).  And  it  was  held,  that  money  of 
a  testator  which  at  the  time  of  his  death  was  in  the 
hands  of  a  salemaster  in  Smithfield  was  not  ready  money 
within  the  meaning  of  a  clause  directing  the  payment  of 
debts,  by  the  application  in  the  first  instance,  of  all  his 
ready  money  and  securities  for  money  (c).     2991. 

While  the  stat.  3  &  4  Will.  4,  c.  85,  for. the  regulation  ^^^^JSr"* 
of  the  East  India  Company's  Charter,  was  in  force,  the  SSSJ^ 
capital  stock  of  the  Company  was  not  "  a  Government  or  ^ 
Parliamentary  stock  or  fund" ;  nor  was  it  a  foreign  stock  ^SS^ 
or  fund  (d).    2992.  ^^ 

Bailway  preference  and  other  stock  will  pass  under  the  SSTJ? 
term  "  railway  shares,"  where  the  testator  never  had  any  '**'**' 
shares,  but  had  railway  stock  at  the  date  of  the  will  (e). 
And  unless  there  are  indications  to  the  contrary^  railway 
shares  will  pass  railway  stock,  even  where  the  testator 
has  both  railway  stock  consisting  of  shares  paid  up  and 
consolidated  into  stock,  and  also  railway  shares  partly 
paid  up  (/).    2993. 

(a)  Petty  v.  WilUon,  L.  R.  4  Ch.  (d)  Brtytm  v.  Brown,  4  K.  &  J. 

Ap.  574;  Bide  v.  HarrUim,  L.  R.  704. 

17  Eq.  76.  (tf)  THnder  v.  THnder,  L.  R.  1 

(ft)  Packer  v.  Marchant,  1  Y.  &  Eq.  696. 

C.  C.  C.  290  ;  1  Phil.  356  ;  //*  re  (/)  Morrice  v.  Alymer,  L.  R.  10 

PoioeU'8  Trust,  1  Johns.  49.  Ch.    Ap.  148;  7  H.  L.  717,   over- 

(c)  Smdth  Y.BiUler,  1  J.  k  L.692.  ruling  Oakes  v.  Oake«,  9  Hare  66G. 

VOL.   11.  QQ 
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When 
iiiteivst 
paaBesaB 
well  as  the 
principoL 


^a^l^'I'l^'  Bank  stock  will  not  pass  under  the  description  of 
Fortniio  or  f*^^^^®  ^^  moncj  "  in  the  funds,"  without  aid  from  the 
tjie"ftfndi.  context.  Money  in  the  funds  is  a  portion  of  the  sums 
lent  on  the  security  of  the  public  funds  granted  by 
Parliament.  Bank  stock  is  nothing  more  than  a  pro- 
portional share  of  the  profits  of  the  corporation  of  the 
Bank  of  England  belonging  to  an  individual  The 
dividends  on  the  public  funds  are  paid  by  the  Bank  as 
agents  of  the  Government.  The  dividends  on  bank  stock 
are  paid  by  the  Bank  as  a  share  of  their  own  profits  (a). 
2994. 

The  bequest  of  a  certain  specified  sum  due  upon  a 
particular  security  will  not  pass  any  part  of  the  interest 
which  may  be  owing  at  the  testator's  death  or  at  the 
period  when  the  will  was  made  (6).  But  a  gifl  of  a  bond 
or  of  the  money  (generally)  owing  on  a  bond,  will,  uidess 
restrained  by  the  context,  carry  arrears  of  interest  due  at 
the  testator  s  death.  And  a  bequest  of  a  mortgage  seems 
to  admit  of  the  same  construction  (c).    2996. 

A  bequest  of  the  interest  of  a  sum  of  money  passes 
the  principal,  although  expressed  to  be  for  the  sole  use 
and  benefit  of  a  woman,  free,  etc.,  and  ber  receipt  ^one 
to  be  a  sufficient  discharge,  and  although  the  word 
'*  absolutely  "  be  used  in  a  bequest  of  specific  articles  to 
the  same  person  (d).    2996. 

Where  a  testator  directed  the  income  of  his  residuary 

dividends 

for* certain  cstatc  to  bc  paid  to  his  three  children  in  certain  proper^ 

period  imuh  *■  '        ""• 

M  a  ^^   tions ;  and  that,  after  the  decease  of  any  one  or  two  of 

BuSTJi^^a-  ^^^^y  ^'^til  the  decease  of  the  survivor,  the  shares  of  the 

^d^di.°*  deceased  should  go  to  their  children ;  «nd  that,  after  the 

decease  of  the  surviving  child,  the  capital  of  the  residue 

(a)  SliJiffsbyy.Brainffer,  8  JX  M.  Sweet,  461. 

&  G.  385 ;  7  H.  L.  Cas.  278,  885,  (c)  11  JftWn.  &  By^.  *y  Sweet, 

268.  «61. 

(»)  1  Hop.  Leg.  W  White,  288 ;  (<i)  ffumpk/rty  v.  ^mphrey,  1 

2  Id.  1484  ;  11  Jann.  &  Byth.  by  Sitn.  (X.  S.)  696. 


Where  a 
bequest  of 
intereet 
panes  tiie 
principal. 


Where 


TH£  THINGS   BBQUBATHED.  1187 

should  be  divided  amongst  the  children  of  his  said  ^h.'^'J-^^' 
children  per  capita ;  and  one  of  the  children  had  chil- 
dren,  but  they  all  died  in  her  lifetime,  and  she  herself 
died  before  one  of  the  other  children ;  it  was  held  that 
the  children  of  the  child  so  dying  took  vested  transmis- 
sible interests  in  the  iitoome  which  accrued  between  the 
death  of  their  mother  and  the  death  of  the  survivor  of 
the  testator's  children^  on  the  ground  that  the  grand- 
children were  to  take,  not  by  way  of  substitution  only 
in  case  they  survived  their  parent,  but  that  they  took  the 
gift  of  the  dividends  from  the  death  of  their  parent,  for 
the  life  of  the  survivor,  as  if  it  had  been  a  simple  gift  of 
a  principal  sum  equivalent  to  those  dividends  (a).  2997. 
Under  a  bequest  of  a  certain  specified  sum  secured  Bonuses 

^  *-  pass  uudur  a 

upon  a  policy  of  insurance,  bonuses  will  pass,  unless  a  ^^J^°' 
contrary  intention  appears  (6).     But  a  bonus  on  shares  ■*'"^*'^- 
declared  in  the  lifetime  of  the  testator,  though  not  pay- 
able till  after  bis  death,  will  not  pass  under  a  bequest  of 
the  income  or  proceeds  of  the  shares  (o).    2998* 

The  word  "debentures,"  occurring  in  a  bequest  of  the  "Debeu- 
general  mass  of  the  testator's  personal  property,  was 
held  by  Sir  E.  Sugden,  when  Lord  (chancellor  of  Ireland, 
to  be  sufficient  to  pass  policies  of  life  insurance,  even 
though  the  testator  had  some  debentures  specifically  so 
caUed(<;).    2999. 

Bills  of  exchange  or  promissory  notes,  bonds,    and  "Securities^ 
mortgage  debts,  will  pass  by  the  words  "  securities  for 
money  "  (e),    3000. 

It  has  been  held  that  bank  stock,  and  canal  and  rail-  "tested  in 

'  securities. 

way  shares  will  not  pass   under  a  bequest  of  property 

(a)IfomerY,ffouldjlSim.(JS.S.)  Gould,  temp.  Sugden,  270;  in  Be 

541.  Lane^ Luard v.  Laneylj. B.14  Ch.D. 

(»)  1  Bop.  Leg.  by  White,  296  ;  866,  it  was  hdd  that  ''debentures " 

Roberts  y.  JEdwardK^  33  Beav.  269.  did  not  pass  "  debenture  stock  " 

(c)  Lock  ▼.   VenaMe»y  27  Bear.  into  which  they  had  been  converted. 

568.  <^)  1  Bop.  Leg.  by  White,  264. 


(d)  PhiUjfi  Y.  Etutivoodt  Lloyd  k 
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^iJ¥'I.'l^'  *'  vested    in    securities "    or    "  money    or  securities   for 
money  '*  (a).     And  it  has  also  been  held  that  a  banker's 
deposit  notes,  being  receipts  for  money,  to  account  for. 
on  demand,  will  not  pass  as  "  securities  for  money  "  (6). 
3001. 
boo^"         It  has  been  held,  where  the  testator  had  foreign  bonds, 
that  colonial  bonds  did  not  pass  under  the  description  of 
"  foreign  bonds,"  even  though  it  was  necessary  to  include 
them  in  order  to   make  up  the  amount  specified  (c). 
3002. 
ciia?^*  The  word  "  goods,"  or  "  chattels,"  or  "  effects,"  standing 

effi^?^'  alone,  will  embrace  all  the  personal  estate  of  a  testator : 
SSSto,  as  bonds,  notes,  money,  plate,  furniture,  etc  (d).  But 
when  a  testator  only  bequeaths  goods  and  chattels  or 
effects  in  a  particular  situation^  as  "  all  his  goods  in  his 
house  at  A.,"  those  alone  pass  which  may  be  regarded  as 
then  connected  with  that  locality,  rather  than  as  inde- 
pendent of  locality ;  so  that  furniture  not  attached  to  the 
freehold,  linen,  plate,  money,  and  bank  notes,  will  pass ; 
but  not  things  in  action,  as  bonds,  mortgages,  receipts, 
etc.  (e).  So,  a  specific  legacy  of  all  a  testator's  "property," 
"  personal  estate,"  or  "  things,"  in  a  particular  place,  will 
not  pass  choses  in  action  there  (/).  And  when  the  word 
"goods,"  or  "chattels,"  or  "effects,"  or  "personalty,"  is 
preceded  and  connected  with  a  number  of  substantives  of 
narrower  import,  it  will  be  confined  to  property  ejusdem 
generis  with  those  previously  described  by  those  words ; 
unless  something  is  excepted  out  of  the  things  enumerated, 

(a)  11  Jarm.  &   Byth.  by  Sweet,  Ki-ndall  v.  Kendall,  4  Buss.  360. 
452  ;  Huddlfstori  v.  Qouldshury,  10  (e)  1  Rop.  Leg.  by  White,  250 ; 
Beav.  647  ;  Ogle  v.  Knlpe,  L.  R.  8  11  Jarm.  &  Byth.  by  Sweet,  442  ; 
Eq.  434.  Marquvf  of  Hertford  v.  Lord  Low- 

(b)  Hopkins  v.  Abbott ,  L.  R.  19  thir^  7  Beav.  1 ;  Sminfen  v.  Stoinfen 
Eq.  222.  (No.  4),  29  Beav.  207. 

(r)  HuUv.Hill.L.RACh.  D.97.  (/)  1  Rop.  Leg.  by  White,  269, 

(d)  1  Rop.  Leg.  by  White,  260.       260;  11  Jarm.  &  Byth.  by  vSweet, 
280  ;  1  Jarm.  Wills,  2nd  ed.  644  ;       442. 
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by  words  of  narrower  import,  which  is  not  ejusdem  generis  ^;,"J'^'2^ 
with  those  things ;  or  unless  the  bequest  is  expressly  or 
.apparently  residuary  (a).  But  where  a  testator  disposes 
of  all  the  residue  of  his  estate  and  effects,  or  disposes  of 
his  "personal  estate/'  adding,  without  any  intervening 
words,  an  enumeration  of  certain  specific  articles,  the 
general  words  are  not  limited  to  things  ejusdem  generis 
with  the  specific  articles,  but  the  words  enumerating 
the  specific  articles  are  regarded  as  a  defective  enu- 
meration (6).  If  a  bequest  is  made  "  of  all  the  testator's 
goods,  etc.,  in  a  particular  house  or  place,"  without  any 
words  indicating  that  he  refers  to  such  only  as  are  there 
at  a  particular  time  (as  at  the  date  of  his  will),  whatever 
personal  chattels  are  found  there  at  his  death  will  be  the 
property  of  the  legatee  (c).  And  none  but  those  which 
are  in  that  place  at  the  death  of  the  testator  will  pass, 
except  where  the  locality  of  them  was  referred  to  merely 
for  the  purpose  of  describing  the  articles  (d).  [After  a 
devise  of  all  the  real  estate  to  one  person,  a  bequest  to 
another  person  of  ''  aU  the  farming  stock,  goods,  chattels, 
and  effects  in  and  about  *'  a  farm,  gives  to  the  legatee  the 
crops  growing  on  the  farm  at  the  testator's  death  (e).] 
3003. 

A  bequest  of  "household  furniture,  plate,  house  linen,  "Another 
and  all  other  chattel   property,"  does  not   include   the  property." 
general  personal  estate ;  for  the  words  "  all  other  chattel 
property "  must  be  constnied  by  the  other  words  with 
which  they  are  associated,  and  mean  all  other  chattel  pro- 


(fl)  1  Rop.  Leg.  by  White,  261, 
267,  280 ;  1  Jarm.  Wills,  2nd  ed. 
644,  648,  663  ;  Re  Wriffhfx  Tnuitt, 
16  I5eav.  367  ;  AvUon  v.  Simpson,  1 
Johus.  43  ;  Bartons.  Dtvnhar,  2  Gif. 
221  ;  Swinfen  v.  Swinfen  (No.  4), 
29  Beav.  207  ;  Nugee  v.  Chapman^ 
27  Beav.  290;  Hodgson  v.  Jejr^ 
L.  R.  2  Ch.  D.  122. 


(b)  Fisher  v.  Hepburn,  14  Beav. 
626 ;  Dean  v.  Gibson,  L.  R.  3  Eq. 
713 ;  King  v.  George,  L.  R.  4  Ch. 
D.  435  ;  affirmed,  5  Ch.  D.  (Ap.)  627. 

(c)  1  Rop.  Leg.  by  White,  248. 
(rf)  1  Rop.  Txjg.  by  White,  343— 

4. 

(/')/»  re  Roose,  Brans y,  William^ 
son,  L.  R,  17  Ch.  D.  696. 
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CH.^s^a^if*  P^^y  ejusdem  generis,  at  least  where  there  is  a  distinct 

residuary  clause  (a),    3004. 
"Et  oetera."      In  like  manner  the  words  "et  cetera,"  following  specific 

articles,   refer  to  things   ejusdem  generis^  and  do  not 

include  the  general    residue,  unless,  on  the  whole,  a 

contrary  intention  appears  (b),    3006. 
"  Fiimi-  Pictures  placed  as  ornamental  furniture  of  a  house,  and 

ture."  ^ 

plate  and  linen,  pass  under  the  description  of  '*  all  furni- 
ture belonging  to  a  house."  But,  in  general,  books  will 
not  pass  under  that  description  (o).     3006. 

"  Fixeti  Where  "  fixtures  and  fixed  furniture  "  are  bequeathed 

to  a  person  for  life,  and  the  household  goods,  furniture, 
and  other  property  "  not  comprehended  under  the  term 
fixtures  and  fixed  furniture"  are  bequeathed  to  him 
absolutely,  the  term  "  fixed  furniture "  includes  looking- 
glasses  standing  on  chimney-pieces  and  nailed  to  the 
wall,  and  bookcases  standing  on,  but  not  fastened  to, 
brackets,  and  screwed  to  the  wall  (d).    3007. 

"HouMhoid  Under  special  circumstances  [but  not  as  a  general  rule] 
a  bequest  of  household  furniture  will  pass  fixtures 
belonging  to  the  testator  in  a  leasehold  house  occupied  by 
him  (e).  But  books  do  not  pass  under  the  words  ''  house- 
hold furniture  "  (/).  Nor  do  goods  in  a  house  of  business 
which  belong  merely  to  the  business  (g),    3008. 

"Honaehoid      The.  term  "household  goods"  includes  all  articles  of 

ffoods." 

household  which  are  neither  fixtures  nor  things  of  such 
a  nature  that  they  are  consumed  in  being  enjoyed  (A), 

(a)  Lampier  v.  Despard^  2  D.  &  (e)  Paton  v.  Shepherd^  10  Sim. 

W.  59.        *  186  ;  Fimiey  v.  Griee,  L.  R.  10  Ch. 

(J)3^ww4a»v.iVtf?p»km,26Beav.  D.  13.    As  to  the  words  "house- 

220 ;  Barnaby  v.  TasteUy  L.  R.  11  hold  furniture,  goods  or  effects," 

Eq.  363 ;    Chapman  v.  Chajmian^  see  1  Jarm.  Wills,  2nd  ed.   660, 

L.  R.  4  Ch.  D.  800.  n.  (b). 

(c)  Oremiyrnev.  AfUrolusyh'B.Mi^.  (/)  1  Rop.  Leg.  by  White,  269. 

312.  (^)  Manning  v.  Pureell,  7  D.  M. 

(</)  Birch  V.  Baw/tm,  2  Ad.  &  E.  &  G.  56,  64,  68. 

37  ;   6  C.  &  P.  658  ;    4  N.  &  M.  (A)  See  1  Rop.  Leg.  by  White, 

22.  253, 256. 
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but  not  articles  used  in  the  testator's  trade,  though  con-  ^i"^^^^' 
tained  in  his  house  (a).     3009. 

The  term  <*  household  effects  "  is  more  extensive  thau  "Homehoui 

effects. 

household  goods  or  furniture  (&).  Occurring  after  "  house- 
hold  furniture,"  it  comprises   such  things  as  wines  (c). 
3010. 
The  term  '^ plant"  includes  all  the  things  which  form  "FumtaiKi 

'^  °  goodwill." 

part  of  the  permanent  establishment  used  in  the  purposes 
of  a  trade,  but  not  the  fluctuating  stock  in  trade,  or  the 
household  furniture.  A  gift  of  the  plant  and  goodwill 
together  may  pass  the  leasehold  interest  in  the  bouse, 
where  that  would  be  valueless  without  the  goodwill  (d). 
3011. 

The  term  "linen,"  without  qualification,  will  comprise  "Linen." 
body  linen,  table  and  bed  linen,  and  every   article   to 
which  that  general  word  can  be  applied  (e).     3012. 

"Plate,"  of  itself,  will  not  include  plated  articles  (/).  "Piate.- 
3013. 


Section  III. 

0/  the  Shares  or  Propartions  in  which  two  or  more 

Legatees  take. 

Under  a  bequest  to  the  persons  who  would  have  been  ^- ^^•'^i^' 

entitled  under  the  Statute  of  Distributions,  it  should  be 

expressed  whether  they  are  to  take  in  equal  shares,  or  in 
the  proportions  fixed  by  the  statute  (gf).     3014. 

Where  a  testator  bequeaths  personal  estate  to  several 
persons,  as  tenants  in  common,  with  a  declaration,  that, 
upon  all  or  any  of  their  deaths  before  a  particular  time, 
their  respective  shares  shall  be  equally  divided  among 

(a)  1  Rop.  I.eg.  by  White,  253.  ^  (e)  1  Rop.  Leg.  by  White,  289. 

(ft)  11  Jarm.  &  Byth.  by  Sweet/         (/)  Holdenv.  Jiam^bflttim^i  Gif. 

441.  205. 

(f)  Colt'.  V.  Fitzgerald,  1  8.  &  S.  Qr)  See  Martin  v.  OUvrer,  1  Coll. 

189  ;  3  Ru88.  301.  269;  Richurdam  v.  Bichardaan,  14 

(<f)  Blake  V.  8h4in>,  1  Johns.  732.  Sim.  526. 
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^H/s^^'sf *  their  respective  issue  or  descendants,  and  they  die  before 
the  arrival  of  the  period,  some  leaving  children,  and 
others  more  remote  descendants,  the  issue  of  such  de- 
ceased persons  will  take  their  shares,  per  stirpes,  and  the 
issue  of  any  one  of  them  so  dying,  whether  they  be  his 
children  or  more  remote  issue,  will  divide  his  share 
among  themselves  equally  per  capita  (a).    3016. 

Under  a  bequest  to  a  husband  and  wife  and  another 
person,  or  other  persons  though  in  equal  shares,  the 
husband  and  wife  will  generally  take  only  one  share 
between  them,  as  being  but  one  person  in  law  (b). 
3016. 

Under  a  bequest  to  be  equally  divided  amongst  the 
testator's  next  of  kin,  both  paternal  and  maternal,  the 
fund  is  divisible  between  the  two  classes  per  capita,  and 
not  per  stirpes  (c).  And  under  a  bequest  to  A.  and  B. 
and  their  several  children,  to  be  divided  between  them 
in  equal  shares  and  proportions,  the  parents  and  their 
children  (such  children  being  in  esse  at  the  date  of  the 
will)  take  per  capita  and  not  per  stirpes  (d),  3017. 
Gtffc  to  [In  the  case  of  a  residuary  gift  to  a  widow   for  life 

hSteSSjt^*^  with  remainder  to  children  equally,  and  an  ordinary 
oiauBe.  proviso  for  bringing  into  hotchpot  all  sums  advanced 
to  any  of  them  by  the  testator  in  his  lifetime,  what  is 
meant  is,  that  none  of  the  children  who  have  not  been 
advanced,  or  who  have  received  less  than  others,  shall 
suffer :  that  is  to  say,  that  all  the  children  shall,  at  the 
widow's  death,  take  the  same  shares  as  they  would  have 
taken  if  no  advances  at  all  had  been  made.  The  estate 
must  be  considered  as  ascertained  at  the  death  of  the 

(a)  IRop.  Leg.  by  White,  163.  See  rivigtim^  2  Hare  54;  Marchant  v. 

Timint  v.  Stackhouae,  27  Beav.  434.  Cragg,  31  Beav.  398. 

(h)  In  re  Wylde,  2  De  G.  M.  &  G.  (r)  DugdaU  v.  Dugdale,  1 1  Beav. 

724;  Gordon  v.  miuldmij  11  Beav.  402. 

170.     Butrsee  Paine  v.  H^agner,  12  (<f)  Cimninghumy,  Murray ,  1  De 

Sim.    184  *    Warrington  v.     War-  G.  &  S.  366. 
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widow,  and  if  the  estate  is  not  then  immediately  divided,  ^n"^^*3^' 
interest  at  4  per  cent,  must  be  calculated  from  the 
widow's  death  as  if  no  advances  had  been  made ;  but  the 
children  can  only  receive  interest  on  the  property  to  be 
divided,  from  the  time  fixed  for  division,  and  not  on 
advances  during  the  testator.'s  lifetime,  either  from  the 
date  of  his  death  or  from  the  date  of  the  respective 
advances  (a).]     3017a. 


Section  IV. 
Of  the  Priority  and  Abatement  of  Legacies. 

If  the  assets,  afber  pajnnent  of  debts,  are  insufficient  ^nTJi'"' 
for  the  payment  of  all  the  legacies  and  annuities,  all  the  ^^^^^  ^ ^^ 
general  voluntary  legacies  and  annuities  abate  rateably :  ^^  ^^ 
for,  since  they  cannot  all  be  paid  in  full,  they  shall  all  T^^^d 
abate  rateably,  on  the  principle  of  the  maxim  "  equality  SEJto.  * 
is  equity,"  ''equity   delighteth  in   equality."    This  rule 
is  indeed  subject  to  exceptions ;   for  there  are  cases  in 
which   some  annuities   or   legacies  are   to  be  paid  in 
priority  to  others.     But  the  onus  lies  on  the  party  seek-  omw 
ing  priority,  to  make  out  that  such  priority  was  intended  ^y  ^^ 
by  the  testator ;  and  the  proof  of  this  must  be  clear  and 
conclusive.     The  reason  is,  that  a  testator,  in  the  absence 
of  clear  and  conclusive  proof  to  the  contrary,  must  be 
deemed   to  have   considered  that  his   estate   would   be 
sufficient;    and   consequently   not  to    have   thought  it 
necessary  to  provide  against  a  deficiency,  by  giving  a 
priority  in  case  of  a  deficiency  to  some  of  the  objects  of 
his  bounty  (6).     3018. 

Hence,  a  difference  in  time  of  payment  will  not  impart  No  priority 

from  diffe- 

to  any  of  the  legatees  such  a  preference  as  to  exempt  J^^^ 

(a)  In  re  Jtee^j  Reet  v.  George^  Spence's  Eq.  Jur.  314  ;  MUler  v. 

L.  R.  17  Ch.  D.  701.  Hvddle»tiyn.y  3   Mac.   &  G.    523  ; 

(h)  1  Rop.  Leg.  by  White,  421,  TJnoaUes    v.    Farevmnj  1     Coll. 

245  ;  story's  Eq.  Jur.  §  544—7  ;  2  409. 
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ci."!*^*if*  ^^^Toa  from  abating  upon  a  deficiency  of  assets.  Nor  will 
payment;  ft^Mitement  be  prevented  by  words  which  may  be  merely 
woriSr™  expressive  of  the  order  in  which  the  bequests  are  made 
pointiM  oat  in  successiou  (a).    Thus,  the  words  ''after  payment"  may 

order  of  i  o  i  i  i_ 

payment;  merely  refer  to  the  order  of  payment  to  be  made,  on  the 
supposition  that  there  was  a  sufficiency  of  assets  to  pay 
all  .the  legacies,  and  do  not  necessarily  or  clearly  import  a 
preference  in  the  event  of  a  deficiency  of  assets.  They 
are  merely  introductory  to  what  follows ;  importing  no 
more  than  would  have  been  implied  without  them  (ft). 
And  so  where  a  testator,  with  reference  to  the  different 
payments  to  be  made  by  his  executors,  uses  the  words 
"  in  the  first  place,"  "  and  then,"  and  "  in  the  next  place," 
these  words,  unsupported  by  others,  will  be  construed  to 
be  mere  introductory  words  of  enumeration,  and  not 
words  denoting  priority  of  payment  (c).     3019. 

nor  from  the      And  whcu  there  are  no   expressions  manifesting  an 

character  of  ** 

***\h?***®'  intent  to  give  a  priority  to  a  general  voluntary  legacy, 
S!?GU2^'  the  character  of  the  legatee  or  the  purposes  to  which  the 
legacy  is  to  be  applied  will  not  exempt  it  from  abate- 
ment (d).  Hence  legacies  to  the  children  of  the  testator 
will  be  subject  to  abatement  as  well  as  legacies  to 
strangers.  If  the  testator  has  thought  fit  to  provide  for 
other  persons  besides  his  children  and  his  wife,  so  that  he 
has  not  made  them  the  exclusive  objects  of  his  bounty 
in  the  case  of  the  property  being  sufficient,  he  might 
never  have  intended  them  to  be  the  exclusive  objects  of 
his  bounty  even  in  the  event  of  a  deficiency.  He  may 
have  intended  that  the  others  should  share  with  them  in 
the  latter  case  as  well  as  in  the  former,  and  in  the  same 
proportion  (e),     3020. 

(a)  1  Rop.  Leg.  by  White,  426,  (c)  Thvraitett  v.  Fhrevmn,  1  Coll. 

427.  409. 

(&)  Miller  v.  Uwldltudon,  3  Mac.  (jT)  1  Rop.  Leg.  by  White,  418. 

&  G,  625  ;  HasU-wood  v.   Orecn,  28  00  Miller  v.  Hnddlentim,  .S  Mac. 

Beav.  1.  &  G,  629. 
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Upon  the  same  principle,  bequests  to  charities  are  not  ^;i.^°'Jl^' 
privileged  from  abatement.    Nor  are  legacies  to  executors 
for  their  trouble  (a).    Nor  are  legacies  bequeathed  to  cre- 
ditors whose  debts  had  been  previously  compounded  (6). 
3021. 

When  a  general  legacy  is  given  for  a  valuable  considera-  Legacies  for 
tion,  as  in  consideration  of  a  debt  owing  to  the  legatee,  ^^^a™" 
or  of  his  relinquishing  any  right  or  interest,  it  will  have  p"®"*^- 
priority  over  merely  voluntary  legaciea     Hence  legacies 
in  lieu  of  dower  out  of  an  estate  which  is  subject  to 
dower,  do  not  abate  with  other  legacies,  but  have  priority 
over  them  (c).     3022. 

As  between  specific  legatees  and  general  legatees,  in  Abatement 

r  o  o  o  '  as  between 

case  of  a  deficiency  of  assets,  the  loss  falls  entirely  on  the  gj^^  ^"^ 
latter;  so  that  the  specific  legacies  are  paid  in  preference  ^^* 
to  the  general  legacies  (d).    If  a  fund  is  not  sufficient  for  peconianr 
both  pecuniary  and  residuary  legatees,  and  it  was  not  axy  legatees. 
of  an  ascertained  amount  or  expressly  assumed  by  the 
testator  to  be  of  a  certain  amount^  but  the  amount  of  it 
was  unknown  to  him,  the  loss  will  fall  wholly  on  the 
residuary  legatees  (e).     3023. 


Section  V. 

0/  Dottle  Legacies  and  Residttary  Legacies. 

Where,  in  form,  two  legacies  are  given  to  the  same  pt.  iiit.w, 

person  by  the  same  will  or  the  same  codicil,  if  they  are  of 

the  same  amount,  they  are  construed  as  only  one  bequest  io«a«i«». 
twice  mentioned ;  but  if  they  are  of  diflerent  amounts, 
they  are  held  to  be  distinct  legacies  (/).    3024. 

(a)  1  Rop.  Leg.  by  White,  417.  (iT)  2  Spence'a  Bq.  Jur.  343  ;  1 

(J)  1  Rop.  Leg.  by  White,  418.  Rop.  Leg.  by  White,  366. 

(/?)  1  Rop.  Leg.  by  White,  431  (e)  Petre   v.    Petre,   14   Beav. 

— 2  ;  3  &  4  Will.  4,  c.  105,  8.  12 ;  197 ;  Elwen  v.  Cawttm,  30  Beav. 

StahUohmidt  v.  Lett,  1  Sm.  &  Gif.  654. 

421 ;  Roper  v.  RopeVy  L.  R.  3  Ch.  (/)  2  Rop.  I^.  by  White,  996, 

D.  714.  998. 
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^^"M'sf *  Where,  in  form,  two  legacies,  even  though  of  the  same 
amount,  are  bequeathed  £o  the  same  person  by  diflFerent 
testamentary  instruments,  namely,  by  two  wills  both 
admitted  to  probate,  or  by  a  will  and  a  codicil,  or  by 
different  codicils,  two  distinct  legacies  are  thereby  given, 
unless  the  double  coincidence  occurs  of  the  same  motive 
expressed  and  the  same  sum  in  both  instruments;  or 
unless  the  instrument  giving  the  second  legacy  furnishes 
intrinsic  evidence  that  the  second  legacy  was  merely 
given  in  lieu  of  the  former  (a);  or  unless  the  same 
amount  is  given  to  the  same  person  by  two  codicils, 
executed  on  the  same  day,  though  expressed  in  some- 
what different  terms,  but  to  the  same  effect,  so  as  to  have 
the  appearance  of  duplicates,  rather  than  as  distinct 
codicils  (&).  3026. 
To  what  a  Where  a  residuary  legatee  is  general  legatee,  he  is 
J^^L*  entitled  to  whatever  may  not  be  disposed  of  in  terms 
or  in  event  (c).  A  residuary  legatee  of  a  partial  residue 
will  be  entitled  to  interests  which  were  a  charge  upon 
the  partial  residue,  but  lapse  (d).    3026. 


Section  VI. 
Of  the  Payment  of  Legacies. 
pt.  iii.t.16,      Legacies  are  to  be  paid  in  the  currency  of  the  country 

dl»    Oy    8.    0, 

in   which   the   testator   is   domiciled  and    the    will  is 

In  what 

ciurency.     made  (e).    3027. 

Legacies  to       The   cxecutoT  is  uot  obliged  to  pay,  nor  can  he  in 


year, 


wr^ina      many  cases  safely  pay,  the  legacies  sooner  than  a  year 
after  the  testator's  decease,  although  the  testator  may 

(a)  2  Rop.  Leg.  by  White,  999,  (&)  Whyte  v.   Whyte,  L.  R.  17 

1008,  1012  ;  Ruisell  v.  Dioksm,  4  Eq.  50. 

H.  L.  Cas.  293  ;  Towjutetid  v.  Mog-  (r)  2  Rop.  Leg.  by  White,  1673; 

ty)i,  26  Beav.  72  ;  Tiiekey  v.  Hen-  1  Jami.  Wills,  2nd  ed.  664. 
drrson,  33  Beav.  174 ;   CrMtcell  v.  (rf)  2  Rop.  Leg.  by  White,  1683 

Cre^mell,  L.  R.  6  Eq.  69 ;  WiUtm  v.  1684. 

O'Leary,  L.  R  12  Eq.  525  ;  7  Ch.  (e)  1  Rop.  I^eg.  by  Whitif,  856. 

Ap.  448. 
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have  directed  them  to  be  discharged  within  six  months  ^h^^JJ^' 

atler  his  death  (a).     3028.  ^ 

When  there  are  contingent  liabilities  that  may  create  Rishtto 

inaenmity 

demands  upon  the  assets  of  the  testator^  a  Court  of  ^"^  pay*"™* 
Equity  will  not  oblige  the  executor  to  part  with  the  fund 
without  a  sufficient  security  for  his  indemnity  against 
legal  consequences  (b).  But  executors  bringing  facts 
plainly  before  the  Court  and  distributing  the  assets 
under  its  direction  are  absolutely  protected  against  any 
future  claims;  and  the  only  remedy  of  a  creditor,  on 
covenant  or  otherwise,  is  against  the  legatees  (c).   3029. 

Where  a  legacy  is  directed  to  accumulate  for  a  certain  Right  to 
period,  or  where  the  payment  is  postponed,  the  legatee,  SotSiS-' 
if  he  has  an  absolute  indefeasible  interest  in  the  legacy,  directioii  to 
is  not  bound  to  wait  until  the  expiration  of  that  period^  to^S^T 
but  may  require  payment  the  moment  he  is  competent  ^^^^' 
to  give  a  valid  discharge  (d).    3030. 

If  a  legacy  is  given  to  A.,  to  be  paid  at  twenty-one.  Death  of 
and  A.  dies  before  that  period,  his  representative  must  Je'o'^^im® 

*  '  *  for  payment. 

wait  for  the  money  until  A.,  if  living,  would  have 
attained  twenty-one,  if  intermediate  interest  is  not 
given,  but  not  if  intermediate  interest  is  given  (e), 
3031. 


Section  VII. 
Of  the  Income  or  Interest  of  Property  bequeathed. 
Specific  legacies   are   considered   as   severed,  for   the  pt.  iii.t.i5, 

.  Ch.  3,  s.  7. 

benefit  of  the  legatee,  from   the  bulk  of  the  testator's 

property,  from  his  death ;  and  hence  interest  is  computed  specific 

{a)  1  Hop.  Leg.  by  White,  863  ;  of  executors,  see  also  stat.  22  &  23 

9  Jarm.  &  Byth.  by  Sweet,  834  ;  Vict.  c.  35,  s.  29. 

11  Jarm.  &  Byth.  by  Sweet,  773.  {(£)  iSauyidersY,  Vautier,  4  Beav. 

(ft)  1  Rop.  Leg.  by  White,  865.  116;  Cr.  &  P.  240;  Roche  y.  Roche, 

On  this  subject  see  supra,  par.  1815,  9  Beav.  66 ;  Re  Youtufn  SettUnne-nt^ 

1816.  18  Beav.  199 ;  Goslin^g  v.  Gosling,  1 

(c)  Bennett  v.  Lytton,  2  Johns.  &  Johns.  266. 

Hem,  166.  And  as  to  the  protection  (/)  1  Rop.  Leg.  by  White,  868, 871. 


1198  or  mooms  or  propbbtt  bequeathed. 

^iJf'J;]^  on  them  from  that  time,  even  where  the  enjoyment  of 

the  principal  is  postponed  (a).    3032. 
General  niie     General    legacies    out    of   personalty    usually    carry 
i^iSST*^    interest  only  from  the  period  when  they  become  pay- 
whereno     able  (6).    Where  no  time  of  payment  of  general  legacies 

time  for  , 

Payment  is  is  named  by  the  testator,  there,  in  the  absence  of  any 
contrary  intention  to  be  collected  from  the  will  itself^ 
they  shall  be  paid  at  the  expiration  of  one  year  next 
after  his  death ;  and  if  the  executor  then  omits  to  pay 
them,  the  legatees  will  be  entitled  to  interest  from  that 
period,  though  actual  payment  at  that  time  may  be 
impracticable  (c).  This  rule  applies  to  legacies  under  an 
appointment  by  a  femme  covert  (d)y  and  even  to  legacies 
given  for  the  purchase  of  mourning  rings  (e).  And  a 
direction  to  pay  "  as  soon  as  possible "  does  not  exclude 
the  application  of  the  general  rule  (/).  And  a  general 
legatee  of  Long  Annuities  is  not  entitled  to  dividends 
accruing    before    the    expiration  of  a  year    from    the 

Where  a      tcstator's  deccasc  {g).    Where  a  time  of  payment  of 

time  lor 

^^entis  general  legacies  is  named  by  the  testator,  and  such 
legacies  are  not  of  a  residue,  there,  with  some  exceptions, 
the  legacies  will  not  carry  interest  before  the  arrival  of 
the  appointed  time  of  payment,  even  though  they  be 
vested;  but  when  that  period  arrives,  the  legatees  will 
be  entitled,  although  the  legacy  be  charged  upon  a  dry 
reversion  (h),  3033. 
Exoeptioiw  The  rule  which  postpones  .a  legatee's  title  to  interest 
rui?r  imtil  the  end  of  a  year,  or  any  other  prescribed  period  of 
payment,  admits  of  exceptions,  where  there  is  an  indica- 
tion of  a  contrary  intention  in  the  will,  or  where  legacies 

(a)  2  Rop.  Leg.  by  White,  1245  ;  («•)  11  Jann.  &  Byth.  by  Sweet, 

11  Jarm.  &,  Byth.  by  Sweet,  774.  504. 

(6)  11  Jarm,  &  Byth.  by  Sweet,  (/)llJann.&Byth.by6weet,773. 

773.  ig)  Collyer  v.  AshbiifmeT,  2  I>e 

(fi)  2  Bop.  Leg.  by  White,  1245.  G.  &  S.  404. 

((£)  TathamY,J)rumm<md^2  Bern.  (A)  2  Uap.  Leg.  by  White,  1253, 

k  MiL  262.  18H. 
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are  bequeathed  in  satisfaction  of  debts,  or  where  a  legacy  ^h^PJ* 7^' 
is  given  by  a  parent  to  his  child,  or  by  a  person  in  loco 
parentis,  and  no  provision  is  made  by  him  for  the  child's 
maintenance  (a),  or  by  a  person  who,  though  not  in  loco 
parentis,  has  empowered  his  executors  to  apply  it,  or 
the  income  of  it,  for  the  maintenance  or  benefit  of  the 
legatee  (b).     3034. 

Legacies  charsfed  primarily  on  real  estate  bear  interest  Legacies 
from  the  testator's  death  (c).     But  where  real  estate  is  to  «»i  ««^*«- 
be  sold,  and  legacies  paid  out  of  the  proceeds,  they  will 
carry  interest  from  the  period  of  a  year  from  the  testa- 
tor's  death,  as  a  reasonable  time  to  aUow  for  the  sale  (d). 
3036. 

Where  there  is   no  direction  for  accumulation,   the  income  of  a 

aotUod 

tenant  for  life  of  a  residue  is  entitled  from  the  death  of  ««*»• 
the  testator  to  the  income  of  all  such  parts  of  the  residue 
as  are  in  a  state  of  investment  in  accordance  with  the 
directions  of  the  will  {e).  And  where  a  residue  is 
directed  to  be  laid  out  in  land,  to  be  settled  on  one  for 
life,  with  remainder  over,  and  the  testator  directs  the 
interest  to  accumulate  in  the  meantime,  the  accumulation 
will  cease  at  the  end  of  the  year  from  the  testator's 
death,  and  from  that  period  the  tenant  for  life  will  be 
entitled  to  the  interest  (/).    3036. 


Section  VIII.    . 

Of  Bequests  generalbf  (jg). 

A  bequest  for  the  promotion  of  an  object  which  would  pt-  in.T.15, 
not  be  consistent  with  our   amicable    relations  with  a         

Bequest 

(a)  11  Jarm.  &  Byth.  by  Sweet,  7^5  ;  2  BL  Com.  518. 

773  ;  2  Rop.  Leg.  by  White,  12»0  ;  (i)  Twtner  v.  Buck,  L.  R.  18  Bq. 

DoTWvan  v.  Needha/ni,  9  Bea«^.  164;  SOI. 

Palmer  v.  FUmer,  L.  R.  13  Eq.  260.  («)  2  Rop.  Leg.  by  White,lS21— 2 . 

(ft)  In  re  Richards,  L.  R.  8  Bq.  (/)  2  lUsp.  Leg.  by  White,  1336. 

119.  <jr)  Afl  to  gifts  to  Bttpemtitioin 

((•)  11  Jarm.  &  Byth.  by  Sweet,  uses,  see  Boyle  on  Charities,  942  et 
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Fr. 

L    Of    S>    Oa 

the  political  restoration  of  the  Jews  to  Jerusalem  (a). 


CHaTJaf '  ^*^reign  state  is  void :  as  in  the  ease  of  a  bequest  towards 


oontnuyto 

X°        3037. 

So  also  is  a  bequest  tending  to  protect  persons  from 
the  consequences  of  crimes  which  they  have  committed, 
or  otherwise  to  encourage  offences  against  the  law  (6). 
3038. 

So  also  is  a  bequest  for  a  purpose  which  is  to  endure 
for  ever,  other  than  a  charitable  bequest.  On  this 
principle  it  has  been  held  that  a  bequest  of  money  in 
trust  to  keep  up  the  tomb  of  the  testator  and  his  family 
is  void,  afi  being  a  perpetuity  (c) ;  but  that  a  bequest  in 
trust  to  keep  in  repair  a  monument  in  the  church  and  a 
memorial  window  is  a  good  charitable  bequest  (d),  3039. 
Lega^yjor  Where  a  legacy  is  given,  and  the  application  of  it  is 
purpooo.  prescribed  by  the  testator  himself,  or  left  by  him  to  the 
discretion  of  some  other  person,  if  that  discretion  is  not 
exercised,  or  circumstances  prevent  the  employment  of 
it  in  the  way  which  is  contemplated,  the  gift  prevails. 
The  mode  of  application  may  fail,  but  that  will  not 
interfere  with  the  substance  of  the  gift  (e).  And  if  a 
bequest  is  made  to  or  in  trust  for  a  legatee,  for  a  parti- 
cular purpose  (as,  to  put  him  out  apprentice  or  to 
advance  him  in  a  business  or  profession),  it  is  an  absolute 
bequest  to  him,  so  that  he  will  be  entitled  to  the  pay- 

seq. ;  1  Jarm.  Wills,  2nd  ed.  170—  Ch.  D.  576,  579.    Such  a  decision 

173  ;  Heath  v.  CJiapman,  2  Drew.  may  be  thought  to    be  only  in 

417  ;  and  supra,  par.  732.  keeping  with  not   a  few  others, 

(a)  Ildberthon  v.  Vardon^  4  De  which    consist    (in    the    author's 

G.  &  S.  467.  opinion)  in  carrying  outan  abstract 

(J)2%rttj?7;v.65r>W<?«,26Beav.l25.  and  often  a  purely  metaphysical 

(c)  Richard  v.  Rohsm,  31  Beav.  principle,  at  the  expense  of  justice, 

244  ;  lf\mler  v.  Fawler,    33  Beav.  reason,   and   common-sense,    and 

616;  Mmre  v.  OsbornCyL.  R.l'&q.  ought  to  be  swept  away  with  a 

585  ;  FUhY.  At  t.' Gen.,  Jj.  R.  4Bq.  strong  hand.      "Apices  juris  non 

621  ;  Hunter  v.  Bulloch,  L.  R.  14  sunt  jura." 

Eq.  45  ;  Dawson  v.  SniaU,  L.  R.  18  (aQ  HoarcY,  Osborne,  L.  R.  1  Eq. 

Kq.  114  ;  In  re  William's ,  L.  R.  5  585. 

Ch.  D.  785  ;  In  re  BirkeU,  L.  R.  9  (e)  1  Rop.  Leg.  by  White,  646;  1 
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ment  of  it  before  it  is  required  for  the  purpose  mentioned  ^h!^8s;8!' 
and,  if  he  dies  before  it  has  been  so  paid  or  applied,  it 
will  form  part  of  his  personal  estate  (a).  But  where  a 
discretion  is  reposed  in  trustees,  both  as  to  the  propriety 
of  raising  the  money,  and  as  to  the  amount,  there,  if  the 
legatee  dies  before  the  discretion  is  exercised,  the  legacy 
fails  (6).    3040- 

When  a  certain  and  determinate  period  is  appointed  operation  of 
for  the  payment  of  a  legacy,  and  it  is  given  over  upon  Jjjjj^^  ^ 
the  happening  of  a  contingent  event,  the  divesting  clause  ^^^ 
is  to  be  confined  within  the  time  when  the  legacy  is^^lSSd 
payable ;   for  otherwise  it  could  not  operate  until  the  "'p*^^®°  • 
money  might  have  been  received  and  spent  (c).     3041. 

Jarm.  Wills,  2nd  ed.  326  ;   Lord  (a)  2  Rop.  Leg.  by  White,  1496  ; 

Cottenham^  C,  in  affirmance  of  the  2  S pence's  Eq.  Jar.  462. 

^GcSsioTLotShadwell,  V.  C.  K., Oaugh  ( J)  Ctnvper  v.  Afantell^  22  Beav. 

V.  Bulky  16  Sim.  54  ;  Earl  of  Lorn-  231. 

dale  V.   Countess  of  Berchtoldt,  3  (c)  1  Rop.  Leg.  by  White,  '797, 

K.  &  J.  185  ;  Re  Skinner's  Trusts^  822--3. 

1  Johns.  &  Hem.  102. 
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PAET  IV. 

(if  axtuxn  ip^rwns  anb  mmtUumam  p^airs  of 
??ato  canmcttb  toit^  Cnnfar^u  anting. 


TITLE  I. 

OF  CERTAIN   PERSONS  CONNECTED  WITH  CONVEYANCING. 


CHAPTER  I. 

OF  EXECUTORS  AND  ADMINISTRATORS  (a). 

AN  executor  is  the  person  to  whom  a  testator  commits  /^''T,^; 
the  execution  of  his  will.    3042. 


Who  is  an 

All  who  are  capable  of  making  wills  are  capable  of  ®^^^****'- 
bein^  appointed  executors,  and  many  others  besides,  as  executor. 
femmes  covert  and  infants,  and  even  infants  unborn  or  in 
ventre  sa  mere.    But  by  the  stat.  38  Geo.  3,  c.  87,  s.  6, 
no  person  who  is  sole  executor  can  act  as  such  till  the 
age  of  twenty-one  years  (6).    3043. 

The  appointment  of  an  executor  may  be  made  either  How  an 

■■*^  ...  executor 

by  express  words,  or  by  plain  implication.     3044.  ?*^j^ted 

If  the  testator  makes  his  will  without  naming  any  Admmistia- 

,  tion  cum 

executor,  or  if  he  names  incapable  persons,  or  if  the  t^tamento 

*  *  '  annexo. 

executors  named  refuse  to  act,  administration  cum  testa- 
mento  annexo  must  be  granted  to  some  other  person  (c). 
3046. 

(a)  On  this  subject  the  reader  is  (J)  2  Bl.  Com.  503  ;  1  Wms.  on 

referred  to  The  Right  Hon.   Sir  Exors.  4th  ed.  189 ;  Watk.  Conv. 

Edward  Vaughan  Williams's  valu-  3rd  ed.  by  Prest.  248. 

able  work,  (c)  2  Bl.  Com.  503. 

hh2 
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T^i**CHyi.  When  a  sole  executor  is  under,  age,  or  is  out  of  the 
Adminiateii.  realm,  or  where  the  validity  of  the  will  is  contested  in 
tira^dronte  ^j^^  Court,  an  administrator  is  appointed  durante  minore 
dannto  83tate,  or  durante  absentia,  or  pendente  lite  (a).  3046. 
Dwidente  There  are  some  peculiar  cases  of  property  of  a  very 
G«iierai  Small  amount  which,  by  certain  statutes,  is  payable  to 
tion.  the  next  of  kin,  without  taking  out  any  letters  of  adminis- 

tration (6).  But  with  these  exceptions,  if  the  deceased 
died  totally  intestate,  general  letters  of  administration 
must  ordinarily  be  granted  to  such  administrator  as  the 
statutes  31  Edw.  3,  a  11,  and  21  Hen.  8,  c.  5,  direct. 
To  whom  it  And,  1.  Administration,  of  the  goods  and  chattels  of  the 

is  gnmted.  '  » 

wife  must  be  granted  to  the  husband  or  his  repre- 
sentatives ;  and  administration  of  the  husband's  effects 
to  the  widow  or  next  of  kin,  or  to  both.  2.  Among  the 
kindred,  those  or  some  of  those  are  to  be  preferred  who 
are  the  nearest  in  degree  to  the  intestate  according 
to  the  Civil  Law  mode  of  computation  (c),  whether  those 
of  the  paternal  or  maternal  line,  without  distinctioo.  Of 
persons  in  equal  degree,  there  are  some  who  are  to  be 
preferred ;  but  subject  to  this,  administration  may  be 
granted  to  any  of  them.  Thus,  in  the  first  place,  the 
children,  or  their  lineal  descendants,  are  entitled,  or,  if 
there  are  no  issue,  the  father,  or  if  no  father,  the  mother 
of  the  deceased,  is  entitled.  Then  follow  brothers  or 
sisters,  next  grandfathers  or  grandmothers,  then  uncles 
or  aunts  or  nephews  or  nieces,  and,  lastly,  cousins.  But 
the  next  of  kin,  in  order  to  be  entitled  to  administration, 
must  have  an  interest  in  the  property.  3.  The  half  blood 
is  admitted  to  the  administration  as  well  as  the  whole ;  for 
they  are  of  the  kindred  of  the  intestate,  and  were  only 
excluded  from  inheritances  of  land  upon  feudal  reasons. 
Therefore,  the  brother  of  the  half  blood  shall  exclude 

(a)  2  Bl.  Com.   503;   Wms.  on      Statute  Law,  tit.  "Administration." 
Exors.  4th  ed.  189.  (c)  See  supra,  par.  1259. 

(()  See  Stamp's  Index  to  the 
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the  uncle  of  the  whole  blood,  and  administration  may  be  /j^ch^i 
granted  to  the  sister  of  the  half  or  the  brother  of  the 
whole  blood.     4.  If  none  of  the  kindred  will  take  out  ad- 
ministration, a  creditor  may  by  custom  do  it  (a).    3047. 

If  the  executor  refuses  or  dies  intestate,  the  adminis- 
tration may  be  granted  to  the  residuary  legatee,  in 
exclusion  of  the  next  of  kin  (a),    3048. 

For  default  of  these  persons,  the  Court  may  commit 
administration  (as  it  might  have  been  done  before  the 
statute  of  Edw.  3)  to  such  discreet  person  as  it  approves 
of,  or  may  grant  him  letters  ad  colligendum  bona  de-  Letters  ad 

,  ,  ■  ooUigeudnm 

functi,  which  neither  make  him  executor  nor  adminis-  5^^*  ,, 

defuiioti. 

trator ;  his  only  business  being  to  keep  the  goods  in 
his  safe  custody,  and  to  do  other  acts  for  the  benefit  of 
such  as  are  entitled  to  the  property  (6).     3049. 

Although  the  above  are  the  general  rules,  yet  by  the  Powwto 
Stat.  20  &  21  Vict.  c.  77,  s.  73,  the  Court  of  Probate  [now  ^^ 
the  Probate,  Divorce,  and   Admiralty  Division  of  the 
High  Court  of  Justice]  is  empowered  to  grant  adminis- 
tration to  any  person  it  may  deem  fit.     3060. 

If  a  bastard,  who  has  no  kindred,  being  nullius  filius,  AdmimBtra- 

'  '  °  *  tion  where 

or  any  one  else  that  has  no  kindred,  dies  intestate  and  {Jjjjj!**** 

without  wife  or  child,  the  usual  course  now  is  for  some  ^*'"*™*- 

one  to  procure  letters  patent  or  other  authority  from  the 

Crown,  and  then   the  Court  grants  administration  to 

him(c).    3051. 

By  the  old  law,  if  all  the  goods  lay  within  the  same  dioommi 

jurisdiction,  a  probate  before  the  ordinary  or  an  adminis-  ^"*^'*™' 

tration  granted  by  him  was  the  only  proper  authority.  Prerogative 

But  if  the  deceased  had  bona  notabilia  or  chattels  to  the  administra- 
tion.. 

value  of  a  hundred  shillings  in  two  distinct  dioceses  or 
jurisdictions,  then  the  will  must  have  been  proved  or 
administration  taken  out,  to  save  trouble  and  also  uncer- 

(a)  2  Bl.Com.  504,  605  ;  1  Wmfl.  (&)  2  BL  Com.  505. 

on  Exors.  4th  ed.  336—7.  (c)  2  Bl.  Com.  606. 
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if  ifcH^i.  ^"^^y  ^  creditors  and  legatees,  before  the  metropolitan 
of  the  province  by  way  of  special  prerogative :  whence 
the  Courts  where  the  validity  of  such  wills  was  tried, 
and  the  offices  where  they  were  registered,  were  called 
the  Prerogative  Courts,  and  the  Prerogative  Offices,  of 

STiSSS  Canterbury  and  York  (a).  But  by  the  stat.  20  &  21 
Vict.  c.  77,  the  jurisdiction  as  to  probate  and  letters  of 
administration  was  vested  in  one  new  court,  then  called 

jurifldiotioD  the  Court  of  Probate  [but  now  the  Probate,  Divorce,  and 

of  the  ••  '  ' 

c^<^y  Admiralty  Division  of  the  High  Court  of  Justice].  By 
s.  54,  however,  where  the  personalty  is  under  £200,  and 
the  real  estate  under  £300,  the  County  Court  has  the 
contentious  jurisdiction.  This  section  was  repealed  by 
s.  11  of  the  stat.  21  &  22  Vict.  c.  95,  but  the  above  pro- 
vision was  re-enacted  by  s.  10.    3062. 

SrjfT*'       ^y  ^^®  ^^^-  ^^  ^  ^^  ^^^^'  ^  "^"^^  ®-  ^^'  probates  and 
]^JJ?5Stea.  administrations  granted  by  Courts  which  had  not  juris- 

^TaSl'^  diction  are  made  valid,  unless  set  aside  by  any  Court. 

And  by  s.  87,  probates  and  administrations  before  the 

Act  are  to  have  the  same  force  and  effect  as  if  granted 

under  the  Act  (6).    3063. 

M^^re         ^  testator  may  appoint  several  executors  for  different 

p^r^iiSi^*  purposes,  and  in  respect  of  different  parts  of  his  property. 

Aiminii^.  -^^^  ^^  ^^^^  manner,  an  administrator  may  have  only  a 

STJ  S^.  limited  or  special  administration  committed  to  his  care  (c). 

'•"*^-     3064, 

Son^5f^  "^^^  executor  of  a  sole  executor  or  sole  surviving 
sentatioii.  exccutor  who  has  proved,  is  the  executor  and  personal 
representative  of  the  first  testator;  unless  he  refuses  that 
office,  which  he  may  do,  while  he  accepts  that  relating 
to  the  property  of  his  own  immediate  testator,  though 
not  vice  versa.  And  so  long  as  the  chain  of  representa- 
tion is  unbroken  by  any  intestacy,  the  ultimate  executor 

(a)  2  BL  Com.  509,  510.  (c)  Burton,  §  977—8;  2  Bl.  Cum. 

(J)  See  Jebb'a  Probate  Act,  p.  1 5.      506. 
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is  the  representative  of  every  preceding  testator,  because  tTI^chT'i. 
the  power  of  an  executor  is  founded  upon  the  special 
confidence  and  actual  appointment  of  the  deceased,  and 
such  executor  is  therefore  allowed  to  transmit  that  power 
to  another  in  whom  he  has  equal  confidence.     But  the 
administrator  of  an  executor  is  not  the  representative  of 
the  testator ;  because  he  was  merely  the  officer  of  the 
ordinary  or  metropolitan^  in  whom  the  deceased  executor 
had  reposed  no  trust  at  all.    [For  the  same  reason,  on  the 
death   of   an    administrator  testate  (or    intestate),   no 
authority  can  be  transmitted  by  him  to  his  executor  (or 
administrator).     And,  in  order  to  efiect  a  representation 
of  the  intestate  (or  first  intestate),  an  administrator  de 
bonis  non  must  be  appointed.     But  the  executor  of  the 
administrator  may  be  appointed  the  administrator  de 
bonis  non,  as  having  the  greatest  interest  in  the  effects.] 
And  the  executor  of  a  deceased  executor  does  not  at  all 
represent  the  original  testator,    where    such    deceased 
executor  has  left  a  co-executor  him  surviving.    For,  in 
such  case,  the  representation  devolves  on  the  surviving 
co-executor,  if  he  proved  in  the  lifetime  of  the  deceased     . 
executor.    And  if  he  has  not  proved  in  the  lifetime  of  Admiuiiitnir 
the  deceased  executor,  and  does  not  choose  to  prove  after  non. 
he  becomes  the  survivor  (as  he  might  formerly  do,  even 
though  he  had  renounced),  or  if  a  sole  executor  or  sole 
surviving  executor  dies  after  probate,  intestate,  or  if  a 
sole  or  sole  surviving  administrator  dies,  whether  testate 
or  intestate,  an  administration  de  bonis  non  is  granted, 
that  is,  an  administration  of  the  goods  of  the  original 
testator  or  intestate  left  unadministered  (a).     3066. 

An  executor  may  contract  and  do  many  acts  before  Aote  before 

probfttB  or 

he  proves  the  will,  but  an  administrator  may  do  nothing  admmistra- 
till  letters  of  administration  are  issued;  for  the  former 

(a)  Wms.  on  Exora.  4th  ed.  207      Byth.  by  Sweet,   709 ;    see  infra, 
—209,  387—390 ;  2  BL  Com.  506  ;      par.  3086. 
Burton,  §  962—970;   3   Jarm.  & 
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tT i*ch!  i.  derives  his  power  from  the  will,  and  not  from  the  pro- 
bate ;  while  the  latter  derives  his  title  entirely  ft-om  his 
appointment  as  administrator,  though  his  title  related 
back  to  the  time  of  the  intestate's  decease  (a).     An  exe- 
cutor, before  probate  of  the  will,  may  release  a  debt  or 
duty  due  to  the  testator.     But  the  release  cannot  be  given 
in  evidence  until  the  will  has  been  rendered  authentic 
by  probate  or  letters  of  administration  (6).    3066. 
Penonaitjr        The  wholc  persoual  property  vests  in  the  executor  (c), 
ShIJthSb   ®^  ^^^^  ^^^  demands  of  creditors  and  legatees  are  personal 
uSi™to      upon  the  executor ;  and  though  they  exist  in  respect  of 
^i^teee.  the  property,  and  are  limited  by  the  extent  of  it,  yet 
they  are  no  lien  upon  it,  whether  in  his  hands  or  in  the 
hands  of  his  assignees  (d),  where  they  are  not  affected 
with  fraud     3067. 

If  an  executor  has,  except  under  the  direction  of  the 
Court,  or  except  in  the  cafie  provided  for  by  the  stat  22 
&  23  Vict.  c.  35,  s.  29,  paid  away  the  residue  in  ig- 
norance of  the  existence  of  any  debt,  he  is  still  liable  for  it. 
But  an  executor  fairly  stating  the  facts,  and  paying  over 
the  assets  under  the  direction  of  the  Court,  in  an  ad- 
ministration suit,  is  fully  indemnified  against  all  existing 
or  contingent  demands  on  the  estate  (e).  And  by  the  stat. 
22  &  23  Vict,  a  35,  &  29,  "  where  an  executor  or  adminis- 
trator shaU  have  given  such  or  the  like  notices,  as  in  the 
opinion  of  the  Court  in  which  such  executor  or  adminis- 
trator is  sought  to  be  charged  would  have  been  given 
by  the  Court  of  Chancery  in  an  administration  suit,  for 
creditors  and  others  to  send  in  to  the  executor  or 
administrator  their  claims  against  the    estate    of   the 

(a)2Bl.  Com.  607;  Broom's  Com.  xiv.  1;  In  re  FelU^  JSx partfl  An- 

2nd  ed.  593.  drewSy  L.  R.  4  Ch.  D.  509. 

(J)  2  Pros.  Shep.  T.  334  ;    Co.  (c)  2  Sp.  Eq.  Jur.  951  ;   Waller 

Litt.  292  b.  V.  Barrett,  24  Beav.  413;  WUliams 

(c)  1  Wm8.onBxors.  4thed.  546.  v,  Beadlafid,  i  Gif.  495;  but  see 

Id)  See  Co.  Litt.  290  b,  n.  (1),  supra,  par,  1815, 1816. 
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testator  or  intestate,  such  executor  or  administrator  /^^cJiyi. 
shall,  at  the  expiration  of  the  time  named  in  the  said 
notices  or  the  last  of  the  said  notices  for  sending  in  such 
claims,  be  at  liberty  to  distribute  the  assets  of  the  testator 
or  intestatej^  or  any  part  thereof,  amongst  the  parties 
entitled  thereto,  having  regard  to  the  claims  of  which 
such  executor  or  administrator  has  then  notice,  and  shall 
not  be  liable  for  the  assets  or  any  part  thereof  so  dis- 
tributed to  any  person  of  whose  claim  such  executor  or 
administrator  shall  not  have  had  notice  at  the  time  of 
distribution  of  the  said  assets  or  a  part  thereof,  as  the 
case  may  be ;  but  nothing  in  the  present  Act  contained 
shall  prejudice  the  right  of  any  creditor  or  claimant  to 
follow  the  assets  or  any  part  thereof  into  the  hands  of 

the  person  or  persons  who  may  have  received  the  same 

respectively."    And  an  executor  has  the  same  protection 

under  this  Act  as  under  a  decree  (a).     3068. 
Executors  of  a  tenant  in  fee  simple  are  entitled  to  the  EmWe- 

com  growing  at  his  death,  as  against  his  heir,  but  not  as 

against  his  devisee  (6).     3069. 

A  devise  of  land  to  executors  to  sell  parses  the  estate  J^JSom 

in  it ;  but  a  devise  that  executors  shall  sell  it,  or  that  ^t^and 

it  shall  be  sold  by  the  executors,  gives  them  a  power  TpS!?©?. 

only  (c).     3060. 

Where  executors  take  the  residue  in  the  character  of  where 

executora 

executors,  they  take  the  same  as  ioint  tenants.     And  *akeajomt 
hence  if  one  of  them  dies  before  the  testator,  the  sur-  JS^JSSfJSi?* 
vivors  are  entitled  to   the   whole    property  (d).    But*^"^^''^- 
where  there  are  several  executors  who  all  prove  the  will, 
the}"  have  not  only  a  joint  but  also  a  several  interest  in 
all  the  goods  and  chattels  of  the  testator.     Hence,  a  sale 

(«)  Clegg  v.  B&rvland,  L.  R.  3  (c)  1  Sugd,  Pow.  131—134 ;  Doe 

Eq.  368.  d.  Hampton  y.  ShoUer,  8  Ad.  &  B. 

(J)  Co.  Litt.  56  b,  n.  (2)  ;  2  Piea.  906. 

Shep.  T.  472 ;   Cooper  v.  Woolfit,  2  (^  1  Rop.  L^.  by  White,  484  ; 

Hnrl.  &  Nonn.  122.  1  Wms.  on  Bxora.  4th  ed.  208. 
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t*i*ch^'i.  ^^  release  by  one  of  them  is  good.  But  it  is  otherwise  in 
the  case  of  administrators  (a).  It  is  the  usual  practice, 
however,  to  require  the  concurrence  of  all  the  executors, 
in  order  to  guard  against  the  possible  event  of  a  sale 
having  been  made  by  any  other  executor,  and,  in  the 
case  of  an  assignment  of  a  term,  in  order  that  the  pur« 
chaser  may  have  the  benefit  of  a  covenant  from  all  the 
executors  that  they  have  not  incumbered  (6).     3061. 

Rights  of  Executors  and   administrators  represent  the  testator, 

execfutore  or  *■ 

adminiatra-  0jq(J  ar^  entitled  to  all  damaffcs   which   accrued  to  the 

ton  to  o 

^JJ^*^^  testator  in  his  lifetime,  and  to  the  benefit  of  all  covenants 
or  duties,  ^j^j^  gjj^j  (Jutics  to  the  tcstator,  except  those  duties 
which  concern  acts  to  be  done  to  the  testator  personally 
in  respect  of  his  person,  and  which  become  impossible  of 
performance  by  his  death,  or  which  are  to  be  done  for 
creating  a  title  to  be  communicated  to  the  heir  (c). 
3062. 
Right  of  An  executor  or  administrator  has  a  right  to  retain  out 

retainer;  —  ■■ —       -— — — — ~.  c 

of  legal  assets  the  amount  of  a  debt  due  to  him,  either 

beneficially  or  as  trustee,  as  against  creditors  of  equal 

degree  (d),    3063. 
orpavment       An  cxccutoT   may  pay  a  debt  justly  due  to  another 
^^ '      person,  although  barred  by  the  Statute  of  Limitations  in 

the  testator's  lifetime.     And  he  may  retain  a  debt  due  to 

himself,  although  so  barred  (e).     3064. 
Power  of  one      Ouc  of  two  or  morc  cxccutors  may  settle  an  account 

executor  to 

aetue  an  with  a  pcrsou  who  is  accountable  to  the  estate,  so  as  to 
bind  the  others  and  the  estate ;  subject  to  any  question 
of  his  liability  to  the  parties  beneficially  interested  for 
any  impropriety  of  conduct;   and  subject  to  this  also, 

(a)  1  Cruise  T.  8,  c.  1,  §  27  ;  2  (</)  2  Wins,  on  Exore.  4th  ed.  894 

Pres.  Shep.  T.  303,  336  ;   9  Jarm.  —904  ;  Bayd  v.  BrookSy  34  Beav.  7. 

&  Byth.  by  Sweet,  802  ;  2  Bl.  Com.  (f)  2  Wms.  on   Exors.   6th  ed. 

510.  1635  ;  StahUch/midt  v.  Lett,  1  Sm. 

(&)9Jarm.&  Byth.  by  Sweet,  138.  &  G.  415  ;  Hill  v.  Walker,  4  K.  & 

(c)  1  Pres.  Shep.  T.  175.  J.  176. 
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that  if  there  is  any  fraud  or  gross  error  in  the  settlement  / if  cn^^i. 
of  account,  it  may  be  a  ground  for  reopening  it  (a).  3066.  ^ 
As  the  law  vests  all  the  chattels  real  and  personal  of  Neoeemty 

'■  for  aaaent  to 

a  testator  in  the  executor,  to  be  applied  by  him,  in  the  ^^^^^"^^ 
first  place,  in  payment  of  debts;  so  every  legatee  must  JJjJS^ ^^^ 
obtain  the  executor  s  assent  to  his  legacy  before  his  title 
as  legatee  can  be  complete  (b).  So  that,  whenever  a 
term  for  years  is  devised,  the  consent  of  the  executor 
is  necessary  to  complete  the  title  of  the  devisee,  as  in 
the  case  of  any  other  legacy  (c).     3066. 

Any  expression  or  act  done  by  the  executor  which  ^JJ^JJ^^jJ 
shows  his  concurrence  in  a  bequest  will  amount  to  an^^ed. 
assent  (d).    3067. 

One  executor  is  competent  to  assent  to  a  legacy  (e).  ^"*  ^^ 

3068.  executor. 

If  an  executrix  is  a  married  woman,  the  absent  of  her  t^f^ 
husband  to  a  legacy  will  be  sufficient ;  as  the  law  autho-  ®^®*^''^ 
rises  him  to  administer  in  right  of  his  wife  (/).     3069. 

Where  a  legacy  is  limited  to  several  persons  in  succes-  Aaeent^in 
sion,  the   executor's    assent  to  the   first   taker   will  be  {SSSd  by 
considered  an  assent  to  the  quasi  remainder  or  remainders,  ^jdn^^ 
And,  on  the  other  hand,  his  assent  to  a  quasi  remainder 
will  enure  to  the  benefit  of  any  person  taking  a  prior 
interest  in  the  property  bequeathed  (^).     3070. 

It  is  the  duty  of  executors  to  assent  as  soon  as  all  wii«°  a«»t 

ahoold  be 

the   debts  and  expenses  attending  the   administration  s^^<>°* 
have   been   satisfied,  and  there  is   sufficient   residue  to 
pay  all  the  legacies  (h),    3071. 


(a)  Smith  V.  Eceretty  27  Beav. 
446,  454. 

(J)  2  Wms.  on  Exors.  4th  ed. 
1175,  1176. 

(c)  6  Cruise  T.  38,  c.  3,  §  6  ; 
Stevenson  v.  Mayor  of  Liverpool, 
L.  R.  10  Q.  B.  81. 

(ji)  4  Jarm.  &  Byth.  by  Sweet, 
185;  2  Wms.  on  Exors.  4th  ed. 
1178  ;  1  Rop.  Leg.  by  White,  846  ; 


Stevenson  v.  Mayor  of  Liverpool^ 
L.  R.  10  Q.  B.  81. 

(c)  9  Jarm.  &  Byth.  by  Sweet, 
138  ;  1  Rop.  Leg.  by  White,  844—5. 

(/)  1  Rop.  Leg.  by  White,  846. 

(^)  1  Rop.  Leg.  by  White,  849 ;  6 
Cruise  T.  38,  c.  3,  §  6  ;  Stevenson  y. 
Mayor  of  Liverpool,  L.  R.  10  Q.  B. 
81. 

QC)  1  Rop.  Leg.  by  White,  854. 
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Part  IV. 
T.  1,  Ch,  1. 

Effect  of 
assent. 

Effect  of 
appointiiig 
creditor  or 
debtor,  or 
obligee  or 
obligor,  to  be 
executor  or 
admJiUBtra- 
tor. 


Carrying 
on  the 
testator's 
businen. 


By  assent,  the  legal  interest  which  the  executor  had  in 
the  fund  ceases,  and  the  entire  property  legal  and  equita- 
ble becomes  vested  in  the  legatee  (a).     3072. 

If  an  obligee  or  creditor  makes  a  sole  or  joint  obligor 
or  debtor  his  executor  or  one  of  his  executors,  the  obli- 
gation or  debt  is  released  at  law,  except  as  against 
creditors.  But  in  equity  the  executor  is  converted  into 
a  trustee  of  the  debt  for  the  parties  interested  in  the 
estate,  whether  as  creditors,  legatees,  or  persons  claiming 
under  the  Statute  of  Distributions.  The  executor,  as 
executor,  is  deemed  to  Have  received  the  debt  from 
himself,  as  obligor  or  debtor,  and  to  be  answerable  for  it 
as  assets  in  his  hands  (6).  On  the  other  hand,  if  a  sole 
or  joint  debtor  appoints  his  obligee  or  creditor  to  be  his 
executor  or  one  of  his  executors,  and  he  proves  the  will 
or  acts  as  executor,  and  he  has  assets  to  pay  the  debt, 
the  debt  is  extinguished  at  law,  upon  the  principle  that 
he  is  supposed  to  have  paid  himself  out  of  those 
assets  (c).    3073. 

The  granting  of  letters  of  administration  to  an  obligor 
or  debtor,  is  only  a  suspension  of  the  obligation  (d), 
3074. 

It  is  a  rule,  without  exception,  that  to  authorize 
executors  to  carry  on  a  trade,  or  to  permit  it  to  be 
carried  on  with  the  property  of  the  testator  held  by 
them  in  trust,  there  ought  to  be  the  most  distinct  and 
positive  authority  and  direction  given  by  the  will  for 
that  purpose  (e).  A  direction  that  the  testator's  trade 
shall  be  carried  on,  does  not  of  itself  authorize  the 
employment  in  the  trade  of  more  of  the  testator's 
property  than  was  employed  in  it  at  the  time  of  his 

(a)  1     Rop,    Leg.    by    White,  (r)  2  Wins,  on  Exore.  5th  ed. 

844.  1186—7. 

(ft)  2  Wms.  on  Exors.  6th  ed.  (d)  2  Wms.  on  Exors.  5th  ed. 

1180—5  ;  2  Spence's  Eq.  Jur.  296  ;  1183  ;  2  Pres.  Shep.  T.  395. 

2  Pres.  Shep.  T.  335,  395.  Qe^Kirkinanv^BoothfllBeaYjiSO 
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decease ;  or  at  aU  events  it  does  not  authorize  a  mortgage  /^^^i 

of  his  real  estate  not  employed  at  his  death  in  the  trade, 

for  the  purpose  of  carrying  it  on  (a).     3076. 

[An  executor  or  trustee  carrying  on  the  business  of 
his  testator,  is  personally  liable  for  debts  incurred  by  him 
in  carrying  on  the  business ;  and  may  indemnify  himself 
out  of  the  testator  s  estate  generally,  or  only  out  of  the 
specific  assets  directed  to  be  employed  in  carrying  on  the 
business,  in  case  of  such  a  direction.  And  the  creditors 
of  the  trade  are  entitled  to  stand  in  the  place  of  the 
executor  or  trustee  and  to  claim  the  benefit  of  his  right 
of  indemnity,  so  as  to  obtain  payment  of  their  debts. 
But  where  the  executor  or  trustee  is  in  default  to  the 
specific  estate  devoted  to  the  trade,  he  cannot  claim 
indemnity  except  upon  terms  of  making  good  his  default, 
and  the  creditors  of  the  trade  are  in  the  same  position 
with  respect  to  the  testator's  estate  (6).]     3076a. 

Sales  or  mortgages  by  executors  or  administrators  of  the  saies  or 
personal  property,  whether  specifically  bequeathed  or  not,  by  executon 
are  ordinarily  valid,  notwithstanding  it  may  be  afiected  *»*on. 
with  some  peculiar  trust  or  equity  in  their  hands ;  for  the 
purchaser  or  mortgagee  cannot  be  presumed  to  know  that 
the  sale  or  mortgage  may  not  be  required  in  order  to 
discharge  the  debts  of  the  testator  to  which  they  are 
legall}^  liable  before  all  other  claims.  And  an  executor 
may  assign  to  a  creditor,  and  give  him  a  power  of 
attorney  to  collect  debts.  In  like  manner  an  executor, 
who  is  also  a  devisee  of  an  estate  charged  with  the  pay- 
ment of  debts,  may  be  presumed  by  a  bon&  fide  purchaser 
or  mortgagee  of  the  estate  (without  notice  of  any  intended 
misapplication)  to  be  dealing  with  it  for  the  purpose  of 
the  administration,  and  may  give  a  valid  title  to  it. 
But  if  a  creditor  or  other  person  seeking  to  impeach  the 

(a)  MeNeiUie  v.  Aotan,  4  D,  M.  (K)  In  re   Johnson^   STutarm^m 

&  G.  748.  V.  Bobirum,  L.  R.  15  Ch.  D.  548. 
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/i^cST'i.  ^^  ^^  mortgage  proves — and  on  him  rests  the  onus 
proband! — that  the  purchaser  or  mortgagee  knew  that 
the  executor  or  administrator  was  converting  the  estate 
for  an  unlawful  purpose,  the  purchase  or  mortga^  will 
be  set  aside  (a).     3076. 

The  purchase,  from  an  executor,  of  a  particular  chattel 

specifically  bequeathed,  cannot  be  recommended,  without 

the  concurrence  of  the  legatee,  because  the  executor  may 

have  assented  to  the  bequest  (6).    3077. 

Whew  By  the  stat.  21  Hen.  8,  c.  4,  where  lands  are  willed  to 

are  ompow-   ^^  sold  bv  cxccutors,  thouoch  somc  of  them  refuse  to  act, 

ered  to  Mil,  .^  '  o  ' 

wme^'Siii'*  yet  the  rest  may  sell  (c).  And  .though  the  letter  of  the 
notiust.  1^^  extended  only  to  cases  where  executors  had  a  bare 
power  to  sell,  yet,  being  a  beneficial  act,  it  has  been  by 
construction  extended  to  the  case  of  lands  devised  to 
executors  to  be  sold  (d).  And  it  applies  to  copyholds, 
and  to  the  case  of  devisees  in  trust  who  are  named  as 
executors  in  a  subsequent  part  (e) ;  at  least  where  the 
proceeds,  as  to  all  or  some  of  the  purposes  to  which  they 
are  to  be  applied,  are  distributable  by  the  executors  in 
that  character,  as  in  payment  of  debts  (/).  3078. 
Swutos  to  Testators  not  unfrequently  appoint  executors,  without 
ot^SSa^'  nia^ng  any  express  disposition  of  the  residue  of  their 
personal  estate.  Executors  so  appointed  become  by  law 
entitled  to  the  whole  residue  of  such  personal  estate. 
And  before  the  stat.  1  Will.  4,  c.  40,  Courts  of  Equity  so 
far  followed  the  law  as  to  hold  such  executors  to  be 
entitled  to  retain  such  residue  for  their  own  use, ^unless 

(a)  Story's  Eq.  Jur.  §  422,  423,  Burton,  §  976;  9  Jarm.  &  Byth.by 

580,  581  ;  1  Rop.  Leg.  by  White,  Sweet,  429. 

434_5  ;  £!arl  Vcmc  v.  Eigden,  L.  R.  (<")  Wms.  on  Exors,  5th  ed.  856 ; 

5  Ch.  Ap.   663;    Curser  v.  Cdrt-  Sugd.V.  &  P.  13the<L547;  JP^j3|/?/?r- 

wright^  L.  R.   8  Ch.  Ap.  971  ;  7  com  v.  Waymun^  5  De  G.  &  Sm. 

H.  L.  731.  230,afltoDiedby  the  Lords  Justices. 

(J)  Sugd.  Concise  View,  526—7.  (/)See  1  Chitty's  Statutes,  1127; 

{e)  1   Sugd.  Pow.  142  ;  Burton,  and  Pejfpercom  v.  Waynian^  6  Dc 

§  236,  974—5.  G.  &  Sm.  230 ;  Derme d,.B(myyrr  v. 

(rf)  6  Cruise  T.  38,  c,  16,  §  24  ;  Judge,  11  Bast  289. 
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it  appeared  to  have  been  their  testator's  intention  to  /^ch^i 

exclude  them  from  the  beneficial  interest  therein;    in  

which  case  they  were  held  to  be  trustees  for  the  person 
or  persons  (if  any)  who  would  be  entitled  to  such  estate 
under  the  Statute  of  Distributions,  if  the  testator  had  died 
intestate.    By  the  stat.  1  Will.  4,  c.  40,  after  reciting 
these  circumstances,  and  that  it  was  desirable  that  the 
law  should  be  extended  in  that  respect,  it  is  enacted, 
''  that  when  ^ny  person  shall  die  after  the  first  day  of 
September  next  after  the  passing  of  this  Act  (July  16, 
1830),  having,  by  his  or  her  will,  or  any  codicil  or  codicils 
thereto,  appointed  any  person  or  persons  to  be  his  or  her 
executor  or  executors,  such  executor  or  executors  shall 
be  deemed   by  Courts  of  Equity  to  be  a  trustee  or 
trustees  for  the  person  or  persons  (if  any)  who  would  be 
entitled  to  the  estate  under  the  Statute  of  Distributions, 
in  respect  of  any  residue  not  expressly   disposed   of, 
unless  it  shall  appear  by  the  will  or  any  codicil  thereto 
that  the   person  or  persons  so  appointed   executor  or 
executors  was  or  were  intended  to  take  such  residue 
beneficially."    But  by  the  2nd  section  it  was  enacted, 
"  that  nothing  herein  contained  shall  affect  or  prejudice 
any  right  to  which  any  executor,  if  this  Act  had  not 
been  passed,  would  have  been  entitled,  in  cases  where 
there  is  not  any  person  who  would  be  entitled  to  the 
testator's  estate  under  the  Statute  of  Distributions,  in 
respect  of  any  residue  not  expressly  disposed  of."    3079. 
The  onus  probandi,  therefore,  is  on  the  parties  oppos- 
ing the  executor  in  cases  not  within  the  stat.  1  Will.  4, 
c.  40,  just  as  it  is  now  thrown  on  the  executor  in  cases 
within  that  Act.     In  the  former  class  of  cases  there  must 
appear  to  be  an  intention  to  exclude  the  executor  from 
the  beneficial  interest;    in  the  latter,  to  confer    that 
interest  upon  him  (a).     But  it  must  not  be  inferred  from 

(a)  Juler  v.  Jnltr^  29  Beav.  34 ;  Harriwn  v.  HarrUati,  2  Hem.  &  Mill.  237, 
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_P^«T  rv.    ^his^  that  the  position  of  an  executor,  in  the  former  class 

of  cases,  is  analogous  to  that  of  an  heir  at  law  of  real 

estate,  who  takes  what  is  undisposed  of  An  heir  at  law 
is  the  person  whom  the  law,  so  fax  as  it  is  uncontrolled 
by  testamentary  disposition,  designates  bs  the  proper 
object  of  succession  to  the  inheritance ;  and  the  maxim 
is,  melior  est  dispositio  legis  quam  hominis.  And  the 
next  of  kin  stand  in  the  same  position  as  the  heir  at  law 
as  to  realty.  Each  has  a  prim&  &cie  title,  so  that  the 
person  claiming  against  either  of  them  must  make  out 
his  title,  by  showing  a  valid  disposition  of  the  property. 
But  the  executor  took  the  legal  interest  by  virtue  of  an 
express  appointment  to  the  office  of  executor,  and  the 
beneficial  interest  attached  to  the  legal  interest  in  him^ 
unless  the  will  afforded  sufficient  evidence  of  an  inten- 
tion that  he  was  to  take  in  a  fiduciary  character;  in 
which  case  the  beneficial  interest  had  a  separate  and 
independent  existence^  and,  instead  of  attaching  in  him 
stood  apart  from  his  legal  interest,  and  vested  in  the 
persons  whom  the  testator  had  designated  as  the  objects 
of  his  bounty,  and  who  might  be  termed  testamentary 
cestuis  que  trust;  or,  in  defiskult  of  those,  then  in  the 
persons  who  had  a  statutory  right  grounded  on  the 
relationship  to  the  testator,  and  who  might  be  considered 
as  the  statutory  cestuis  que  trust  (a) ;  or  if  there  were  no 
next  of  kin,  then  in  the  Crown  (b).    3080. 

Cases  in  which  the  residue  is  expressly  disposed  of, 
though  it  be  by  way  of  a  gift  of  the  whole  property  to 
the  executors  themselves,  are  not  within  the  Act  (c). 

aodi. 

With  regard  to  what  is  sufficient  evidence  of  such  in- 

(a)  JSUcock  y.  Mapp,  3  CI.  &  F.  &  Gif.  241  ;  Bead  y.  Steadman,  26 

507— « 5    Underwood    y.   Wmg,  4  Beay.  496. 

D.  M.  &  G.  633,  666,  669.  ^c)  SttUmarghY^mrrett,2»Betky, 

(J)  PoweU  y.  MerreU,  1  Sm.  474  ;  3  D.  F.  &  J.  279;  Wmiamt- . 

Git  381 ;  Oradooh  y.  Omen,  2  Sm.  ArUe,  L,  B.  7  H.  L,  606. 
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tention  to  exclade  the  executor,  in  cases  not  within  the  '^\^'q^'i^ 
Act,  "necessary  implication  or  violent  presumption/'  is 
not  requisite :  if  there  is  a  plain  implication  or  a  strong 
presumption  of  such  an  intention,  the  executor  will  be 
deemed  a  trustee.  So  that  where  a  testator  gave  all  his 
estate  to  A.^  his  executors,  administrators,  and  assigns,  to 
and  for  certain  uses^  intents,  and  purposes,  which  he 
specified,  and  then  appointed  A.  his  executor,  there, 
although  the  trusts  did  not  exhaust  the  whole  property, 
yet  A.  was  invested  with  a  fiduciary  character  as  to  the 
whole,  and  therefore  he  was  excluded  from  taking 
beneficially  as  to  any  part  of  it  (a),    3082. 

In  demises,  and  assi^mments,  and  devises  of  terms  for  p^eof 
years,  and  in  assignments  and  bequests  of  chattels  per-  Srt^jSSi'" 
sonal,  it  is  usual,  but  not  necessary,  to  add  "  executors  SUSuS^' 
and  administrators,"  as  words  of  limitation,  analogous  to 
'*  heirs  "  in  the  case  of  a  fee  simple.    The  whole  term  or 
the  entire  interest  in  the  chattel  personal  will  pass  with- 
out naming  them  (&).    And  where  a  devise  of  a  term  or 
a  bequest  of  other  personal  estate  is  made  to  a  person,  his 
executors  and  administrators,  and  he  dies  before   the 
testator,  the  property  cannot  be  claimed  by  his  executors 
or  administrators  (c).     3083. 

And  if  an  interest  for  life  is  given  to  a  person,  with  an 
ultimate  limitation,  subject  to  prior  dispositions  or  to  his 
appointment,  to  his  executors  and  administrators,  or  exe- 
cutors, administrators,  or  assigns,  the  absolute  interest  so 
subject,  vests  in  himself,  if  he  survives  the  testator  (d), 
Ajid  under  a  bequest  to  a  female,  whether  married  or 
single,  for  her  separate  use  for  her  life,  and  after  her 
decease^  to  such  persons  as  she  should  appoint  by  deed 
or  will,  or  by  will,  and  in  default  of  appointment,  to  her 

(a)  EUeock  ▼.  Mapp,  B  CL  k  ¥,  (c)  1  Bop.  Leg.  by  White,  134. 

492.  (rf)  1  Rop.  Leg.  by  White,  134 ; 

(i)  Co.  Litt  42  a  (9) ;  Burton,  Webb  t.  Sadler,  L.  B.  8  Ch.  Ap. 

$  849.  419. 

VOL.  n.  II 
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t!''i?ch/i.  executors,  administrntors,  and  assigns,  as  part  of  her 
personal  estate,  she  is  entitled,  without  executing  any 
formal  appointment,  to  an  immediate  transfer  or  payment 
to  herself  of  the  corpus  of  the  fund  (a).  And  where  a 
bequest  is  made  to  such  of  a  class  as  shall  be  living  at 
the  death  of  the  tenant  for  life,  and  the  executors  or 
administrators  of  such  of  the  class  as  shall  then  be  dead 
having  any  child  then  living ;  it  is  not  a  gift  to  the  next 
of  kin,  or  to  the  executors  or  administrators  beneficially, 
but  to  them  in  their  representative  and  fiduciary  cha- 
racter, as  part  of  the  personal  estate  of  those  whom  they 
represent  (6).     3084. 

Power  to  By  the  stat.  23  &  24  Vict.  c.  145,  s.  30  (c),  *'  it  shall  be 

]Kiy  debts,  •'  »  \   /i 

wS^mlie'  ^wful  for  any  executors  to  pay  any  debts  or  claims  upon 
**"^"*      any  evidence   that  they  may   think   sufficient,  and  to 
accept  any  composition,  or  any  security,  real  or  personal, 
for  any  debts  due  to  the  deceased,  and  to  allow  any  time 
for  payment  of  any  such  debts  as  they  shall  think  fit, 
and  also  to  compromise,  compound,  or  submit  to  arbitration 
all  debts,  accounts,  claims,  and  things  whatsoever  relating 
to  the  estate  of  the  deceased,  and  for  any  of  the  purposes 
aforesaid   to  enter  into,  give,  and  execute  such   agree- 
ments, instruments  of  composition,  releases,  and  other 
things  as  they  shall  think  expedient,  without  being  re- 
sponsible for  any  loss  to  be  occasioned  thereby."     3086. 
Power  for         [Thc  abovo  scction  is  now  repealed  by  stat.  44  &  45 
aud  trustees  Vict.  c.  41  (Appendix),  which  enacts  by  s.  37 — "(1)  An 

to  com- 
pound, etc.    executor   may  pay  or  allow  any  debt  or  claim  on  any 

evidence  that  he  thinks  sufficient.     (2)  An  executor,  or 

two  or  more  trustees  acting  together,  or  a  sole  acting 

trustee  where,  by  the  instrument,  if  any,  creating   the 

trust,  a  sole  trustee  is  authorized  to  execute  the  trusts 

(a)    IlolhmHiy    v.     Clarkton,    2  (Ji) Re beymmr*  2m*U,\  iohns. 

Hare  521 ;  Page  v.  Sttper,  1 1  Hare  472. 

321 ;  Camhridgc  v.  Rinu^  25  Beav.  (<?)  But  sec  se,  32—4,  iiifra,  par. 

574.  3125—7,  3127  a. 
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[and  powers  thereof,  may,  if  and  as  he  or  they  think  fit,  f^^^Qa!'!. 
accept  any  composition,  or  any  security,  real  or  personal,  ' 
for  any  debt,  or  for  any  property,  real  or  personal, 
claimed,  and  may  allow  any  time  for  payment  of  any 
debt,  and  may  compromise,  compound,  abandon,  submit  to 
arbitration,  or  otherwise  settle  any  debt,  account,  claim, 
or  thing  whatever  relating  to  the  testator's  estate  or 'to 
the  trust,  and  for  any  of  those  purposes  may  enter  into, 
give,  execute,  and  do  such  agreements,  instruments  of 
composition  or  arrangement,  releases,  and  other  things  as 
to  him  or  them  seem  expedient,  without  being  responsible 
for  any  loss  occasioned  by  any  act  or  thing  so  done  by 
him  or  them  in  good  faith.  (3)  As  regards  trustees,  this 
section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  provisions  therein  contained. 
(4)  This  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  the  com- 
mencement of  this  Act.''    3086a. 

And  by  s.  38 — "  (1)  Where  a  power  or  trust  is  given  to  Pbwen.  to 

"   ^  ^    ^  *  ",    ,  two  or  mors 

or  vested  in  two  or  more  executors  or  trustees  jointly,  «<»uton  or 
then,  unless  the  contrary  is  expressed  in  the  instrument, 
if  any,  creating  the  power  or  trust,  the  same  may  be 
exercised  or  performed  by  the  survivor  or  survivors  of 
them  for  the  time  being.  (2)  This  section  applies  only 
to  executorships  and  trusts  constituted  after  or  created 
by  instrimient^  coming  into  operation  after  the  com- 
mencement of  this  Act."  It  is  important  to  observe  that 
this  section  does  not  empower  the  personal  representatives 
or  representative  of  the  survivor  of  the  two  or  more 
executors  or  trustees,  to  exercise  or  perform  the  power  or 
trust,  so  that  if  this  is  intended,  it  should  be  so  expressed 
in  the  instrument  by  which  the  power  or  trust  is  created.] 
3086b. 
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/l?ciZ*i.  executors,  administrntors,   and  assigns,   as   part  of  her 
'  personal   estate,  she  is  entitled,  without  executing  any 

formal  appointment,  to  an  immediate  tiunsfer  or  payment 
to  herself  of  the  corpus  of  the  fund  (a).  And  where  a 
bequest  is  made  to  such  of  a  class  as  shall  be  living  at 
the  death  of  the  tenant  for  life,  and  the  executors  or 
administrators  of  such  of  the  class  as  shall  then  be  dead 
having  any  child  then  living ;  it  is  not  a  gift  to  the  next 
of  kin,  or  to  the  executors  or  administrators  beneficially, 
but  to  them  in  their  representative  and  fiduciary  cha- 
racter, as  part  of  the  personal  estate  of  those  whom  they 
represent  (b).  3084. 
Power  to  By  the  Stat.  23  &  24  Vict.  c.  145,  s.  30  (c),  "  it  shall  be 

INiy  debts.  ^  »  \  /> 

wm5??mt©'  ^wful  for  any  executors  to  pay  any  debts  or  claims  upon 
or  refer.      ^^^y  gvideuce   that   they  may   think   sufficient,  and  to 
accept  any  composition,  or  any  security,  real  or  personal, 
for  any  debts  due  to  the  deceased,  and  to  allow  any  time 
for  payment  of  any  such  debts  as  they  shall  think  fit, 
and  also  to  compromise,  compound,  or  submit  to  arbitration 
all  debts,  accounts,  claims,  and  things  whatsoever  relating 
to  the  estate  of  the  deceased,  and  for  any  of  the  purposes 
aforesaid   to  enter   into,  give,  and  execute  such   agree- 
ments, instruments  of  composition,  releases,  and  other 
things  as  they  shall  think  expedient,  without  being  re- 
sponsible for  any  loss  to  be  occasioned  thereby."     3086. 
Power  for         [The  abovc  section  is  now  repealed  by  stat.  44  &  45 
and  tnwteeii  Vict.  c.  41  (Appendix),  which  enacts  by  s.  37 — "(1)  An 

tooom- 

poand,eto.  exccutor  may  pay  or  allow  any  debt  or  claim  on  any 
evidence  that  he  thinks  sufficient,  (2)  An  executor,  or 
two  or  more  trustees  acting  together,  or  a  sole  acting 
trustee  where,  by  the  instrument,  if  any,  creating  the 
trust,  a  sole  trustee  is  authorized  to  execute  the  trusts 

(a)    IloUflway    v.    Clark^nn,    2  (ft)  He  beymour^  TnutUj  1  Johns. 

Hare  521;  Page  v.  Sitper,  11  Hare  472. 

321  ;  Cambridge  v.  Rom,  25  Beav.  (<?)  But  see  ss.  32—4,  infra,  par. 

574.  3125—7,  3127  a. 
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[and  powers  thereof,  may,  if  and  as  he  or  they  think  fit,  /i^c^i 
accept  any  composition,  or  any  security,  real  or  personal,  ' 
for  any  debt,  or  for  any  property,  real  or  personal, 
claimed,  and  may  allow  any  time  for  payment  of  any 
debt,  and  may  compromise,  compound,  abandon,  submit  to 
arbitration,  or  otherwise  settle  any  debt,  account,  claim, 
or  thing  whatever  relating  to  the  testator's  estate  or -to 
the  trust,  and  for  any  of  those  purposes  may  enter  into, 
give,  execute,  and  do  such  agreements,  instruments  of 
composition  or  arrangement,  releases,  and  other  things  as 
to  him  or  them  seem  expedient,  without  being  responsible 
for  any  loss  occasioned  by  any  act  or  thing  so  done  by 
him  or  them  in  good  faith.  (3)  As  regards  trustees,  this 
section  applies  only  if  and  as  &r  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  provisions  therein  contained. 
(4)  This  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  the  com- 
mencement of  this  Act."    3086a. 

And  by  s.  38 — "  (1)  Where  a  power  or  trust  is  given  to  Powen  to 
or  vested  in  two  or  more  executors  or  trustees  jointly,  jxecuto™  or 
then,  unless  the  contrary  is  expressed  in  the  instrument, 
if  any,  creating  the  power  or  trust,  the  same  may  be 
exercised  or  performed  by  the  survivor  or  survivors  of 
them  for  the  time  being.  (2)  This  section  applies  only 
to  executorships  and  trusts  constituted  after  or  created 
by  instrument  coining  into  operation  after  the  com- 
mencement of  this  Act."  It  is  important  to  observe  that 
this  section  does  not  empower  the  personal  representatives 
or  representative  of  the  survivor  of  the  two  or  more 
executors  or  trustees,  to  exercise  or  perform  the  power  or 
trust,  so  that  if  this  is  intended,  it  should  be  so  expressed 
in  the  instrument  by  which  the  power  or  trust  is  created] 
3086b. 
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T^tTc^i.  By  ^^^  sta*.  20  &  21  Vict,  c  77,  a.  79,  where  wiy 
Remincia-  P^TSo^i  ^^^  the  Commencement  of  this  Act,  renounces 
n^i^to  probate  of  the  will  of  which  he  is  appointed  executor  or 
bato.^*^  one  of  the  executors,  the  rights  of  such  person  in  respect 
of  ihe  executorship  shall  wholly  cease,  and  the  repre- 
sentation to  the  testator  and  the  administration  of  his 
e£Eects  shall  amd  may,  without  any  further  renunciation, 
go,  devolve,  and  be  committed  in  like  manner  as  if  such 
person  had  not  been  appointed  executor.  And  by  the 
Stat.  21  &  22  Vict.  c.  95,  s.  16, ''  whenever  an  executor 
appointed  in  a  will  survives  the  testator,  but  dies  with- 
out having  taken  probate,  and  whenever  an  executor 
named  in  a  will  is  cited  to  take  probate  and  does  not 
appear  to  such  citation,  the  right  of  such  person  in 
respect  of  the  executorship  shall  wholly  cease,  and  the 
representation  to  the  testator  and  the  administration  of 
his  effects  shall  and  may,  without  any  further  renun- 
ciation, gOy  devolve,  and  be  committed  in  like  manner  as 
if  such  person  had  not  been  appointed  executor."    3086. 
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CHAPTER  II. 

OP    TRUSTEES    (o). 


Paet  IV. 
Ch.  2. 


Even  femmes  covert  and  infants  may  be  trustees  (6).  3087.  T,^f 
It  is  a  rule  in  equity,  which  admits  of  no  exception,  rr ~ 

^       *f '  r  '  Who  may  be 

that,  where  a  trust  exists,  a  Court  of  Equity  never  wants  *™«teai. 
a  trustee.  For,  wherever  a  perfect  trust,  as  opposed  to  a  Equity 
trust  resting  in  contract  or  in  fieri,  or  even  an  imperfect  »*"»«*«• 
trust,  if  suppoi-ted  by  a  valuable  consideration,  has  once 
attached,  whether  it  is  an  express,  an  implied,  or  a  con- 
structive trust,  and  it  is  not  extinguished  by  the  counter- 
vailing equity  of  a  boD&  fide  purchaser  for  valuable 
consideration,  without  notice,  or  other  person  having  a 
conflicting  equity,  nor  has  otherwise  ceased  to  subsist, 
equity  will  follow  the  legal  estate,  and  decree  the  person 
in  whom  it  is  vested  to  execute  the  trust  (c).  And  the 
lapse  of  the  legal  estate  never  has  the  least  influence 
on  the  trusts  to  which  it  is  subject :  if  the  individuals 
named  happen  to  fail,  by  death,  incapacity,  or  refusal, 
the  Court  will  provide  a  trustee:  if  no  trustees  are 
appointed  at  all,  the  Court  assumes  the  office  in  the  first 
instance  (d).    3088. 

If  a  man  appoints  a  truste.e  of  real  or  personal  estate,  Detointion 

,       •  ,  ,  *  or  delega- 

without  naming  his  heir  or  personal  representative,  thetionofa 
heir  or  personal  representative  does  not  become  a  trustee, 
on  the  decease  of  the  person  so  appointed,  although  the 

(a)  On  this  subject  the  reader  is  1159,  1162;    1   Spence's  Eq.  Jur. 

referred  to  the  very  valuable  works  601 ;  2  Id.  51,  62,  369,  875,  876  ; 

of  Mr.  Lewin  and  Mr.  Hill.  Ck).  Litt.  113  a,  n.  2,  290  b,  n.  1, 

(J)  2  Spence's  Eq.  Jur.  32.  VL  ;  1  Cruise  T.  12,  c.  4,  §  60. 

le)  See  Story's  Eq.  Jnr.  i  976,  (i)  2  Spence's  Eq.  Jur.  876. 
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T!*^roS^'2.  property  may  vest  in  the  heir  or  representative.  [And 
where  two  or  more  persons,  and  the  survivor,  and  the  heirs, 
executors,  or  administrators  of  the  survivor,  were  appointed 
trustees,  and  the  word  "  assigns  "  was  not  introduced,  it 
has  been  held  that  the  sole  or  surviving  trustee  could  not 
delegate  the  trust  either  by  act  inter  vivos,  or  by  devise ; 
for  although  he  might  thereby  pass  the  legal  estate,  yet 
the  person  in  whom  it  was  thereby  vested  would  not  be 
clothed  with  the  character  of  trustee  (a).  Hence,  where 
a  testator  gave  leaseholds  to  two  trustees,  their  executors, 
and  administrators,  and  the  surviving  trustee  devised 
and  bequeathed  all  trust  estates  to  trustees,  and  appointed 
them  and  another  person  his  executors,  it  was  decided 
that  neither  the  trustees  nor  the  executors  of  such  sur- 
viving trustee  could  execute  the  trusts^  but  new  trustees 
must  be  appointed;  because  by  the  devise  and  bequest 
made  by  such  surviving  trustee,  he  had  taken  away  the 
legal  estate  from  his  executors,  who  ought  otherwise  to 
have  been  the  trustees  (6).  And  where  a  testator  devised 
estates  to  trustees,  their  heirs  and  assigns,  upon  trust  to 
sell,  and  provided  that  "the  receipts  of  his  trustees  or 
the  survivors  should  be  sufficient,"  and  the  surviving 
trustee  devised  the  estates  upon  the  same  trusts,  the 
cestuis  que  trust  were  declared  to  be  entitled  to  have  new 
trustees  appointed  of  the  original  will  {c).  But  in  a 
recent  case,  where  real  estate  was  devised  to  trustees  and 
"their  heirs"  (omitting  "assigns")  in  trust  for  sale,  it 
was  held  by  Jessel,M.  R.,  that  the  trust  must  be  considered 
as  annexed,  not  to  the  person,  but  to  the  fee  simple  estate 
taken  by  the  trustees,  so  that  the  trust  could  be  executed 
by  the  devisees  of  trust  estates  of  the  surviving  trustee  (d), 

{a)  2  Spence's  Eq.  Jur.  38 ;  Choke  S.  640. 

V.  Cranfurdy  13  Sim.  91.  (d)  Qghome  to  Rowlett,  L.  R.  13 

(ft)  In  re  BuHt,  1  Drew.  319.  Ch.    D.   774,  overruling  Cooke   v. 

{e)  OoJUeHotrw  Heajfj  1  DeG.&  Oran^urd. 
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[This  decision,  however,  has  since  been  doubted  by  the  t^J"ch)^2. 
Lords  Justices  (a).    3089.  ~ 

Now,  however,  on  the  death  after  the  31st  of  December, 
1881,  of  a  sole  surviving,  or,  as  the  case  may  be,  a  sole 
trustee,  the  trust  estates,  notwithstanding  any  testament- 
ary disposition  he  may  have  made,  devolve  to  and  vest  in 
his  personal  representatives  or  representative,  from  time 
to  time,  with  the  like  powers  and  obligations  respecting 
such  trust  estates,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him  (b).  But  no  provision  is  made  to  meet 
the  case  of  the  want  of  any  personal  representative, 
occasioned  by  neglect  or  delay  in  taking  out  administra- 
tion to  such  a  trustee  on  his  intestacy,  which  in  some 
cases  may  give  rise  to  difficulty.  In  consequence  of  this 
change  in  the  devolution  of  trust  estates,  the  trusts  and 
powers  formerly  given  to  the  trustee,  his  heirs  or  assigns, 
should  now  be  given  to  him,  his  executors,  or  adminis- 
trators.]    3089a. 

A  trustee  cannot,  without  the  consent  of  his  cestui  que 
trust  or  of  the  Court,  denude  himself  of  the  character  of 
ti-ustee,  until  he  has  performed  the  trusts.  If,  without 
such  consent,  he  assigns  the  trust,  or  delegates  the  per- 
formance of  its  duties  to  a  stranger,  he  will  be  answerable 
for  the  breaches  of  trust  committed  by  the  assignee  or 
stranger  (c),    3090. 

It  was  the  duty  of  trustees,  executors,  or  administrators,  inyeBt- 
to  whom  no  discretion  as  to  investments  was  given,  to 
invest  in  Consols  or  Reduced  or  New  £3  per  Cents.  3091. 

Trustees,  executors,  or  administrators,  having  power  to  under  the 

r.  Stat.  23  A  24 

invest  upon  Government  securities  or  upon  parliamentary  vict  a  ss, 

*  .  .  and  order  of 

stocks,  funds,  or  securities,  may  now  invest  in  Bank  Stock,  ^^-  ^*  ^^^ 
East  India  Stock,  Exchequer  Bills,  and  £2  10^.  per  Cent. 

{a)  In  re  Morton  and  Hallettf  stat.  44  &  45  Vict.  c.  41,  s.  30,  in 
L.  R.  15  Ch.  D.  (Ap.)  143.  Appendix. 

{b)  See  Bupia,   par.    997  a,  and         {c)  2  Spence's  Eq.  Jar.  920. 
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TfirciTi.  -^J^nuities,  and  upon  mortgage  of  freehold  and  copyhold 

estates  in  England  and  Wales  (a).    3082. 

Sf i'Lf^h*      Ai^d  by  the  stat  22  &  23  Vict  a  35,  a.  32, "  when  a  tinistee, 

^'  ^  I         executor,  or  administrator  shall  not,  by  some  instrument 

creating  his  trust,  be  expressly  forbidden  to  invest  any 

trust  fund  on  real  securities,  in  any  part  of  the  United 

Kingdom,  or  on  the  stock  of  the  Bank  of  England  or 

Ireland,  or  on  East  India  Stock,  it  shall  be  lawful  for  such 

trustee,  executor,  or  administrator  to  invest  such  trust 

fund  on  such  securities  or  stock ;  and  he  shall  not  be  liable 

on  that  account  as  for  a  breach  of  trust,  provided  that 

such  investment  shall  in  other  respects  be  reasonable  and 

iT^t^rt^  proper."    This  is  only  prospective  (i).    But  by  the  stat. 

i^^t^^fy  23  &  24  Vict.  c.  38,  s.  12,  this  32nd  section  «shaU operate 

SV^%ict.  retrospectively."    And  by  the  stat  30  &  31  Vict  c  132, 

0  132  *  * 

s.  1,  it  is  enacted  that ''  the  words  '  East  India  Stock  '  in 
the  said  Act  passed  in  the  session  holden  in  the  22  &  23 
Vict.  c.  35,  shall  include  and  express  as  well  the  East 
India  Stock  which  existed  previously  to  the  13th  day  of 
August,  1859,  when  the  said  Act  received  the  assent  of 
Her  Majesty^  as  East  India  Stock  charged  on  the  revenues 
of  India,  and  created  under  and  by  virtue  of  any  Act  or 
Acts  of  Parliament  which  received  Her  Majesty's  assent  on 
or  after  the  13th  day  of  August,  1859 ;  and  it  shall  be 
lawful  for  every  trustee,  executor,  or  administrator  to 
invest  any  trust  fund  in  his  possession  or  under  his  control 
in  the  stock  created  by  the  last-mentioned  Act  or  Acts  to 
the  same  extent,  and  for  the  same  purposes  and  objects,  as 
he  can  now  invest  such  trust  fund  in  the  East  India  Stock 
which  existed  previously  to  the  13th  day  of  August, 
1859."  And  by  s.  2,  "  it  shall  be  lawful  for  every  trustee, 
executor,  or  administrator  to  invest  any  trust  fund  in  his 

{a)  23  &  24  Vict.  c.  38,  88.  10,      9  Ch.  D.  112. 
11,  and  Gen.  Qrd.  of  Feb.  1,  1861  ;  (h)  Re  MUes'  WIU,  27  Beav.  679. 

In  re  WedderJmm's  TruHt^  L.  B. 
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possession   or   under  his   control  in   any  securities  the  r^^Q^^. 
interest  of  which  is  or  shall  be  guaranteed  by  Parliament,  to 
the  same  extent  and  in  the  same  manner  as  he  may  invest 
such  trust  fund  in  such  securities  as  aforesaid."     3093. 

And  by  the  stat.  23  &  24  Vict.  c.  145,  s.  25  (a), "  trustees  ^^^^^^ 
having  trust  money  in  their  hands  which  it  is  their  duty  to  ^*^.*^  ^^^ 
invest  at  interest  shall  be  at  liberty,  at  their  discretion,  to 
invest  the  same  in  any  of  the  parliamentary  stocks  or  public 
funds,  or  in  Government  securities,  and  such  trustees  shall 
also  be  at  liberty,  .at  their  discretion,  to  call  in  any  trust 
funds  invested  in  any  other  securities  than  as  aforesaid, 
and  to  invest  the  same  oh  any  such  securities  as  aforesaid, 
and  also  from  time  to  time,  at  their  discretion,  to  vary  any 
such  investments  as  aforesaid  for  others  of  the  same  nature : 
provided  always,  that  no  such  original  investment  as  afore- 
said (except  in  the  £3  per  Cent.  Consolidated  Bank  Annui- 
ties), and  no  such  change  of  investment  as  aforesaid,  shall 
be  made  where  there  is  a  person  under  no  disability  entitled 
in  possession  to  receive  the  income  of  the  trust  fund  for 
his  life,  or  for  a  term  of  years  determinable  with  his  life, 
or  for  any  greater  estate,  without  the  consent  in  writing  of 
such  person.'*  [This  section  is  repealed  by  s.  71  (Appendix) 
of  stat.  44  &  45  Vict.  c.  41 ;  but  the  repeal  does  not  affect 
the  validity  or  operation  of  any  instrument  executed,  or 
of  anything  done  or  suffered,  or  of  any  action,  proceeding, 
or  thing,  pending  or  uncompleted  before  the  1st  of 
January,  1882.]     3094. 

[Capital  money  arising  under  stat,  45  &  46  Vict,  a  38,  m^^^**** 

1         •  ,1  1  •     1   ■  />  1 1       undar  stat. 

may  be  invested  or  applied  in  any  one  or  more  of  the  46  ^  40  viot. 
numerous  investments  and  improvements  specified  in  that  The  setued 
Act(fe).]     3095.  1^2-^"*' 

By  the  stat.  34  Vict.  c.  27  (passed  the  29th  of  June,  ^Se^to 
1871),  "  Where  a  powet  has  before  the  passing  of  this  SbSntore 

(a)  See  infra,  par.  3114,  as  to     33,  34,  infra,  par.  3125—7,  3127  a. 
object  of  this  Act ;  and  see  ss.  32,         (6)  See  as.  21 — 26,  in  Appendix. 
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T,\^c^'2.  -^^^  ^^^  ^^  shall  at  any  time  hereafter  be  given  to 
gt^^j^^^^  trustees  to  invest  trust  funds  in  the  mortgages  or  bonds 
vfrt.^  27.  ^f  *  railway  company  or  of  any  other  description  of  com- 
tn^  stock"  pany,  such  power  shall,  unless  the  contrary  is  expressed 
in  the  instrument  creating  the  power,  be  deemed  to  in- 
clude a  power  to  invest  such  funds  in  the  debenture  stock 
of  a  railway  company  or  such  other  company  as  aforesaid, 
and  an  investment  of  trust  funds  in  debenture  stock 
may  be  made  accordingly  "  (s.  1).  3096. 
Definition  of  "  The  expressiou  '  trustees '  shall  include  executors  and 
administrators  and  any  other  persons  holding  funds  in  a 
fiduciaiy  capacity  "  (s.  2).  3097. 
StaS**^  According  to  the  general  understanding  of  the  profes- 
menta.  gj^j^^  ^^^  ^"j^q  general  practice  of  the  Courts,  where  trustees 
are  authorized  to  invest  on  mortgage  of  real  estate,  they 
are  not  justified  in  advancing  more  than  two-thirds  of  the 
value  of  agricultural  freeholds,  or  one-half  of  the  value  of 
freehold  houses.  [But  this  rule  is  not  applied  with  mathe- 
matical exactness  ;  and  if  trustees  have  acted  as  prudent 
business  men  in  making  advances,  they  are  not  chargeable 
in  case  of  loss,  although  they  have  not  kept  strictly  within 
the  rule  (a).]  If  the  value  depends  upon  fortuitous  cir- 
cumstances— for  instance,  if  the  property  consists  of  a  mill 
or  factory,  or  other  buildings  used  for  purposes  of  trade,  or 
houses  situate  in  a  watering-place  or  the  like — the  trus- 
tees run  the  risk  of  having  the  mortgage  thrown  upon 
themselves,  and  of  being  made  answerable  for  the  money 
advanced.  In  such  cases,  the  burden  of  proof  as  to  suffi- 
cient value  lies  upon  the  trustees  (b).  A  power  to  invest 
trust  funds  "  upon  the  security  of  the  funds  of  any  com- 
pany "  does  not  warrant  their  investment  in  preference 

(a)    Be    Godfrey^    Godfrey  v.  y.  Annedeyfl&BeskY.&OB;  Stiekney 

•            Favlknrr,  L.  R.  23  Ch.  D.  483.  v.  SeweU,  1  My.&Cr.  15  ;  StrettvK 

(V)  2   Spence's  Eq.    Jur.    926 ;  v.  AshmM,  3  Drew.  9  ;  Budffe  v. 

Coote  Mortp.  3rd  ed.  162  ;  Remarks  Gumnnnr,  Ti.  R.  7  Ch.  Ap.  719. 
of  ^iiJ.RomUly,  M.  R.,  mMacleod 
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railway  shares ;  for  such  an  investment  is  not  an  invest-  '^\^q^2, 
ment  on  the  security  of  the  funds  of  a  company,  but  a 
purchase  of  shares  in  the  undertaking,  or  an  investment 
secured  on  the  profits  of  the  concern  (a).  As  a  general  rule, 
a  trustee  empowered  to  lend  money  upon  real  securities, 
is  not  entitled  to  lend  money  on  mortgage  of  a  leasehold 
estate  (b).  And  an  authority  to  invest  trust  moneys  on 
real  securities  does  not  authorize  an  investment  on  London 
Docks  Stock,  Road  Bonds,  or  Sewer  Bonds  (c).  Nor 
does  a  power  to  invest  on  the  security  by  way  of  mort- 
gage of  any  freehold,  copyhold,  or  leasehold  hereditaments, 
authorize  an  investment  in  railway  mortgages  and  railway 
debenture  stock  (d).  And  if  trustees  are  empowered  to 
lend  money,  even  on  personal  security,  and  one  lends  a 
sum  of  money  to  the  other  upon  a  mortgage  of  his  real 
estate,  and  the  latter  becomes  bankrupt,  and  the  estate 
when  sold  is  insufficient,  the  trustee  lending  the  money 
is  liable  for  any  loss  occasioned  by  such  an  investment ; 
because  trustees  ought  not  to  lend  to  one  another  (e).  3098. 
[Trustees  of  a  will  invested  trust  moneys  in  an  un- 
authorised purchase  of  land,  and  executed  a  declaration 
of  trust  declaring  that  they  held  the  land  upon  the 
trusts  of  the  will ;  and  afterwards  sold  the  land  for  an 
increased  price.  It  was  held  that  they  were  able  to  make 
a  good  title,  if  one  cestui  que  trust,  entitled  to  an  aliquot 
part  of  the  trust  fund,  concurred  so  as  to  prevent  the  elec- 
tion by  all  the  cestuis  que  tiiist,  to  take  the  land.  But  the 
purchaser  from  the  trustees  should  see  that  the  purchase 
money  is  invested  in  proper  securities  upon  the  trusts  of 
the  wUl  (/).]     3088a. 

(a)  Harrii  v.  -fla7TM(No.  1),  20  (jA)  Mortiinore  v.   Mortimore,  4 

Beav.  107.  D.  &  J.  472. 

{b)  InreCliennell,Jotie8Y,Clieri^  Qi)  Stick7iey\v.  Sewell,*!  My.  & 

nell,  L.  R.  8  Ch.  D.  (Ap.)  492,  608.  Cr.  8. 

(c)  IioM7UonY,Ilobifigan,llBiiAy,  (/)  Patten  v.  ehuardianft  of  Ed- 

371.  monton,  31  W.  R.  786. 
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jf ilciyi.      Where  a  diacrefcion  is  given  to  executors  and  others 
'  to  invest  money  on  securities  generally,  unless  personal 

security  is  expressly  or  clearly  implied,  they  ought  not  to 
invest  the  funds  on  personal  security.'  And  even  where 
trustees  are  authorized  to  lend  on  such  personal  security 
as  they  shall  think  sufficient,  they  are  not  enabled  to  lend 
trust  money  to  a  trader  or  trading  concern  (a).  And  an 
indemnity  clause,  declaring  that  they  shall  not  be  liable 
for  the  insufficiency  of  any  security,  will  not  exonerate 
them  from  liability,  if  they  lend  on  palpably  inadequate 
security  (&).    3099. 

It  is  a  breach  of  trust  to  sell  out  stock,  and  invest  the 
proceeds  on  a  mortgage  for  securing  the  re-transfer  of  such 
stock,  and  the  payment  of  interest  equal  to  the  amount  of 
the  dividends  (c).     3100. 

Trustees  are  bound  to  invest  on  securities  of  a  permanent 
nature.  So  that  even  where  trustees  have  power  to  invest 
as  they  think  fit,  they  may  not  invest  upon  securities 
which  at  the  time  are  commanding  a  higher  rate  of  interest 
in  consequence  of  their  being  determinable  (d),    3101. 

An  executor  will  not  be  liable  for  money  allowed  to 
remain  with  bankers  who  fail,  where  it  is  not  an  unrea- 
sonable sum  for  executors  to  keep  in  the  bank  (e),  or 
where  it  was  right  and  reasonable  for  the  money  to  be 
deposited  there  under  the  circumstances  (/).  But  he  will 
be  liable  if  he  places  money  in  the  hands  of  a  banker  by 
way  of  investment,  notwithstanding  an  indemnity  clause 
against  losses  by  a  banker  of  money  deposited  for  safe 
custody  (ff),  .  3102. 
Power  to         By  the  stat.  4  &  5  Will.  4,  c.  29,  s.  1,  it  is  enacted,  that 

(fl)  2  Bop.  Leg.  by  White,  1500,  Eq.  26. 

1501 ;  2  Spence's  Bq.  Jur.  29«,  926.  (f)  Swinfen  v.  Swinfen  (No.  5), 

(*)  Dro»ier  v.  Breret&n,  1 5  Beav .  29  Beav.  211. 

221.  (/)  i^ntrt<?Av.C7flrft^,4D.F.&J. 

(c)  Whitney  v.  »mith,  L.  R.  4  Ch.  248. 

Ap.  513.  (^)  Reyden  v.  We*ley,  29  Bcay. 

{d)  Stercart  v.  Sanderton,  L.  R.  10  213. 
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from  and  after  the  passing  of  the  Act,  "  it  shall  be  lawful  /i" 2^2, 
for  any  person  or  persons  who,  under  or  by  virtue  of  any  j^^^  njone^ 
direction,  trust,  or  power  already  given,  created,  or  reserved  SSsSSties  in 
or  hereafter  to  be  given,  created,  or  reserved  as  aforesaid,  is  ^"**^^- 
or  are  or  shall  be  authorized  or  directed  to  lend  money 
at  interest  on  real  securities  in  England,  Wales,  or  Oreat 
Britain,  to  lend  the  same  or  any  part  thereof  at  interest  on 
real  securities  in  Ireland,  in  the  same  manner  in  all  respects 
as  if  such  investment  had  been  expressly  authorized  in  or 
by  such  direction,  trust,  or  power  as  aforesaid/'  eta    But 
by  s.  2;  it  is  provided,  ^^  that  all  loans  of  money  on  real 
securities  in  Ireland  under  this  Act,  in  which  any  minor  or 
unborn  child  or  person  of  unsound  mind  is  or  may  be  in- 
terested, shall  be  made  by  the  direction  and  under  the 
authority  of  the  Court  of  Chancery  or  Exchequer  in  Eng- 
land, such  direction  or  authority  being  obtained  in  any 
cause  upon  petition  in  a  summary  way."    And  by  s.  5,  it 
is  further  provided,  "  that  the  provisions  of  this  Act  shall 
not  apply  to  any  case  in  which  such  direction,  trust,  or 
power  as  aforesaid  doth  or  shall  or  may  contain  any  express 
restriction  against  the  investment  of  such  money  as  afore- 
said on  securities  in  Ireland."    And  by  s.  6,  "  that  nothing 
contained  in  this  Act  shall  relieve  or  be  construed  to  r^lieve 
any  person  or  persons  intrusted  or  clothed  with  such  direo- 
tion,  trust,  or  power  as  aforesaid  from  any  responsibiLity  as 
to  title,  security,  or  otherwise,  either  at  law  or  in  equity, 
save  that  of  having  lent  and  advanced  such  money  as 
aforesaid  on  real  securities  in  Ireland,  instead  of  having 
invested  such  money  on  real  securities  in  England,  Wales, 
or  Great  Britain."  And  hence,  where  upon  a  petition  under 
this  Act,  the  Court  sanctioned  an  investment,  which  was 
made  without  proper  evidence  of  value,  and  without  the 
consent  of  the  necessary  parties,  and  there  was  a  loss,  the 
trustees  were  held  liable  for  the  breach  of  trust  (a).  3103. 

(a)  Shelford*ft  Real  Prop.  Acts,  627. 
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'^i^CH^i  ^^  *  power  to  invest  upon  the  stocks  or  funds  of  **  any- 
foreign  governments,"  it  should,  in  order  to  exclude 
doubts,  be  expressed,  whether  the  power  is  to  extend  to 
the  separate  States  as  well  as  to  the  United  States,  as  an 
aggregate  (a).    3103a. 

Tnuten  Trustces  cdnnot  act  separately,  but  must  all  loin  both 

most  Join  in  r  J>  j 

Md'recSSS.  ^  conveyances  and  receipts.    3104. 

[Capital  money  arising  under  stat.  45  &  46  Vict  c.  38, 

must  be  paid  to  two  persons  as  trustees  of  the  settlement, 

unless  the  settlement  authorizes  the  receipt  of  capital 

trust  mon^y  of  the  settlement  by  one  trustee  (&).]    3104a. 

Regpond-         A  trustee  is  responsible  for  his  own  acts  and  defaults, 

each  other's  and  for  thosc  wrongful  acts  and  defaults  of  his  co-trustees 

acts  and 

default  to  which  he  is  privy,  and  in  which,  though  without  any 
corrupt  motive,heexpre8sly, tacitly,  or  virtually  acquiesces, 
or  which  would  not  have  happened  but  for  his  own  act  or 
default  (c).  [And  it  is  enacted  by  stat.  45  &  46  Vict, 
c.  38,s.  41  ( Appendix),that  "each  person  who  is  for  the  time 
being  trustee  of  a  settlement  is  answerable  for  what  he 
actually  receives  only,  notwithstanding  his  signing  any 
receipt  for  conformity,  and  in  respect  of  his  own  acts, 
receipts  and  defaults  only,  and  is  not  answerable  in  re- 
spect of  those  of  any  other  trustee,  or  of  any  banker, 
broker,  or  other  person,  or  for  the  insufficiency  or  deficiency 
of  any  securities,  or  for  any  loss  not  happening  through 
his  own  wilful  default/']  3106. 
Tnwtoe  The  trustee  indemnity  clause   does  not  exonerate  a 

cUiS?"  ^  trustee  from  this  liability  for  a  breach  of  trust  committed 
by  his  co-trustee  (rf).  The  insertion  of  it  leads  many,  in 
ignorance  of  this  fact,  to  accept  a  trust,  and  many  others 
to  be  so  remiss  as  to  give  their  co-trustees  the  opportunity 
of  committing  breaches  of  trust,  through   which   they 

(fl)  See  Oadett  v.  Earle,  L.  R.5  (r)  See  Smith's  Manual  of  Eq. 

Ch.  D.  710.  13th  ed.  par.  366. 

(J)  See    8.    89  of  that  Act,  in  {d)  Brwmridge  v.  Brumridge^  27 

Appendix.  Bear.  6. 
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themselves  are  involved  in  a  Chancery  suit,  though  that  ^\%^'2 
often  necessarily  proves  unavailing  to  remedy  the  loss 
occasioned  to  the  cestuis  que  trust.     3106. 

By  the  stat.  22&  23  Vict  c.  35,  s  31,  "every  deed,  will,  Every  tmst 
or  other  instrument  creating  a  trust  either  expressly  or  by  J^^^  ^' 
implication  shall,  without  prejudice  to  the  clauses  actually  ^SSJJfor 
contained  therein,  be  deemed  to  contain  a  clause  in  the  Sdty^^d" 
words  or  to  the  effect  following ;  that  is  to  say,  *  that  the  mentoriSie 
trustees  or  trustee  for  the  time  beiug  of  the  said  deed,  will, 
or  other  instrument  shall  be  respectively  chargeable  only 
for  such  moneys,  stocks,  funds,  and  securities  as  they  shall 
respectively  actually  receive,  notwithstanding  their  respec- 
tively signing  any  receipt  for  the  sake  of  conformity,  and 
shall  be  answerable  and  accountable  only  for  their  own 
acts,  receipts,  neglects,  or  defaults,  and  not  for  those  of  each 
other,  nor  for  any  banker,  broker,  or  other  person  with 
whom  any  trust  moneys  or  securities  may  be  deposited,  nor 
for  the  insufficiency  or  deficiency  of  any  stocks,  funds,  or 
securities,  nor  for  any  other  loss,  unless  the  same  shall 
happen  through  their  own  wilful  default  respectively;  and 
also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for 
the  time  beiug  of  the  said  deed,  will,  or  other  instrument  to 
reimburse  themselves  or  himself,  or  pay  or  discharge  out  of 
the  trust  premises  all  expenses  incurred  in  or  about  the 
execution  of  the  trust  or  powers  of  the  said  deed,  will,  or 
other  instrument."     3107. 

[And  by  stat.  45  &  46  Vict.  c.  38,  s.  42  (Appendix),  it 
is  enacted  that  "  The  trustees  of  a  settlement,  or  any  of 
them,  are  not  liable  for  giving  any  consent,  or  for  not 
making,  bringing,  taking,  or  doing,  any  such  application, 
action,  proceeding,  or  thing,  as  they  might  make,  bring, 
take,  or  do ;  and  in  case  of  purchase  of  land  with  capital 
money  arising  under  this  Act,  or  of  an  exchange,  partition, 
or  lease,  are  not  liable  for  adopting  any  contract  made  by 
the  tenant  for  life^  or  bound  to  inquire  as  to  the  propriety 
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xfi  "cH^i  ^^  ^^  purchase,  exchange,  partition,  or  lease,  or  answer- 
able  as  regards  any  price,  consideration,  or  fine,  and  are 
not  liable  to  see  to  or  answerable  for  the  investigation 
of  the  title,  or  answerable  for  a  conveyance  of  land, 
if  the  conveyance  purports  to  convey  the  land  in  the 
proper  mode,  or  liable  in  respect  of  purchase-money 
paid  by  them  by  direction  of  the  tenant  for  life  to  any 
person  joining  in  the  conveyance  as  a  conveying  party, 
or  as  giving  a  receipt  for  the  purchase-money,  or  in  any 
other  character,  or  in  respect  of  any  other  money  paid  by 
them  by  direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition,  or  lease."  The  first  few  lines  of  this 
section  are  similar  to  a  clause  sometimes  inserted  in 
settlements;  but  the  greater  portion  of  it  is  new,  and 
most  important.]     3107a. 

Remunenir  Trustces,  cxccutors,  dircctors  of  private  companies,  and 
other  persons  standing  in  a  similar  situation,  are  not 
allowed,  even  with  the  consent  of  their  co -trustees,  co- 
executors,  or  coadjutors,  and  however  extraordinary  the 
services  they  may  have  rendered,  to  take  any  remuneration 
by  way  of  commission,  or  brokerage,  or  salary,  without 
some  express  or  implied  provision  for  that  purpose  in  the 
instrument  under  which  they  claim  {a).  And  a  solicitor, 
who  is  a  trustee,  is  not  entitled  to  charge  for  business  done 
by  him  in  relation  to  the  trust,  as  distinguished  from  costs 
out  of  pocket,  although  employed  to  do  it  by  his  co-trustee, 
unless  there  is  a  provision,  in  the  deed  or  will  creating  the 
trust,  enabling  him  to  receive  remuneration  for  the  trans- 
action of  such  business  (b).  And  even  where  there  is  a 
provision  that  a  solicitor  is  to  be  at  liberty  to  chaige  for 
his  professional  services,  he  is  only  entitled  to  charge  for 
services  strictly  professional,  and  not  entitled  to  chaige 

(a)  story's  £q.  Jur.  §  466  a,  1268 ;         (()  Brtmgktan  y.  Br(mghtm,  2  De 
2    Spenoe's    Eq.    Jnr.    945,    946;      Q.  &  S.  422 ;  5  D.  M.  &  O.  160. 
Barrett  v.  HaHley^  L.  B.  2  Eq.  789. 
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for  matters  which  an  executor  or  trustee  ought  to  have  ^f  i^cnyi. 
done  without  the  intervention  of  a  solicitor;  such  as  for  at- 
tendances  to  pay  premiums  on  policies  or  to  make  transfers 
at  the  bank,  attendances  on  proctors,  auctioneers,  legatees, 
and  creditors  (a).  But  trustees  are  entitled,  without  any  BxpenM. 
express  provision,  to  defray  out  of  the  trust  funds  expenses 
legitimately  and  properly  incurred  (b).  [And  stat.  45  &  46 
Vict.  c.  38,  s.  43  (Appendix),  enacts  that  "The  trustees 
of  a  settlement  may  reimburse  themselves  or  pay  and 
discharge  out  of  the  trust  property  all  expenses  properly 
incurred  by  them."  They  may,  however,  be  ordered  to 
pay  personally  the  costs  of  proceedings  rendered  necessary 
by  their  vexatious  conduct  (c).]     3108. 

A  Court  of  Equity  will  not  in  any  case  permit  aPenonain 
trustee  or  other  person  standing  in  a  fiduciary  relation  to  J^JJ2J2»°* 
derive  any  benefit  from  the  property  with  which  he  is  ^^'^ 
intrusted  or  from  the  office  itself  If  a  trustee  or  other 
person  standing  in  a  fiduciary  relation  acquires  property  or 
makes  a  profit  by  means  of  transactions  within  the  scope 
of  his  agency  or  authority,  or  if  a  person  employs  another's 
property  in  any  trade  or  speculation,  there  will  be  a  con- 
structive trust  as  to  the  property  so  acquired  or  the  profits 
thereby  made,  for  the  benefit  of  the  cestui  que  trust,  prin- 
cipal, owner,  or  other  person  standing  in  the  opposite 
relation  (d).  Therefore,  if  a  trustee  compounds  a  debt  for 
less  than  is  due,  he  shall  not  derive  any  advantage  to  him- 
self from  the  transaction  (e).  And  if  a  trustee  purchases  a 
lien  or  mortgage  on  a  trust  estate  at  a  discount,  he  will  not 
be  allowed  the  benefit  of  the  difference,  but  the  purchase 
will  be  a  trust  for  the  cestui  que  trust.  So,  if  a  trustee  or 
a  partner  renews  a  lease  of  the  trust  or  partnership  estate, 

(a)  BwrHn  v.  Darby  (No.  1),  28       Bee  Story's  Eq.  Jur.  §  1211, 1211  a, 
Beav.  825.  1261 ;  1  Spence's  Eq.  Jar.  612  ;  2 

(b)  2  ^pence's  Eq.  Jur,  938.  Spence's  Eq.   Jur.  208/  299,  300  ; 
(o)  InreKniah^sTnuts,S2  W.R.       Siigden,  v.  Grassland,  3  Sm.  k  Gif. 

836.  192. 

(</)  1  Craiae  T.  12,  a  4,  §  38.  (O  1  Gniise  T.  12,  o.  4,  §  38. 

VOL.  IL  K  K 
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que  trust  or  co-partner,  even  though  the  lessor  may  have 
refused  to  grant  a  renewal  to  the  cestui  que  trust  or  co- 
partner (a).  3109. 
wSr^l^  I^  general,  whenever  property  of  one  kind  has  been 
^^^^^^  wrongfully  converted  into  property  of  another  kind,  by  a 
trustee  or  agent,  if  the  property  which  has  been  so  substi- 
tuted can  be  ascertained  to  be  such,  it  will  be  liable  to  the 
rights  of  the  cestui  que  trust  or  principal,  to  which  the 
property  converted  was  subject  (b).  3110. 
^S^S^^iJ'  -^  trust  may  be  extinguished  by  a  transfer  of  the  funds 
a't^^in^  on  the  trusts  of  an  ante-nuptial  settlement,  where  either 
hiatru^^  the  husband  or  wife  was  not  aware  that  the  party  trans- 
ferring them  had  no  power  to  do  so  (c).  And  if  a  trustee 
conveys  the  trust  property  to  a  bon&  fide  purchaser  for 
valuable  consideration,  who  has  paid  his  purchase  money, 
and  had  no  notice  of  the  trust  at  the  time  of  paying  the 
same,  the  trust  is  extinguished  But  if  the  trustee  should 
afterwards  repurchase  or  otherwise  become  entitled  to  the 
same  property,  the  trust  would  be  revived  by  construction 
of  equity  (rf).  A  purchaser  has  ho  right  to  a  conveyance 
from  trustees  where  they  had  no  right  to  sell  at  all,  or  not 
in  the  way  in  which  they  did  sell,  and  where  the  purchaser 
was  aware  of  that  circumstance  before  he  paid  his  purchase 
money  (e).  And  if  a  trustee  conveys  or  assigns  the  trust 
property  for  valuable  consideration,  in  violation  of  the 
trust,  to  a  person  who  is  aware  of  that  circumstance,  or 
conveys  or  assigns  it  without  valuable  consideration,  even 
to  a  person  who  has  no  notice,  such  person  will  be  treated 
as  a  trustee  for  the  cestui  que  trust.    And  if  a  person, 

(a)  story's  Eq.  Jur.  §  1211 ;  1  (<?)  Cocper  v.  Warmald,  27Beav. 

Spence's  Eq.  Jur.  512  ;  2  Spence's  266. 

Bq.  Jur.  208,  299,  300 ;  1  Cruise  T.  ((f)  See  Story's  Eq.  Jur.  §  1264, 

12,  c.  1,  §  61.    As  to  purchases  by  andnote;  2  Speilce'sEq.  Jur.  40,195, 

trustees,  see  supra,  par.  2364.  196  ;  1  Cruise  T.  12,  c.  4,  §  10, 12, 13. 

(ft)  See  Story's  Eq.  Jur.  §  1158,  (0  Danee  v.  Qoldingham,  L.  R.  8 

1560  :  2  Spence's  Bq.  Jur.  203.  Ch.  Ap.  902. 
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though  without  any  notice  of  a  trust,  and  for  valuable  ^^^^ 
consideration,  takes  from  a  trustee  a  mere  equitable  estate, 
interest,  or  charge,  when  for  his  own  safety  he  ought  to 
have  required  a  legal  estate,  interest,  or  charge,  he  cannot 
set  it  up  against  the  cestui  que  trust,  where  the  trustee 
wrongfully  created  it  (a).  And  an  executor  is  deemed  a 
trustee  of  the  assets  ofhis  testator  (6).    3111. 

If  a  cestui  que  trust  is  in  possession,  that  is  constructive 
notice  of  the  trust  to  a  purchaser  from  the  trustee (er).  3112. 

A  trustee  may  bind  the  estate  by  a  bon&  fide  mortgage 
or  other  specific  lien,  without  notice  of  the  trust.  But  the 
trust  property  will  not  be  bound  by  any  judgment  or  other 
claim  of  creditors  against  the  trustees  {d).     3113. 

By  the  stat.  23  &  24  Vict.  c.  145,  after  reciting  that  "  it  po^««  ,^ 

J  '  ^o  given  by  the 

is  expedient  that  certain  powers  and  provisions  which  it  is  ^?  J^* 
now  usual  to  insert  in  settlements,  mortgages,  wills,  and 
other  instruments  should  be  made  incident  to  the  estates 
of  the  persons  interested,  so  as  to  dispense  with  the 
necessity  of  inserting  the  same  in  terms  in  every  such 
instrument"  :  it  is  enacted  that  "in all  cases  where  by  any  TnwteeB 

**         •'    empowered 

will,  deed,  or  other  instrument  of  settlement  it  is  expressly  J^inSSt^ 
declared  that  trustees  or  other  persons  therein  named  or  ^Ikurtton 
indicated  shall  have  a  power  of  sale,  either  generally,  or  in  ^n^n^ 
any  particular  event,  over  any  hereditaments  named  or 
referred  to  in  or  from  time  to  time  subject  to  the  uses  or 
trusts  of  such  will,  deed,  or  other  instrument,  it  shall  be 
lawful  for  such  trustees  or  other  persons,  whether  such 
hereditaments  be  vested  in  them  or  not,  to  exercise  such 
power  of  sale  by  selling  such  hereditaments,  either  together 
or  in  lots,  and  either  by  auction  or  private  contract,  and 
either  at  one  time  or  at  several  times,  and  (in  ca^e  the  Power  to 

exohaiige. 

power  shall  expressly  authorize  an  exchange)  to  exchange 

(a)  Shropshire  Z/nion  RMwa/yt,  Spence's  Eq.  Jur.  512  ;  2  Id.   40, 

^c,  Co.  V.  The  Queen,  L.  R.  7  H.  L.  195, 298  ;  1  Cruiae  T.  12,  c.  4,  §  13. 

496.  (c)  2  Pres.  Shep.  T.  507,  n.  (8). 

(ft)  Story's  Bq.  Jur.  §  1257  ;  1  (^  Story's  Bq.  Jur.  §  977. 

kk2 
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T^'IfcH^'s.  ^^7  hereditaments  which  for  the  time  being  shall  be  subject 

to  the  uses  or  trusts  aforesaid  for  any  other  hereditaments 

in  EngUmd  or  Wales  or  in  Ireland  (as  the  case  may  be), 

and  upon  such  exchange  to  give  or  receive  any  money  for 

equality  of  exchange  "  (s.  1).    3114. 

Side°12d»      "^^  "^*  shall  be  lawful  for  the  persons  making  any  such 

Sti^^^  sale  or  exchange  to  insert  any  such  special  or  other  stipu- 

^^^  in,  lations,  either  as  to  title  or  evidence  of  title,  or  otherwise, 

vary  oon-     in  any  conditions  of  sale,  or  contract  for  sale  or  exchange, 

traots,  and 

»»-mu.        as  they  shall  think  fit,  and  also  to  buy  in  the  hereditaments 
or  any  part  thereof  at  any  sale  by  auction,  and  to  rescind 
or  vary  any  contract  for  sale  or  exchange,  and  to  resell  the 
hereditaments  which  shall  be  so  bought  in,  or  as  to  which 
the  contract  shall  be  so  rescinded,  without  being  respon- 
pwu>c:a<m    sible  for  any  loss  which  may  be  occasioned  thereby,  and  no 
<'*^*^-        purchaser  under  any  such  sale  shall  be  bound  to  inquire 
whether  the  persons  making  the  same  may  or  may  not 
have  in  contemplation  any  particular  re-investment  of  the 
purchase  money  in  the  purchase  of  any  other  heredita- 
ments or  otherwise  "  (s.  2)  (a).    3116. 
TruBte«  "  For  the  purpose  of  completing  any  such  sale  or  ex- 

iSjI'Jte'      change  as  aforesaid,  the  persons  empowered  to  sell  or 
t^S^n^   exchange  as  aforesaid  shall  have  full  power  to  convey  or 
otherwise  dispose  of  the  hereditaments  in  question,  either 
by  way  of  revocation  and  appointment  of  the  use  or  other- 
wise, as  may  be  necessary ''  (s.  3).     3116. 
^°?*^^         "The  money  so  received  upon  any  such  sale  or  for 

aiisuig  from  ''  t  •r 

SuiwSSt^  ©quality  o^ exchange  as  aforesaid  shall  be  laid  out  in  the 
u^r  manner  indicated  in  that  behalf  in  the  will,  deed,  or 
instrument  containing  the  power  of  sale  or  exchange,  or 
if  no  such  indication  be  therein  contained  as  to  all  or  any 
part  of  such  money,  then  the  same  shall  with  all  con- 
venient speed  be  laid  out  in  the  purchase  of  other  here- 
ditaments iu  fee  simple  in  possession  to  be  situate  in 

(a)  Ajb  to  depreciatory  conditions  by  truBteeSi  see  supra,  par.  1862. 
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England  or  Wales  or  in  Ireland  (as  the  case  may  be),  or  ^^iJq^\ 
of  lands  of  a  leasehold  or  copyhold  or  customary  tenure, 
which,  in  the  opinion  of  the  persons  making  the  purchase, 
are  convenient  to  be  held  therewith  or  with  any  other 
hereditaments  for  the  time  being,  subject  to  the  subsisting 
uses  or  trusts  of  the  same  will,  deed,  or  other  instrument 
of  settlement  in  which  the  power  of  sale  or  exchange  was 
contained ;  and  all  such  hereditaments  so  to  be  purchased 
or  taken  in  exchange  as  aforesaid  as  shall  be  freeholds  of 
inheritance  shall  be  settled  and  assured  to  the  uses,  upon 
and  for  the  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisoes,  and  declarations,  to 
which  the  hereditaments  sold  or  given  in  exchange  were 
or  would  have  been  subject,  or  as  near  thereto  as  the 
deaths  of  parties  and  other  intervening  accidents  wiU 
admit  of^  but  not  so  as  to  increase  or  multiply  charges ; 
and  all  such  hereditaments  so  to  be  purchased  or  taken  in 
exchange  as  aforesaid  as  shall  be  of  leasehold  or  copyhold 
or  customary  tenure  shall  be  settled  and  assured  upon  and 
for  such  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  and  declarations,  as 
shall,  as  nearly  as  may  be,  correspond  with  and  be  similar 
to  the  aforesaid  uses,  trusts^  intents,  and  purposes,  powers, 
provisoes,  and  declarations,  but  not  so  as  to  increase  or 
multiply  charges,  and  so  that  if  any  of  the  hereditaments 
so  to  be  purchased  shall  be  held  by  lease  for  years  the 
same  shall  not  vest  absolutely  in  any  tenant  in  tail  by 
purchase  who  shall  not  attain  the  age  of  twenty-one  years ; 
and  any  such  purchase  as  aforesaid  may  be  made  subject 
to  any  special  conditions  as  to  title  or  otherwise:  Pro> 
vided  that  no  leasehold  tenement  shall  be  purchased  under 
the  powers  hereinbefore  contained  which  is  held  for  a  less 
period  than  sixty  years  "  (s.  4).    3117. 

''  Provided  nevertheless.  That  it  shall  be  lawful  for  the  or  in  pay- 

mentofin- 

persons  exercising  any  such  power  as  aforesaid,  if  they  cnmbnnoeB 
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Honey 
arising  from 
sales,  etc., 
not  to  be 
laid  out,  nor 
lands  ez- 
ohangod, 
elsewhere 
than  in  the 
oountry  in 
which  land 
sold  or 
exchanged 
is  situated. 


Until  pur- 
chose  of 
lands,  etc, 
money  to  bo 
inyested  at 
interest. 


Trustees  of 
renewable 
leaseholds 
may  renew. 


shall  think  fit,  to  apply  any  money  to  be  received  upon 
any  sale  or  for  equality  of  exchange  as  aforesaid,  or  any 
part  thereof,  in  lieu  of  purchasing  land  therewith^  in  or 
towards  paying  off  or  discharging  any  mortgage  or  other 
charge  or  incumbrance  which  shall  or  may  affect  all  or 
any  of  the  hereditaments  which  shall  then  be  subject  to  the 
same  uses  or  trusts  as  those  to  which  the  hereditaments 
sold  or  given  in  exchange  were  or  was  subject"  (s.  5).  3118. 

"  No  money  arising  from  any  such  sale  or  exchange  of 
lands  or  hereditaments  in  England  or  Wales  shall  be  laid 
out  in  the  purchase  of  lands  or  hereditaments  situate 
elsewhere  than  in  England  or  Wales,  and  no  lands  situate  in 
England  or  Wales  shall,  under  any  such  power  as  aforesaid, 
be  exchanged  for  any  lands  or  hereditaments  situate  else- 
where than  in  England  or  Wales ;  and  no  money  arising 
from  any  such  sale  or  exchange  of  lands  in  Ireland  shall  be 
laid  out  in  the  purchase  of  lands  or  hereditaments  situate 
elsewhere  than  in  Ireland,  and  no  lands  or  hereditaments 
situate  in  Ireland  shall,  under  any  such  power  as  aforesaid, 
be  exchanged  for  any  lands  or  hereditaments  situate  else- 
where than  in  Ireland  "  (s.  6).    3119. 

"  Until  the  money  to  be  received  upon  any  sale  or  for 
equality  of  exchange  as  aforesaid  shall  be  disposed  of  in 
the  manner  herein  mentioned,  the  same  shall  be  invested 
at  interest  for  the  benefit  of  the  same  parties  who  would 
be  entitled  to  the  hereditaments  to  be  purchased  there- 
with as  aforesaid,  and  the  rents  and  profits  thereof,  in 
case  such  purchase  and  settlement  as  aforesaid  were  then 
actually  made  "  (s.  7).    3120. 

''  It  8hall  be  lawful  for  any  trustees  of  any  leaseholds 
for  lives  or  years  which  are  renewable  from  time  to  time, 
either  under  any  covenant  or  contract  or  by  custom  or 
usual  practice,  if  they  shall  in  their  discretion  think  fit, 
and  it  shall  be  the  duty  of  such  trustees,  if  thereunto 
required  by  any  person  having  any  beneficial  interest, 
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present  or  future  or  contingent,  in  such  leaseholds,  to  use  /i'^qh^^ 
their  best  endeavours  to  obtain  from  time  to  time  a 
renewed  lease  of  the  same  hereditaments  on  the  accus- 
tomed and  reasonable  terms,  and  for  that  purpose  it  shall 
be  lawful  for  any  such  trustees  from  time  to  time  to  make 
or  concur  in  making  such  surrender  of  the  lease  for  the 
time  being  subsisting,  and  to  do  all  such  other  acts  as 
shall  be  requisite  in  that  behalf;  but  this  section  is  not  to 
apply  to  any  case  where  by  the  terms  of  the  settlement 
or  will  the  person  in  possession  for  his  life  or  other  limited 
interest  is  entitled  to  enjoy  the  same  without  any  obli- 
gation to  renew  the  lease  or  to  contribute  to  the  expense 
of  renewing  the  same ''  (s.  8).     3121. 

"  In  case  any  money  shall  be  required  for  the  purpose  Money  for 
of  paying  for  equality  of  exchange  as  aforesaid,  or  for  exchange 
renewal  of  any  lease  as  aforesaid,  it  shall  be  lawful  for  the  fenewai  of 

•^  '  leasee,  how 

persons  effecting  such  exchange  or  renewal  to  pay  the  P">^i<iod. 
same  out  of  any  money  which  may  then  be  in  their  hands 
in  trust  for  the  persons  beneficially  interested  in  the  lands 
to  be  taken  in  exchange,  or  comprised  in  the  renewed 
lease,  whether  arising  by  any  of  the  ways  and  means 
hereinbefore  mentioned  or  otherwise,  and  notwithstanding 
the  provisions  for  the  application  of  money  arising  from 
sales  or  exchanges  hereinbefore  contained;  and  if  they 
shall  not  have  in  their  hands  as  aforesaid  sufficient  money 
for  the  purposes  aforesaid,  it  shall  be  lawful  for  such 
persons  to  raise  the  money  required  by  mortgage  of  the 
hereditaments  to  be  received  in  exchange  or  contained  in 
the  renewed  lease  (as  the  case  may  be),  or  of  any  other 
hereditaments  for  the  time  being  subject  to  the  subsisting 
uses  or  trusts  to  which  the  hereditaments  taken  in  ex- 
change or  comprised  in  the  renewed  lease  (as  the  case  may 
be)  shall  be  subject;  and  for  the  purpose  of  effecting 
such  mortgage  such  persons  shall  have  the  same  powers 
of  conveying  or  otherwise  assuring  as  are  herein  contained 
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T.Y*CH^i  ^^^  reference  to  a  conveyance  on  sale ;  and  no  mortgagee 
advancing  money  upon  such  mortgage  purporting  to  be 
made  under  this  power  shall  be  bound  to  see  that  such 
money  is  wanted,  or  that  no  more  is  raised  than  is  wanted 
for  the  purposes  aforesaid ''  (s.  9).    3122. 
Consent  to        '*No  such  salc  or  cxchauge  as  aforesaid,  and  no  purchase 
^^l^gj^*"    of  hereditaments  out  of  money  received  on  any  such  sale 
or  exchange  as  aforesaid,  shall  be  made  without  the 
consent  of  the  person  appointed  to  consent  by  the  will, 
deed,  or  other  instrument,  or  if  no  such  person  be  ap- 
pointed, then  of  the  person  entitled  in  possession  to  the 
receipt  of  the  rents  and  profits  of  such  hereditaments,  if 
there  be  such  a  person  under  no  disability;  but  this  clause 
shall  not  be  taken  to  require  the  consent  of  any  person 
where  it  appears  from  the  will,  deed,  or  other  instru- 
ment to  have  been  intended  that  such  sale,  exchange,  or 
purchase  should  be  made  by  the  person  or  persons  making 
the  same   without  the  consent  of  any  other  person" 
(&  10).    3123. 
Who  deemed     "For  the  purposcs  of  this  Act,  a  person  shall  be  deemed 
^Jj^^     to  be  entitled  to  the  possession  or  to  the  receipt  of  the 
or  inoome.    j-^jj^  j^^j  iucomc  of  land  or  personal  property,  although 
his  estate  may  be  charged  or  incumbered,  either  by  him- 
self or  by  any  former  owner,  or  otherwise  howsoever  to 
any  extent;  but  the  estates  or  interests  of  the  parties 
entitle  to  any  such  charge  or  incumbrance  shall  not  be 
affected  by  the  acts  of  the  person  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  income  as  aforesaid, 
unless  they  shall  concur  therein  "  (s.  31).     3124. 
Powers,  etc,      "  Nouc  of  the   powers  or  incidents  hereby  conferred 

hereby  \  ^ 

Kiven  may    qj.  auncxcd  to  particular  offices,  estates,  or  circumstances 

be  nogatiyed  *  '  ' 

disSSSra    s*^*^  ^^®  effect  or  be  exercisable  if  it  is  declared  in  the 

Sibj»c?to^  deed,  will,  or  other  instrument  creating  such  offices,  estates, 

proi^onfl.    or  circumstances  that  they  shall  not  take  effect;  and  where 

there  is  no  such  declaration,  then  if  any  variations  or  limita- 
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tions  of  any  of  the  powers  or  incidents  hereby  conferred  r^i%l^2, 
or  annexed  are  contained  in  such  deed,  will,  or  other  in- 
strument,  such  powers  or  incidents  shall  be  exercisable  or 
shall  take  effect  only  subject  to  such  variations  or  limita- 
tions "  (s.  32).     3126. 

"  Nothing  in  this  Act  contained  shall  be  deemed  to  Proviaions 

*=*  in  the  Act 

empower  any  trustees  or  other  persons  to  deal  with  or}»^jjJ«" 
affect  the  estates  or  rights  of  any  persons  soever,  except  rtr^oni 
to  the  extent  to  which  they  might  have  dealt  with  or 
affected  the  estates  or  rights  of  such  persons  if  the  deed, 
will,  or  other  instrument  under  which  such  trustees  or 
other  persons  are  empowered  to  act  had  contained  express 
powers  for  such  trustees  or  other  persons  so  to  deal  with 
or  affect  such  estates  or  rights  "  (s.  33).    3126. 

"  The  provisions  contained  in  this  Act  shall,  except  as  commeuoe- 

*  *  ment  of  Act 

hereinbefore  otherwise  provided,  extend  only  to  persons 
entitled  or  acting  under  a  deed,  will,  codicil,  or  other  in- 
strument executed  after  the  passing  of  this  Act,  or  under 
a  will  or  codicil  confirmed  or  revived  by  a  codicil  executed 
after  that  date,"  ie.,  28th  August,  1860  (s.  34).    3127. 

[The  preceding  sections  of  stat.  23  &  24  Vict.  c.  146,S!»t.45&46 

*•  XT  o  '  Vict.  c.  38. 

are  now  repealed  by  stat.  45  &  46  Vict.  c.  38,  s.  64  (Ap-  ^^dtSf 
pendix) ;  but  such  repeal  does  not  affect  any  right  accrued,  ^^^^' 
or  obligation  incurred,  or  the  validity,  or  operation,  of  any 
instrument  made,  or  of  anything  done,  or  of  any  order 
made,  or  any  action,  proceeding,  or  thing  pending,  or  un- 
completed before  the  1st  of  January,  1883.  The  latter 
Act  confers  on  the  tenant  for  life  powers  similar  to  those 
given  to  trustees  by  the  repealed  sections  (a),  but  he  is 
required  to  give  previous  notice  to  the  trustees  of  the 
settlement  (b).  It  also  contains  provisions  respecting  the 
application  of  money  in  Court  under  the  Lands  Clauses 
Acts  and  other  Acts,  including  stat.  40  &  41  Vict.  c.  18 

(a)  See  sapra,  par.  448  c  et  seq.,  stat.  45  &  46  Vict.  c.  38,  in  Appendix, 
and  par.  1963  a;  also  the  fiist  and.  (()  SAbaiso;  In  re  Ray^s Settled 
the  third  and  following  sections  of      Estateiy  L.  B.  26  Ch.  D.  464% 
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ABtore- 

oeipteof 

troBtew 

being 

effectual 

diBchaiges. 


Tfirc^^i.  (Appendix),  and  in  the  hands  of  trustees  under  the  pro- 
visions  of  a  settlement  (a).  And  money  arising  from 
leases  and  sales  by  the  Court  under  the  last-mentioned 
statute  may  also  be  applied  in  the  manner  provided  by 
that  Act.]     3127a. 

By  the  stat  7  &  8  Vict.  c.  76,  s.  10,  it  was  enacted 
"  that  the  bond,  fide  payment  to  and  the  receipt  of  any 
person  to  whom  any  money  shall  be  payable  upon  any 
express  or  implied  trust  or  for  any  limited  purpose,  or  of 
the  survivors  or  survivor  of  two  or  more  mortgagees  or 
holders,  or  the  executors  or  administrators  of  such  sur- 
vivor, or  their  or  his  assigns,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application  or 
being  ajiswerable  for  the  misapplication  thereof,  unless 
the  contrary  shall  be  expressly  declared  by  the  instrument 
creating  the  trust  or  security."  This  enactment,  which 
only  took  effect  on  the  first  day  of  January,  1845,  was 
repealed  by  the  stat.  8  &  9  Vict.  c.  106,  s.  1,  as  from  the 
first  day  of  October  in  the  same  year  (b).  But  by  the 
stat.  22  &  23  Vict.  c.  35,  s.  23,  "  the  bon&  fide  payment  to 
and  the  receipt  of  any  person  to  whom  any  purchase  or 
mortgage  money  shall  be  payable  upon  any  express  or 
implied  trust  shall  effectually  discharge  the  person  paying 
the  same  from  seeing  to  the  application  or  being  answer- 
able for  the  misapplication  thereof,  unless  the  contrary 
shall  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security."  And  by  the  stat.  23  &  24i  Vict.  c.  145, 
s.  29  {c),  ^*  the  receipts  in  writing  of  any  trustees  or  trustee 
for  any  money  payable  to  them  or  him  by  reason  or  in 
the  exercise  of  any  trusts  or  powers  reposed  or  vested  in 
them  oi*  him  shall  be  suflicient  dischaiges  for  the  money 
therein  expressed  to  be  received,  and  shall  effectually 
exonerate  the  persons  paying  such  money  from  seeing  to 

(a)  See  bs.  32 — i  of  stat.  45  &  46  (c)  But  see  ss.  32 — 4,  supra,  par. 
Vict.  c.  38,  in  Appendix. 

(b)  See  supra,  par.  1673,  1674. 


3125—7,  3127  a. 
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the  application  thereof,  or  from  being  answerable  for  any  /^chTIj 
loss  or  misapplication  thereof."  [But  this  section  is  re- 
pealed  by  stat.  44  &  45  Vict.  c.  41  (Appendix),  which 
enacts  by  s.  36,  that  "the  receipt  in  writing  of  any 
trustees  or  trustee  for  any  money,  securities,  or  other 
penional  property  or  effects  payable,  transferable,  or  de- 
liverable to  them  or  him  under  any  trust  or  power  shall 
be  a  sufficient  discharge  for  the  same,  and  shall  effectually 
exonerate  the  person  paying,  transferring,  or  delivering 
the  same  from  seeing  to  the  application,  or  being  answer- 
able for  any  loss  or  misapplication  thereof."  And  the 
more  recent  stat.  45  &  46  Vict,  c  38,  s.  40  (Appendix),  also 
contains  a  similar  provision.]     3128. 

When  all  the  duties  of  a  trustee  are  at  an  end,  and  this  conyeyanoe 

of  legal 

is  clearly  shown  to  him,  and  he  has  no  notice  of  any  "*?*?  ^ 
disposition  or  incumbrance  made  by  the  cestui  que  trusty  *™^ 
he  must,  on  demand,  convey  the  legal  estate  to  his  cestui 
que  trust,  at  the  peril  of  paying  the  costs  of  any  suit  occa- 
sioned by  his  refusal.  In  cases  of  real  doubt  or  difficulty, 
a  trustee,  before  he  parts  with  his  estate,  is  fully  justified 
in  requiring  an  indemnity  from  his  cestui  que  trust,  or  in 
seeking  the  direction  and  indemnity  of  the  Court  (a). 
Where  the  beneficial  occupation  of  a  trust  estate  by  the 
person  entitled  to  it  has  given  reason  to  suppose  that  there 
was  a  conveyance  of  the  l^al  estate  to  the  person  who  was 
equitably  entitled  to  it,  a  jury  may  be  directed  to  presume 
such  a  conveyance  (&).    3129. 

Where  there  is  a  devise,  bequest,  conveyance,  or  assign-  Bemmcia- 
ment  to  two  trustees,  whether  nommatim  or  not^  and  one  i^rust. 
assents  and  the  other  disclaims,  the  property  passes  to  the 
assenting  trustee.    And  if  power  is  given  to  them,  whether 
nominatim  or  not,  to  give  receipts,  the  receipt  of  the  as- 
senting trustee  alone  will  be  sufficient  ({?).     3130. 

(a)  2  Spence's  Eq.  Jur.  48.  (c)    2  8pence*8   Eq.  Jur.  361 ; 

(J)  1  Cruise  T.  12,  c.  2,  §  39.  Lewin  on  Trusts,  3rd  ed.  532—3 ; 
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•Lhc^'i.  -^  disclaiming  trustee  should  not  convey  the  estate  to 
his  co-trustee ;  for,  according  to  Crevv  v.  Dicken  (a),  if  a 
trHstee  refusing  to  act,  reconveys  his  interest  to  his  co- 
trustee, he  thereby  accepts  the  trust,  though  he  conveys 
away  the  estate  (b).  But  according  to  Nielson  v.  Worda^ 
Toorth  ((?),  a  release,  with  intent  to  operate  as  a  disclaimer, 
will  be  held  to  amount  to  a  disclaimer  in  equity  (d).  3131. 
T^t«»Act.  By  the  stat.  18  &  14  Vict  c.  60,  s.  1,  the  stat.  11  Geo. 
4  &  1  Will.  4,  c.  60,  as  to  trustees  and  mortgagees,  the  stat. 
4  &  5  WilL  4,  a  2«3,  as  to  escheat  and  forfeiture  of  trust 
property,  and  the  stat.  1  &  2  Vict.  c.  69,  as  to  heirs 
and  devisees  of  mortgagees,  are  repealed,  but  without 
reviving  the  Acts  repealed  thereby.     3132. 

By  the  same  statute  (13  &  14  Vict  c.  60),  an  order  may 
be  made,  vesting  in  any  other  persons  estates  vested  in 
trustees  or  mortgagees  who  are  of  unsound  mind  (s.  3), 
or  are  infants  (s.  7),  or  in  trustees  who  are  out  of  the  juris- 
diction or  cannot  be  found  (ss.  9,  10).    3133. 

An  order  may  also  be  made  releasing  or  disposing  of  to 

which  such  trustees  or  mortgagees  are  entitled  (ss.  4, 8, 11, 
12).     3134. 

A  similar  vesting  order  may  be  made  as  to  estates  in 
trustees,  where  it  is  uncertain  which  was  the  survivor 
(s.  13) ;  or  where  it  is  uncertain  whether  the  last  trustee 
is  living  or  dead  (s.  14) ;  or  where  a  trustee  dies  intestate 
without  an  heir,  or  it  is  not  known  who  is  his  heir  or 
devisee  (s.  15).     3136. 

A  similar  vesting  order  may  be  made  in  the  case  of  con- 
tingent rights  of  unborn  trustees  (s.  16).     3136. 

An  order  may  also  be  made  vesting  in  any  other  persons 

Hill  on  Trustees,  484  ;  Sugd.  V.  &  698  ;  1  Cruise  T.  12,  c  4,  §  59. 

P.  18th  ed.  547 ;  Ado/tm-v.  TaufUan,  {c)  2  Swanst.  365. 

5  Mad.  435.  (</)  See  3  Jarm.  &.    Byth.    by 

(a)  4  Ves.  97.  Sweet,  700—702. 

(2>)  3  Jarm.  &  Byth.  by  Sweet, 


OF  TBUSTEBS.  1245 

the  right  to  transfer  any  stock,  or  receive  the  income  Tf^ca^i. 

thereof,  or  to  sue  for  a  chose  in  action  on  any  interest  in ^ 

respect  thereof,  in  the  case  of  trustees  or  mortgagees  or 
personal  representatives  of  unsound  mind  (ss.  5, 6,  20),  or 
trustees  or  personal  representatives  out  of  the  jurisdiction 
or  not  to  be  found,  or  concerning  whom  it  is  not  known 

m 

whether  they  are  living  or  dead  (ss.  22,  25,  20),  or  in  the 
case  of  trustees  or  personal  representatives  who  neglect  or 
refuse  to  transfer  or  receive  the  income,  or  trustees  who 
neglect  or  refuse  to  sue  for  any  chose  in  action  (see  ss.  23, 
24,  25,  as  amended  by  ss.  4  and  5  of  the  stat.  15  &  16  Vict 
c.  55).  Sections  21,  26,  define  the  effect  of  such  an  order 
as  last  mentioned.     3137. 

Power  is  given  to  appoint  a  person  to  convey,  assign, 
release,  or  dispose  of,  instead  of  making  a  vesting  or  re- 
leasing order  (s.  20).    3138. 

The  same  powers  are  given  to  the  Courts  in  Lancaster 
and  Durham,  as  regards  lands  within  their  jurisdiction 
(a  21).    3139. 

Section  28  defines  the  effect  of  an  order  vesting  copy- 
hold or  customary  lands,  or  appointing  a  person  to  convey 
them.     3140. 

Section  29  relates  to  the  case  of  lands  ordered  to  be  sold 
for  payment  of  debts ;  and  section  30  enables  the  Court 
to  declare  certain  persons  to  be  trustees.    3141. 

Sections  32 — 35  confer  a  general  power  on  the  Court 
to  appoint  new  trustees,  and  vest  in  them  the  here- 
ditaments, or  the  right  to  call  for  a  transfer,  or  to  receive 
dividends,  or  to  sue.    3142. 

By  the  stat.  15  &  16  Vict,  a  55,  intituled  "An  Act  to  Act  to  ex- 
extend  the  Provisions  of  the  Trustee  Act,  1850,"  the  pro-  Act,  i85o. 
visions  of  the  29th  section  of  that  Act  are  applied  to  de- 
crees for  sales  generally,  and  are  otherwise  extended.  3143. 

By  s.  2  (which  repeals  the  I7th  and  18th  sections  of  the 
Trustee  Act,  1850),  power  is  given  to  make  an  order,  vest- 
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rf  i^H^i.  ^S  ^  another  person  an  estate,  or  releasing  a  contingent 
right,  on  refusal  or  neglect  of  a  trustee  to  convey  or  release. 
3144. 

By  s.  3,  power  is  given  to  make  an  order  vesting  in 
another  person  the  right  to  transfer  or  receive  the  income 
of  stock  in  the  name  of  an  infant  trustee.     3146. 

By  8.  8,  power  is  given  to  appoint  new  trustees  in  the 
place  of  persons  convicted  of  felony.    3146. 

By  s.  9, ''  in  all  cases  where  it  shall  be  expedient  to  ap- 
point a  new  trustee,  and  it  shall  be  found  inexpedient, 
difScult,  or  impracticable  so  to  do  without  the  assistance  of 
the  Court  of  Chancery,  it  shall  be  lawful'for  the  said  Court 
to  make  an  order  appointing  a  new  trustee  or  new  trustees, 
whether  there  be  any  existing  trustee  or  not  at  the  time  of 
making  such  order."    3147. 

[Where  a  testator  became  a  lunatic  and  the  trustees 
appointed  by  his  will  predeceased  him,  the  Court,  acting 
under  this  section,  appointed  new  trustees  of  the  will,  to 
receive  the  proceeds  of  the  sale  of  the  real  estate  of  the 
lunatic,  which  had  been  paid  into  Court  (a).]     3147a. 

The  Trustee  Act,  1850,  contains  an  interpretation  clause 
(s.  2) ;  and  by  &  12  of  the  subsequent  Act,  that  Act  is  to 
be  construed  as  part  of  the  former  Act.     3148. 

By  s.  13,  vesting  orders  under  these  Acts  are  to  be 

chargeable  with  the  same  duty  as  deeds.    3149. 

2Sil?fe6      ^y  ^^®  statute  37  &  38  Vict.  c.  78,  s.  5,  *'  upon  the  death 

TMUn  «e.  ^^  ^  ^^^  trustee  of  any  corporeal  or  incorporeal  heredi- 

^^^1^2^.  tament  of  which  such  trustee  was  seised  in  fee  simple, 

such  hereditament  shall  vest  like  a  chattel  real  in  the 

legal  personal  representative  from  time  to  time  of  such 

trustee."    3160. 

By  the  statute  38  &  39  Vict  c.  87,  s.  48,  it  is  enacted 
that  *'  section  five  of  the  Vendor  and  Purchaser  Act,  1874, 
shall  be  repealed  on  and  after  the  commencement  of  this 

(a)  In  re  Oris,  L.  B.  24  Ch,  D.  (Ap.)  271, 
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Act,  except  as  to  anjrthing  duly  done  thereunder  before  the  ^\^q^2 

commencement  of  this  Act ;  and,  instead  thereof,  be  it 

enacted,  that  upon  the  death  of  a  bare  trustee  intestate  as 
to  any  corporeal  or  incorporeal  hereditament  of  which  such 
trustee  was  seised  in  fee  simple,  such  hereditament  shall 
vest  like  a  chattel  real  in  the  legal  personal  representative 
from  time  to  time  of  such  trustee ;  but  the  enactment  by 
this  section  substituted  for  the  aforesaid  section  of  the 
Vendor  and  Purchaser  Act,  1874,  shall  not  apply  to  lands 
registered  under  this  Act."    3161. 

[But  as  regards  cases  of  death  after  the  31st  day  of 
December,  1881,  this  enactment  is  repealed  by  stat.  44  & 
45  Vict  c.  41,  s.  30  (Appendix),  which  enacts  "  section 
four  of  the  Vendor  and  Purchaser  Act,  1874,  and  section 
forty-eight  of  the  Land  Transfer  Act,  1875,  are  hereby 
repealed/'  and  in  its  place  a  more  extensive  provision  is 
substituted  (a).]     3162. 

In  selectini?  a  person  for  the  oflSce  of  trustee,  the  Court  PrindpieB  of 

°        ^  '  the  Court 

will  have  regard  to  the  wishes  of  the  author  of  the  trust,  inwiecting 

o  '  new 

expressed  in,  or  clearly  to  be  collected  from  the  insti'ument  *™**®^ 
creating  it.  Again,  the  Court  will  not  appoint  a  person  to 
be  a  trustee,  with  a  view  to  the  interest  of  some  of  the 
persons  interested  under  the  trust,  in  opposition  to  the  in- 
terests of  others.  For  it  is  the  essence  of  the  duty  of  eveiy 
trustee  to  hold  an  even  hand  between  the  parties  interested 
under  the  trust.  And  thirdly,  the  Court  will  have  regard 
to  the  question,  whether  the  appointment  will  promote  or 
impede  the  execution  of  the  trust  (b).     3163. 

[The  Court  will  not  admit  the  word  "  gentleman  "  to 
be  a  sufficient  description  of  a  person,  who  makes  an 
affidavit,  as  to  the  iitness  of  a  proposed  new  trustee  ((?).] 
3163a. 

(a)  See  sapra,  par.  3089  a,  and  sa  A  p.  484. 

to  Ireland  see  section  23  of  stat.  44  (c)  In  re  Orde^  L.  R.  24  Ch.  D. 

&  46  Vict.  c.  41,  in  Appendix.  (Ap.)  271. 

(fi)  In  re  Ih/ipest,  L.  R.  1  Ch, 
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tT ircH^i  ^^^  general  rule  is  that  the  Court  will  not  appoint  a 
tenant  for  life.  But  those  to  whom  a  power  of  appointing 
new  trustees  is  given  by  the  deed  or  will,  and  k  fortiori 
the  Court  itself,  may  appoint  a  tenant  for  life,  unless 
there  is  any  indication  in  the  instrument  against  such  an 
appointment  (a),     8164. 

powcurof  [The  Stat.  23  &  24  Vict.  c.  145,  which  recites  that  it  was 

appointing  *-  ' 

^^ij^^  made  to  dispense  with  the  necessity  of  inserting  certain 
usual  provisions  in  deeds,  wills,  and  other  instruments, 
contained  in  section  27  various  enactments  respecting 
the  appointment  of  new  trustees.  These  enactments  are 
virtl J**.** ^^^  repealed  by  stat.  44  &  45  Vict.  c.  41  (Appendix), 
^^^^^S;^  which  substitutes  the  following  provisions — ^viz.,  by  s.  31, 
^opei^  "(1)  Where  a  trustee,  either  original  or  substituted,  and 
whether  appointed  by  a  Court  or  otherwise,  is  dead,  or 
remains  out  of  the  United  Kingdom  for  more  than  twelve 
months,  or  desires  to  be  discharged  from  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting  therein,  then 
the  person  or  persons  nominated  for  this  purpose  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  for 
the  time  being,  or  the  personal  representatives  of  the  last 
surviving  or  continuing  trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee  or 
trustees  in  the  place  of  the  trustee  dead,  remaining  out  of 
the  United  Kingdom,  desiring  to  be  discharged,  refusing 
or  being  unfit,  or  being  incapable,  as  aforesaid.  (2)  On 
an  appointment  of  a  new  trustee,  the  number  of  trustees 
may  be  increased.  (3)  On  an  appointment  of  a  new 
trustee,  it  shall  not  be  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  origi- 
nally appointed,  or  to  fill  up    the   original  number  of 

(a)  Forster  v.  Abraham,  L,  R.  17  Bq.  361. 
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[trustees,  where  more  than  two  trustees  were  originally  '^^i^Q^2 
appointed ;  but,  except  where  only  one  trustee  was  origi- 
nally  appointed,  a  trustee  shall  not  be  discharged  under 
this  section  from  his  trust  unless  there  will  be  at  least  two 
trustees  to  perform  the  trust.  (4)  On  an  appointment  of 
a  new  trustee  any  assurance  or  thing  requisite  for  vesting 
the  trust  property,  or  any  part  thereof,  jointly  in  the 
persons  who  are  the  trustees,  shall  be  executed  or  done. 
(5)  Every  new  trustee  so  appointed,  as  well  before  as 
after  all  the  trust  property  becomes  by  law,  or  by  assur- 
ance, or  otherwise,  vested  in  him,  shall  have  the  same 
powers,  authorities,  and  discretions,  and  may  in  all  re- 
spects  act,  as  if  he  had  been  originally  appointed  a  trustee 
by  the  instrument,  if  any,  creating  the  trust.  (6)  The 
provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  will 
but  dying  before  the  testator ;  and  those  relative  to  a 
continuing  trustee  include  a  refusing  or  retiring  trustee, 
if  willing  to  act  in  the  execution  of  the  provisions  of  this 
section.  (7)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument,  if 
any,  creating  the  trust,  and  shall  have  effect  subject  to 
the  terms  of  that  instrument  and  to  any  provisions  there- 
in contained.  (8)  This  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of  this  Act." 
This  section  is  not  intended  to  vary  the  practice  of  the 
Court  under  stat.  23  &  24  Vict.  c.  60  (a).     8166. 

Also  by  s.  32,  "(1)  Where  there  are  more  than  two  trustees.  Retirement 

of  trustee. 

if  one  of  them  by  deed  declares  that  he  is  desirous  of  being 
discharged  from  the  trust,  and  if  his  co-trustees,  and  such 
other  person,  if  any,  as  is  empowered  to  appoint  trustees, 
by  deed  consent  to  the  discharge  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  alone  of  the  trust  property, 
then  the  trustee  desirous  of  being  discharged  shall  be 

Co)  In  re  Aston^  L.  B.  28  Oh.  D.  (Ap.)  217. 
VOL.  n.  L  L 
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T'l^ci^2  [deemed  to  have  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act,  without 
any  new  trustee  being  appointed  in  his  place.  (2)  Any 
assurance  or  thing  requisite  for  vesting  the  trust  property 
in  the  continuing  trustees  alone  shall  be  executed  or  done. 
(3)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  any  provisions  therein 
contained.  (4)  This  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of  this  Act."  3166. 

new  tSiJtoe       ^^  ®-  ^^'  "  (^)  Evcry  trustec  appointed  by  the  Court  of 

bj^^     Chancery,  or  by  the  Chancery  Division  of  the  Court,  or 

by  any  other  Court  of  competent  jurisdiction,  shall,  as 

well  before  as  after  the  trust  property  becomes  by  law, 

or  by  assurance,  or  otherwise,  vested  in  him,  have  the 

same  powers,  authorities,  and  discretions,  and  may  in  all 

respects  act,  as  if  he  had  been  originally  appointed  a 

trustee  by  the  instrument,  if  any,  creating  the  trust     (2) 

This  section  applies  to  appointments  made  either  before 

or  after  the  commencement  of  this  Act."     3167. 

Verting  of        ^^d  by  8.  34,   (1)  "Where  a  deed  by  which  a  new 

FSty?riiew  trustee   is  appointed   to   perform  any  trust  contains  a 


oroou- 


tmning  declaration  by  the  appointor  to  the  effect  that  any  estate 
or  interest  in  any  land  subject  to  the  trust,  or  in  any 
chattel  so  subject,  or  the  right  to  recover  and  receive  any 
debt  or  other  thing  in  action  so  subject,  shall  vest  in  the 
persons  who  by  virtue  of  the  deed  become  and  are  the 
trustees  for  performing  the  trust,  that  declaration  shaU, 
without  any  conveyance  or  assignment,  operate  to  vest  in 
those  persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right.  (2)  Where  a  deed 
by  which  a  retiring  trustee  is  discharged  under  this  Act 
contains  such  a  declaration  as  is  in  this  section  mentioned 
by  the  retiring  and  continuing  trustees,  and  by  the  other 
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[person,  if  any,  empowered  to  appoint  trustees,  that  de-  /i"ch1^2. 
elaration  shall,  without  any  oonveyance  or  assignment,  ^ 

operate  to  vest  in  the  continuing  trustees  alone,  as  joint 
tenants^  and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  right  to  which  the  declaration  relates.  (3) 
This  section  does  not  extend  to  any  legal  estate  or  inter- 
est in  copyhold  or  customary  land,  or  to  land  conveyed 
by  way  of  mortgage  for  securing  money  subject  to  the 
trust,  or  to  any  such  share,  stock,  annuity,  or  property  as 
is  only  transferable  in  books  kept  by  a  company  or  other 
body,  or  in  manner  prescribed  by  or  under  Act  of  Parlia- 
ment. (4)  For  purposes  of  registration  of  the  deed  in 
any  registry,  the  person  or  persons  making  the  declaration 
shall  be  deemed  the  conveying  party  or  parties,  and  the 
conveyance  shall  be  deemed  to  be  made  by  him  or  them 
under  a  power  conferred  by  this  Act.  (6)  This  section 
applies  only  to  deeds  executed  after  the  commencement 
of  this  Act."     3167a. 

An  important  further  provision  is  made  by  stat.  45  &  stat46&4o 
46  Vict.  c.  39,  s.  6  (Appendix),  which  enacts,  "  (1)  On  an  JJ®^?- 
appointment  of  new  trustees,  a  separate  set  of  trustees  i^lS?* 
may  be  appointed  for  any  part  of  the  trust  property  held  S^Siateaete 
on  trusts  distinct  from  those  relating  to  any  other  part  or 
parts  of  the  trust  property ;  or,  if  only  one  trustee  was 
originally  appointed,  then  one  separate  trustee  may  be  so 
appointed  for  the  first-mentioned  part.     (2)  This  section 
applies  to  trusts  created  either  before  or  after  the  com- 
mencement of  this  Act."    3167b. 

It   is  also   enacted   by   stat.   45   &   46   Vict.   c.    38stat.46ft4« 
(Appendix),  s.  38,   "(1)   If  at   any  time  there  are  no^seWed 
trustees  of  a  settlement  within  the  definition  in  this  Act,  Jf^^j^^ 
or  where  in  any  other  case  it  is  expedient,  for  purposes  SSu^  by 
of  this  Act,  that  new  trustees  of  a  settlement  be  appointed,  *^®  ^"^*'^* 
the  Court  may,  if  it  thinks  fit,  on  the  application  of  the 
tenant  for  life  or  of  any  other  person  having,  under  the 

ll2 
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t^i^ch\  [settlement,  an  estate  or  interest  in  the  settled  land,  in 

possession,  remainder,  or  otherwise,  or,  in  the  case  of  an 

infant,  of  his  testamentary  or  other  guardian,  or  next 
friend,  appoint  fit  persons  to  be  trustees  under  the 
settlement  for  purposes  of  this  Act.  (2)  The  persons  so 
appointed,  and  the  survivors  and  survivor  of  them,  while 
eontinuing  to  be  trustees  or  trustee^  and  until  the  ap- 
pointment of  new  trustees,  the  personal  representatives  or 
representative  for  the  time  being  of  the  last  surviving  or 
continuing  trustee,  shall  for  purposes  of  this  Act  become 
and  be  the  trustees  or  trustee  of  the  settlement.**  3167c. 
RefersDoe  of     And  the  samc  statute  further  enacts  by  s.  44,  that "  If  at 

diifereiioet 

to  Court,  any  time  a  difference  arises  between  a  tenant  for  life  and 
the  trustees  of  the  settlement,  respecting  the  exercise  of 
any  of  the  powers  of  this  Act,  or  respecting  any  matter 
relating  thereto,  the  Court  may^  on  the  application  of 
either  party,  give  such  directions  respecting  the  matter 
in  difference,  and  respecting  the  costs  of  the  application, 
as  the  Court  thinks  fit."]     3167d. 

Appoint-  The  appointment  of  a  person  as  new  trustee  of  a  will 

nient  of  a  *  *  *■ 

iJh^tha    whom  the  testator  has  excluded  from  the  trust  by  a  codicil, 
JS^Sol"  after  having  appointed  him  by  will,  is  improper,  and  the 
Court  will  cancel  the  appointment,  and  declare  the  con- 
veyance to  such  person  void  (a).    3168. 
Payment  or       By  the  stat.  10  &  11  Vict.  c.  96,  s.  1,  intituled  ''An  Act  for 

truisfer  into 

the  Court  of  better  securinfi^  Trust  Funds  and  for  the  Relief  of  Trustees," 

Chancery.  ^  ^  ' 

^*  all  trustees,  executors,  administrators,  or  other  persons, 
having  in  their  hands  any  moneys  belonging  to  any  trust 
whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty, 
on  filing  an  affidavit,  shortly  describing  the  instrument 
creating  the  trust,  according  to  the  best  of  their  knowledge 
and  belief,  to  pay  the  same,  with  the  privity  of  the  Ac- 
countant-Qeneral  of  the  High  Court  of  Chancery,  into  the 
Bank  of  England,  to  the  account  of  such  Aceountant- 

(a)  Sugden  v.  Oroulandj  8  Sm.  k  G.  192. 
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General  in  the  matter  of  the  particular  trust  (describing  TfroH^i. 
the  same  by  the  nances  of  the  parties,  as  accurately  as  may 
be,  for  the  purpose  of  distinguishing  it),  in  trust  to  attend 
the  orders  of  the  said  Court;  and  all  trustees  or  other 
persons  having  any  annuities  or  stocks  standing  in  their 
names  in  the  books  of  the  Qovemor  and  Company  of  the 
Bank  of  England  or  of  the  East  India  Company  or  South 
Sea  Company,  or  any  Government  or  parliamentary  se- 
curities standing  in  their  names  or  in  the  names  of  any 
deceased  persons  of  whom  they  shall  be  personal  represen- 
tatives, upon  any  trusts  whatsoever,  or  the  major  part  of 
them,  shall  be  at  liberty  to  transfer  or  deposit  such  stocks 
or  securities  into  or  in  the  name  of  the  said  Accountant- 
General,  with  his  privity,  in  the  matter  of  the  particular 
trust  (describing  the  same  as  aforesaid),  in  trust  to  attend 
the  orders  of  the  said  Court, "  etc.  And  by  the  stat.  12  & 
13  Vict,  c  74,  it  is  enacted  "  that  if  upon  any  petition  pre- 
sented to  the  Lord  Chancellor  or  Master  of  the  Rolls  in  the 
matter  of  the  said  Act  (10  &  11  Vict.  c.  96),  it  shall  appear 
to  the  judge  of  the  Court  of  Chancery  before  whom  such 
petition  shall  be  heard,  that  any  moneys,  annuities,  stocks, 
or  securities  are  vested  in  any  persons  as  trustees,  execu- 
tors, or  administraiors,  or  otherwise  upon  trusts  within  the 
meaning  of  the  sai<i  recited  Act,  and  that  the  major  part  of 
such  persons  are  desirous  of  transferring,  paying,  or  de- 
livering the  same  to  the  Accountant-General  of  the  High 
Court  of  Chancery  under  the  provisions  of  the  said  recited 
Act,  but  that  for  any  reason  the  concurrence  of  the  other 
or  others  of  them  cannot  be  had,  it  shall  be  lawful  for  such 
judge  as  aforesaid  bo  order  and  direct  such  transfer,  pay- 
ment, or  delivery  to  be  made  by  the  major  part  of  such 
persons  without  the  concurrence  of  the  other  or  others  of 
them ;  and  where  any  such  moneys  or  Government  or  par- 
liamentary securities  shall  be  deposited  with  any  banker, 
broker,  or  other  depositary,  it  shall  be  lawful  for  such 
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tTch!^  J^^S^  ^  aforesaid  to  make  such  order  for  the  payment  or 
delivery  of  such  moneys,  Government  or  parliamentary 
securities,  to  the  major  part  of  such  trustees,  executors,  ad- 
ministrators, or  other  persons  as  aforesaid,  for  the  purpose 
of  being  paid  or  delivered  to  the  said  Accountant-General 
as  to  the  said  judge  shall  seem  meet."    3169. 
Stat.  26  A  26      By  the  Stat.  25  &  26  Vict.  c.  108,  "  no  sale,  exchange, 
^chimm    partition,  or  enfranchisement  at  any  time  heretofore  of  land 
Sd^^SIi-  ^y  wiy  trustee  or  other  person,  expressed  or  intended  to  be 
of  laad^      made  in  exercise  of  any  trust  or  power  authorizing  the  sale, 
made,         cxchaugc,  partition,  or  enfranchisement  of  land,  and  not 

reaerving  or  o      a 

exoeptijig  forbidding  the  reservation  of  minerals,  and  which  sale, 
exchange,  partition,  or  enfranchisement  shall  have  been 
made  with  an  exception  or  reservation  of  minerals,  and 
with  or  without  rights  or  powers  for  or  incidental  to  the 
working,  getting,  and  carrying  away  of  such  minerals,  or 
otherwise  relating  thereto,  shall  be  invalid  on  the  ground 
only  that  the  trust  or  power  did  not  expressly  authorize 
such  exception  or  reservation,  but  such  sale,  exchange, 
partition,  or  enfranchisement  shall  be  deemed  to  have 
taken  effect  in  the  same  manner  as  if  the  exception  or 
reservation  had  been  authorized  by  the  trust  or  power ; 

and  u  to     and  no  sale,  exchange,  or  partition  heretofore  made  as 

past  B&168( 

2d**°S'  afoi^said  of  any  minerals  separately  from  the  residue  of 
m^^  the  land  subject  to  the  trust  or  power  intended  to  have 
t£2uii??  been  exercised,  and  either  with  or  without  such  rights  or 
powers  as  aforesaid  shall  be  invalid  on  the  ground  only 
that  the  trust  or  power  did  not  expressly  authorize  such 
sale,  exchange,  or  partition,  but  such  sale,  exchange,  or 
partition  shall  be  deemed  to  have  taken  effect  in  the  same 
manner  as  if  such  minerals,  rights,  and  powers  (if  any)  had 
been  expressly  authorized  to  be  so  dealt  with  separately 
from  the  residue  of  such  land ;  but  this  enactment  shall 
not  be  deemed  to  confirm  any  sale,  exchange,  partition,  or 
enfranchisement  already  declared  by  a  Court  of  competent 
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jurisdiction  to  be  invalid,  nor  to  confirm  or  affect  any  sale,  xf  i^ch\ 

exchange,  partition,  or  enfranchisement,  as  to  the  validity 

of  which  any  suit  or  other  proceeding  is  now  pending" 
(s.  1).    8160. 

"  Every  trustee  and  other  person  now  or  hereafter  to  be-  fJffuJStemB. 
come  authorized  to  dispose  of  land  by  wayof  sale,  exchange,  thJt^e 
partition,  or  enfranchisement  may,  unless  forbidden  by  the 
instrument  creating  the  trust  or  power,  so  dispose  of  such 
land  with  an  exception  or  reservation  of  any  minerals,  and 
with  or  without  rights  and  powers  of  or  incidental  to  the 
working,  getting,  or  carrying  away  of  such  minerals,  or  may 
(unless  forbidden  as  aforesaid)  dispose  of  by  way  of  sale, 
exchange,  or  partition  the  minerals  with  or  without  such 
rights  or  powers  separately  from  the  residue  of  the  land, 
and  in  either  case  without  prejudice  to  any  future  exercise 
of  the  authority  with  respect  to  the  excepted  minerals,  or 
(as  the  case  may  be)  the  undisposed-of  land ;  but  this  enact- 
ment shall  not  enable  any  such  disposition  as  aforesaid, 
without  the  previous  sanction  of  the  Court  of  Chancery,  to 
be  obtained  on  petition  in  a  summary  way  of  the  trustee  or 
other  person  authorized  as  aforesaid,  which  sanction  once 
obtained  shall  extend  to  the  enabling  from  time  to  time  of 
any  disposition  within  this  enactment  of  any  part  or  parts 
of  the   land  comprised  in  the  order  to  be  made  on  such 
petition,  without  the  necessity  of  any  further  or  other 
application  to  the  Court "  (s.  2).      3161. 

[In  connection  with  the  preceding  paragraphs  it  may  stat  46  &  46 
be  stated   that  by   virtue  of  stat.  45  &  46  Vict.  c.  38,  yK^S^ 

^  '  Land  Act, 

s.  17  (Appendix),   *'  (1)  A   sale,  exchange,  partition,  or  J^^^^ 
mining  lease,  may  be  made,  either  of  land,  with  or  with-  SJSf  i^d^ 
out  an  exception  or  reservation  of  all  or  any  of  the  mines  ^  or  * 

T        .  ,      .1  .  /.  .  J         •  1  I  without  way 

and  minerals  therein,  or  of  any  mines  and  minerals,  and  leaves,  eta 
in  any  such  case  with  or  without  a  grant  or  reservation 
of  powers  of  working,  way  leaves  or  rights  of  way,  rights 
of   water    and  drainage,  and  other   powers,  easements, 
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xf i!ch.\  rigl^^  Mid  privileges  for  or  incident  to  or  connected 
with  mining  purposes,  in  relation  to  the  settled  land,  or 
any  part  thereof,  or  any  other  land.  (2)  An  exchange  or 
partition  may  be  made  subject  to  and  in  consideration 
of  the  reservation  of  an  undivided  share  in  mines  or 
minerals."  Also  under  the  previous  stat.  40  &  41  Vict, 
c.  18,  s.  19  (Appendix),  the  Court  has  power  to  authoriiie 
such  separate  transactions  (a).]     3161a. 

(a)  In  re  Milioard's  EttaU,  L.  R.  6  Eq.  248. 
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CHAPTER  III. 


OF  MABBIED  WOMEN  (a). 


At  the  common  law,  the  being  or  legal  existence  of  the    pabt  iv. 
wife,  for  almost  all  purposes,  is  considered  as  merged  in 


How  hu»- 

that  of  the  husband  (4).     But  Courts  of  Equity,  in  many  ^^^^ 
respects,  treat  husband  and  wife  as  distinct  persons  (c).  ]S^^^ 
By  the  stat.  33  &  34  Vict.  c.   93,  this  distinctness  of  "i'^*^ 
interest  is  greatly  extended.       [And  by  stai  45  &  46 
Vict.  c.   75  (Appendix),  the  legal  distinction  between 
married  and  unmarried  women,  with  respect  to  property, 
and  the  disabilities  of  married  women,  are  almost  entirely 
abolished.]    3162. 

In  treating  of  this  subject,  let  us  consider — 
I.  The  legal  disability  of  married  women. 
11.  The  power   which    husband  and  wife  have  in 
equity,  of  contracting  with,  and  giving,  and 
granting  to,  each  other. 
IIL  The  interest  of  the  husband  in  the  wife's  pro- 
perty. 
IV.  The  wife's  pin-money  and  paraphernalia. 
V.  The  wife's  separate  estate. 

VI.  The  equity  of  the  wife  to  a  settlement  or  main- 
tenance out  of  her  own  property. 
VII.  Some  points  respecting  deeds  of  separation. 
VUI.  Some  miscellaneous  points.     3163. 

(a)  The  reader  is  referred  to  the      tion  on  this  sabject. 
works  of  Mr.  Bright,  Mr.  Maoqueen,  (J)  See  Story's  Bq.  Jur.  §  1367. 

and  Mr.  Bell,  for  further  infonna-  (e)  Story's  Bq.  Jur.  §  1368. 
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Section  I. 

The  Legal  Disability  of  Married  W&men, 

^iv.  T.^i.      It  [was  a  general]  rule  that  in  no  other  way  than  with 
; — -  the  protection  of  a   private   examination   to  ascertain 

General  role  ^  -^ 

JJ^JJJ[^  whether  or  not  the  wife  deliberately  assented  to  the 
arrangement,  could  her  real  estate  be  touched  or  affected ; 
and  every  act  done  in  her  name  or  on  her  behalf  by  her 
husband,  without  this  protection,  was  her  husband's  act, 
and  an  act  with  which,  in  the  eye  of  the  law,  she  had  no 
concern  whatever  {a),    3164. 

vtetf  76^      [This  rule  still  applies  to  cases  not  affected  by  stat. 

wL^^  45  &  46  Vict.  c.  75  (Appendix),  but  the  law  regulating 

A^1^2.  the  status  of  married  women  is  now  altered  by  the  pro- 
visions of  that  Act,  which  enacts,  s.  1  "  (1)  A  married 
woman  shall,  in  accordance  with  the  provisions  of  this  Act, 
be  capable  of  acquiring,  holding,  and  disposing  by  will  or 
otherwise,  of  any  real  or  personal  property  as  her  separate 
property  in  the  same  manner  as  if  she  were  a  femme  sole, 
without  the  intervention  of  any  trustee.  (2)  A  married 
woman  shall  be  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract^  and  of  suing  and  being  sued 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects 
as  if  she  were  a  femme  sole,  and  her  husband  need  not  be 
joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought  by 
or  taken  against  her ;  and  any  damages  or  costs  recovered 
by  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise."  By 
virtue  of  that  Act  a  wife  married  before  the  1st  of 
January,  1883,  with  respect  to  property  acquired  by  her  on 
or  after  that  date,  and  also  a  wife  married  on  or  after 

{a)  Nichm  V.  Jonet,  L.  R.  3  Eq.  708 
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that  date  as  regards  her  property  generally,  is  capable  of  ^H^^Jgfi^' 
acting  as  if  she  were  a  femme  sole  (a).]     3164a. 

But  a  married  woman  mi^fht,  with  her  husband,  make  an  Fines, 
effectual  assurance  by  fine  or  recovery,  and,  in  order  to  do  ^^^^5^^ 
this,  she  might  join  with  him  in  the  declaration  of  uses  of  ^^Sl^" 
such  fine  or  recovery  (6).  And  as  we  have  seen,  married  JJSSot? 
women  are  now  enabled  to  dispose  of  their  real  property, 
and  of  money  subject  to  be  invested  in  the  purchase  of  real 
property,  and  of  the  proceeds  to  arise  from  the  sale  of 
land,  or  may  release  or  extinguish  powers  relating  thereto 
by  an  assurance,  under  the  stat.  3  (&  4  WilL  4,  c.  74  (c). 
A  married  woman  may  also  execute  a  power  or  authority, 
in  the  absence  of  words  to  the  contrary,  whether  such 
power  is  given  to  her  before  or  after  marriage,  or  upon 
her  marriage,  and  even  without  the  concurrence  of  her 
husband  (d).  Again,  if  an  estate  is  made  to  a  married 
woman  upon  condition  to  convey,  she  will  be  bound  to 
perform  it ;  because  this  does  not  charge  her  person,  but 
the  land  (e).  And  by  the  custom  of  London  and  of  several 
other  cities,  a  married  woman  may  bind  herself  by  a  deed 
enrolled,  after  being  privately  examined :  and  this  custom 
was  confirmed  in  the  reign  of  Hen.  8,by  apositive  statute  (/). 
But  with  the  exceptions  presently  noticed,  all  other  deeds 
executed  by  married  women,  except  a  Queen  Consort,  by 
which  they  might  be  deprived  of  any  right  or  charged  with 
any  duty,  were  absolutely  void  at  law,  and  not  merely  void- 
able (g).  They  were  also  void  in  equity,  except  in  certain 
cases  where  they  related  to  or  affected  her  separate  estate ; 
and  no  act  of  the  wife  after  the  death  of  her  husband, 
except  in  the  case  of  a  lease,  would  in  general  operate  as 

(a)  See  ss.  1, 2, 6, 25,  etc.,  of  stat.  (rf)  1   Sugd.  Pow.  181—2  ;  Co. 

45  &  46  Vict.  c.  75,  in  Appendix.  Litt.  112  a. 

(6)  Burton,  §  206  ;  4  Cruise  T.  (e)  2  Cruise  T.  13,  c.  2,  §  17 ;  Co. 

32,  c.  12,  §  30,  35.  Litt.  112  a. 

(c)  See  supra,  par  2227  ;  I'\unks  (/)  4  Cruise  T.  32,  c.  2,  §  33. 

V.  Bollens,  L.  R.  3  Ch.  Ap.  717.  (^)  2  BL  Com.  292—3 ;  4  Cruise 
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^H.^J'Zi!'  *  confirmation  of  them  {a).    But  if  a  woman,  after  the 

death  of  her  husband,  acknowledges  a  deed  executed  by 

her  during  her  marriage,  that  may  in  some  cases  amount 
to  a  re-delivery  of  it,  and  so  render  it  valid  {b).    3166. 
Leaaos  to         By  the  stat.  1  Will.  4,  c.  65,  s.  12,  where  a  femme  covert 

married 

women.  jg  entitled  to  any  lease,  she,  or  any  person  appointed  by 
the  order  of  a  Court  of  Equity  in  her  place,  may  by  such 
an  order  be  enabled  to  suiTender  such  lease,  and  take  a 
new  one.  By  s.  14,  expenses  attending  renewals  are  to 
be  charged  on  the  estate.  And  by  s.  15,  the  new  leases 
are  to  be  to  the  same  uses.    3166. 

LewieB  by         By  8s.  16, 20,  where  a  femme  covert  might  in  pursuance 

married  .*•  T 

women.  of  any  covenant  or  agreement,  if  not  under  disability,  be 
compelled  to  renew  any  lease,  such  femme  covert,  by  the 
direction  of  the  Court,  may  accept  a  surrender  of  such 
lease,  and  execute  a  new  one.    3167. 

And,  we  have  seen,  by  the  stat.  19  &  20  Vict,  c.  120, 
additional  leasing  powers  are  given  in  the  case  of  married 
stat.  40  441  women  {c).     [That  Act  is  repealed  by  stat  40  &  41  Vict 
bSIS'aS^  c.  18  (Appendix),  which  contains  provisions  for  facilitating 
^^^'  leases  and  sales  of  settled  estates  by  married  women. 

stat.  45^(46  And  the  more  recent  stat.  45  &  46  Vict  a  38,  s.  61 

Vict.  C.  88,  !•       \  /c\\     TTTl 

J- «.  (Appendix),  enacts,  "  (2)  Where  a  mamed  woman,  who, 

i^d  Act,  if  ghe  had  not  been  a  married  woman,  would  have  been  a 
tenant  for  life  or  would  have  had  the  powers  of  a  tenant 
for  life,  under  the  foregoing  provisions  of  this  Act,  is  entitled 
for  her  separate  use,  or  is  entitled  under  any  statute  passed 
or  to  be  passed  for  her  separate  property  as  a  femme  sole, 
then  she,  without  her  husband,  shall  have  the  powers  of  a 
tenant  for  life  under  this  Act  (3)  Where  she  is  entitled 
otherwise  than  as  aforesaid,  then  she  and  her  husband 
together  shall  have  the  powers  of  a  tenant  for  life  under 

T.  32,  c.  2,  §  29  ;  Burton,  §  206  ;  (a)  4  Cruise  T.  32,  c.  2,  §  29. 

Watk.  Conv.  3rd  ed.  by  Prest  260,  (J)  4  Cruise  T.  32,  c.  2,  §  31. 

251.  (e)  See  supra,  par.  1906. 


1882. 
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this  Act.  (4)  The  provisions  of  this  Act  referring  to  a  ^J\- 1'^' 
tenant  for  life  and  a  settlement  and  settled  land  shall 
extend  to  the  married  woman  without  her  husband,  or  to 
her  and  her  husband  together,  as  the  case  may  require, 
and  to  the  instrument  under  which  her  estate  or  interest 
arises,  and  to  the  land  therein  comprised.  (5)  The 
married  woman  may  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  section.  (6)  A  restraint 
on  anticipation  in  the  settlement  shall  not  prevent  the 
exercise  by  her  of  any  power  under  this  Act/']    3168. 

By  the  stat.  8  &  9  Vict.  c.  106,  s.  7,  it  is  enacted,  "  that  capadty  of 

maxried 

after  the  1st  day  of  October,  1845,  an  estate  or  interest  in  ^omento 

*'  diaclaim 

any  tenements  or  hereditaments  in  England,  of  any  tenure,  Sjjjjjte'b 
may  be  disclaimed  by  a  married  woman  by  deed ;  and  that  ^^^' 
every  such  disclaimer  shall  be  made  conformably  to  the 
provisions  of  the  Act  for  the   abolition  of  fines  and 
recoveries,  and  for  the  substitution  of  more  simple  modes 
of  assurance."    3169. 

A  woman  [married  before  the  1st  of  Januarv,  1883.1  po^"**o 

■■  ,  .f »  > J  mjjte  a  will. 

is  incapable  of  making  a  testament  of  chattels,  without 
the  licence  of  her  husband ;  except  of  property  to  which 
she  is  entitled  in  autre  droit,  as  executrix,  or  of  property 
settled  to  her  separate  estate  use  (a)  [or  which  she  is 
entitled  to  have  and  to  hold  and  dispose  of  as  her  separate 
property,]  or  of  pi'operty  over  which  she  has  a  power  of 
appointment  by  will.  And  the  husband's  licence  or  assent 
must  be  given  to  the  particular  will,  and  can  only  give 
validity  even  to  that,  if  he  knows  its  contents^  and  in 
the  event  of  his  being  the  survivor.  And  he  may  revoke 
such  assent  at  any  time  during  his  wife's  life,  or  after 
her  death  before  probate.  After  her  husband's  death, 
however  she  may  recognise  her  will  made  during  cover- 

(a)  See  infra,  par.  8209  et  seq.  ;      778  ;  7  H.  L.  680. 
ybbU  v.WilUeky  L.  B.  8  Ch.  Ay. 
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hT^'i^'  ture  by  re-executing  it,  and  thereby  cause  it  to  operate 
as  a  new  will.  If  a  married  woman,  with  her  husband's 
assent,  makes  a  will  of  personalty,  it  will  not  pass  pro- 
perty bequeathed  to  her  by  her  husband's  will,  unless 
after  his  death  she  re-executes  it  (a).    3170. 

The  wife  of  a  convicted  felon,  however,  is  a  femme  sole, 
as  regards  the  power  of  disposing  by  will,  at  least  of  per- 
sonal property  acquired  after  her  husband's  conviction  (6). 

3171. 

Married  women  were  expressly  disabled  by  the  old 
statute  of  wills  from  devising  their  lands.  And  by  s.  8 
of  the  stat.  1  Vict  c.  26,  it  is  enacted  that  "  no  will  made 
by  a  married  woman  shall  be  valid,  except  such  a  will  as 
might  have  been  made  by  a  married  woman  before  the 
passing  of  this  Act"  But  married  women  are  frequently 
enabled  to  dispose  of  lands  by  wills  operating  as  appoint- 
ments under  powers  contained  in  conveyances  to  uses  (c). 
And  the  meaning  of  the  8th  section  is  simply  this,  that  the 
legal  testamentary  status  of  a  married  woman  as  such  shall 
remain  the  same,  so  that  it  does  not  exclude  her  will  from 
the  24th  or  the  27th  section  (d).  .  3172. 

[And  now  by  virtue  of  the  provisions  of  stat.  45  &  46 
Vict.  c.  75  (Appendix),  a  wife  married  before  the  1st  of 
January,  1883,  as  regards  her  property  acquired  on  or  after 
that  date,  and  also  a  wife  married  on  or  after  that  date 
with  respect  to  her  property  generally,  is  empowered  to 
make  a  will  as  if  she  were  a  femme  sole  (e),']  3172a. 
snirenderof     A  Surrender  may  be  made  by  husband  and  wife  of  the 

oopyhold.  , 

wife's  copyhold  land,  without  any  special  custom;  she 
being  first  examined  as  to  her  consent  by  the  steward  : 

(a)  Wms.  Exore.  4th  ed.  45—52  ;  Swa  &  Tris.  46. 

2  Bl.  Com.  498  ;  1  Jarm.  Willa,  2nd  (c)  6  Cruise  T.  38,  c.  2,  §  7. 

ed.  130 ;  £x  parte  Fane,  16  Sim.  Id)  Thtmuu  v.  Janes,  1  D.  J.  &  8. 

406 ;    Noble  v.    WUlock,   L.   R.  8  63. 

Ch.  Ap.  778  ;  7  H.  L.  580.  (e)  See  ss.  1, 2,  5,  &  26  of  stat.  45 

(6)  Jn  the  goods  of  Coward,  4  &  46  Vict.  c.  75,  in  Appendix. 
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but  a  custom  for  the  wife  to  surrtoder  alone  cannot  be  ^-  ^Y*  '^\^' 
supported  (a).     3173. 

By  the  stat.  37  &  38  Vict  c.  78,  s.  6,  "  when  any  freehold  Mamed 

^         ■  '  '  ./  womau  who 

or  copyhold  hereditament  shall  be  vested  in  a  married  t^^toemay 
woman  as  a  bare  trustee,  she  may  convey  or  surrender  the  ^^^"^^^  "^ 
same  as  if  she  were  a  femme  sole/'     3174. 

A  power  to  a  married  woman  to  appoint  by  deed  or  will,  Power  not 
notwithstanding  her  coverture,  and  as  if  she  were  sole,  «>v«rture. 
does  not  restrict  her  to  an  execution  during  coverture  (6). 
3176. 

Married  women  are  capable  of  purchasing ;  but  [if  their  Poix)ha8» 

by  nuuriod 

marriages  took  place  before  the  Ist  of  January,  1883,]  their  women, 
husbands  may  disagree  to  their  purchases,  unless  made 
with  their  separate  property,  and  thereby  divest  the  whole 
estate,  and  maintain  an  action  for  the  purchase  money.  If 
a  husband  neither  agrees  nor  disagrees  to  a  purchase  by 
his  wife  [married  before  that  date,]  it  is  efiectual  during 
the  coverture.  But  after  his  death  she  may  waive  a 
purchase  by  herself,  without  giving  any  reason  for  so 
doing,  even  though  her  husband  may  have  agreed  to  it. 
And  if  after  her  husband's  death  she  does  not  agree  to  it, 
her  heirs  may  waive  it  {c).  If  she  has  separate  property, 
she  may  contract,  as  if  she  were  a  femme  sole,  for  the 
purchase  of  an  estate,  and  her  separate  property  will  be 
bound  by  the  contract,  although  she  do  not  refer  to  it. 
3176. 

And  she  may  purchase  lands  pursuant  to  an  authority 
given  her  by  her  husband,  and  he  cannot  avoid  it  after- 
wards (oE).     3177. 

And  where  a  woman  [married  before  the  1st  of  January, 
1883,]  contracts  and  pays  for  real  estate,  without  the 
knowledge  of  her  husband,  but  for  his  benefit,  such  a 

{a)  Burton,  §  1275.  293 ;  1  Pres.  Shep.  T.  70  ;  2  Pres. 

(*)  1  Sugd.  Pow.  183,  383.  Shep.  T.  235  ;  Co.  Litt.  3  a. 

(c)  Sugd.  Concise  View,  541  ;  4  {d)  Sugd.  Concise  View,  148,541. 
Cruise  T.  32,  c.  26,  §  7  ;  2  Bl.  Com. 
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^h.'J.'sTl'  purchase  is  binding  when  ratified  by  the  husband  (a). 
'  ' '  '  3178. 

^reement  j^  agreement  by  a  [wife  married  before  that  date]  for 
the  sale  of  her  estate  [acquired  before  that  date]  cannot 
be  enforced,  either  at  law  or  in  equity,  unless  the  estate 
is  settled  to  her  separate  use  (b).    3179. 

BxGhangeof      [In  cascs  not  within  the  stat.  45  &  46  Vict.  c.  75 

the  wife's  ■■ 

land.  (Appendix),  where]  an  exchange  of  the  wife's  land  is 

made  by  the  husband  or  husband  and  wife,  the  wife  after 
the  husband's  death,  or  the  heir  of  the  wife  after  her 
death^  and  no  other  person,  may  avoid  it  (c).  If  the 
husband  and  wife  exchange  the  lands  of  the  wife,  and  she, 
after  her  husband's  death,  agrees  to  it,  and  enters  into 
the  lands  taken  in  exchange,  the  exchange  is  hereby 
made  good  against  her  and  her  heirs.  But  if  the  husband 
alone  makes  an  exchange  of  his  wife's  land,  and  she  after 
his  death  agrees  to  this,  and  enters  into  the  land,  it  seems 
this  will  not  make  the  exchange  good ;  because  her  entry 
into  the  lands  received  in  exchange  is  without  any  title, 
and  the  grant  by  the  husband  aJone  was  not  effectual 
against  her  (d).  3180. 
J^u^tut-  If  a  [wife  married  before  the  1st  of  January,  1883,]  makes 
attorney.  ^  feoflftncnt  and  letter  of  attorney  to  make  livery,  and  the 
attorney  does  so,  this  livery  is  void ;  because  she  cannot 
make  a  valid  deed,  and  therefore  cannot  have  an  attorney 
by  force  of  the  letter  of  attorney  {e).  And  a  woman 
[could  not]  even  constitute  an  attorney  to  do  an  act 
relating  to  her  estate,  though  it  be  such  as  she  herself 
might  lawfully  do,  unless  she  particularly  reserved  a 
power  for  that  purpose  before  her  marriage  (/),  An 
exception  is  created  by  the  stat.  11  Geo.  4  &  1  Will  4, 
c.  65,  s.  11,  whereby  it  ia  enacted  that  a  married  woman, 

(tt)  Millard  v.  Harvey,  34  Beav.  (4)  2  Pres.  Shep.  T.  299,  300. 

237.  W  1  JPrea  Shep.  T.  217. 

(»)  Sugd.  Concise  View,  147.  (/)  3  Jarm.  &,  Byth.  by  Sweet, 

(c)  2  Free.  Shep.  T.  299.  29. 
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after  being  examined,  or  any  other  person  may  appoint  ^h.TbT'^' 
an  attorney  to  surrender  copyholds  and  do  other  acts, 
for  the  purpose  of  a  common  recovery  being  suffered  of 
such  copyhold&  [And  with  respect  to  deeds  executed 
after  the  31st  of  December,  1882,  it  is  provided  by  stat.  44 
&  45  Vict.  c.  41,  s.  40  (Appendix),  that "  a  married  woman, 
whether  an  infant  or  not,  shall  by  virtue  of  this  Act  have 
power,  as  if  she  were  unmarried  and  of  full  age,  by  deed, 
to  appoint  an  attorney  on  her  behalf,  for  the  purpose  of 
executing  any  deed,  or  doing  any  other  act  which  she 
might  herself  execute  or  do ;  and  the  provisions  of  this 
Act  relating  to  instruments  creating  powers  of  attorney 
shall  apply  thereto/]  3181. 
When  bequests  are  made  to  the  separate  use  of  married  Payment  of 

Iflfiacies 

women,  they  alone  can  give  a  good  discharge  for  them,  ^^^ 
because  their  husbands  have  no  interest  in  the  funds  (a).  ^<*°»®"- 
[Previously  to  the  stat.  46  &  46  Vict.  c.  75  (Appendix),  the 
gift  of  an  immediate  absolute  legacy  of  an  amount  ex- 
ceeding two  hundred  pounds  to  a  married  woman,  operated 
in  effect  as  a  legacy  to  the  husband,  who  was  entitled  to 
receive  it,  subject  indeed  to  the  right  of  the  executors 
to  insist  on  a  settlement  in  favour  of  the  wife,  which, 
however,  was  rarely  done,  unless  called  for  by  the  embar- 
rassed circumstances  or  bad  conduct  of  the  husband  (b). 
So  that,  unless  the  wife  acted  as  her  husband's  agent  with 
due  authority,  and  the  legacy  was  paid  to  her  in  that 
character,  payment  of  it  to  her  alone  was  void  against  the 
husband,  and  he  might  recover  it  against  the  executors  (c). 
But  such  a  gift  after  the  31st  of  December,  1882,  belongs 
to  the  wife  as  a  femme  sole  (d)J]    3182. 

A  married  woman  cannot  forfeit  her  copyhold  by  any  Ftefeitareof 
act  of  her  own,  because  she  is  not  sui  juris,  sed  sub 

(a)  1  Rop.  Leg.  by  Wliite,  887.  (O  1  Rop.  Leg.  by  White,  887. 

(A)  9  Jarm.  k  Byth.  by  Sweet*  Id)  See  ss.  1,  2,  6,  and  25  of  stat 

S28  ;  1  Rop.  Leg.  by  White,  887.  46  &  46  Vict  c.  75,  in  Appendix. 

VOL.  n.  MM 
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^JliL'i.'  potestate  viri.  But  she  may  incur  a  forfeiture  by  an  act 
done  by  her  husband  (a).  [Now,  however,  by  virtue  of  the 
provisions  of  stat  46  &  46  Vict.  c.  75  ( A.ppendix),  a  wife 
married  on  or  after  the  1st  of  January,  1883,  as  to  her 
property  generally;  and  also  a  wife  married  before  that 
date  as  to  her  property  acquired  on  or  after  that  date, 
are  each  in  the  position  of  a  femme  sole  (b)."]    3183. 

Eieotion.  A  married  woman  can  elect  so  as  to  affect  her  interest 
in  real  property,  without  a  deed  acknowledged  under  the 
stat.  3  &  4  Will.  4,  c.  74.  And  where  she  has  so  elected, 
the  Court,  that  she  may  not  avail  herself  of  fraud,  can 
order  a  conveyance  accordingly  (c).     3184. 

Anignment      An  assimmcnt  or  mortga^  by  a  husband  and  wife 

or  mortgage  "  ^^o         J 

^2"  *°  [married  before  the  1st  of  January,  1883,  of  the  wife's] 
chose  in  action  will  not  defeat  her  right  by  survivorship, 
unless  the  husband,  or  the  assignee,  or  mortgagee  do  some 
act  amounting  to  a  reduction  of  the  property  into  pos- 
session (d).    3186. 

Married  [A  married  woman  is  now  competent  to  accept  and  act 

woman  can     ^     ■■  x-  i- 

*» »S2*'^  in  the  office  of  a  trustee,  or  executrix,  or  administratrix  : 

ezeoatrix,  or  i  i  j 

J^f"*"*"'  and  it  is  no  longer  necessary  that  her  husband  should 

consent,  or  join  in  the  administration  bond  («).]     3186a. 

stat.  20  &  21      By  the  stat.  20  &  21  Vict.  c.  85,  it  is  enacted  as  fol- 

Yiot.  0.  85.  *' 

Order  for     lows  I —  1.  "  A  wifc  dcscrtcd  by  her  husband  may  at  any 
of  property  time  after  such  desertion,  if  resident  within  the  metro- 

of  wife  who 

ia  deserted,  politau  district,  apply  to  a  police  magistrate,  or,  if  resident 
in  the  country,  to  justices  in  petty  sessions,  or  in  either 
case  to  the  Court,  for  an  order  to  protect  any  money  or 
property  she  may  acquire  by  her  own  lawful  industry,  and 
property  which  she  may  become  possessed  of,  after  such 
desertion,  against  her  husband  or  his  creditors,  or  any 

(tt)  1  C5ruiae  T.  10,  c.  5,  §  42.  Ap.  220. 

(»)  See  88. 1,  2,  5  and  26  of  8tat.  {e)  See  st&t.  45  &  46  Vict.  c.  75, 

45  &  46  Vict.  c.  75,  in  Appendix.  as.  1, 5, 18,  and  24,  in  Appendix.  In 

(c)  Barrow  v.  Barrow^  4  E.  &  J.  the  goods  of  AyreSy  L.  R.  8  Prob.  D. 
409.            '  168. 

(d)  Prole  V.  S(Hidy  L.  R,  3  Ch, 
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person  claiming  under  him ;  and   such   magistrate,  or  ^^'^^i]* 
justices,  or  Court,  if  satisfied  of  the  fact  of  such  desertion, 
and  that  the  same  was  without  reasonable  cause,  and  that 
the  wife  is  maintaining  herself  by  her  own  industry  or 
property,  may  make  and  give  to  the  wife  an  order  pro- 
tecting her  earnings  and  property  acquired  since   the 
commencement  of  such  desertion,  from  her  husband  and 
all  creditors  and  persons  claiming  under  him,  and  such 
earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  a  femme  sole :  provided  always,  that  every  such  order, 
if  made   by   a  police  magistrate    or  justices  at  petty 
sessions,  shall,  within  ten  days  after  the  making  thereof, 
be  entered  with  the  registrar  of  the  County  Court  within 
whose  jurisdiction  the  wife  is  resident ;  and  that  it  shall 
be  lawful  for  the  husband,  and  any  creditor  or  other 
persons  claiming  under  him,  to  apply  to  the  Court,  or  to 
the  magistrate  or  justices  by  whom  such  order  was  made, 
for  the  discharge  thereof  (a) :  provided  also,  that  if  the 
husband  or  any  creditor  of  or  person  claiming  under  the 
husband  shall  seize  or  continue  to  hold  any  property  of 
the  wife  after  notice  of  any  such  order,  he  shall  be  liable 
at  the  suit  of  the  wife  (which  she  is  hereby  empowered  to 
bring),  to  restore  the  specific  property,  and  also  for  a  sum 
equal  to  double  the  value  of  the  property  so  seized  or  held 
after  such  notice  as  aforesaid :  if  any  such  order  of  pro- 
tection be  made,  the  wife  shall  during  the  continuance 
thereof  be  and  be  deemed  to  have  been,  during  such 
desertion  of  her,  in  the  like  position  in  all  respects,  with 
regard  to  property  and  contracts  and  suing  and  being 
sued,  as  she  would  be  under  this  Act  if  she  obtained  a 
decree  of  judicial  separation  "  (s.  21).     2.  "  In  every  case  ^^« 
of  a  judicial  separation,  the  wife  shall,  from  the  date  of  the  gj^j^jj^ 
sentence  and  whilst  the  separation  shall  continue,  be  con-  ^{^"^ 
sidered  as  a  femme  sole  with  respect  to  property  of  every  J^jj^'j®' 

(a)  As  to  the  discharge  of  such  an  order,  see  27  k.  28  Vict.  c.  44. 

M  ]C2 
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^h.TbT'i!*  description  which  she  may  acquire  or  which  may  coma  to 
or  devolve  upon  her ;  and  such  property  may  be  disposed 
of  by  her  in  all  respects  as  a  femme  sole,  and  on  her  decease 
the  same  shall,  in  case  she  shall  die  intestate,  go  as  the 
same  would  have  gone  if  her  husband  had  been  then 
dead;  provided,  that  if  any  such  wife  should  again  cohabit 
with  her  husband,  all  such  property  as  she  may  be  en- 
titled to  when  such  cohabitation  shall  take  place  shall  be 
held  to  her  separate  use,  subject,  however,  to  any  agree- 
ment in  writing  made  between  herself  and  her  husband 
»^M        whilst  separate"  (a  25)  (a).      3.  "In  every  case  of  a 
TO*™"*lnd  j'^^ci*^  separation,  the  wife  shall,  whilst  so  separated,  be 
"^^^  considered  as  a  femme  sole  for  the  purposes  of  contract,  and 

wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil 
proceeding;  and  her  husband  shall  not  be  liable  in  respect 
of  any  engagement  or  contract  she  may  have  entered  into, 
or  for  any  wrongful  act  or  omission  by  her,  or  for  any 
costs  she  may  incur  as  plaintiff  or  defendant ;  provided 
that  where  upon  any  such  judicial  separation  alimony  has 
been  decreed  or  ordered  to  be  paid  to  the  wife,  and  the 
same  shall  not  be  duly  paid  by  the  husband,  he  shall  be 
liable  for  necessaries  supplied  for  her  use ;  provided  also, 
that  nothing  shall  prevent  the  wife  from  joining,  at  any 
time  during  such  separation,  in  the  exercise  of  any  joint 
power  given  to  herself  and  her  husband  **  (s.  26).  3186. 
In  consequence  of  these  enactments,  a  wife  who  has 
obtained  an  order  for  protection  is  entitled  to  payment  of 
a  fund  in  Court  representing  a  legacy  bequeathed  to 
her(*).  3187. 
Proviriona        By  the  stat.  21  &  22  Vict.  c.  108,  s.  7,  the  provisions 

of  slat.  20  &  o  -rr 

tond^t?"   ^^         ®^^*  ^^  ^  ^^  yid,  c.  85,  "  respecting  the  property 
whichSie**  ^^  *  ^^®  ^^^  ^^  obtained  a  decree  for  judicial  separation 

(a)  See  In  re  Insole,  L.  R.  1  Eq.      PureJuue,  L.  R.  20  Eq.  179. 
470  ;  Johnson  v.  Lander,  L.  R.  7  {b)InreXingsley'sTntst,26Bea,Y. 

Eq.  228 ;  In  re  Coward  and  Adam's      94  ;  Cooke  v.  Fuller ^  26  Beav.  99. 
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or  an  order  for  protection,  shall  be  deemed  to  extend  to  ^;JJ'^\^' 
property  to  which  such  wife  has  become  or  shall  become  ^r^ 
entitled  as  executrix,  administratrix,  or  trustee  since  the  SJ^tri^ 
sentence  of  separation  or  the  commencement  of  the  deser-  trix,  or*™ 
tion  (as  the  case  may  be) ;  and  the  death  of  the  testator 
or  intestate  shall  be  deemed  to  be  the  time  when  such 
wife  became  entitled  as   executrix  or   administratrix/' 
3188. 

By  s.  8,  "  in  every  case  in  which  a  wife  shall  under  this  ^5S?for 
Act  or  under  the  said  Act  of  the  20  &  21  Vict  c.  85,  have  S^j^V 
obtained  an  order  to  protect  her  earnings  or  property,  or  SS^S* 
a  decree  for  judicial  separation,  such  order  or  decree  shall,  vluded,  or' 
until  reversed  or  discharged,  so  far  as  necessary  for  the 
protection  of  any  person  or  corporation  who  shall  deal 
with  the  wife,  be  deemed  valid  and  effectual;  and  no 
discharge,  variation,  or  reversal  of  such  order  or  decree 
shall  prejudice  or  affect  any  rights  or  remedies  which  any 
person  would  have  had  in  case  the  same  had  not  been  so 
reversed,  varied,  or  discharged  in  respect  of  any  debts, 
contracts,  or  acts  of  the  wife  incurred,  entered  into,  or 
done  between  the  times  of  the  making  such  order  or 
decree  and  of  the  discharge,  variation,  or  reversal  thereof 
And  property  of  or  to  which  the  wife  is  possessed  pr  Proportv  in 
entitled  for  an  estate  in  remainder  or  reversion  at  theo'^vemon. 
date  of  the  desertion  or  decree  (as  the  case  may  be), 
shall  be  deemed  to  be  included  in  the  protection  given 
by  the  order  or  decree  "  (a).    3189. 

By  s.  9,  *'  every  order  which  shall  be  obtained  by  a  wife,  ^«»^ )»    , 

J  '  »f  J  '  atttie  tune  of 

under  the  said  Act  of  the  20  &  21  Vict.  c.  85,  or  under  d«»rtion. 
this  Act,  for  the  protection  of  her  earnings  or  property 
shall  state  the  time  at  which  the  desertion  in  consequence 
whereof  the  order  is  made  commenced;  and  the  order 
shall,  as  regards  aU  persons,  dealing  with  such  wife  in 

(a)  See  In  re  ShacUe's  Trusts,  7      7  W.  R.  184  ;  4' Drew.  446. 
W.  R.  280;  In  re  Raindon's  Trust, 
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C1I.T  J'l!'  i^l^ce  thereon,  be  ooncliisiTe  as  to  the  time  when  sach 

desertion  commenced"    3190. 
iB^omri^     By  8.  10,  '^  all  persons  and  corporations  who  shall,  in 
•rtmrau.    reliance  on  any  sneh  order  or  decree  as  aforesaid,  make 
any  payment  to,  or  permit  any  transfer  or  act  to  be  made 
or  done  by,  the  wife  who  has  obtained  the  same,  shall  not- 
r'^M^or     withstanding  sach  order  or  decree  may  then  have  been 
^jjiMTOMpft.  discharged,  reversed,  or  varied,  or  the  separation  of  the 
bMndiaooD-  ^|f^  from  hcr  hosband  may  have  ceased,  or  at  some  time 
since  the  making  of  the  order  or  decree  been  discontinued, 
be  protected  and  indemnified  in  the  same  way  in  all  re- 
spects as  if,  at  the  time  of  such  payment,  transfer,  or  other 
act,  such  order  or  decree  were  valid  and  still  subsisting 
without  variation  in  full  force  and  effect,  and  the  separa- 
tion of  the  wife  from  her  husband  had  not  ceased  or  been 
discontinued,  unless,  at  the  time  of  such  payment,  transfer, 
or  ether  act,  such  persons  or  corporations  had  notice  of 
the  discharge,  reversal,  or   variation  of  such   order  or 
decree,  or  of  the  cessation  or   discontinuance  of    such 
separation."    3191. 


Section  IL 

The  Powers  which  Husbajuiand  Wife  have  of  Contractinff 
with,  and  Giving  and  Granting  to,  each  other. 

pt.  IV.  T.  1,      I.  At  law,  contracts  made  between  husband  and  wife 

Ch.  3,  8.  2. 

before  marriage,  are  extinguished  by  the  marriage,  if  they 

I.  CoDtracts 

before  are  for  debts  or  thinf^s  due  in  prsesenti,  or  at  or  on  a  future 
time  or  event  which  may  occur  during,  and  not  after  the 
determination  of,  the  coverture.  But  Courts  of  Equity, 
although  they  generally  follow  the  same  doctrine,  will 
enforce  such  contracts,  where  it  would  be  in  furtherance 
of  the  manifest  intention  and  object  of  the  parties  to  do 
so ;  as  in  the  case  of  an  agreement  on  the  marriage,  by 
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husband  and  wife,  for  the  mutual  settlement  of  their  estate,  ^a}TI'2.' 
or  of  the  estate  of  either  of  them,  on  the  other,  even  with- 
out  the  intervention  of  trustees  (a),    3192. 

II.  Contracts  made  between  husband  and  wife  after  "•  contracts 

after 

marriage,  are  a  mere  nullity  at  common  law ;  but,  under  »»a*™8»- 
particular  circumstances,  they  will  be  enforced  in  equity, 
where  they  are  of  a  reasonable  nature.  Thus,  if  the  hus- 
band should  contract  with  his  wife,  for  good  reasons,  that 
she  should  separately  possess  and  enjoy  property  bo- 
queathed  to  her,  the  contract  would  be  upheld  in  equity  (6). 
And  by  the  stat.  33  &  34  Vict.  c.  93,  s.  11,  "  a  married 
woman  may  maintain  an  action,  in  her  own  name,  for  the 
recovery  of  any  property  belonging  to  her  before  marriage, 
and  which  her  husband  shall,  l)y  writing  under  his  hand, 
have  agreed  with  her  shall  belong  to  her  after  marriage  as 
her  separate  property."  [But  this  Act  is  now  repealed, 
except  as  to  any  act  done  or  right  acquired  when  in  force, 
or  as  to  any  right  or  liability  to  sue  or  be  sued,  accrued 
before  the  1st  of  January,  1883,  of  any  husband  or  wife 
married  before  that  date;  and  every  married  woman  has 
against  all  persons,  including  her  husband,  with  respect 
to  her  own  separate  property,  the  same  remedies  as  if 
she  were  a  femme  sole  (c),"]  And  the  wife  may  even 
become  a  creditor  of  her  husband  ;  and  her  rights,  as 
such,  will  be  enforced  against  him  and  his  representatives. 
Thus,  if  a  wife  raises  money  out  of  her  estate  to  answer 
his  necessities,  whatever  be  the  mode  adopted  to  carry 
that  purpose  into  effect,  she  is,  in  equity,  entitled  to 
reimbursement  out  of  his  estate  (d).  But  a  contract  by 
a  husband  to  transfer  to  his  wife  his  rights  and  duties  in 
reference  to  his  children,  is  contrary  to  public  policy,  and 

(a)  story's  Eq.  Jur.  §  1 370, 1371 ;  Ibtudale  v.  BraUhm>mte,  L.  R.  4  Ch. 

2  Pres.  Shep.  T.  335,  395.  D.  85. 

(V)  See  Story's  Eq.  Jur.  §  1372  ;  (jo)  See  stat.  45  &  46  Vict.  c.  75, 

UiieiMfk  V.  Negui,  16  Beav.  594  ;  88.  1  and  12,  in  Appendix. 

AMerwn  v.  Ahhott,  23  Beav.  457  ;  (<0  Stoiy's  Eq.  Jar.  §  1878. 


1272  TflB  POWBRS  WHICH   HUSBAND  AND   WIFB  HAVE 

^n^'I'l*  will  not  be  enforced  (a),  unless  his  conduct  has  been 

such,  that  the  Court  would  remove  the  children  fipom  his 

custody  (b).    3193. 

[Now,  however,  a  married  woman  is  capable  of  entering 
into,  and  rendering  herself  liable  in  respect  and  to  the 
extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued  as  if  she  were  a  femme  sole.     Also 
any  money  or  other  estate,  lent  or  entrusted  by  her  to 
her  husband  for  the  purpose  of  any  trade  or  business 
carried  on  by  him  or  otherwise,  is  treated  as  assets  of  her 
husband's  estate  in  case  of  his  bankruptcy,  under  reserva- 
tion of  the  wife's  claim  to  a  dividend  as  a  creditor  for  the 
amount  or  value  of  such  money  or  other  estate  after,  but 
not  before,  all  claims  by  the  other  creditors  of  the  husband 
for  valuable  consideration  in  money  or  money's  worth 
are  satisfied.     And  every  married  woman  has,  in  her  own 
name,  against  all  persons,  including  her  husband,  the  same 
civil  remedies  for  the  protection  and  security  of  her  own 
separate  property,  as  if  it  belonged  to  her  as  a  femme 
sole  (e).]    3193a. 
III.  oifta        III*  At  the  common  law  a  wife  cannot  grant  to  her 
atutf^      husband,  because  they  make  but  one  person  at  law.    And 
for  the  same  reason,  a  wife  cannot  by  the  common  law  be 
the  immediate  grantee  of  her  husband,  but  she  may  take 
an  estate  from  him  through  the  medium  of  a  third  person 
under  the  Statute  of  Uses  (d).    And  as  an  appointee  takes 
under  the  original  deed,  so,  although  a  husband  cannot 
at  common  law  convey  directly  to  his  wife,  yet  he  may 
make  an  immediate  appointment  to  her,  because  her  estate 
arises  out  of  the  original  seisin.    And  for  the  same  reason, 
a  wife  may  appoint  immediately  to  her  husband.    In  like 

(a)  VanHttartY,  Vansittarty  4  E.  ss.  1,  3  and  12,  in  Appendix. 
&  J.  62 ;  2  D.  &  J.  249 ;    Walrond  (d)  Co.  litt.  3  a,  and  n.  (1)  ;  112 

V.  Walrand,  I  Johns.  18.  a ;   187  b  ;   4  Cruise  T.  32,  c.  2, 

(J)  Swift    V.    Stoift,  34    Beav.  §  40 ;  1  Oruiae  T.  11,  c.  3,  §  26; 

266.  Burton,  §  211  ;  Watk.  Conv.  3id 

(c)  See  Stat.  46  &  46  Vict.  c.  76,  ed.  by  Prest  249,  260. 
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manner  a  surrender  of  copyholdfl  by  the  husband  to  the  ^^.^^2!* 
wife,  or  by  the  wife  to  her  husband,  is  good  (a).  And  gifts 
and  grants  by  a  husband  to  his  wife,  though  directly  and 
immediately,  will  be  enforced  in  equity,  if  they  are  of  a 
reasonable  nature,  and  there  is  no  ground  to  suspect  fraud. 
Thus,  gifts  made  by  the  husband  to  the  wife  to  purchase 
clothes  or  personal  ornaments,  or  for  her  separate  expendi- 
ture, and  personal  savings  and  profits  made  by  her  in  her 
domestic  management,  which  the  husband  allows  her  to 
apply  to  her  own  separate  use,  will  be  held  to  vest  in  her, 
as  against  her  husband,  but  not  as  against  his  creditors,  an 
unimpeachable  right  of  property  therein,  so  that  they  may 
be  treated  as  her  separate  estate,  if  such  gifts  are  established 
by  clear  and  incontrovertible  evidence  (b).  K  a  husband 
makes  presents  of  chattels  to  his  wife,  even  verbally,  and 
without  any  words  of  separate  use,  her  right  to  them  will 
be  enforced  against  his  residuary  legatee,  if  the  gift  is 
proved  by  the  testimony  of  any  one  who  heard  him  use 
words  of  gift,  or  to  whom  he  afterwards  stated  that  he  had 
given  the  chattels,  or  that  they  were  hers.  But  the  Court 
will  not  act  upon  the  unsupported  oath  of  the  wife  (c). 
[But  the  old  law  regulating  gifts  and  grants  by  husbands 
and  wives  to  each  other,  is  now  modified  by  the  fact  that 
a  married  woman  with  respect  to  her  separate  property, 
is  placed  in  the  position  of  a  femme  sole,  and  by  other 
changes  recently  made  in  the  law  respecting  the  property 
of  married  women,  and  referred  to  in  other  parts  of  this 
chapter.]    8184. 

Section  III. 

The  Interest  of  the  Hmband  in  the  Wife's  Property  which 

is  not  settled  to  her  separate  tcse.  ^'  iv.  t.  1, 

C>H«  Of  S«  0* 

[In  cases  where  the  marriage  took  place  before  the  1st  Huaband's 

(a)  2  Sngd.  Pow.  24 ;  Watk.  Com.  (ft)  Story's  Bq.  Jur.  §  1374, 1376. 

3rd  ed.  by  Prest.  249,  250.  (c)  6hra7U  t.  Chanty  34  Beav.  623. 
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^^.TsT's?'  ^*  January,  1883,  and  the  wife's  property  accrued  to  her 
interwtm    before  that  date,  the]  husband  takes  a  freehold  interest 
^^to.    during  the  joint  lives  of  himself  and  Jiis  wife,  in  land 
belonging  to  her  in  fee  simple,  in  tail,  or  for  life ;  and 
such  interest  will  pass  by  a  conveyance  executed  by  the 
husband  alone  (a).    But  in  strict  legal  language,  where 
the  wife  has  an  estate,  it  is  said  that  the  husband  and 
wife  (and  not  the  husband  only)  are  seised  in  right  of 
the  wife  (b).     Anciently,  the  husband  had  power  over 
his  wife's  land  by  feoffment  or  fine,  to  make  such  an 
alienation  of  it  that  she  could  not  enter  upon  it  after 
his  death,  but  must  pursue  her  right  by  action.     This 
power  is  taken  away  by  stat.  32  Hen.  8,  c.  28,  s.  6  (c). 
And  a  contract  by  the  husband  as  to  the  wife's  real  estate 
will  not  bind  her  at  law  or  in  equity  (d),    8195. 
Husband's        A  chattel  real  which  the  wife  has  in  her  own  and  not  in 
wife's         another's  risfht,  and  which  is  not  settled  to  her  separate 
"»^-  use,  vests  in  the  husband,  not  absolutely,  but  sub  modo. 

Thus  the  husband  is  possessed  of  the  wife's  term  for  years 
in  her  right,  and  hence  he  is  entitled  to  receive  all  the 
rents  and  profits  of  it.  He  may  also  sell,  surrender  in  deed 
or  in  law,  or  dispose  of  it  during  the  coverture,  so  that  even 
if  the  wife  survive,  she  will  have  no  right  to  it,  unless  it  is 
reversionary  and  could  by  no  possibility  be  reduced  into 
possession  during  the  coverture.  K  he  mortgages  it,  and 
the  estate  of  the  mortgagee  becomes  absolute,  the  wife's 
legal  right  by  survivorship  will  be  barred,  but  she  will  in 
general  be  entitled  to  the  equity  of  redemption,  if  she  sur- 
vives. If  the  husband  was  outlawed^  attainted, or  convicted 
of  felony,  or  felo  de  se,  it  used  to  be  forfeited  to  the  Crown. 
It  is  liable  to  execution  for  his  debts ;  and,  if  he  survives 
his  wife,  it  is  to  all  intents  and  purposes  his  own.    Yet  if 

(fl)  Co.  Litt.  351  a  ;   2  Steph.  (*)  Burton,  §  757. 

Com.  4th  ed.  260  ;   RoherUim  v.  (c)  Burton,  §  220. 

Norriit,  11  Ad.  &  E.  (N.  S.)  916.  (d^  Sugd,  Concise  View,  147. 
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he  has  made  no  disposition  thereof  in  his  lifetime,  and  ^^'^'^' 

dies  before  his  wife,  he  cannot  dispose  of  it  by  will,  inas- 

much  as  it  has  not  been  transferred  firom  the  wife  (a). 
3186. 
As  to  chattels  personal  in  possession  which  the  wife  has  Husband's 

'■  *  ^  interest  in 

m  her  own  right,  as  ready  money,  jewels,  household  goods,  Jjjj^ 
and  the  like,  the  husband  has  an  immediate  and  absolute  p^^"^* 
property  therein  by  the  marriage,  which  never  can  again 
revest  in  the  wife  or  her  representatives,  subject  to  an 
exception  created  by  ss.  21  and  25  of  the  stat  20  &  21  Vict, 
c.  85  (b).  But  chattels  personal,  en  autre  droit,  as  exe- 
cutrix or  administratrix,  etc.,  do  not  belong  to  the  husband, 
though  he  survive,  but  go  to  the  administrator  de  bonis 
non  of  the  wife  (c).    3197. 

As  to  the  wife's  chattels  personal  or  choses  in  action, 
which  comprise  debts,  legacies,  residuary  personal  estate, 
money  in  the  funds,  money  received  by  a  person  to  be 
appropriated  to  her  use,  etc.,  these  the  husband  may  have 
if  he  reduces  them  into  possession.  They  then  become 
absolutely  and  entirely  his  own,  and  go  to  his  executors 
and  administrators,  or  as  he  bequeaths  them  by  will,  and 
shall  not  revest  in  the  wife.  But  if  he  dies  before  her,  and 
before  he  has  released  them  or  reduced  them  into  posses- 
sion,  so  that  at  his  death  they  still  continue  choses  in 
action,  they  survive  to  the  wife,  whether  against  the 
personal  representatives  of  the  husband,  or  against  the 
trustees  in  bankruptcy  or  insolvency,  or  his  assignees  for 
valuable  consideration.  If  he  survives  her,  he  will  not 
have  them  by  survivorship,  as  he  would  have  a  chattel 
real,  except  in  the  case  of  arrears  of  rent  due  to  the  wife 
before  her  coverture,  which  in  case  of  her  death  are  given 

(a)  2  Bl.  CJom.  434  ;  Co.  litt.  46  16  Beav.  83  ;  6  H.  L.  Cae.  388. 
b,  351   a,  and  n.   1  ;    1    Bright's  (6)  See  supra,  par.  3186. 

Husband  and  Wife,  94,  96,  98,  99,  (f)  2  Bl.  Com.  435  ;    Co.  Litt. 

100,  106—6,  110  ;  Donne  v.  Jlart,  351  b  ;  1  Bright's  Husb.  and  Wife, 

2  Rufis.  &  M.  361  ;  Duherley  v.  2%,  34,  39. 


1276  THE  INTBRK8T  OF  THE  HUSBAND 

^^I's/i'  ^^  ^^®  husband  by  the  stat.  32  Hen.  8,  c.  37;  but  he  wiU 
"■"  still  be  entitled  to  the  chose  in  action  as  her  administrator, 

and  may  in  that  capacity  recover  such  things  in  action  as 
became  due  to  her  before  or  during  the  coverture  (a).  On 
taking  out  administration  to  her  estate,  he  will  become 
entitled,  as  her  administrator,  to  all  her  personal  estate 
which  was  outstanding  and  unrecovered  at  her  death.  And 
if  he  does  not  take  out  administration  to  her  estate,  but 
some  other  person  does,  the  husband  will  be  entitled  to 
any  surplus  which  may  remain  after  paying  the  wife's 
debts.  If  the  husband  dies  before  he  or  some  other 
person  has  administered  to  her  estate,  his  personal  repre- 
sentatives may  take  out  letters  of  administration  to  her 
estate,  and  recover  all  her  property  in  action  and  unre- 
covered at  her  death,  even  though  such  property  was 
reversionary  at  her  death,  and  in  fact  did  not  cease  to  be 
so  until  after  the  death  of  the  husband,  as  where  he  died 
in  the  lifetime  of  a  prior  taker  of  the  property;  or,  if 
the  personal  representatives  of  the  husband  do  not  take 
out  administration  to  her  estate,  any  other  personal  repre- 
sentatives of  the  wife  may  recover  such  property.  But 
such  personal  representatives  are  trustees  for  the  persons 
beneficially  entitled  to  his  general  personal  estate,  under 
his  will,  or  under  the  statutes  of  distribution,  or  under  his 
bankruptcy  or  insolvency,  or  otherwise,  as  the  case  may 
be,  as  to  any  surplus  which  may  remain  after  paying  the 
wife's  debts  (6).    8198. 

The  foregoing  paragraphs  must  be  read  subject  to  the 
modifications  of  the  law  relating  to  the  property  of  married 
women,  introduced  by  the  stat.  33  &  34  Vict  c.  93  (c), 
[in  cases  to  which   that  Act,  which  is  now  repealed  by 

(a)  2  Bl.  Com.  434—5  ;  Co.  litt.  22  L.  J.  717  (V.  C.  K.)  ;  Att..Gen. 

351  b.  V.  Partbigtan,  1  Hurl.  &  Colt  198; 

(&)  See  1  Bright '8  Husb.  and  Wife,  Fleet  v.  PerHtu,  L.  R.  8  Q.  B.  536  j 

36,  41,  42,  72,  77—8  ;  1  Wms.  on  4  Q.  B.  (Ex.  Ch.)  600. 
Bxors.  6th  ed.  815  ;  Drew  v.  Long,  (c)  See  infra,  par.  3216 — 3227. 
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[stat.  46  &  46  Vict  a  75  (Appendix),  haa  application.]  ^^TsV' 
3199.  _1_ 


Where  the  wife  is  the  proprietor  of  land-tax  redeemed, 
and  the  husband  obtains  a  certificate  of  his  title  by  virtue 
of  his  marriage,  he  may  dispose  of  the  whole.  But  if  he 
only  makes  a  mortgage  of  it,  though  he  reserves  the  equity 
of  redemption  to  himself  alone,  it  is  only  a  dLsposition  pro 
tanto,  and  if  the  wife  survives,  the  equity  of  redemption 
will  belong  to  her  (a).    8200. 

As  to  the  disposition  of  the  reversionary  interest  of  Disposition 

of  the  PBver- 

married  women  in  chattels  personal  (in  cases  not  within  «otuu7 

*  ^  interasta  of 

the  stat.  20  &  21  Vict.  c.  57),  the  general  result  of  the  '"™«*, 

■^  "  women  in 

cases  may  be  briefly  stated  in  these  general  terms  (6) : —  ^^^  in 
1.  An  assignment  by  a  married  woman  of  a  vested  re-SSSSa)* 
versionary  interest  in  chattels  personal,  if  bequeathed  or  c  st! 
settled  to  her  separate  use,  will  be  binding  upon  her  even 
after  the  determination  of  the  coverture.  2.  A  married 
woman  cannot  directly  deprive  herself  or  be  deprived  of 
a  vested  reversionary  interest^  as  such,  in  personalty  not 
given  for  her  separate  use,  so  effectually  that  she  will  be 
precluded  from  asserting  a  claim  to  it,  if  her  husband  dies 
before  her  without  having  reduced  it  into  possession.  3. 
According  to  the  decisions  in  Lackton  v.  Adams  (c),  Creed 
V.  Perry  (d),  and  Wilson  v.  Oldham,  cited  by  Mr.  Lewin 
in  his  work  on  Trusts,  2nd  ed.  296,  and  according  to  the 
opinion  of  that  eminent  lawyer,  the  late  Mr.  Jacob,  as 
stated  by  Mr.  Lewiu,  a  maitied  woman  may  deprive 
herself  or  be  deprived  of  chattels  personal  in  which  she 
has  a  vested  reversionary  interest,  by  means  of  the  con- 
version of  that  reversionary  interest  into  an  interest  in 
possession  in  herself,  through  the  operation  of  merger 
consequent  upon  a  surrender  or  assignment  made  to  her 
of  the  prior  life  interest,  where  at  least  the  .person  to 

(a)Pi^otty.Pigott,UB,. 4  Eq.649.      Jurist  231,  243. 
(ft)  See  an  article  on  the  subject,  (<?)  5  L.  J.  (N.  S.)  Chanc.  382. 

l^  the  writer  of  then  pages,  10  (d)  2  Sq.  Bep.  42. 
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^H^* I's*  ^^^^  ^^^^  prior  life  interest  is  limited  is  some  other 
person  than  her  own  husband,  and  by  means  of  a  sub- 
sequent reduction  of  the  property  into  the  possession  of 
the  husband.  But  according  to  the  decision  of  Lord 
Langdale  and  Lord  Cottenham  (a),  a  married  woman 
cannot  so  deprive  herself  or  be  deprived  by  means  of  such 
a  merger  and  acceleration  of  chattels  personal  in  which 
she  has  a  vested  reversionary  interest  The  writer  of  these 
pages  conceives  that  the  opinion  of  Mr.  Jacob  was  right, 
for  the  reasons  given  by  the  writer  in  the  article  already 
referred  to(i),  and  that  the  decision  in  Whittle  v.  Henning 
was  wrong ;  but  in  the  absence  of  any  decision  of  the 
question  by  the  House  of  Lords,  the  doctrine  of  Lord 
Cottenham  in  Whittle  v.  Hennvng  must  be  deemed  to  be 
the  law  of  the  land  (c).  4.  If  the  reversionary  interest  of  a 
married  woman  in  personalty  is  contingent,  and  bequeathed 
or  settled  to  her  separate  use,  and,  k  fortiori,  if  it  is  con- 
tingent and  not  settled  to  her  separate  use,  she  cannot 
deprive  herself  or  be  deprived  of  it,  so  as  to  be  bound  after 
the  determination  of  the  coverture.  8201. 
Stat.  20  &  21      By  the  stat  20  &  21  Vict.  c.  57,  it  is  enacted  as  fol- 

Viot  c.  67. 

j^igpoaai  of  lows  I — "  1.  After  the  31st  day  of  December,  1857,  it  shall 

StSS£*3^  be  lawful  for  every  married  woman  by  deed  to  dispose  of 

women,  and  cvcry  ftiture  Or  rcversiouary  interest,  whether  vested  or 

thflirpowera  contingent,  of  such  married  woman,  or  her  husband  in 

l^tit^eSt.    ^®^  rig^^  1^  *^y  personal-  estate  whatsoever  to  which  she 

shall   be  entitled  under  any  instrument  made  after  the 

said  31st  day  of  December,  1857  (except  such  a  settlement 

as  after  mentioned),  and  also  to  release  or  extinguish  any 

power  which  may  be  vested  in  or  limited  or  reserved  to 

her  in  regard  to  any  such  personal  estate,  as  fully  and 

effectually  as  she  could  do  if  she  were  a  femme  sole,  and 

also  to  release  and  extinguish  her  right  or  equity  to  a 

Ca)WfiiUle  V,  Betming,!!  Be&Y.  (c)    2    Tudor's    Lead.   Cas.    in 

222,  and  2  Phil.  731.  Equity,  580. 

(*)  Supra,  page  1277  n.  (J), 
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settlement  out  of  any  personal  estate  to  which  she  or  her  ^^Jl'^'^/ 
husband  in  her  right,  may  be  entitled  in  possession  under     '  '  '  ' 
any  such  instrument  as  aforesaid;  save  and  except  that  no 
such  disposition,  release,  or  extinguishment  shall  be  valid 
unless  the  husband  concur  in  the  deed  by  which  the  same 
shall  be  efiected,  nor  unless  the  deed  be  acknowledged  by 
her  as  hereinafter  directed :  Provided  always,  that  nothing 
herein  contained  shall  extend  to  any  reversionary  interest 
to  which  she  shall  become  entitled  by  virtue  of  any  deed, 
will,  or  instrument  by  which  she  shall  be  restrained  from 
alienating  or  affecting  the  same  (s.  1).    2.  Every  deed  to  ^^^^ 
be  executed  in  England  or  Wales  by  a  married  woman  for  J^|^' 
any  of  the  purposes  of  this  Act  shall  be  acknowledged  by 
her,  and  be  otherwise  perfected,  in  the  manner  in  and  by 
the  Act  passed  in  the  third  and  fourth  years  of  the  reign 
of  his  late  Majest}"^  King  William  the  Fourth,  intituled  An 
Act  for  the  abolition  of  fines  -and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance,  prescribed 
for  the  acknowledgment  and  perfecting  of  deeds  disposing 
of  interests  of  married  women  in  land ;  and  every  deed  to 
be  executed  in  Ireland  by  a  married  woman  for  any  of  the 
purposes  of  this  Act  shall  be  acknowledged  by  her  and 
be  otherwise  perfected  in  the  manner  in  and  by  the  Act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  An  Act  for 
the  abolition  of  fines  and  recoveries,  and  the  substitution 
of  more  simple  modes  of  assurance,  in  Ireland,  prescribed 
for  the  acknowledgment  and  perfecting  of  deeds  disposing 
of  interests  of  married  women  in  land ;  and  all  and  singu- 
lar the  clauses  and  provisions  in  the  said  Acts  concerning 
the  disposition  of  lands  by  married  women,  including  the 
provisions  for  dispensing  with  the  concurrence   of  the 
husbands  of  married  women,  in  the  cases  in  the  said  Act 
mentioned,  shall  extend  and  be  applicable  to  such  interests 
in  personal  estate  and  to  such  powers  as  may  be  disposed 
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The  power 
under  this 
Act  not  to 
intexfere 
with  other 
powers. 


^hThT's!'  ^^»  released,  or  extinguished  by  virtue  of  this  Act,  as  fully 

and  effectually  as  if  such  interests  or  powers  were  interests 

in  or  powers  over  land  (s.  2).  3.  Provided  always,  that 
the  powers  of  disposition  given  to  a  married  woman  by 
this  Act  shall  not  interfere  with  any  power  which  in- 
dependently of  this  Act  may  be  vested  in  or  limited  or 
reserved  to  her,  so  as  to  prevent  her  from  exercising  such 
power  in  any  case,  except  so  far  as  by  any  disposition 
made  by  her  under  this  Act  she  may  be  prevented  from 
so  doing,  in  consequence  of  such  power  having  been 
suspended  or  extinguished  by  such  disposition  (a  3). 
intererteof  4.  Providcd  always  that  the  powers  of  disposition  hereby 
onder  their  oriven  to  a  married  woman  shall  not  enable  her  to  dispose 

marriage        °  * 

SSuTS**"  of  any  interest  in  personal,  estate  settled  upon  her  by  any 
affected.      settlement  or  agreement  for  a  settlement  made  on  the 
occasion  of  her  marriage  "  (s.  4).     8202. 

Arrears  of  income  of  the*  wife's  property  consisting  of 
choses  in  action  not  reduced  into  possession  by  the  hus- 
band, belong  to  the  wife  by  survivorship,  and  not  to  the 
representatives  of  the  husband  or  his  assignees  (a).  8203. 

Where  the  wife  has  any  right  or  duty  which  by  possi- 
bility may  arise  during  the  coverture,  the  husband  may 
by  release  discharge  it  (&).  A  husband  may  release  a  per- 
sonal annuity  secured  by  bond  to  which  his  wife  is  en- 
titled, so  as  to  bind  his  wife,  even  if  she  survives  him  (c). 
And  at  law  a  man  may  even  release  a  cause  of  action 
which  his  wife  has  as  executrix  or  administratrix  (d). 
But  where  the  wife  has  a  right  or  duty  which  cannot  by 
any  possibility  accrue  to  her  during  the  coverture,  the 
husband  cannot  release  it  (e).    8204. 

[This  section  has  reference  to  the  law  respecting  the 
property  of  married  women,  in  cases  in  which  the  mar- 

(a)   WUUnMn  v.  Charleworth,  (d)  2  Pres.  Shep.  T.  338. 

10  Beav.  334.  (O    2    Prea.   Shep.   T.   822 ;   1 

(V)  2  Pres.  Shep.  T.  322.  Bright'e  Husb.  &  Wife,  73. 
(<t)  Um-e  V.  Bech^r,  12  Sim.  465. 


Arroan  of 
ipoome  oi 
wife's 
choMsin 
action. 


Baleaaehy 
husband. 
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riage  took  place  before  the  Ist  of  January,  1883,  and  in  ^^^J^s!* 
which  the  property  accrued  to  the  wife  before  that  date,  " 

which  are  not  aflTected  by  the  stai  45  &  46  Vict.  c.  75 
(Appendix).]    3204a. 


Section  IV. 
Pinr-Money  and  Paraphernalia. 

L  Pin-money  is  not  deemed  to  be  an  absolute  gift.     It  ^j-  ^y-  t.  i, 

is  not  considered  like  money  set  apart  for  the  sole  and  — 

separate  use  of  the  wife  during  coverture ;  but  it  is  a  sum  °*<>°®y' 
payable  by  the  husband  to  the  wife,  in  virtue  of  a  parti- 
cular arrangement,  and  to  be  applied  by  the  wife  in  at- 
tiring her  person  in  a  manner  suitable  to  the  rank  of  her 
husband,  and  in  defraying  other  personal  expenses — a  sum 
allowed  to  save  the  trouble  of  a  constant  recourse  by  the 
wife  to  the  husband,  in  order  to  meet  her  ordinary  per- 
sonal expenses  (a).    3205. 

Such  being  the  peculiar  nature  of  this  provision,  the  ^™^ 
wife  cannot  make  such  a  disposition  of  it  as  she  can  of  her 
separate  estate.  And  Courts  of  Equity  refuse  to  call  upon 
the  husband  to  pay  beyond  the  arrears  of  a  year,  although 
stipulated  for  by  a  marriage  settlement.  For,  setting  aside 
the  presumed  satisfaction  by  acquiescence,  the  money  is 
meant  to  dress  the  wife  during  the  year,  so  as  to  keep  up 
the  dignity  of  the  husband,  and  not  for  the  purpose  of 
accumulation.  And,  on  the  same  principle,  the  personal 
representatives  of  the  wife  are  not  allowed  to  make  any 
claim  even  for  arrears  of  a  year  (i).     3206. 

11.  The  wife's  paraphernalia  are  personal  apparel  and  ii.  Pan- 
ornaments  of  the  wife,  suitable  to  her  rank  and  condition 
in  life  (<?).   Old  family  jewels,  although  worn  by  the  wife, 

(a)  See  Story's  Eq.  Jar.  §  1376  a,  and  note  ;  2  Spencers  Eq.  Jur.  501. 

and  note ;  2  Spence's  £q.  Jar.  500,  (r)  Story's  Eq.  Jur.  §  1876  ;  11 

501.  Jarm.  k  Byth.  by  Sweet,  442  ;  2  BL 

(()  Story's  Eq.  Jar.  §  1375  a,  Com.  486. 

VOL.  n.  NN 
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^H.^.'  a.' 4.'  ^^  ^o^  constitute  a  part  of  her  paraphernalia,  unless  she 

has  acquired  them  by  gift  or  bequest  (a).     8207. 
JJjJ^^J^''       At  law,  the  husband  may,  in  his  lifetime,  but  not  by  his 
****°^         will,  dispose  of  the  wife's  paraphernalia,  with  the  excep- 
tion of  necessary  apparel.    And  they  are  liable  to  the 
Rale  of       claims  of  creditors,  with  the  like  exception.     And  if  the 
^°^**>«y   articles  were  given  by  the  husband,  either  before  or  after 
^^d  •     DMiriage,  Courts  of  Equity  fully  recognise  this  right  of  the 
husband  and  his  creditors,  instead  of  treating  the  articles 
as  absolute  gifts  to  the  wife,  as  her  own  separate  property ; 
although  in  the  case  of  creditors  claiming  against  the 
assets  of  the  husband,  the  personal  assets  of  the  husband 
will  be  marshalled  against  his  representatives,  in  favour 
«'J«  1!;?      of  the  widow.    But  if  the  articles  were  bestowed  on  the 

given  by 

«jy  one  ^j£g  jjy  jy^y  Qj^^  gjg^^  ^j^^^  ,^^^  ^  dccmed  absolute  gifts 
to  her  sepaiute  use;  and  then,  if  received  with  the 
consent  of  the  husband,  neither  he  or  his  creditors  can 
dispose  of  them  (b).     8208. 

[This  section  also  describes  the  law  in  cases  unaffected 
by  the  stat.  45  &  46  Vict.  c.  75  (Appendix).]     8208a. 


Section  V. 

The  Wife*8  separate  Estate, 

^H^J's^'      I.  With  regard  to  the  means  of  acquiring  a  separate 
estate — 


I.  Means  of 

acquiring  it.      J  Whcncver  real  or  personal  estate  is  given,  granted,  or 
grant.     *    dcviscd  to,  or  settled  on,  a  woman,  either  with  or  without 

deyiae,  or 

settlement,  the  intervention  of  trustees,  whether  after  marriage,  or 
as  a  provision  on  marriage,  or  not  in  contemplation  of 
immediate  marriage,  and  whether  by  her  husband  or  by 
a  mere  stranger,  it  will  be  separate  estate,  if  it  clearly 
appears  from  the  deed  or  will  itself  that  the  property  was 

(a)  Jervoue  v.  Jertouf^  17  Beav.       11  Jarm.  k  Byth.  by  Sweety  442  ;  2 
666.  Bl.  Com.  486. 

(J)  Story's  Eq.  Jur.  §  1376, 1377; 
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intended  for  her  separate  use  {a).  Two  things  must  concur :  ^J^^'  1;  I; 
First,  an  intention  to  benefit  the  wife  ;  and  secondly,  an 
intention  to  exclude  the  husband  {b).  Thus,  not  to  men- 
tion other  instances  where  the  intention  is  more  obvious, 
a  legacy  to  a  married  woman,  with  a  declaration  ^'  that 
her  receipt  alone  shall  be  a  sufficient  discharge  to  the 
executors,"  amounts  to  a  bequest  for  her  separate  use. 
So  a  bequest  to  a  married  woman  "  for  her  own  use,  and 
at  her  own  disposal,"  has  been  held  to  be  a  bequest  to  her 
separate  use  {c).  But  where  the  expressions  do  not  clearly 
show  that  the  husband  is  to  be  excluded  from  his  marital 
rights,  the  wife  will  not  take  for  her  separate  use.  Thus 
in  the  case  of  a  direction  to  pay  money  into  her  own 
proper  hands  "  for  her  own  use  and  benefit,"  it  has  been 
held,  that,  although  the  money  is  to  be  for  her  own  use, 
yet  there  is  nothing  in  that  inconsistent  with  its  being 
subject  to  the  husband's  marital  rights  {c[).  And  a  direct 
devise  or  bequest  '*  for  her  sole  use  and  benefit,"  to  a 
woman  who  is  either  single  or  will  become  discovert  on 
the  death  of  the  testator,  does  not  amount  to  a  gift  to  her 
separate  use  (e) ;  unless  aided  by  other  expressions  in  the 
will,  or  other  circumstances,  such  as  the  fact  that  the 
instrument  shows  that  the  marriage  of  the  person  spoken 
of  was  contemplated  by  the  author  of  it  {/),  But  a  gift, 
by  way  of  trust,  "  for  her  sole  benefit,"  to  a  married  woman 
does  create  a  separate  estate  (^).    And  where  a  precatory 


(a)  Story's  Eq.  Jur.  §  1380, 1381, 
1384 ;  2  Spence's  Eq.  Jur.  502, 507, 
611  ;  2  Rop.  Leg.  by  White,  1414; 
2  Jarm.  Wills,  2nd  ed.  19,  20; 
Ooulder  V,  Camm,  1  D.  F.  &  J. 
146. 

(J)  Blafid  V.  Daws,  L.  R.  17  Ch. 
D.  794. 

(r)  Story's  Eq.  Jur.  §  1382; 
2  Spence's  Eq.  Jur.  507;  2  Bop.  Leg. 
by  White,  1414 ;  2  Jarm.  Wills, 
2nd  ed.  19. 


(rf)  Story's  Eq.  Jur.  §  1383  ;  2 
Spence's  Eq.  Jur.  508—511  ;  2 
Jarm.  Wills,  2nd  ed.  19,  20.  See 
also  Spirett  v.  Willowst^  3  D.  J.  &  S. 
293. 

(e)  OHhert  v.  Lewis,  1  D.  J.  &  S. 
38.  See  also  Lewis  v.  Matthews, 
L.  R.  2  Eq.  177. 

(/)  In  re  Tassey's  Trust,  L.  B.  1 
Eq.  561. 

(g)  Green  v.  Britten,  1  D.  J.  &: 
Sm.  649. 

nm2 
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^iJ3'I'6.'  ^*^^^^  ^*8  b^®*^  created  by  wUl  in  favour  of  "children" 

"" simpliciter,  the  trustee  may,  in  executing  the  trust,  limit 

the  shares  of  the  daughters  to  their  separate  use  (a).  8209. 
Where  personal  chattels  are  given  for  the  separate  use 
of  a  married  woman,  a  trustee  should  always  be  inter- 
posed, in  order  to  exclude  the  legal  title  of  the  husband, 
who  might  otherwise  defeat  the  trust  by  delivering  the 
property  to  a  purchaser,  etc.,  without  notice  (b).   3210. 

If  a  husband  assigns  furniture  to  a  trustee  for  the  use 
and  benefit  of  his  wife,  though  it  be  in  consideration  of 
money  held  in  trust  for  her  separate  use,  and  given  up 
to  the  husband,  the  assignment  of  the  furniture  is  void 
as  against  his  trustees  in  bankruptcy,  if  it  remains 
in  the  joint  possession  of  the  husband  and  wife,  unless 
registered  under  the  Bills  of  Sales  Act  (c).  8211. 
2.  Bj  carry-      2.  Bv  the  custom  of  Loudou,  a  married  woman  may 

ing  on  a  •'  " 

wparato      cany  on  trade  within  the  City,  as  a  sole  trader,  and  be 

J?M?SSi."   liable  as  such.    But,  independently  of  any  such  custom , 

^L^^t    if  it  was  agreed  between  the  husband  and  wife,  before 

marriage;    marriage,  that  the  wife  shall  be  allowed  to  carry  on  a 

separate  trade,  such  an  agreement  will  be  maintained  at 

law  against  the  husband ;  and  being  an  agreement  for 

valuable  consideration,   namely,  that  of   the  intended 

marriage,  it  will  also  be  maintained  at  law  against  his 

orbyagnee-  crcditors.     And  if  such  an  asrreement  is  made  after  mar- 

ment  after  ^ 

marriage;  riagc,  and  trustccs  are  interposed,  it  will  be  maintained 
at  law  against  the  husband ;  and,  if  it  is  for  valuable 
consideration,  against  his  creditors  also;  for  in  such 
case,  the  wife's  trustees  will,  at  law,  be  entitled  to  the 
property  assigned,  and  to  the  increase  and  profits  thereof, 
and  she  will  be  considered,  at  law,  as  their  agent,  and 
her  possession  as  their  possession.    The  trustees,  however, 

(a)  WUlia  v.  Kymer,  L.  R.  7  Chu      446. 
D.  181.  (0)  AihUffi  V.  Blaek^kaw,  L.  R. 

(J)  11  Jarm.  &  Byth.  by  Sweet,      9  Kq.  510. 
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will  be  regarded,  in  equity,  as  holding  such  property,  and  ci.^,*8^*5^ 
receiving  the  increase  and  profits  thereof,  for  the  sole 
and  separate  use  of  the  wife.  And  thus,  in  such  caseS| 
where  trustees  are  interposed,  the  beneficial  interest  in 
the  property,  and  the  increase  and  profits  thereof,  are 
secured  to  the  wife  by  the  joint  operation  of  law  and 
equity.  By  the  operation  of  law,  the  legal  estate  is 
vested  in  the  trustees,  and  taken  out  of  the  power  of  the 
husband.  By  the  operation  of  equity,  the  beneficial 
interest  is  vested  in,  and  secured  to,  the  wife,  against  her 
husband,  and,  if  the  agreement  is  for  valuable  considera- 
tion, against  his  creditors  also.  But  even  where  there  are 
no  trustees  interposed,  such  an  agreement  has  the  force, 
in  equity,  of  creating  a  separate  estate  for  the  wife,  and 
securing  it  against  the  husband,  and,  if  the  agreement  is 
for  valuable  consideration,  against  his  creditors  also.   And  ^^  though 

» ^o  the  agree- 

this  is  the  case  even  though  it  be  a  mere  implied  ag^reement.  SSS^ 
So  that  if  the  husband  should  permit  his  wife,  after  the  *°*p^*^ 
marriage,  to  carry  on  business  on  her  sole  and  separate 
account,  aU  her  earnings  in  the  trade,  and  all  the  capital, 
stock  in  trade,  and  effects,  by  the  aid  of  which  they  are 
made  will  be  her  separate  property.  And  if  a  husband 
should  desert  his  wife,  and  she  should  be  enabled,  by  the 
aid  of  her  friends,  to  carry  on  a  separate  trade,  her  earn- 
ings  in  such  trade  wUl  be  enforced  in  equity  against  her 
husband  (a),  independently  of  the  statute  20  &  21  Vict, 
a  85,  ss.  21,  25.    3212. 

Where  the  property  is  vested  in  trustees,  care  must  be 
taken  that  the  negotiations  are  not  carried  on  in  the 
name  of  the  wife,  as  by  taking  notes  or  other  securities 
in  her  name;  for  then  they  will/ at  law,  be  held  to 
belong  to  the  husband,  although  it  will  be  otherwise  in 
equity  (i).    8218. 

(a)  See  Story's  Eq.  Jur.  §  1885—       D.  (Ap.)  923,  937. 
1387  ;   2   Spence'8  Bq.  Jur.  603  ;  (J)  Story's  Eq.  Jur.  §  1386. 

Aghworth  v.  Outramy  L.  B.  6  Ch. 
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K's^sV      3.  By  the  stat.  20  &  21  Vict.  c.  85,  a  21,  and  21  &  22 

3^  Byrtat.    ^^^*  ^'  ^®®>  ®-  ^'  ^^  *  ^^®  ^^  deserted  by  her  husband,  she 

?86,^iid^^  may  obtain  an  order  of  protection  of  her  property  against 

0. 108.        her  husband  and  his  creditors ;  and  by  s.  25  of  the  former 

Act,  if  she  is  judicially  separated,  she  is  to  be  considered 

as  a  femme  sole  as  regards  her  property;  and  in  case  of 

subsequent  cohabitation,  it  shall  be  held  to  her  separate 

use,  subject  to  any  agreement  (a).    8214. 

This  Act  is  retrospective,  extending  back  to  the  com- 
mencement of  the  desertion ;  so  that  a  will  made  by  the 
woman  after  desertion,  and  before  the  order  of  protection, 
operates  upon  property  acquired  by  her  since  and  during 
the  whole  period  of  desertion  j(b).  3216. 
4.  Under  [The  stat.  33  &  34  Vict.  c.  93  contains  various  enact- 
A  84  Vict.  0.  ments  providing  that  the  wafi^es  and  eamimra  of  married 

98;  and  the  ...  . 

vt|^45&46  women,  their  deposits  in  savings  banks,  property  in  the 

funds,  in  joint  stock  companies,  and  in  various  societies,  as 

well  as  property  coming  to  them  after  marriage,  and  policies 

of  assurance  effected  by  them  or  by  their  husbands,  should 

belong  to  them  for  their  separate  use,  and  also  giving 

them  power  to  maintain  actions  in  respect  thereof.    But 

that  Act  is  now  repealed  except  as  to  acts  done  and  rights 

and  liabilities  accrued  thereunder,  before  the  date  of  the 

repeal,  by  section  22  of  the  stat.  45  &  46  Vice,  a  75  ( Appen- 

Property  of  dix),  which  cuacts  by  s.  2,  "Every  woman  who  marries  after 

mju^d^     the  commencement  of  this  Act  shall  be  entitled  to  have 

Act  to  be     and  to  hold  as  her  separate  property  and  to  dispose  of  in 

held  by  her  i.  *       *        v  i. 

"i***°*°*®  manner  aforesaid  all  real  and  personal  property  which 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage,  in- 
cluding any  wages,  earnings,  money,  and  property  gained 
or  acquired  by  her  in  any  employment,  trade,  or  occupa- 
tion, in  which  she  is  engaged,  or  which  she  carries  on 

(tt)  See  aupra,  par.  .3186—3191.         L.  R.  2  Prob.  &  M.  274. 
(b)  In  tlie  Goitds  of  Ann  Elliott ^ 


sole. 
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[separately  from  her  husband,  or  by  the  exerqise  of  any  ^J^- 1'  I' 
literary,  artistic,  or  scientific  skill."    8216.  

And  by  s.  5,  "  Every  woman  married  before  the  com-  ^^^^ 
mencement  of  this  Act  shall  be  entitled  to  have  and  to  ^^t^ 
hold  and  to  dispose  of  in  manner  aforesaid  as  her  separate  S™*^  a^ 
property  all  real  and  personal  property,  her  title  to  which,  hmasl    ^ 
whether  vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  shall  accrue  after  the  commence- 
ment of  this  Act,  including  any  wages,  earnings,  money, 
and  property  so  gained  or  acquired  by  her  as  aforesaid." 
3217. 

By  s.  6,  "All  deposits  in  any  post  oflSce  or  other  savings  ^^^Yk 
bank,  or  in  any  other  bank,  all  annuities  granted  by  the  ^^[^^ 
Commissioners  for  the  Reduction  of  the  National  Debt  or  *>"^»**®^- 
by  any  other  person,  and  all  sums  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  or  of  any  other  bank,  which 
at  the  commencement  of  this  Act  are  standing  in  the 
sole  name  of  a  married  woman,  and  all  shares,  stock, 
debentures,  debenture  stock,  or  other  interests  of  or  in 
any  corporation,  company,  or  public  body,  municipal, 
commercial,  or  otherwise,  or  of  or  in  any  industrial, 
provident,  friendly,  benefit,  building,  or  loan  society, 
which  at  the  commencement  of  this  Act  are  stand- 
ing in  her  name,  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  the  separate  property  of 
such  married  woman ;  and  the  fact  that  any  such  deposit, 
annuity,  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England 
or  of  any  other  bank,  share,  stock,  debenture,  debenture 
stock,  or  other  interest  as  aforesaid,  is  standing  in  the 
sole  name  of  a  married  woman,  shall  be  sufiicient  prim& 
facie  evidence  that  she  is  beneficially  entitled  thereto  for 
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^uHls'b^  [her  separate  use,  so  as  to  authorise  and  empower  her  to 
receive  or  transfer  ihe  same^  and  to  receive  the  dividend8> 
interest,  and  profits  thereof,  without  the  concurrence  of 
her  husband,  and  to  indemnify  the  Postmaster  General, 
the  Commissioners  for  the  Reduction  of  the  National  Debt, 
the  Governor  and  Company  of  the  Bank  of  England,  the 
Governor  and  Company  of  the  Bank  of  Ireland,  and  all 
directors,  managers,  and  trustees  of  every  such  bank, 
corporation,  company,  public  body,  or  society  as  aforesaid, 
in  respect  thereof."  3218. 
ABtoBtock  By  s.  7,  ''All  sums  forming  part  of  the  public  stocks  or 
tranafanwi  fuuds,  OT  of  any  othcr  stocks  or  funds  transferable  in  the 

etc.,  to  a  ,  '  •' 

w^^  books  of  the  Bank  of  England  or  of  any  other  bank,  and 
all  such  deposits  and  annuities  respectively  as  are  men- 
tioned in  the  last  preceding  section,  and  all  shares,  stock, 
debentures,  debenture  stock,  and  other  interests  of  or  in 
any  such  corporation,  company,  public  body,  or  society, 
as  aforesaid,  which  after  the  commencement  of  this  Act 
shall  be  allotted  to  or  placed,  registered,  or  transferred  in 
or  into  or  made  to  stand  in  the  sole  name  of  any  married 
woman  shall  be  deemed,  unless  and  until  the  contrary  be 
shown,  to  be  her  separate  property,  in  respect  of  which  so 
far  as  any  liability  may  be  incident  thereto  her  separate 
estate  shall  alone  be  liable,  whether  the  same  shall  be  so 
expressed  in  the  document  whereby  her  title  to  the  same 
is  created  or  certified,  or  in  the  books  or  register  wherein 
her  title  is  entered  or  recorded,  or  not 

"  Provided  always,  that  nothing  in  this  Act  shall  require 
or  authorise  any  corporation  or  joint  stock  company  to 
admit  any  married  woman  to  be  a  holder  of  any  shares 
or  stock  therein  to  which  any  liability  may  be  incident 
contrary  to  the  provisions  of  any  Act  of  Parliament^ 
charter,  byelaw,  articles  of  association,  or  deed  of  settle- 
ment regulating  such  corporation  or  company."    3218. 

inyeBtmants      By  &  8,  "  All  the  provisions  hereinbefore  contained  as 
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[to  deposits  in  any  post  office  or  other  savings  bank,  or  in  ^^l^'^/ 
any  other  bank,  annuities  granted  by  the  Commissioners  ^^]^t 
for  the  Reduction  of  the  National  Debt  or  by  any  other  ^^ed 
person,  sums  forming  part  of  the  public  stocks  or  funds,  othen. 
or  of  any  other  stocks  or  fundd  transferable  in  the  books 
of  the  Bank  of  England  or  of  any  other  bank,  shares, 
stock,  debentures,  debenture  stock,  or  other  interests  of  or 
in  any  such  corporation,  company,  public  body,  or  society 
as  aforesaid  respectively,  which  at  the  commencement  of 
this  Act  shall  be  standing  in  the  sole  name  of  a  married 
woman,  or  which,  after  that  time,  shall  be  allotted  to,  or 
placed,  registered,  or  transferred  to  or  into,  or  made  to 
stand  in,  the  sole  name  of  a  married  woman,  shall  respec- 
tively extend  and  apply,  so  far  as  relates  to  the  estate, 
right,  title,  or  interest  of  the  married  woman,  to  any  of 
the  particulars  aforesaid  which,  at  the  commencement  of 
this  Act,  or  at  any  time  afterwards,  shall  be  standing  in, 
or  shall  be  allotted  to,  placed,  registered,  or  transferred  to 
or  into,  or  made  to  stand  in,  the  name  of  any  married 
woman  jointly  with  any  persons  or  person  other  than  her 
husband."    3220. 

By  s.  9,  "  It  shall  not  be  necessary  for  the  husband  of  ^*;t;JJ^g 
any  married  woman,  in  respect  of  her  interest,  to  join  in  |Sim«  rf^* 
the  transfer  of  any  such  annuity  or  deposit  as  aforesaid,  ^^Si^  and 
or  any  sum  forming  part  of  the  public  stocks  or  funds,  or 
of  any  other  stocks  or  funds  transferable  as  aforesaid,  or 
any  share,  stock,  debenture,  debenture  stock,  or  other 
benefit,  right,  claim,  or  other  interest  of  or  in  any  such 
corporation,  company,  public  body,  or  society  as  aforesaid, 
which  is  now  or  shall  at  any  time  hereafter  be  standing 
in  the  sole  name  of  any  married  woman,  or  in  the  joint 
names  of  such  married  woman  and  any  other  person  or 
persons  not  being  her  husband."     3221. 

By  s.  10,  "If  any  investment  in  any  such  deposit  or  an-  Fraudulent 

*  ^  investment 

nuity  as  aforesaid,  or  in  any  of  the  public  stocks  or  funds,  ^^^jJJJJlX 
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^'u^lil'b.*  [9^  ^  ^'^y  other  stocks  or  funds  transferable  as  aforesaid, 
or  in  any  share,  stock,  debenture,  or  debenture  stock  of 
any  corporation,  company,  or  public  body,  municipal, 
commercial,  or  otherwise,  or  in  any  share,  debenture, 
benefit,  right,  or  claim  whatsoever  in,  to,  or  upon  the 
funds  of  any  industrial,  provident,  friendly,  benefit,  build- 
ing, or  loan  society,  shall  have  been  made  by  a  married 
woman  by  means  of  moneys  of  her  husband,  without  his 
consent^  the  Court  may,  upon  an  application  under  sec- 
tion seventeen  of  this  Act,  order  such  investment,  and  the 
dividends  thereof,  or  any  part  thereof,  to  be  transferred 
and  paid  respectively  to  the  husband;  and  nothing  in  this 
Act  contained  shall  give  validity  as  against  creditors  of 
the  husband  to  any  gift,  by  a  husband  to  his  wife,  of  any 
property,  which,  after  such  gift,  shall  continue  to  be  in 
the  order  and  disposition  or  reputed  ownership  of  the 
husband,  or  to  any  deposit  or  other  investment  of  moneys 
of  the  husband  made  by  or  in  the  name  of  his  wife  in 
fraud  of  his  creditors ;  but  any  moneys  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  passed." 
3222. 
JiSr^dS^'  ■'^y  ®'  H»  "  -^  married  woman  may  by  virtue  of  the  power 
P|2J2oS  n^  of  making  contracts  hereinbefore  contained  effect  a  policy 
rfJiStoS?*  upon  her  own  life  or  the  life  of  her  husband  for  her  sepa- 
^  ^  rate  use;  and  the  same  and  all  benefit  thereof  shall  enure 
accordingly. 

''A  policy  of  assurance  effected  by  any  man  on  his  own 
life,  and  expressed  to  be  for  the  benefit  of  his  wife,  or  of 
his  children,  or  of  his  wife  and  children,  or  any  of  them, 
or  by  any  woman  on  her  own  life,  and  expressed  to  be  for 
the  benefit  of  her  husband,  or  of  her  children,  or  of  her 
husband  and  children,  or  any  of  them,  shall  create  a  trust 
in  favour  of  the  objects  therein  named,  and  the  moneys 
payable  under  any  such  policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the 
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[estate  of  tfie  insured,  or  be  subject  to  his  or  her  debts :  ^^^^^'^^ 
Provided,  that  if  it  shall  be  proved  that  the  policy  was 
effected  and  the  premiums  paid  with  intent  to  defraud 
the  creditors  of  the  insured,  they  shall  be  entitled  to  re- 
ceive, out  of  the  moneys  payable  under  the  policy,  a  sum 
equal  to  the  premiums  so  paid.  The  insured  may  by  the 
policy,  or  by  any  memorandum  under  his  or  her  hand, 
appoint  a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  appoint  a  new  trustee 
or  new  trustees  thereof,  and  may  make  provision  for  the 
appointment  of  anew  trustee  or  new  trustees  thereof,  and 
for  the  investment  of  the  moneys  payable  under  any  such 
policy.  In  default  of  any  such  appointment  of  a  trustee, 
such  policy,  immediately  on  its  being  effected,  shall  vest 
in  the  insured  and  his  or  her  legal  personal  representatives, 
in  trust  for  the  purposes  atbresaid.  If,  at  the  time  of  the 
death  of  the  insured,  or  at  any  time  afterwards,  there 
shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a 
new  trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new 
trustee  or  new  trustees  may  be  appointed  by  any  Court 
having  jurisdiction  under  the  provisions  of  the  Trustee  i3  &  w  vict. 
Act,  ]  850,  or  the  Acts  amending  and  extending  the  same. 
The  receipt  of  a  trustee  or  trustees  duly  appointed,  or,  in 
default  of  any  such  appointment,  or  in  de&ult  of  notice 
to  the  insurance  office,  the  receipt  of  the  legal  personal 
representative  of  the  insured  shall  be  a  discharge  to  the 
office  for  the  sum  secured  by  the  policy,  or  for  the  value 
thereof,  in  whole  or  in  part."    3223. 

By  s.  12,  ''Every  woman,  whether  married  before  or  aemedi« 

of  mairiad 

after  this  Act,  shall  have  iu  her  own  name  against  all  woman  for 
persons  whomsoever,   including  her  husband,  the  same^*"^^^ 
civil  remedies,  and  also  (subject,  eus  regards  her  husband,  P~P^y- 
to  the  proviso  hereinafter  contained)  the  same  remedies 
and  redress  by  way  of  criminal  proceedings,  for  the  pro- 
tection and  security  of  her  own  separate  property,  as  if 
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^K^il'b/  [s^ch  property  belonged  to  her  as  a  femme  sole,  but,  except 
as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue 
the  other  for  a  tort.  In  any  indictment  or  other  pro- 
ceeding under  this  section  it  shall  be  sufficient  to  allege 
such  property  to  be  her  property ;  and  in  any  proceeding 
under  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other,  any  statute  or  rule  of 
law  to  the  contrary  notwithstanding :  Provided  always, 
thatvno  crimiual  proceeding  shall  be  taken  by  any  wife 
against  her  husband  by  virtue  of  this  Act  while  they  are 
living  together,  as  to  or  concerning  any  property  claimed 
by  her,  nor  while  they  are  living  apart,  as  to  or  concern- 
ing any  act  done  by  the  husband  while  they  were  living 
together,  concerning  property  claimed  by  the  wife,  unless 
such  property  shall  have  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wife."  The  provision  empowering  a  husband 
or  wife  to  give  evidence  against  each  other,  and  the  con- 
cluding proviso  of  this  section  are  entirely  new,  and  have 
no  counterpart  in  the  provisions  of  the  repealed  Act. 
3224. 
QaeBtioiu  Also  by  s.  18,  provision  is  made  for  the  settlement  of 
hosbaad  and  Questious  betwecu  husbaud  and  wife  as  to  the  title  to  or 

wife,  as  to       ** 

STS^ed    po^^^i<>^  of  property,  in  a  summary  way,  on  the  appli- 
miJy'^y.    c&^ioEi  of  either  party,  or  of  the  bank,  corporation,  com- 
pany, or  society  to  which  the  property  in  dispute  belongs. 
3226. 
Legal  per.        And  by  8.  23,  it  is  enacted  that  "  For  the  purposes  of 
!^tati?e^  this  Act  the  legal  personal  representative  of  any  married 
womaa.       womau  shsll  in  respect  of  her  separate  estate  have  the 
same  rights  and  liabilities  and  be  subject  to  the  same 
jurisdiction  as  she  would  be  if  she  were  living."     3226. 
Property  The  word   ''property"  in  stat.   45   &  46  Vict  c.  75 

includes  a  thing  in  action  (a).]     3227. 

(a)  See  s.  24  of  the  Act  in  Appendix. 
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IL  As  to  the  wife's  power  of  disposing  of  her  separate  ^a^'^-^* 
estate,  all  pre-nuptial  agreements  for  securing  to  the  wife  ~  ^^^,^ 
separate  personal  property,  will  confer  on  her,  in  equity,  §^J^ngof 
unless  the  contrary  be  expressly  stipulated  or  implied,  the  ^^^^ 
same  power  of  disposing  of  such  separate  property,  by  will  ]^^  jj^ 
or  otherwise,  as  an  unmarried  woman  would  have  (a),  l^^^^f 
3228. 

With  respect  to  her  power  of  disposing  of  her  separate  where  it  haa 

^  .       .  arisen  from 

property,   where  no   trustee  is  interposed,  and  it  rests  »i»^ 


nuptial 


merely  on  a  post-nuptial  agreement  of  the  husband,  if  the  ^f^^ 


iment 


the 


property  consists  of  personalty  or  an  estate  for  life  in  real  *»^^^^' 
property,  her  disposal  thereof  can  affect  her  husband's 
rights  alone ;  and  therefore  his  assent  is  conclusive  upon 
him.     And  if  real  property  is  settled  upon  her  in  fee 
in  trust  for  her  separate  use,  without  any  special  power 
of  appointment,  she  may  dispose  of  or  charge  the  rents 
and  profits  accruing  during  her  life.    But  it  was  formerly 
held  that  she  could  only  dispose  of  the  inheritance  by  the 
ordinary  means  by  which  married  women  dispose  of  their 
real  property  ;  because,  in  regard  to  real  estate,  her  own 
heirs  are  or  may  be  affected  in  their  interest  by  descent  (b). 
Separate  use,  however,  has  a  meaning  as  attached  to 
corpus  or  capital  as  well  as  when  attached  to  income.    Aa 
regards  corpus  or  capital,  it  gives  her  the  same  power  of 
alienation  over  it  as  if  she  were  a  single  woman.     And 
if   she  has  an  estate  tail  to  her  separate  use,  though 
she  be  restrained  from  alienation  of  the  rents  and  profits, 
she  may,  with  the  concurrence  of  her  husband,  even  after 
his  bankruptcy,  bar  the  entail,  and  thereby  preclude  him 
and  his  trustee  in  bankruptcy  from  any  estate  by  the 
curtesy  (c).    3228. 

And  where  an  estate  of  inheritance  was  given  her  by  a  whore  it 

(a)  Stoit's  Eq.  Jnr.  §  1390 ;  2  remarks    of    V.-C.  Kinderdey,  in 

Spence*B  Eq.  Jnr.  506,  507.  Moore  v.  MorrU,  4  Diewry  37—8. 

(V)  Stoiy's  Bq.  Jur.  §  1391  ;  2  (r)  Cooper  ▼.  Mtgedmald,  L.  R. 

Spence's  Sq.  Jar.  504,  513 ;  and  see  7  Ch.  D.  (Ap.)  288. 


w 
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^n^sa/b/  *'l^ird  person,  during  the  coverture,  or  as  it  seems,  before 

.^^^       coverture,  for  her  separate  use,  it  was  formerly  held  that 

^LrdpOTon  gijg  could  not  dispose  of  it,  except  by  those  means  (that  is 

t^^cS^    by  a  deed   duly   acknowledged  under  the  Fines   and 

Recoveries  Act)  or  under  a  power :  but  if  such  a  power 

was  expressly  given  her,  she  might  dispose  of  the  estate, 

even  though  there  were  no  trustees  interposed  to  protect 

the  execution  of  the  power  (a).    3230. 

It  has  been  subsequently  held,  however,  that  she,  like 
a  femme  sole,  by  virtue  of  her  ownership,  may,  by  deed  or 
will,  dispose  of  an  estate  of  inheritance  or  of  personalty 
settled  to  her  separate  use,  even  though  a  special  power 
of  appointment  be  given  her  (6).     3231. 

Where  personal  property,  whether  in  possession  or 

reversion,  or  a  life  interest  in  real  property,  is  given  by  a 

third  person,  for  the  separate  use  of  a  married  woman,  she 

has,  in  effect,  a  full  power  to  dispose  of  it,  unless,  from  the 

words  of  the  gift,  it  appears,  beyond  a  reasonable  doubt,  to 

have  been  the  intention  of  the  giver  that  this  absolute 

power  should  not  exist  (c),    3232. 

Where  a  But  whcro  trustecs  hold  personal  property  in  trust  for 

womAn  hu   a  married  woman  absolutely,  and  to  apply  the  income  for 

interest  for  her  Separate  use  for  life,  she  has  a  life  interest  and  a  re- 

her  aepante  * 

wJind^  *  version ;  and  she  had  the  power  of  disposition  of  her  life 
interest  during  coverture,  but  no  power  of  disposing  of 
the  reversion  until  she  was  discovert  (d).    3233. 

III.  Rertric-      III.  Real  property,  whether  in  fee  or  for  life,  and  per- 

tioiiB  against  ^         .  i     -i  i 

ajieuauon     sonal  property  may  be  given  or  settled  to  the  separate  use 
"**"•  of  a  woman,  though  unmarried  at  the  time  when  the  gift 

(a)  Story's  Eq.  Jur.  §  1388, 1392;  (c)  See  Story's  Eq.  Jur.  §  1393, 

2  Spence'sEq.  Jur.  504,  507;  Har-  1394  ;  2  Spence's  Eq.   Jur.   513  ; 

ris  V.  Mott,  14  Beav.  169;  Lechmere  Lechmere  v.  Brotheridge,  32  Beav, 

V.  Brotheridge,  32  Beav.  363.  363. 

(>)  Taylor  v.  Meads,  34  L.  J.  Ch.  (rf)  Hafichftt  v.  BHscoe^  22  Beav. 

203  ;  Pride  v.  Buhb,  L.  R.  7  Ch.  496;  but  this  is  modified  by  8tat.45 

Ap.  64  ;  Bishop  v.  Wdlh  L.  R.  3  Ch.  &;  46  Vict.  c.  38,  in  Appendix. 
D.  194. 
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or  settlement  takes  effect,  and  the  gift  may  be  accom-  ^^^'^'^' 
panied  by  a  prohibition  of  alienation  or  anticipation.  But 
a  separate  estate  and  a  mere  prohibition  of  alienation  or 
anticipation  are  both  suspended  whilst  and  as  often  as  a 
woman  is  discovert :  for,  the  separate  estate  of  course  only 
exists  during  coverture,  and  the  prohibition  of  alienation 
or  anticipation  is  exclusively  annexed  to  the  separate 
estate;  because  such  prohibition,  without  a  clause  of 
cesser,  is  inoperative  as  against  an  unmarried  woman,  and 
even  &s  against  a  married  woman  if  the  gift  is  not  for  her 
separate  use,  just  as  it  is  void  as  against  a  man  (a).  So 
that  a  clause  against  anticipation,  unaccompanied  by  a 
gift  over  on  such  anticipation,  annexed  to  a  gift  to  the 
separate  use  of  a  female  for  life,  does  not  prevent  her  from 
alienating  her  whole  interest,  or  converting  all  the  pro- 
perty to  her  own  absolute  use,  before  she  is  married,  or 
after  she  becomes  discovert  (6).  And  if  the  property  con- 
sists of  a  sum  of.  money  to  be  invested  in  the  purchase  of 
an  annuity,  she  is  entitled  before  her  marriage  to  have 
the  money  paid  to  her  at  once,  without  having  it  laid 
out  (c).     3234. 

Where  property  is  appointed  to  the  separate  use  of  a 
daughter,  with  a  restraint  on  anticipation,  and  she  was 
unborn  at  the  time  of  the  creation  of  the  power,  the  ap- 
pointment itself  is  good,  but  the  restraint  on  anticipation 
is  void,  as  being  contrary  to  the  rule  against  perpetui- 
ties (^.     3236. 

(a)  2  Spencc'8  Eq.  Jur.  611,  620  TrusU,  L.  R.  17  Eq.  409. 

—522 ;  Story's  Bq.  Jur.  §  1382  a,  (*)  Brawn  v.  Pocock,  2  Russ.  & 

1884  ;  1  Rop.  Leg.  by  White,  794  ;  My.  210,  ovemiling  the  decision  of 

11  Jarm.  &  Byth.  by  Swt;et,  473;  2  Sir   J,  Leach,  2  My.   &  K.  189  ; 

Jann.  Wills,  2nd  cd.  30 ;  Barttm  v.  Wright  v.  Wright,  2  Johns.  &  Hem. 

Briscoe,  Jac.  603  ;  Tullett  v.  Arm-  647. 

strong,  1  Beav.  1;  4  My.  &  Gr.  377;  it'')WowlmestonY.  Walkt'r,2  Russ. 

BaggeU  v.   Meux,  1  CoU.  138  ;  1  &  My.  197. 

Phil.  628 ;  Re  Young's  ik'ttlcmmU  {d)  In  re.  'league's  Settlenufnt,  L. 

18  Beav.  199  ;  Wright  v.  Wright,  2  R.  10  Bq.  664 ;  In  re  Cmynghame  s 

Johns.  &  Hem.  647 ;  In  re  Ellis's  Settlemtnt,  L.  R.  11  Eq.  324. 
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^h/J'bTb?'  '^^^  words  **  independent  of  her  husband  "  mean  no  more 
than  that  equity  will  not  permit  the  marital  power  of 
the  husband  to  be  used  in  contravention  of  the  enjoy- 
ment of  the  property  according  to  the  terms  of  the  gifL 
If  there  is  no  restraint  on  alienation  of  the  separate  estate, 
she  has  an  alienable  estate ;  and  though  it  is  legally  en- 
joyable independent  of  her  husband  in  the  sense  above 
mentioned,  yet  it  is  virtually  liable  to  be  destroyed  by  the 
influence  and  control  of  the  husband,  in  inducing  the  wife 
to  exercise  the  power  of  alienation  thus  incident  to  her 
separate  estate.  But  if  the  limitation  of  a  separate  estate 
is  accompanied  with  a  prohibition  of  alienation  or  antici* 
pation,  she  has  an  inalienable  estate  during  the  coverture 
existing  at  the  time  when  the  gift  was  made,  or,  if  she 
was  then  discovert,  during  the  coverture  following  the 
gift ;  and  if  the  words  are  general  and  unrestricted  to  any 
particular  coverture,  during  every  subsequent  coverture  (a). 
Also  the  fetter  of  restraint  on  anticipation  or  alienation 
applies  to  a  bequest  of  a  sum  of  money  or  its  equivalent 
as  much  as  to  real  estate  or  a  fund  producing  income  (b). 
3236. 

Where  a  sum  of  money  was  vested  in  trustees,  upon 
trust  to  pay  the  income  to  such  persons  as  a  married 
woman  should  appoint,  but  not  so  as  to  dispose  of  the 
same  in  the  way  of  anticipation,  and  in  default  of  such 
appointment  into  her  own  hands,  for  her  own  separate 
use,  notwithstanding  her  coverture,  independent  of  her 
husband  (naming  him),  etc.,  the  allusion  to  her  present 
husband  did  not  restrict  the  generality  of  the  first  part  of 
the  provision,  so  as  to  confine  the  restraint  on  aoiticipation 
to  the  existing  coverture  (c).    But  in  the  case  of  a  devise 

(a)  2  Spence'B  Eq.  Jnr.  624  ;  Tul-  Joties  v.  Salter,  2  Ross.  &  My.  208. 

lett  V.  ArmMtrong,  1  Beav.  1 ;  4  My.  (>)  In  re  Croughton^s  Trusts,  L. 

&  Cr.  337;  Baggett  v.  Meux,  1  Ooll.  R.  8  Ch.  D.  460. 

138  ;  1  Phil.  627;  Clark  y,  Jacques,  (jo)  In  re  Qaffee's  SeUlement,  1 

1  BeaT.  36 ;  Dixon  v.  Diwon,  lb.  40;  Mac.  &  Goid.  541. 


THE   wife's   separate   ESTATE.  1297 

or  bequest  to  a  married  woman,  independent  of  her  hus-  ^h.'JI'bTs!' 
band  (naming  him),  for  her  separate  use,  or  for  her  sepa- 
rate  use  independent  of  him,  the  limitation  to  her  sepa- 
rate use  is  restricted  to  her  present  coverture  (a).   3237. 
Restrictions  against  alienation  or  anticipation  will  not 
be  inferred  from  any  ambiguous  expressions.    They  must 
either  be  contained  in  express  words,  or  be  deducible  by 
plain  implication  (6).     Hence  the  mere  circumstance  of 
the  interest  being  directed  to  be  paid  from  time  to  time 
will  not  prevent  the  wife  firom  making  a  sweeping  appoint- 
ment at  once  (c).    And  a  woman  is  not  restrained  from 
the  power  of  alienating  her  life  interest,  because  it  is  given 
to  her  sole  and  separate  use,  and  is  to  be  paid  into  her  own 
proper  hands  and  upon  her  receipt  alone;  such  expressions 
being  intended  only  to  exclude  the  marital  claims  of  any 
present  or  after-taken  husband,  and  not  to  control  that 
right  of  disposition  which  is  incident  to  property  (d).   But 
it  has  been  held  on  appeal,  that  where  a  testator  gives 
property  upon  trust  to  pay  the  rents,  etc.,  unto  such  per- 
son or  persons,  for  such  intents  and  purposes,  and  in  such 
manner  as  a  married  woman  by  any  writing  or  writings 
under  her  hand,  when  and  as  the  same  shall  become  due, 
but  not  by  way  of  assignment,  charge,  or  other  anticipa- 
tion thereof,  shaU,  notwithstanding  her  present  or  any 
future  coverture,  direct  or  appoint,  and  in  default  of  any 
such  direction  or  appointment,  or,  so  far  as  the  same,  if 
incomplete,  shall  not  extend,  into  her  proper  hands,  for 
her  sole  and  separate  use,  etc.,  for  which  purpose  her  re- 
ceipts in  writing  shall,  notwithstanding  any  such  coverture 
be  good  discharges ;  there  the  restrictive  clause  "  but  not 
by  way  of  assignment,  charge,  or  other  anticipation  there- 

(a)'  Moore  v.  Morris^  4  Drewry  Wilis,  2nd  ed.  21  ;  and  remarks 

33.  of  V.-C.   Kindersley,  in  Moore  v. 

(ft)  See  2  Spcnce's  Bq.  Jur.  512,  Morris,  4  Drewry  37. 

622  ;  2  Jarm.  Will«,  2nd  ed.  21.  id)  1  Sngd.  Pow.  210 ;  2  Jarm. 

ip)  1  Sngd.  Pow.  207 ;  2  Jarm.  Wills,  2xid  ed.  21. 

VOL.  n.  0  0 
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^li/s^'sTs!'  ^f'"  extends  to  the  whole  gift,  and  appKes  as  well  to  any 
disposition  made  as  incidental  to  the  separate  estate  which 
she  is  to  take  in  default  of  appointment^  as  to  any  ap- 
pointment made  in  execution  of  the  power.  For  she  is  not 
allowed  to  direct  the  payment  or  application  of  the  rents, 
eta,  by  way  of  assignment,  charge,  or  other  anticipation  ; 
and  therefore  she  could  not  make  any  disposition,  as  inci- 
dental to  her  separate  estate,  to  take  effect  as  an  assign- 
ment, charge,  or  other  anticipation,  because  that  would 
operate  as  a  direction  (a).  And  where  trustees  are  directed 
to  receive  the  income  of  settled  property,  when  and  as 
often  as  the  same  shall  become  due,  and  to  pay  the  same 
to  her  or  to  such  persons  as  she  shall  appoint,  or  to  permit 
her  to  receive  it  for  her  separate  use,  so  and  in  such 
manner  that  her  receipts  alone,  or  the  receipts  of  any  per- 
son to  whom  she  may  appoint  the  income  after  it  shall 
become  due,  shall  be  a  valid  discharge,  the  femme  is  re- 
strained from  anticipating  the  income  (6).    3238. 

[The  restraint  on  anticipation  cannot  be  evaded  by  any 
device  whatever.  Formerly  a  Court  had  no  power  to  release 
the  property  of  a  married  woman  from  the  effects  of  such  a 
restraint,  even  where  she  fraudulently  concealed  its  exist- 
ence and  joined  in  a  mortgageof  her  separate  estate,  or  even 
with  her  consent,  and  for  her  manifest  advantage,  as  in 
the  case  of  a  gift  to  her  of  a  legacy  of  considerable  amount  on 
condition  that  she  convey  away  separate  property  of  small 
valu e  (c).  But  with  respect  to  j  udgments  or  orders  made  after 
the  31st  of  December,  1 881,  the  law  is  now  altered.  For  it  is 
8tj{.  44  &46  enacted  by  stat.  44  &  45  Vict.  c.  41,  s.  39  (Appendix),  that 
The^convey-  "  notwithstanding  that  a  married  woman  is  restrained  from 
Sw?f  *^^   anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears 

(a)Br(nvn\, Bam  ford,  1  Phil.  629,  overruling  the  decisioD  of  the  Court 

reversing  decision  of  V.-C.  U.,  11  below;  2Sm.&  Gif.  556— 6,560— 3. 
Sim.  127.  (c)  Bobifuton  v.  Wheelwr^ight  21 

(ft)  FHeU  V.  Evans,  15  Sim.  375  ;  Beav.  214;  6  D.  M.  &  G,  536  ;  Stan- 

Baiter  v.  Bradley,  7  I).  M.  &  G.  597,  ley  v.  Staidey,  L.  R.  7  Ch.  1).  689. 
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[to  the  Court  to  be  for  her  benefit,  by  judgment  or  order,with  ^,;/J'a\'' 
her  consent^  bind  her  interest  in  any  property."    3238.    p^p^^y 

Existing  and  future  settlements,  and  restrictions  ^*^  ^^^' 
against  anticipation,  are  expressly  provided  for  by  stat. 
45  &  46  Vict.  c.  75  (Appendix),  which  enacts  by  s.  19, 
**  Nothing  in  this  Act  contained  shall  interfere  with  or 
affect  any  settlement  or  agreement  for  a  settlement  made 
or  to  be  made,  whether  before  or  after  marriage,  respect- 
ing the  property  of  any  married  woman,  or  shall  interfere 
with  or  render  inoperative  any  restriction  against  antici- 
pation at  present  attached  or  to  be  hereafter  attached  to 
the  enjoyment  of  any  property  or  income  by  a  woman 
under  any  settlement,  agreement  for  a  settlement,  will,  or 
other  instrument ;  but  no  restriction  against  anticipation 
contained  in  any  settlement  or  agreement  for  a  settlement 
of  a  woman's  own  property  to  be  made  or  entered  into  by 
herself  shall  have  any  validity  against  debts  contracted  by 
her  before  marriage,  and  no  settlement  or  agreement  for 
a  settlement  shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like  settlement  or 
agreement  for  a  settlement  made  or  entered  into  by  a  man 
would  have  against  his  creditors."]     3238a. 

A  direction  to  settle  an  estate  upon  a  woman  for  life^ 
without  power  of  anticipation,  implies  that  such  life  estate 
is  not  to  be  without  impeachment  of  waste  (a).     3238b. 

IV.  Where  the  wife  bestows  her  separate  property  upon  iv.  Gifts  to 

*  r      r        .^      r        the  husband 

her  husband,  Courts  of  Equity  examine  the  transaction  by  the  wife. 
with  an  anxious  dread  of  undue  marital  influence ;  and 
if  they  ai*e  required  to  give  sanction  or  effect  to  it,  they 
will  examine  the  wife  in  C!ourt,  and  adopt  other  precau- 
tions to  ascertain  her  unbiassed  wishes  (b),     3240. 

Where,  however,  the  husband,  with  the  consent  of  the  Husband's 

'  '  '  receipt  of 

wife,  is  in  the  habit  of  receiving  the  income  of  her  separate  *^®  »»«>n»»- 

(a)  Clire  V.  CZiw,  L,  R.  7  Ch.  Ap.  (J)  Story's  Bq.  Jur.  §  1395 ;  2 

43 J.  Spence's  Eq.  Jur.  514. 

oo2 
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ch/sI'sT's!'  ^b^^'  i^  ^  regarded  as  showing  her  voluntary  choice  thus 

to  dispose  of  it  for  the  benefit  of  the  fiunily  (a).     3241. 

Separate  money  of  the  wife,  paid  to  the  husband  or 
placed  to  his  account  by  her  authority  or  with  her  concur- 
rence, cannot  be  recalled,  whether  it  exists  unapplied  and 
capable  of  being  earmarked,  or  not  (b).     And  the  income 
of  separate  estate,  where  the  wife  is  of  unsound  mind,  is 
payable  to  the  husband  for  her  support,  if  he  is  unable  to 
maintain  her  (c).    But,  upon  principle,  it  clearly  ought  to 
be  held  to  be  payable  to  him,  even  if  he  is  able  to  maintain 
her.     The  opposite  doctrine  is  simply  monstrous.   3242. 
hiiBS5d*to'      ^-  Where  a  married  woman  is  possessed  of  mcxiey  arising 
^^^te      from  personal  property  settled  to  her  separate  use,  she  may 
oTf^^      dispose  of  it  either  by  deed  or  by  will ;  but  if  she  makes  no 
pendentiy  of  dispositiou  of  it,  it  will,on  her  decease,  belong  to  her  husband 
in  his  marital  right,  without  taking  out  administration  (c2). 
And  where  it  is  stipulated  in  marriage  articles,  that  the  in- 
tended wife's  property  shall  be  for  her  separate  use  to  all  in- 
tents and  purposes  as  if  she  were  sole  and  unmarried;  in  such 
case,  on  her  death  without  issue,  and  without  having  made 
any  appointmentof  the  property,  the  husband  is  entitled  to 
it  as  her  administrator,  and  not  her  next  of  kin  (e),  3243. 
VI.  Liability      VI.  [Accordiug  to  the  law  in  cases  unaffected  by  the 

of  separate 

estate.  gtat.  45  &  46  Vict.  c.  75  (Appendix),  a  married  woman, 
except]  under  the  stat.  20  &  21  Vict.  c.  85,  s.  26  (/),  which 
relates  to  wcHinen  jrndicially  separated,  cannot  render  her- 
self or  her  property  liable  at  law,  for  any  contract,  debt,  or 
charge  created  by  her  during  the  coverture,  not  even  for 
necessaries.  But  a  married  woman  having  separate  estate 
(except  so  far  as  she  is  restrained  from  anticipation),  being 

(a)  Stoi7*»  Eq.  Jui.  §  1396  ;  see  (d)  MoUmy  r.  Ktmmdy,  10  Sim. 

2  Spence's  Eq.  Jur.  514  ;  1  Lead.  254 ;  see  also  Tu^w4in  v.  Bopkins, 

Cas.  Eq.  2nd  ed.  411.  4  M.  &  Gr.  389;   5  Scott,  N.  R. 

(d)  Catim  ▼.  RitUmt,  1  Mac.  &  464. 

Gord.  603 ;  Gardner  v.  Gardner^  1  (e)  PrmuUey  v.  I%eldery  2  My.  &, 

6if.  126.  K.  67. 

(<;)  2  Spence's  Bq.  Jur.  526.  (/)  See  supra,  par.  3186. 
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considered  in  equity  as  a  femme  sole,  as  regards  the  sepa-  ^J^;s/r^ 
rate  estate,  with  respect  to  the  capacity  of  enjoying  it, 
she  is  likewise  considered  as  a  femme  sole^  with  respect  to 
the  capacity  of  charging  the  estate  with  debts  or  engage- 
ments. No  personal  decree,  however,  can  be  made  against 
her :  the  Court  can  only  affect  her  separate  estate  in  the 
hands  of  her  trustees :  she  cannot  bind  her  person  at  all, 
or  her  property  generally,  but  only  her  separate  property, 
on  which  no  restraint  on  anticipation  has  been  imposed  (a). 
And  in  order  that  a  creditor  may  obtain  payment  out  of 
her  personal  estate,  he  must  join  as  defendants  her  hus- 
band and  the  trustees  of  her  settlement  (b).  Her  separate 
property  will  be  held  liable  for  all  debts,  charges,  and  in- 
cumbrances which  she  expressly  charges,  or  which,  judging 
from  the  nature  thereof,  it  may  be  fairly  inferred  that  she 
intended,  or  which  she  ought  to  be  deemed  to  have  intend- 
ed, to  charge  on  her  separate  estate,  and  for  her  breaches  of 
trust,  except  so  far  as  she  is  prevented  by  being  restrained 
from  anticipation  (c).  And  if  an  obligation  is  binding  on 
her  separate  estate,  it  extends  not  only  to  that  which  she  has 
at  the  time  of  the  contract,  but  to  that  which  she  may  in 
any  way  acquire,  and  may  have  at  the  time  the  judgment  is 
recovered  (rf).  And  hence,  if  she  gives  a  promissory  note, 
or  an  acceptance,  or  a  bond  to  pay  her  own  debt,  or  if  she 
joins  in  a  bond  with  her  husband  to  pay  his  debts,  with- 
out reference  to  her  separate  estate,  it  will  be  intended  as 
an  application  pro  tanto  of  her  separate  estate ;  because 

(a)  story's  Eq.  Jur.  §  1397,  and  Gallagher,  3  D.  F.  &  J.  494  ;  In  re 

note,  and  1400,  note ;  2  Spence's  Leeds  Banking  Qk,  L.  R.  3  Eq.  781 ; 

Eq.  Jur.  324,  325,  604,  515—518  ;  Picard  v.  HiJie,  L.  R  5  Ch.  Ap.  274 ; 

see  remarks  of  Kindertley,  V.-C,  in  Mr  Henry  v.  Bari-eit,  L.  R.  10  Eq.  88^; 

Vaughan  v.  Vafiderstegen,  2  Drewry  London  Cfiartered  Bank  ofAnstra- 

179—184 ;  Blatchford  v.  Woolley,  2  lia  v.  LewprUre,  L.  R.  4  T.  C.  572  ; 

Dr.  &  Sm.  204.  Mayd  v.  FieU,  L.  R.  3  Ch.  D.  587. 

(J)  Atwood  V.  ChicheHcr,  L.  R.  (d^  Johnson y.  Oallagh^tryH  D.  F. 

3  Q.  B.  D.  (Ap.)  722.  &  J.  494  ;  Pike  v.  FUzgibbon,  L. 

(c)  Clive  V.   Qjvrew,  1  Johns.  &  R.  14  Ch.  D.  837;  Flwcer  v.  BnlUr, 

Hem.   199.     And  see  Johnson  v.  L.  R.  15  Ch.  D.  665. 
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^k^JlI'b*  *^®  security  must  have  been  executed  with  the  intention 
that  it  should  operate  in  some  way,  and  it  can  have  no 
operation  except  as  against  her  separate  estate.    And  if 
she  employs  a  lawyer  upon  her  own  responsibility,  or  an 
agent  to  raise  money  on  the  credit  of  her  name,  her  sepa- 
rate estate  wiU  be  liable,  from  the  nature  of  the  engage- 
ment.    But  it  would  seem  that  her  separate  estate  would 
not  be  liable  for  debts  of  an  ordinary  character,  for  which 
she  gives  no  security,  unless,  at  least,  she  is  divorced  or 
judicially  separated.     Before  the  creditor  has  established 
his  right  against  the  separate  estate  he  cannot  restrain  the 
married  woman  from  dealing  with  it  any  more  than  he  can 
restrain  a  man  from  dealing  with  his  property  before  he 
has  obtained  a  judgment  or  a  charge  upon  it  (a).     And  in 
no  case  would  the  Court  charge  the  corpus  of  the  separate 
estate  in  respect  of  her  general  obligations  (6).     3244. 
^^J-^**®      [But  the  liability  of  married  women  with  respect  to 
wom^S??***  their  separate  property  is  greatly  extended  by  stat  45  & 
iSfim     46  Vict.  c.  75  (Appendix),  which,  after  providing  that  a 
married  woman  shall,  in  accordance  with  its  provisions, 
be  capable  of  holding  any  real  and  personal  property, 
as  her  separate  property  as  if  she  were  a  femme  sole, 
without  the  intervention  of  any  trustee,  enacts  by  s.  1, 
'*  (2)  A  married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of  and  to  the  ex- 
tent of  her  separate  property  on  any  contract,  and  of  suing 
and  being  sued,  either  in  contract  or  in  tort,  or  otherwise, 
in  all  respects  as  if  she  were  a  femme  sole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant,  or 
be  made  a  party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  her ;  and  any  damages  or  costs 

(tt)  Robinson  Y.  Pickering yh,  R.  Dames,  L.  R.  10  Eq.  88  ;  Limdan 

16  Ch.  D.  (Ap.)  660.  Chartered  Bank   of  AvHralia  v. 

(ft)  See  Story's  Eq.  Jur.  §  1391  Lewprihre,  L.  R.  4  P.  C.572;  Davies 

—1401,  and  notes  ;  2  Spence's  Eq.  v.  Jetikim,  L.  R.  6  Ch.  D.  728. 
Jur.  515,516,  and  notes ;  Mc Henry  r. 
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recovered  by  her  in  any  such  action  or  proceeding  shall  be  ^aJl'B.'5.' 
her  separate  property ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall  be  pay- 
able out  of  her  separate  property,  and  not  otherwise.  (3) 
Every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect 
to  and  to  bind  her  separate  property  unless  the  contrary 
be  shown.  (4)  Every  contract  entered  into  by  a  married 
woman  with  respect  to  and  to  bind  her  separate  property 
shall  bind  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  contract, 
but  also  all  separate  property  which  she  may  thereafter 
acquire.  (5)  Every  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall,  in  respect  of  her  sepa- 
rate property,  be  subject  to  the  bankruptcy  laws  in  the 
same  way  as  if  she  were  a  femme  sole."]     3244a. 

It  has  been  held  that  the  separate  estate  is  not  liable  for  stat.  45  ^46 
the  breaches  of  trust  or  other  torts  of  the  married  woman  The  Married 

Women's 

unconnected  with  such  separate  estate.    But  this  decision  Property 

^  Act,  1882. 

(to  say  the  least)  is  very  questionable  (a).  [And  now  stat. 
45  &  46  Vict.  c.  75  (Appendix),  after  providing  that  a 
married  woman  who  is  an  executrix,  or  administratrix,  or 
trustee  either  alone,  or  jointly  with  any  other  person  or 
persons,  may  sue  and  be  sued,  and  may  transfer  or  join  in 
transferring  certain  annuities  and  deposits,  and  also  stocks, 
funds,  shares,  and  other  interests,  without  her  husband,  as 
if  she  were  a  femme  sole  (s.  18) ;  enacts  by  s.  24  that  "  the 
word  ^  contract '  in  this  Act  shall  include  the  acceptance 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix, 
and  the  provisions  of  this  Act  as  to  liabilities  of  married 
women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married 
woman  being  a  trustee,  or  executrix,  or  administratrix, 
either  before  or  after  her  marriage,  and  her  husband  shall 

(a)   Wainford  v.  ffeyl,  L.  R.  20  Eq.  321. 
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oijai/ '»!'  ^o^  be  subject  to  such  liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  administration."]     3246. 

A  woman's  separate  estate  is  liable,  after  her  husband's 
bankruptcy,  to  debts  incurred  by  her  before  her  mar- 
riage (a).    3246. 

Unless  contrary  to  the  deed  of  settlement  of  the  com- 
pany, a  married  woman  may  be  a  shai'eholder  in  a  joint- 
stock  company  in  her  own  right,  so  as  to  bind  her  separate 
estate  (6).    3247. 

It  was  held  that  where  she  has  a  life  interest  to  her  sepa- 
rate use,  with  a  general  power  of  appointment  by  will 
over  the  remainder,  she  does  not,  by  exercising  the  power, 
make  the  remainder  applicable  to  the  discharge  of  such  en- 
gagements as  would  bind  her  separate  property,  unless  she 
has  been  guilty  of  fraud  (c).  But  according  to  other  authori- 
ties, in  such  an  instance  the  appointed  property  is  liable 
to  the  appointor's  debts,  as  if  it  were  separate  estate  (^O- 
[And  this  view  is  confirmed  by  stat.  46  &  46  Vict.  c.  75 
(Appendix),  which  enacts  by  s.  4,  that  "  the  execution  of  a 
general  power  by  will  by  a  married  woman  shall  have  the 
effect  of  making  the  property  appointed  liable  for  her 
debts  and  other  liabilities  in  the  same  manner  as  her 
separate  estate  is  made  liable  under  this  Act."]     3248. 

Where  personal  property  is  vested  in  a  woman  for  her 
separate  use  (without  any  restraint  on  anticipation),  with 
remainder,  as  she  should  by  deed  or  will  appoint ;  with  re- 
mainder to  her  executors  or  administrators;  this  is  equivalent 
to  an  absolute  gift  to  her  sole  and  separate  use  (e),     3248. 


(fl)  Chubb  y,Stretch,L.K9EqMb. 

(&)  In  re  Leeds  Banking  Co,^  L.  R. 
3  Eq.  781. 

(c)  Vanghan  v.  Vanderstegen,  2 
Drewry  165,  363;  Hobday  y.  J^eterft 
(No.  2),  28  Beav.  354  ;  BUtchford 
V.  Woolley,  2  Dr.  &  Sm.  204  ;  Sfuit- 
toch  V.  ShattneJt,  L.  R.  2  Eq.  182. 


{d)  See  remarks  of  James ,  L.  J.,  in 

London  Chartered  Ba/nk  of  AuHra- 

lia  V.  Lempri^re,  L.  R.  4  P.  C.  572, 

694,596 ;  In  re  Harvey' »  JSstate,  God  - 

frey  v.  Harbtn,  L.  R.  13  Ch.  D.  216. 

(t)  Londim  Chartered  Bank  of 
Auttralia  v.  Lemprihre^  L.  R.  4 
P.  C.  672,  695—6. 
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As  regards  liabilities  incurred  by  women  before  mar-  ^^J^'^'^/ 
riage,  the  law  seems  now  to  stand  thus:  1.  In  the  case  ^]^^^ 
of  women  married  before  the  passing  of  the  stat.  33  &  34  £^  J^;^ 
Vict.  c.  93,  August  9, 1870,  the  husband  is  liable,  by  the  """"^^^ 
common  law,  for  debts  contracted  by  his  wife  before 
marriage.  2.  In  the  case  of  women  married  since  August 
9,  1870,  and  before  the  passing  of  the  stat.  37  &  38  Vict. 
c.  50,  July  30,  1874,  the  husband  is  not  liable  for  such 
debts,  but  the  wife  is  liable.  And  this  liability  extends 
even  to  property  settled  to  her  separate  use,  without 
power  of  anticipation  (a).  3.  In  the  case  of  women  mar- 
ried since  July  30,  1874,  the  husband  is  liable,  if  jointly 
sued,  for  debts  contracted  by  his  wife  before  marriage, 
or  for  damages  for  any  tort  committed  by  her  before  mar- 
riage, or  for  the  breach  of  any  contract  made  by  her  before 
marriage,  in  respect  and  to  the  extent  of  certain  specified 
property  of  the  wife,  or  by  reason  and  to  the  extent  of 
a  confession  of  liability  by  the  husband^  or  (to  the  extent 
of  the  property  of  the  wife)  by  reason  of  his  not  pleading 
exemption  from  liability.  And  the  wife  is  liable  jointly, 
so  far  as  he  is  sued  with  her  and  is  liable.  And  she  is 
liable  separately,  so  far  as  she  is  sued  separately,  or  so  far 
as  he  is  not  liable,  if  they  are  sued  jointly.  [This  liability 
is  confirmed  by  the  stat.  45  &  46  Vict.  c.  75  (6),  and  by  that 
statute  sums  for  which  a  wife  may  be  liable  as  contributory 
are  expressly  included  in  the  liability,  from  which  such  sums 
had  been  excluded  (c).  That  statute  also  repeals  the  Acts 
mentioned  in  the  preceding  part  of  this  paragraph.]  3260. 

Where  in  En&:land  the  husband  of  any  woman  having  Married 

o  ^  o  womau  to  be 

separate  property  becomes  chargeable  to  any  union  or  ^j^  ^J**® 
parish,  the  justices  may  make  an  order  against  her  for  the  SSJiSSfJi 
maintenance  of  her  husband  (rf).     3261.  baid.^ 

(a)  Satiger  v.  Sanger ^  L.  K.  11  West  of  Efigland  Bank,  L.  R.  12 

Eq.  470.  Ch.  D.  284. 

(J)  See  88. 13 — 16,  in  Appendix.  (</)  See  stat.  45  &  46  Vict.  c.  75, 

(c)  Ex  parte  Hatcher,  In   re  s.  20,  in  Appendix. 
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Pt.  IV.  T.  1, 

(yll*    Of    8a    Urn 

Married 
woman  to 
be  liable  to 
the  pariah 
for  the 
mainte- 
nanoe  of  her 
Ghildren. 


Vn.  Effect 
of  aoorenant 
to  settle  pro- 
perty, or  a 
mairiage 
settlement 
onafter- 
aoqnired 
ceparate 
estate. 


The  repealed  stat.  33  &  34  Vict.  c.  93  enacted  ihat 
"A  married  woman  having  separate  property  shall  be 
subject  to  all  such  liability  for  the  maintenance  of  her 
children  as  a  widow  is  now  by  law  subject  to  for  the 
maintenance  of  her  children :  Provided  always,  that 
nothing  in  this  Act  shall  relieve  her  husband  from  any 
liability  at  present  imposed  upon  him  by  law  to  maintain 
her  children  "  (s.  14).  [The  liability  under  this  section 
was  held  not  to  apply  to  grandchildren  (a),  but  by  stat. 
45  &  46  Vict.  c.  75,  s.  21  (Appendix),  this  provision  is 
re-enacted  and  extended  to  include  the  maintenance  of 
grandchildren,  and  the  words  "the  husband"  are  sub- 
stituted for  ''  a  widow  "  in  the  above  section.]     3262. 

YII.  A  covenant  by  an  intended  husband  alone,  to  settle 
any  property  to  which  his  intended  wife  or  he  in  her  right 
might  become  entitled  during  the  coverture,  will  not  affect 
property  subsequently  given  to  her  separate  use  (A).  And 
although  an  ante-nuptial  settlement  purports  to  give  the 
husband  a  life  interest  in  all  property  which  the  wife 
might  acquire  during  the  coverture,  yet  the  husband  will 
take  no  interest  in  property  afterwards  given  for  her 
separate  use  (c).    3263. 

[A  covenant  or  agreement  by  husband  and  wife  to 
settle  after  acquired  property  of  the  wife,  may  be  so 
worded  as  to  bind  such  property  given  for  her  separate 
use.  But  this  depends  upon  the  wording  of  the  settle- 
ment, and  the  circumstances  of  each  case  {d)i]     3263a. 


(a)  Coleman  v.  Birminghum 
Overseers,  L.  R.  6  Q.  B.  D.  615. 

(J)  leavers  v.  Tracers,  2  Beav. 
179  ;  Grey  v.  Stuart,  2  Gif. 
398. 

(jct)  Duncan  v.  Caiman,  21  Beav. 
307. 

(d)  Bvtclier  v.  Butcher,  14  Beav. 


222 ;  Will(mghhy  v.  Middkton,  2 
J.  &  H.  344  ;  Qpventry  v.  Qreentry, 
32  Beay.  612  ;  In  re  Mainwarin^^s 
Settlement,  L.  R.  2  Eq.  487 ;  Cump- 
bell  y.  Bainbridge,  L.  B.  6  Eq. 
269 ;  Kane  v.  Kane,  L.  R.  16  Ch. 
D.  207  ;  UUhers  y.  ParkinMm,  32 
W.  R.  315 ;  L.  R.  25  Ch.  D.  200. 
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Section  VI. 

The  Wife^s  Equity  to  a  Settlement  or  Maintenance  out  of 

her  onm  Property  (a), 
I.  Trustees  of  a  married  woman's  personalty,  not  settled  pt.  iv.  t.  i, 

^  "^  Ch.  3, 8. 6. 

to  her  separate  use,  may  pay  it  over  to  her  husband  before  —     —  • 
proceedings  in  equity  are  taken  in  respect  of  it.    But,  on  ^J^.**' 
the  other  hand,  they  may  refuse  to  pay  it  over  to  him,  even  ^Jj^"^^ 
at  his  wife's  request,  unless  he  make  a  settlement,  where  J^jJ^te  use. 
the  Court  would  require  him  to  make  one  (b),     3264. 

With  regard  to  cases  where  the  Court  requires  a  settle-  Equity  of 

°  the  wife, 

ment,  if  the  wife  has  real  property,  or  personal  property,  ^^^^^^^^ 
which  cannot  be  reduced  into  the  husband's  possession  JJJ^^*" 
without  proceedings  in  equity  (as  where  the  legal  property 
is,  vested  in  trustees),  and  the  husband  applies  to  a  Court 
of  Equity  for  the  purpose  of  reducing  the  property  into 
his  possession ;  the  Court,  acting  upon  the  maxim  that 
he  who  seeks  equity  must  do  equity,  will  not  give  it  up 
to  him,  without  requiring  him  to  make  a  suitable  settle- 
ment of  a  part  of  the  property,  or  of  some  other  property, 
for  the  due  maintenance  of  his  wife  in  case  of  her  surviving 
him  (c),  with  a  provision  for  the  issue  of  marriage  (rf), 
even  though  the  property  is  under  £200  (e),  unless  the 
wife  and  children  are  already  amply  provided  for  under 
a  prior  settlement  (/),  or  the  right  to  a  settlement  is 
waived  or  lost  (y).  In  the  absence  of  a  contract  to  that 
effect,  an  inadequate  settlement,  even  before  marriage,  of 
a  part  of  the  wife's  property  does  not  deprive  her  of  her 
right  to  a  settlement  out  of  the  residue  of  her  property, 

(a)  See  01  eaves  v.  Paine ^  1  D.  J.  Spencers  Eq.  Jnr.  488. 
&  S.  87.  (0  In  re  Cutler,  14  Beav.  220  ; 

(J)  Hill  on  Trustees,  409,  410,  Be  Kincaid'n  Tnint,  1  Drewry  326. 
415  ;  Re  Sirnn,  2  Hem.  &  Mil.  34.  (/)   Story's  Eq.    Jur.   §  1416  ; 

(<r)  Story's  Eq.  Jur.  §  1404, 1406,  Spicer  v.   Spioer,  24   Beav.  365  ; 

1410,  1418  ;  2    Spence's  Eq.  Jur.  6fiaoometti  v.  Prodgersf^  L.  R.  14 

482,  484.    See  Life  Amw.  of  Scotl.  Eq.  253  ;  8  Ch.  Ap.  338. 
Y.  Sidddll,  3  D.  F.  &  J.  271.  (^)   Story's  Eq.    Jur.    §   1418, 

id)  Story's  Eq.  Jur.  §  1406;  2  1419;  infra,  par.  3268—9. 
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ol ^s'l'^'  *'^<>^gl^  vested  in  her  at  the  time  of  the  marriage  (a). 

—^—  3266. 

Where  husband  and  wife  take  as  tenants  by  entireties, 
the  whole  is  subject  to  the  husband's  debts,  and  the  wife 
has  no  equity  to  a  settlement  out  of  it  (b).    3266a. 

The  equity  of  the  wife  exists  in  the  case  of  a  charge  on 
land  for  her  benefit,  even  though  there  be  a  power  of  entry 
and  receipt  of  the  rents  and  profits  (c).    3266. 

^/ hSwd      ^^  ^^®  husband  does  not  choose  to  make  a  settlement  or 

wttto^t.  provision  for  the  wife,  the  Court  will  not  ordinarily  take 
from  him  the  income  and  interest  of  his  wife's  fortune,  so 
long  as  he  is  willing  to  live  with  and  maintain  her,  and 
there  is  no  reason  for  their  living  apart.  Under  such 
circumstances,  the  Court  secures  the  fund,  so  as  to  give 
her  the  chance  of  taking  it  by  survivorship,  allowing  the 
husband,  under  its  order,  to  receive  the  income  and 
interest,  or  a  part  of  it  at  least  (d).    3267. 

Indebted.         Where  a  woman  is  indebted  at  the  time  of  her  marriage, 

on  marrUg^  g^^  h^s  uo  cquity  to  a  Settlement  until  her  debts  are  pro- 
vided for  (e).    3268. 

ij-  Bqmtjr       U.  The   trustces  in  bankruptcy   or  insolvency   of  a 

or  uiie  wixef 

fendLrt  M  l^^sband,  and  also  his  assignees  for  payment  of  debts  due 
h^buUT  ^  ^^^  creditors  generally,  are  bound  to  make  a  settlement 
iusigiiees.     ^^  ^j^^  ^j£^  ^^^  ^£  j^^^  immediate  choses  in  action,  and 

immediate,  absolute,  equitable  interests  in  chattels  per- 
sonal assigned  to  them,  in  the  same  way,  and  under  the 
same  circumstances,  as  he  would  be  bound  to  make  one ; 
for  it  is  a  general  principle  that  such  trustees  take  the 
property  subject  to  all  the  equities  which  afiect  the  bank- 
rupt or  insolvent  or  general  assignor.    Such  trustees  also 

(a)  Bam*7v  v.  Barrmv,  18  Beav.  Beav.  472  ;  2  D.  F.  &  J.  509. 

529.  (rf)  Stoi7'8  Eq.  Jur.  §  1415  ;  see 

(J)  Ward  V.  Ward,  L.  R.  14  Ch.  2  Spencers  Eq.  Jur.  490,  491. 

D.  506  ;  In  re  Bryan^  Godfrey  v.  (r)  Barnard  v.  Ftvrd,  L.  R.  4  Ch. 

Bryan,  L.  R.  14  Ch.  D.  516.  Ap.  247. 

(r)  Duncmnhe  v.   Gheenaere,  28 
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take  the  property  subject  to  the  wife's  right  of  survivor-  ^^^/gT'e?' 
ship,  in  case  the  husband  dies  before  the  trustees  have 
reduced  her  choses  in  action  and  equitable  interests  into 
possession  (a).  And  even  a  specific  assignee  or  purchaser 
from  the  husband^  for  valuable  consideration,  of  her  choses 
in  action  and  equitable  interests,  is  bound  to  make  such  a 
settlement.  And  no  assignment  of  them  will  convey  any 
right  to  the  assignee  or  purchaser  against  the  wife,  if  she 
survives  her  husband,  and  they  are  not  reduced  into  posses- 
sion in  his  lifetime  (b).    3269. 

There  is  this  distinction,  however,  between  the  case  of  ?^®°  *"^ 

'  '  immediate 

the  husband  himself  and  his  specific  assignees  for  valu-  SS^J]^" " 
able  consideration  on  the  one  hand,  and  the  case  of  his 
trustees  in  bankruptcy  or  insolvency,  or  assignees  for 
payment  of  debts  generally,  on  the  other  hand,  that  in 
the  case  of  the  former,  it  is  only  necessary  that  the  pro- 
vision for  the  wife  should  commence  from  the  death  of  her 
husband :  whereas  in  the  case  of  the  latter,  it  is  necessary 
that  the  provision  should  commence  immediately,  because 
the  general  assignment  of  his  property  renders  him  in- 
capable for  a  time,  and  perhaps  for  ever,  of  affording  her 
a  suitable  support  (c).     3260. 

If  the  trustees  in  bankruptcy,  or  other  general  assignees  Refjaai 
claiming  title  under  the  husband,  refuse  to  make  a  settle-  J^g^J^  *** 
ment  on  the  wife,  the  like  doctrine  applies  to  them,  as  •^*'«™«^' 
to  the  husband   himself,   when   he   refused    to  make  a 
settlement «).    3261. 

The  husband  can  sell  the  life  interest  of  his  wife  in  Lif e  interert 

m  wife  8 

personalty,   and   she    has  no  equity  to  a  settlement  as  pe^onai^y- 
against  the  purchaser  (e).    3262. 

A  wife  has  no  equity  to  a  settlement  out  of  arrears  of  no  equity 

(£i)  Story's  Eq.  Jur.  §  1411, 1421  ;  Prttle  v.  8«)adf,  L.  R.  3  Ch.  Ap.  220. 

2  Spencc's  Eq.  Jur.  476.  (c)  Story's  Eq.  Jur.  §  1421. 

(*)  Story's  Eq.  Jinr.  §  1412  ;  2  (rf)   Story's   Eq.    Jur.  §   1415; 

Spence's  Bq.  Jur.  476  ;    Seett  r.  supra,  par.  8257. 

apashett,  a  Mac.  &    Oord.   €04;  i€r)IleIhiffy'9Trwt,^Be»i,y.l9^. 
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CH-'s'sTfl!'  P*^^  income  of  reaJ  or  personal  property  as  against  the 
'^^j  husband  or  his  particular  assignee  (a).  3263. 
^STSrome.  ^^^'  Whenever  the  wife,  as  defendant,  would  be  entitled 
J?thf?r^  to  an  equity  for  a  settlement,  out  of  her  equitable  interest, 
5ffTr5^"  agai^t  her  husband  or  against  his  assignees,  she  may 
w^Jii^t  assert  it,  as  plaintiff  or  petitioner  (b).  3264. 
^d^  ^'  IV.  The  Court  has  a  full  discretion  as  to  the  amount  to 
Tupu^,  or     be  settled,  according  to  the  circumstances  of  each  case  (c\ 

inaolreiu^. 

iv.  Amoant  In  the  absonco  of  special  circumstances,  however,  the 
'^  '  general  rule  or  the  common  course  has  been  to  settle 
about  one-half  on  the  wife  and  her  children  (d).  But 
where  particular  reasons  have  occurred,  the  Court  has 
frequently  settled  the  whole :  as  in  Marshall  v.  Fowler  (e), 
where  the  husband  had  taken  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  was  moreover  almost  entirely  dependent 
on  charity ;  In  re  KincaicTs  Trust  (/),  and  Ward\,  Yates 
{g),  where  the  husband  was  a  bankrupt,  and  the  fund 
was  under  £200 — so  small  a  sum  that  it  would  not  have 
been  worth  while  to  have  made  any  settlement  at  all, 
unless  the  whole  had  been  settled ;  In  re  Cvtler  (h),  and 
in  Watson  v.  Marshall  (i),  and  in  Francis  v.  Brooking 
(J),  Koeber  v.  Sturgis  (h),  Squires  v.  Ashford(l),  Duncombe 
V.  Oreenacre  (m),  where  the  husband  was  an  insolvent 
debtor;  in  Scott  v.  Spashett  (n),  where,  besides  other 
special  circumstances,  the  husband  had  received  about 

{a)  In  re  Carr's  TnuU,  L.  R.  12  2  Si)encc'8  Eq.  Jur.  485  ;  1   Bright 

Bq.  609.  Husb.  and  Wife,  241 ;  Spirett  v. 

(i)  Story's  Eq.  Jur.  §  1414  ;  2  WiUaioty  L.  R.  1  Ch.  Ap.  620. 
Spence*8  Bq.  Jur.  482,  484,  485  ;  (<?)  16  Beav.  249. 

Wdlk4fr  V.  Drury,  17  Beav.  482  ;  (/)  1  Drew.  326. 

Gleaves  v.  PadM,  1  D.  J.  &  S.  87  ;  (^)  1  Drew.  &  Sm.  80. 

A'  Ibrdy  32  Beav.  621.  (A)  14  Beav.  220. 

(o)  Walker  v.  Drury,  17  Beav.  (t)  1  W.  R.  523. 

482  ;  Smith  v.  SmUh,  3  Gif.  121.  (/)  1^  ^^^'  3*7. 

(//)  Nay'wr  v.  Napier,  1  Dm.  &  (A)  22  Beav.  588. 

W.  410  ;  Bagshaw  v.  Winter,  6  De  (0  23  Beav.  132. 

G.  &  Sm.  466  ;  ATConnlck  v.  Gar-  («i)  28  Beav.  472  ;  29  Beav.  678  ; 

nett,  2  Sm.  &  G.  37  ;  5  D.  M.  &  G.  Newman  v.  Wihon,  31  Beav.  34. 
278  ;  lie  Grave'*  Tm*t*,  3  Gif.  583;  (»)  3  Mac.  A:  Gold.  699. 
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double  the  amount  of  the  wife's  property  under  a  previous  ^^^'^'q* 
order,  and  no  settlement  had  ever  been  made ;  in'  Dunkley 
V.  Dunkley  (a),  Vwughan  v.  Buck  (i),  and  G&nt  v.  Harris  (c), 
where  the  husband  had  become  bankrupt,  and  had  de- 
serted his  wife;  and  In  re  Welchman  (rf),  where  the 
husband  was  a  bankrupt,  and  had  no  means  of  maintain- 
ing his  wife  and  child.     3266. 

V.  Where  a  settlement  is  made  to  give  effect  to  a  wife's  v.  limita- 

^  ^       tioDB  of  the 

equity  to  a  settlement,  there,  in  the  absence  of  special  wttiement. 
circumstances,  the  limitations  (after  a  life  estate  to  her- 
self, and  in  default  of  her  issue  by  the  present  or  any 
future  husband,  who  should  attain  a  vested  interest)  ought 
not  to  be  upon  such  trusts  as  the  wife  should  appoint, 
and,  for  want  of  appointment,  for  her  next  of  kin,  but  to 
the  husband,  whether  he  survives  the  wife  or  not,  or  his 
assignees.  For  the  husband's  right  is  only  subject  to  the 
equity  of  the  wife  herself  and  her  issue  (e).    3266. 

VI.  To  avoid  the  expense  of  a  settlement,  where  the  vi.  sutrti- 

*  ^  ^  tute  for  a 

fund  allowed  to  the  wife  is  small,  it  will  sometimes  be  ■*?*^®'^* 

'  where  fund 

ordered  to  be  brought  into  Court,  or  if  already  in  Court,  *■  ■™*^ 
it  will  be  retained  there,  and  the  dividends  directed  to  be 
paid  to  the  wife  for  her  life  (/).     3267. 

VII.  The  Court  will  not  insist  on  a  settlement  on  the  vii.  wife's 

eqmty 

wife,  if,  at  any  time  before  a  settlement  under  the  decree  ^"^^d; 
is  completed,  or  at  least  before  proposals  are  made  under 
the  decree,  the  wife,  by  her  consent,  given  in  open  Court 
or  under  a  commission,  agrees  that  the  absolute  fund 
shall  be  wholly  and  absolutely  paid  over  to  her  husband, 
except  in  the  case  of  a  female  ward  of  the  Court  who  has 

Qa)  4  De  G.  &  8.  570  ;  2  D.  M.  &  Suggitfs  Trusts,  L.  R.  3  Ch.  Ap. 

G.  390.  215  ;  Croxton  v.  Mayy  9  Eq.  404  ; 

(A)  1  Rim.  (N.  S.)  284.  Walsh  v.  Mtuim,  L.  R.  8  Ch.  Ap. 

(c)  10  Hare  383.  482. 

(rf)  1  Gif.  31.  (/)  Bagnhaw  v.  \Vintn\  5  De  G. 

(r)  Carter y.  Tagtjart,  1  D.  &  M.  &  Sm.  466  ;  WaUimv.  Marshall,  17 

286;  Spirtftt  ▼.    in/Zrnwr,  L.  R.  1  Beav.  363;   Walker   v.   Drnry,  17 

Oh.  Ap.  520  ;  4  Ch.  Ap.  407  ;  In  re  Beav.  482. 
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^H.'s/sTe!'  married  without  its  authority  (a).  But  until  the  transfer 
to  the  husband  has  actually  been  made,  the  wife  can 
revoke  her  consent  (b).    3268. 

oriort  or  The  equitv  of  the  wife  to  a  settlement  may  be  lost  or 
suspended  by  her  own  misconduct.  Thus,  if  the  wife 
(not  being  a  ward  of  Court  married  without  its  consent) 
is  living  in  adultery,  apart  from  the  husband,  a  Court  of 
Equity  will  not  direct  a  settlement,  on  her  own  applica- 
tion, as  it  otherwise  would ;  because,  by  such  misconduct, 
she  has  rendered  herself  unworthy  of  the  protection  and 
favour  of  the  Court.  On  the  other  hand,  in  such  a  case, 
a  Court  of  Equity  will  not  decree  such  equitable  property 
to  be  paid  over  to  the  husband,  on  his  application ;  for 
when  the  wife  is  living  apart  &om  him,  he  is  at  no  charge 
for  her  maintenance ;  and  it  is  only  in  respect  to  his  duty 
to  maintain  her,  that  the  law  gives  him  her  fortune. 
And  in  the  case  of  a  female  ward  of  Court  married  with- 
out its  consent,  the  Court  will  insist  on  a  settlement, 
as  a  punishment  to  the  husband  for  contempt  of  its 
authority  (c).     3268. 

We  must,  however,  be  careful  to  distinguish  an  appli- 
cation which  is  grounded  merely  on  general  principles  of 
equity,  and  an  application  grounded  on  positive  vested 
rights  under  a  settlement  or  under  a  valid  contract  for  a 
settlement  made  before  marriage.  In  the  latter  case. 
Courts  of  Equity  cannot  refuse  to  protect  or  support 
those  vested  rights,  on  account  of  any  misconduct  in  the 
wife  (d).  A  woman  may,  by  her  fraud,  even  though  per- 
petrated under  her  husband  s  compulsion,  preclude  her- 
self from  asserting  against  a  purchaser  that  equity  to  a 
settlement  which  she  would  otherwise  possess  (e).  3270. 

(a)  story's  Eq.  Jnx.  §  1418  ;  2  note,  and  1419  a ;  2  Spencers  Eq. 

Spencc's  Eq.  Jur.  486,  488.  Jur.  486. 

(d)  P&nfoU  Y.  MouU,  L.  R.  4  Eq.  (<0  Story's  ^q.  Jur.  §  1420. 

5^.  \e)  In  re  Lush's  l^rmU,  L.  R.  4 

(p)  Story's  Eq.  Jur.  §  1419,  and  Ch.  Ap.  691. 
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Where  an  executor  is  indebted  to  the  testator's  estate,  ^}J^'^'^]* 
and  unable  to  pay,  he  is  not  entitled  to  any  part  of  the  ' 

assets  in  right  of  his  wife,  and  consequently  no  equity  to 
a  settlement  of  any  part  of  the  assets  can  arise  to  the 
wife  (a).     3271. 

We  have  seen  that  the  Court,  in  making  a  settlement  ^^52)? 
on  the  wife,  properly  attends  to  the  interests   of  the  cSi^. 
children.     But  it  must  be  observed,  that  the  Court 
attends  to  their  interest  only  upon  the  supposition,  that, 
in  so  doing,  it  is  carrying  into  effect  her  own  desire  to 
provide  for  her  offspring.     They  have  no  independent 
equity  of  their  own ;  for  although  the  husband  is  under  a 
moral  obligation  to  provide  for  them,  yet  he  is  not  bound 
to  provide  for  them  in  any  particular  way  or  out  of  any 
particular  fund.    They  have  only  a  claim  to  the  conside- 
ration of  the  Court  constituting  part  of  the  equity  of 
their  mother,  and  capable  of  being  either  expressly  given 
up  by  her  before  the  amount  is  ascertained,  or  tacitly 
waived  by  her  dying  without  having   asserted   it   (6). 
And  it  has  been  held  that  if  she  dies  before  decree,  even 
without  waiving  the  right  to  a  settlement,  the  children 
cannot  enforce  their  claim  (c),     3272. 

By  the  law  of  Scotland,   a  married   woman  has  no  ^li^^^^JJ' 
equity  to  a  settlement;  and  if  husband  and   wife  arej^^ 
domiciled  in  Scotland,  she  has  no  equity  to  a  settle- ^^^^^d. 
ment  (d),  even  out  of  the  produce  of  real  estate  in  England 
directed  to  be  sold  (e).    But  still,  if  she  is  a  ward  of 
Court,  the  Court,  before  parting  with  her  funds  to  her 
husband,  will  take  care  that  a  proper  provision  is  made 
for  her,  unless  the  property  is  small,  and  it  does  not  seem 
expedient  that  a  settlement  should  be  made  {/).    3273. 

(a)  knight  v.  Enight,  L.  R.  18  (d)  ATCkfrmick  v.  Qarnett^  6  D. 

Bq.  487.  M.  &  G.  278. 

(&)  See  Story's  Eq.  Jur.  §  1417  ;  {e)  HUchcoc  v.    Claiidinen,  12 

2  Spence's  Eq.  Jar.  488—492.  Beav.  634. 

(<?)   Wallace  v.  Auldjo,  2  Dr.  &  (/)  In  re  TweedcUt^ 8 Settlement,  1 

Sm.  216  ;  1  D.  J.  &  S.  643.  Johns.  109. 

VOL.  n.  pp 
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^.TsT'e?'  VIII.  Although  Courts  of  Equity  do  not  claim  any 
^^^J]^~^  general  jurisdiction  to  decree  a  suitable  maintenance  for 
to^matoto-  the  wife  out  of  her  husband's  property,  when  he  has 
oaaeofthe  desertcd  or  ill-treated  her,  yet,  whenever  the  wife  has  an 
naiwor^aot,  cquitablc  property,  even  though  it  be  only  for  her  life, 
™gJ^o'  within  the  reach  of  the  jurisdiction  of  Courts  of  Equity, 
and  the  husband  has  deserted,  or  ill-treated,  or  refused  to 
maintain  her,  they  will  decree  a  suitable  and  immediate 
maintenance  out  of  such  equitable  property,  or,  if  it  has 
passed  into  the  possession  of  a  bond,  fide  purchaser  with- 
out notice,  out  of  other  property  of  the  husband ;  because 
the  obligation  of  maintaining  the  wife  is  the  ground  on 
which  the  law  gives  her  property  to  the  husband  (a). 
And  where  the  wife  has  an  equitable  interest  for  life  only, 
and  the  husband  is  a  bankrupt  or  insolvent,  and  therefore, 
as  a  general  rule,  is  deprived,  for  a  time  at  least,  of  the 
means  of  duly  maintaining  her,  she  is  entitled  to  an  allow- 
ance for  maintenance  out  of  such  life  interest,  as  against 
the  trustees  {b).  But  a  married  woman,  even  though  her 
husband  does  not  maintain  her,  is  not  entitled,  as  against 
a  particular  assignee  for  a  valuable  consideration  of  the 
husband,  to  an  allowance  for  maintenance  out  of  the  in- 
come of  real  or  personal  estate  to  which  she  is  entitled  in 
equity  for  her  life  only ;  because,  if  she  were,  purchasers 
would  be  involved  in  inquiries  respecting  the  relations 
between  husband  and  wife,  and  their  other  property  and 
sources  of  maintenance ;  and  the  life  interests  of  married 
women  would  become  incapable  of  being  dealt  with,  what- 
ever might  be  the  exigencies  of  the  case  (<?).     3274. 

[In  cases  affected  by  the  provisions  of  stat.  45  &  46 
Vict.  c.  75  (Appendix),  this  section  must  be  read  subject 
to  the  modifications  in  the  law  relating  to  the  property 

(a)  story's  Eq.  Jiir.  §  1408, 1422,      note. 
1424, 1426,  1408,  note.  (r)  Tidd  v.  LUter,  10  Hare  151, 

(J)  Story's  Eq.  Jur.  §  1412, 1408,       163  ;  3  D.  M.  &  G.  857. 
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of  married  women  and  their  position  with  respect  to  their  ^Js's/e]* 
property,  which  are  introduced  by  that  Act.]     3274a. 


Section  VII. 
Some  Points  respecting  Deeds  of  Separation, 
Where,  in  a  separation  deed,  the  wife  covenants  to  save  pt.  iv.  t.  i, 

•       ■%  •  «  C/H.  Oy  8.  7» 

and  keep  indemnified  the   husband  against   the   debts 

which  she  had  contracted  at  the  time  of  making  the 
indenture,  or  which  she  should  thereafter  during  the 
separation  contract,  this  covenant  includes  debts  pre- 
viously contracted  by  the  wife  for  necessaries  while 
living  with  the  husband  {a),    3276. 

A  deed  of  separation  containing  no  covenant  on  the  part 
of  a  trustee  to  indemnify  the  husband  against  the  wife's 
debts,  is  not  void  on  that  account  (i).  And  if  a  deed  of 
separation  contains  a  covenant  by  the  husband  to  pay  an 
annuity  'to  a  trustee  for  the  wife,  but  no  covenant  to  in- 
demnify the  husband  against  the  wife's  debts,  the  husband's 
covenant  may  be  enforced  against  him  or  his  executora, 
but,  being  voluntary,  not  against  his  creditors  {c).  And  an 
agreement  by  the  husband  to  pay  an  annuity  for  his  wife 
is  voluntary,  notwithstanding  an  agreement  by  her  to 
indemnify  her  husband  in  respect  of  debts  on  account  of 
herself  or  her  child,  although  she  have  separate  estate,  if 
she  is  restrained  from  anticipation  {<t).    3276. 

When  a  deed  of  arrangement  is  entered  into  between 
husband  and  wife,  by  which,  in  consideration  of  the  dis- 
continuance of  a  suit  against  the  husband  for  a  divorce, 
and  of  certain  proceedings  for  obtaining  a  provision  for 
the  wife  and  her  children,  it  is  agreed  that  the  wife  is  to 

(a)  Summers  v.  Ball,  8  M.  &  W.  (jo)  CUugh  v.  Lambert^  10  Sim. 
696.  174. 

(b)  Frampton  v.  Frampton,  4  (d)Walr(yndy,Walrond,\iohiia. 
Beav.  287.  18. 
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ch.T  Jv!'  ^^®  ^"^  income  independent  of  her  husband,  for  maintain  - 
ingan  establishment  for  herself  and  her  children,  of  which 
the  husband  is  enabled  to  partake,  and  for  educating  and 
clothing  her  children  ;  such  a  deed  is  not  contrary  to  the 
policy  of  the  law,  or  otherwise  void,  but  is  one  which  a 
Court  of  Equity  will  enforce  (a).     3277. 

As  a  deed  of  separation  cannot  dissolve  the  marriage, 
it  does  not  relieve  the  wife  from  any  of  the  ordinary 
disabilities  of  coverture  (b),     3278. 

A  deed  of  separation  entered  into  between  the  husband 
and  wife  alone,  without  the  intervention  of  a  trustee,  is 
utterly  void  (c).     3278. 

A  covenant  for  separation,  whether  immediate  or  future, 
is  void.  But  a  Court  of  Equity  may  compel  parties,  in 
pursuance  of  articles  of  separation  entered  into  between 
them,  to  execute  a  formal  deed  of  separation,  quantum 
valeat,  unless  in  the  meantime  they  agree  to  live  together. 
And  it  would  seem  that  if  a  deed  for  immediate,  and  not 
for  future,  separation  contains  a  covenant  by  the  husband 
to  maintain  his  wife,  aud  a  covenant  by  the  trustees  to 
exonerate  him  from  any  debts  contracted  for  her  main- 
tenance, such  covenant  will  be  enforced  so  long  as  the 
separation  lasts  ;  but  it  will  not  be  enforced  for  a  longer 
period,  even  as  to  past  separation  (d).     3280. 

A  contract  in  a  separation  deed  cannot  affect  the  pro- 
perty of  the  wife,  if  not  settled  to  her  separate  use,  or 
reduced  into  possession  during  the  coverture  (e),    3281. 

The  Court  will  enforce  a  legal  and  proper  covenant  in 
a  separation  deed,  although  other  covenants  in  the  same 
deed  may  be  illegal  (/).     3282. 

The  Court  will  interfere  to  prevent  the  doing  of  any 

(a)  Jodrell  ▼.  Jodrell,  9  Beav.  45.  WiUon,  1  H.  L.  Cas.  538  ;  5  Id,  51, 

(J)  Story's  Eq.  Jur.  §  1428.  61,  62. 

(<?)  Story's  Eq.  Jur.  §  1428.  (/)  2  Spence's  Eq.  Jur.  532. 

(rf)  story's  Eq..  Jur.  §  1428;  2  (J)  HafnUt(my,neetoT,luB,.\Z 

Spence's  Eq.  Jur.  628;   WiUon  v.  Eq.  511. 
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personal  acts  which  would  be  in  violation  of  or  incon-  ^^f^'g'y; 
sistent  with  an  agreement  respecting  property,  not  ini- 
proper  in  its  nature,  entered  into  on  the  separation  (a). 
And  where  by  articles  of  separation  it  is  agreed  that  the 
husband  shall  permit  his  wife  to  live  separate,  and  as  if 
unmarried,  without  any  molestation,  interference,  or  an- 
noyance whatever,  and  that  a  proper  deed  shall  be 
executed  for  effectuating  the  object  of  the  articles,  and 
containing  all  such  covenants,  etc.,  as  should  be  deemed 
expedient  for  that  purpose ;  this  justices  the  insertion,  in 
the  deed,  of  a  covenant  that  the  husband  will  not  compel 
or  endeavour  to  compel  the  wife,  by  judicial  proceedings 
or  otherwise,  to  cohabit  or  live  with  him.  And  such  a 
covenant  is  enforceable  by  action  or  mjunction.  And 
similar  remarks  apply  to  the  opposite  case  of  an  agree- 
ment by  the  wife  to  permit  the  husband  to  live  separate  (b). 
3283. 

Reconciliation  puts  an  end  to  a  deed  of  separation,  as 
it  must  not  be  permitted  to  parties  to  make  agreements 
for  themselves  to  hold  good  whenever  they  choose  to 
live  separate  (c).    3284. 

K  a  wife  induces  her  husband  to  execute  a  deed  of 
separation  in  contemplation  by  her  of  her  renewal  of  an 
illicit  intercourse,  the  deed  is  void  (d),    3286. 

By  the  stat.  36  Vict.  c.  12,  s.  2,  "no  agreement  con- 
tained in  any  separation  deed  made  between  the  father 
and  mother  of  an  infant  or  infants  shall  be  held  to  be 
invalid,  by  reason  only  of  its  providing  that  the  father  of 
such  infant  or  infants  shall  give  up  the  custody  or  control 

(a)  2   Spence's    Eq.    Jur.   532  ;  Stacker  v.   Wedderburn,  3  K.  &  J. 

Wilton  V.  WUgfm,  1  H.  L.  Cas.  528 ;  403  ;  Himt  v.  Hunt,  31  Beav.  89 ; 

Saunders  v.  Rodway,  16  Beav.  702 ;  4  D.  F.  &  J.  221;  Oibhs  v.  Ilarding, 

Hamilton,  v.  Hector,  L.  R.  13  Eq.  L.  R.  8  Eq.  490  ;  5  Ch.  Ap.  336  ; 

511.  BemiU  v.  Woi^,  L.  R.  12  Ch.  D.605. 

(*)    mUan.  V.    Wilson,  5  H.  L.  (c)  2  Spence's  Eq.  Jur.  532. 

Cas.  40,  51,  52,  60—3,  71,  72.    And  (</)  Eoant  v.  Carringtm,  2  D.  F. 

see   remarks   of  V.-C.    Wood,  in  &  J.  481. 
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c^.7;bV'  thereof  to  the  mother :  Provided  always,  that  no  Court 
shall  enforce  any  such  agreement  if  the  Court  shall  be  of 
opinion  that  it  will  not  be  for  the  benefit  of  the  infant  or 
infants  to  give  eflfect  thereto  "  (a).    3286. 

[This  section  must  be  read  subject  to  the  changes  made 
by  Stat  45  &  46  Vict.  c.  75  (Appendix),  in  the  law  regu- 
lating the  property  of  married  women,  and  their  status 
with  reference  to  their  property,  in  cases  coming  within 
the  scope  of  that  Act.]     3286a. 


Section  VIII. 

Some  Miscellaneous  Points. 

^^'b's^'      a  power  of  advancement  will  not  justify  trustees  in 

advancing  the  share  of  a  married  dau^rhter  for  the  purpose 

"»«^*-         of  paying  her  husband's  debts  (b),    3287. 

Revocation       Where  a  lady's  fortune,  by  the  advice  of  her  friends,  has 

of  a  settle-  •'  *     •/ 

ment.         ^ccn  Settled  upon  trust  for  her,  "  her  executors,  adminis- 
trators, and  assigns,"  until  the  marriage,  and  afterwards 
for  her  husband  and  children,  the  intended  husband  and 
wife  cannot  revoke  the  settlement  without  consulting  her 
friends^  so  as  to  entitle  him  after  the  marriage  to  the  fund 
so  settled  (c).    3288. 
^gj^'gj^       A  woman  may  be  barred,  by  the  express  words  of  her 
^^persou-     settlement,  of  her  share  of  the  persona)  estate  of  her  hus- 
band under  the  Statute  of  Distributions  in  the  event  of  his 
intestacy.     And  where  a  certain  sum  was  settled  in  trust 
for  an  intended  wife,  "  as  and  for  her  jointure,  in  full  lieu, 
bar,  and  satisfaction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law  out  of  all  or  any  of 
the  estate,  real,  personal,  or  freehold,"  of  her  intended 
husband,  and  he  died  intestate  and  without  issue,  it  was 

(fl)  See  In  re  Bemnt,  L.  R.  11  (ft)  Talhot  v.  Ma/r^hjield,  L.  R. 

Ch.  D.  508  ;  and  Besant  v.  Wood,       3  Ch.  Ap.  622. 
L.  B.  12  Ch.  D.  606.  (<?)  Page  v.  Hitrns,  11  Beav.  227. 
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held  that  this  barred  her  claim  to  a  moiety  of  his  personal  ^i^s^I's.* 
estate  under  the  Statute   of  Distributions ;   the   words 
**  common  law"  meaning  the  general  law,  and  not  the 
common<law  as  opposed  to  the  statute  law  (a).    3289. 

By  the  dissolution  of  marriage  the  husband  loses  all  J^htT'on 
those  rights  which  he  would  otherwise  acquire  jure  mariti  of  maUrSSij. 
after  that  time.  And  hence,  if  the  divorced  wife  dies  be- 
fore she  has  reduced  a  chose  in  action  into  possession,  the 
divorced  husband  will  have  no  right,  either  as  her  adminis- 
trator or  otherwise  (b).  But  he  does  not  lose  the  rights 
which  a  marriage  settlement  has  given  him  (c).    3290. 

By  the  stat  22  &  23  Vict.  c.  61,  s.  5,  "  the  Court,  after  g;:^' 
a  final  decree  of  nullity  of  marriage  or  dissolution  of  mar-  ^^  *** 
riage,  may  inquire  into  the  existence  of  ante-nuptial  or  property. 
post-nuptial  settlements  made  on  the  parties  whose  mar« 
riage  is  the  subject  of  the  decree,  and  may  make  such 
orders  with  reference*  to  the  application  of  the  whole  or  a 
portion  of  the  property  settled  either  for  the  benefit  of  the 
children  of  the  marriage  or  of  their  respective  parents,  as 
to  the  Court  shall  seem  fit."     3291. 

[A  wife  might  formerly  commit  many  acts  of  a  criminal  ^if^^^ 
nature  with  respect  to  her  husband's  property,  without  p^JSJSSngs. 
rendering  herself  liable  to  criminal  proceedings  by  him. 
But  the  criminal  liability  of  the  wife  to  her  husband  is 
now  extended  by  stat.  45  &  46  Vict.  c.  75  (Appendix), 
which  enacts  by  s.  16,  "A  wife  doing  any  act  with  respect 
to  any  property  of  her  husband,  which,  if  done  by  the 
husband  with  respect  to  property  of  the  wife,  would  make 
the  husband  liable  to  criminal  proceedings  by  the  wife 
under  this  Act,  shall  in  like  manner  be  liable  to  criminal 
proceedings  by  her  husband."]     3291a. 

(«)  dhirly  V.  aurly,  8  CI.  &  Fin.  Bq.  162. 

743.   Much  of  this  Chapter  is  taken  (e')  Fitzgerald  v.  ChajnuaUy  L. 

from  the  writer's  "Manual  of  Equity  R.  1  Ch.  D.  563  ;  Burton  v.  Stur- 

Jurisprudence."  geon,  L.  R.  2  Ch.  D.  (Ap.)  318. 

(J>)  Wilkinson  v.  6Hb«(mj  L.  R.  4 
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CHAPTER  IV. 

OF  INFANTS. 


L  iTcS^i.  ^^  *^®  ^^^'  ^^  ^^^'  2.  c.  24,  s.  8,  a  father  of  an  unmarried 
legitimate  child  may  by  deed  or  will  appoint  any  person. 


Appointr 

^^^     in  possession  or  remainder,  except  a  Popish  recusant,  to  be 
a  guardian,  until  such  child  shall  attain  the  age  of  twenty- 
one  years,  or  for  any  less  time.     And  by  the  same  section 
a  father  might  by  will,  as  he  may  still  by  deed,  make  such 
an  appointment,  though  not  himself  of  full  age ;  but  by  the 
statu  1  Vict.  c.  26,  s.  7,  no  will  made  by  any  person  under 
the  age  of  twenty-one  years  shall  be  valid.    By  s.  9  of 
the  stat.  12  Car.  2,  c.  24,  the  authonty  of  the  guardian  so 
appointed  is  to  extend  to  the  custody  of  the  profits  of  the 
real  estate,  and  the  custody,  tuition,  and  management  of 
the  personal  estate  of  the  ward.     3292. 
^^/^^^!^^^^^^     ^  mother  cannot  appoint  a  guardian.    Nor  can  a  father 
tw  /ifS6  p^f'^jnak.Q  a  valid  appointment  of  a  guardian  to  his  natui-al 
^^   *        '    '^  child.     If,  however,  he  does  nominate  a  person  to   be 

guardian,  the  Court  will  appoint  such  person  to  that 
office  (a).    3293. 


Section  L 
Of  the  Acts  which  an  Infant  may  or  may  not  do. 
i/pt.  IV.  T.  1,      If  a  conveyance,  etc.,  is  made  to  an  infant,  the  deed 

;\  Cn.  4,  8. 1.  ** 

,' becomes  void,  in  case  he,  when  adult,  disagrees  to  it,  or  in 

I '  Couveyiinoe  i-i         i  i  «        i-ii 

I  to  an  infant,  case  his  hcir  disagrees  after  his  death,  where  he  died  during 

(a)  11  Jarm.  &  Byth.  by  Sweet,      460;  Sleeman  t.   WiUon,  L.  R.  13 
431,  432 ;  1  Jann.  Wills,  2nd  ed.      Eq.  36. 
25,  34 ;  Macpherson  on  Infants,  83, 
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his  minority,  or  died  after  he  came  of  age  without  having  ^^^'^/i]' 
agreed  to  it  (a),    3294.  

Infitnts  may,  even  at  law,  bind  themselves,  under  certain  contracte. 
circumstances,  by  contracts  for  necessaries  suitable  to  their 
degree  and  quality,  and  may  bind  themselves  by  acts  which 
the  law  requires  them  to  do  (b).  But,  in  general,  where  a 
contract  may  be  either  for  the  benefit  or  to  the  prejudice  of 
an  infant,  he  may  avoid  it,  as  well  at  law  as  in  equity. 
Where  it  can  never  be  for  his  benefit,  it  is  void  (c).  3296.  ; 

By  the  stat.  37  &  38  Vict.  c.  62,  s.  1,  it  is  enacted,  that 
"  all  contracts,  whether  by  specialty  or  by  simple  contract, 
henceforth  entered  into  by  infants  for  the  repayment  of 
money  lent,  or  to  be  lent,  or  for  goods  supplied,  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  all 
accounts  stated  with  infants,  shall  be  absolutely  void. 
Provided  always,  that  this  enactment  shall  not  invalidate 
any  contract  into  which  an  infant  may,  by  any  existing 
or  future  statute,  or  by  the  rules  of  common  law  or 
equity,  enter,  except  such  as  now  by  law  are  voidable." 
3295a. 

An  infEUit  may  purchase  real  property,  because  it  may  PurohaMs. 
be  for  his  benefit ;  yet  upon  his  attaining  his  full  age,  he 
may  either  agree  or  disagree  to  it  without  showing  any 
cause ;  and  so  may  his  heir  if  he  dies  under  age  or  without 
having  agreed  to  it  (d).  And  if  an  infant  enters  into  a' 
contract  for  the  purchase  of  an  estate,  he  cannot  enforce  it 
in  equity,  because  the  remedy  is  not  mutual  (e).    3296.  • 

An  infant  cannot,  at  common  law„  alien  his  estate,  AUenation. 
unless  by  force  of  a  custom,  not  even  if  a  special  power  is 

(a)    1  Pres.  Shep.  T.  70;  Watk.  ton,  §  199. 

Conv.  3rd  ed.  by  Prest.  243.  (rf)  4  Cruise  T.  32,  c.  26,  §  6  ;  2 

(6)  Story's  Bq.  Jur.  §  240 ;  Co.  Pres.   Shep.   T.  235,    285 ;    Sugd. 

litt  172  a ;  Burton,  §  199.    And  Concise   View,  541  ;   2  Bl.   Com. 

see  Smith's  Common  Law  Manual,  292 ;  Co.  Litt.  2  b. 

9th  ed.  (ei)  Sugd.  Concise  View,  149. 

(c)  Story's  Bq.  Jur.  §  241 ;  Bur. 
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Pt.  IV.  T.  1, 
Ch.  4,  a.  1 . 


Crontracts 
for  annui- 
ti«8. 


Bxeoutlon 
of  powerit 
etc. 


Presenting 

toabene- 

fioe. 

fine  or 
recovery. 


Feofitaieut. 

Deed  taking 
effect  by 
delivery. 


given  him  (a).  But  the  owner  of  gavelkind  land  may 
alien  by  feoffment  at  the  age  of  fifteen  years  (6).     3297. 

By  the  stat.  17  Geo.  3,  c.  26,  s.  6,  and  53  Geo.  3,  c.  141, 
s.  8.  it  is  enacted,  that  all  contracts  for  the  purchase  of  any 
annuity  with  an  infant  shall  be  utterly  void.     3298. 

An  infant,  like  a  femme  covert,  may  at  common  law  do 
any  act  where  he  is  a  mere  instrument,  and  his  interest  is 
not  concerned  (c).  Thus  an  infant  is  capable  of  executing 
a  bare  authority  (ct).  And  an  infant  can  exercise  a  power 
even  though  it  be  coupled  with  an  interest,  when  an 
intention  appears  that  it  should  be  exerciseable  during 
minonty  (e).  But  an  infant  cannot  sell  an  estate  devised 
or  conveyed  to  him  in  trust  to  sell;  for  a  testator  or 
grantor  cannot  confer  upon  an  infant  a  capacity  of 
discretion  in  the  way  of  contract  which  the  law  does  not 
give  him  (/).     3299. 

An  infant  of  the  most  tender  age  may  present  to  a 
benefice!  (g).    3300. 

If  a  fine  or  recovery  by  an  infant  was  once  admitted 
(except  in  the  case  of  a  recovery  suffered  by  attorney),  it 
could  not  be  reversed  without  a  personal  examination  of 
the  party  by  the  Court  during  the  continuance  of  his 
minority  (k).    3301. 

If  an  infant  makes  a  feoffment  and  gives  livery  of  seisin 
in  person,  it  is  not  void,  but  only  voidable  (i).  And  even 
a  deed  which  takes  effect  by  delivery,  without  an  additional 
ceremony,  if  executed  by  an  infant,  is  voidable  only,  and 
not  void,  at  least  if  it  is  for  his  benefit  {j  ).    3302. 

(fl)  1  Sugd.  Pow.  211 ;  Co.  Litt.       L.  R.  7  Ch.  D.  728. 


171  b,  n.  (5). 

(/O  2  Bl.  Com.  84;  Co.  Litt.  171 
b,  n.  (5). 

(o)  1  Sugd.  Pow.  211. 

(d)  4  Cruise  T.  32,  c.  13,  §  28 ; 
2  Sugd.  Pow.  7th  ed.'537— 541  ;  1 
Jarm.  Wills,  2nd  ed.  30 ;  Watk. 
Conv.  3rd  ed.  by  Prest.  246. 

(e)  In  re  Gardrtm't  Settlement^ 


(/)  KiTig  V.  Bellordf  1  Hem.  A: 
Mil.  343. 

O)  3  Cruise  T.  21,  c.  2,  §  24  ; 
Burton,  §  200 ;  Co.  Litt.  89  a,  n.  (1). 
and  172  a. 

(h)  Burton,  §198. 

(0  4  Cruise  T.  32,  c.  4,  §  23 ; 
Burton,  §  199. 

O)  Allen Y.Alle/i,2D.icW.d07. 
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By  the  stat.  1  WiR  4,  c.  65,  ss.  3—8,  infants  may  be  ^^^'J:i^: 
admitted  to  copyhold  estates,  by  their  guardians  or  at-  Admittance 
torneys  (a).     3303.  t^^' 

By  88.  12  and  15  of  the  same  Act,  infants  or  their  ^^' 
guardians  may,  by  order  of  the  Court,  surrender  leases,  Si^SJI*^ 
and  take  new  leases,  to  the  same  uses  and  liable  to  the 
same  trusts,  charges,  incumbrances,  dispositions,  and  con- 
ditions as  the  leases  surrendered.     3304. 

By  88.  16,  18,  20,  and  21,  infants,  or  if  they  are  out  of  ^S^« 
the  jurisdiction,  some  other  person,  by  order  of  the  Court,  and^St. 
may  accept  surrenders  of  leases  and  execute  new  leases,  ohm. 
3305. 

By  s.  17,  by  direction  of  the  Court,  an  infant,  or  his  g^i*^ 
guardian  in  his  name,  may  grant  leases  of  any  landSgSL"' 
belonging  to  him,  when  it  is  for  his  benefit ;  but  no  lease 
is  to  be  made  of  the  capital  mansion-house  and  the  park 
and  grounds  held  therewith,  for  any  period  exceeding 
the  infant's  minority.  And  the  Court  has  no  jurisdiction 
under  this  statute  to  lease  an  infant's  estates,  unless  the 
infant  is  indefeasibly  seised  either  in  fee  or  in  tail  in 
possession  (b).    3306. 

We  have  seen,  however,  that  by  the  stat.  19  &  20  Vict, 
c.  120,  additional  leasing  powers  were  given  in  the  case  of 
infants  (c),  [But  this  Act  was  repealed  by  stat.  40  &  41 
Vict.  c.  18  (Appendix),  by  which  more  extensive  powers 
are  substituted.]     3307. 

[With  reference  to  sales  and  leases  of  land  on  behalf  |*J****^ 
of  infant  owners,  it  is  enacted  by  s.  41  of  stat.  44  &  45  ^y^Sd^'g 
Vict.  c.  41  (Appendix),  that  "  Where  a  person  in  his  own  roiJ^**' 
right  seised  of  or  entitled  to  land  for  an  estate  in  fee 
simple,  or  for  any  leasehold  interest  at  a  rent,  is  an  infant, 
the  land  shall  be  deemed  to  be  a  settled  estate  within  the 
Settled  Estates  Act,  1877."    And  by  s.  42  of  the  same 

(a)  See  supra,  par.  2728.  Qc)  See  supra,  par.  1905 — 8. 

(&)  Ex  parte  Legh,  15  Sim.  446. 
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^^.T'sTi!'  [8***^te  Ml  powers  of  maDagement  of  the  land,  and  of 

receiving  and  applying  the  income,  during  the  minority 

of  the  infant,  are  conferred  on  the  trustees.    3307a. 

vis.'  0*88.**      Provision  is  also  made  respecting  the  property  of  infants 

SSd^  by  Stat.  45  &  46  Vict.  c.  38  (Appendix),  which  enacts, 

188S 

"Where  a  person  who  is  in  his  own  right  seised  of  or 
entitled  in  possession  fco  land,  is  an  infant,  then  for  the 
purposes  of  this  Act  the  land  is  settled  land,  and  the  infeuit 
shall  be  deemed  tenant  for  life  thereof"  (s.  59);  and 
*'  Where  a  tenant  for  life,  or  a  person  having  the  powers 
of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant 
would,  if  he  were  of  full  age,  be  a  tenant  for  life,  or  have 
the  powers  of  a  tenant  for  life  under  this  Act,  the  powers 
of  a  tenant  for  life  under  this  Act  may  be  exercised  on 
his  behalf  by  the  trustees  of  the  settlement  (a),  and  if 
there  are  none,  then  by  such  person  and  in  such  manner 
as  the  Court,  on  the  application  of  a  testamentary  or 
other  guardian  or  next  friend  of  the  infant,  either  generally 
or  in  a  particular  instance  orders  "  (s.  60).     3307b. 

The  interest  of  an  infant,  as  one  of  the  next  of  kin,  in  land 
formerly  belonging  to  a  partnership,  but  which  had  been 
retained  by  an  administrator  in  specie,  is  settled  land 
within  the  meaning  of  s.  59  of  stat.  45  &  46  Vict  c  38 
(Appendix);  and  the  Court  will  make  an  order,  under 
s.  38  of  that  statute,  for  the  appointment  of  trustees  to 
exercise  the  powers  conferred  by  that  Act,  but  without 
prejudice  to  any  question  as  to  the  interests  of  the  infants 
next  of  kin  (b),']    3307c. 

Independently  of  these  enactments,  it  was  a  rule  that 
an  infant  could  not  make  a  lease  of  his  lands,  unless  it 
was  evidently  beneficial  to  him  (c).  Hence,  if  an  infant  is 
seised  of  land  in  fee  simple,  and  he  makes  a  lease  for  years 
of  it,  rendering  no  rent,  this  lease  is  void.    But  if  there 

(a)  Inri'  the  Duke  ofKcrccoittle's  (r)  4   Cruise  T.  32,  c.  5,  §  66  ; 

SettU'd  Mttatefi,Jj.  R.  24  Ch.  D.  129.         BurtoD,  §  199. 
(&)  Me  WelU,  81  W.  B.  764. 
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is  a  rent  reserved  upon  the  lease,  then  the  lease  is  but  ^h.^'bTi!* 
voidable,  and  may,  by  the  acceptance  of  the  rent  after  his 
full  age,  be  made  good  (a),    3308. 

By  the  stat.  1  WiU.  4,  c.  66,  s.  26,  a  guardian,  with  the  ^J^l^^ 
approbation  of  the  Court,  may  enter  into  agreements  for  "***"**• 
or  on  behalf  of  the  infant.     3309. 

By  the  stat.  18  &  19  Vict.  c.  43,  s.  1,  it  is  enacted,  that,  JJJSSSJSite. 
**  from  and  after  the  passing  of  this  Act,  it  shall  be  lawful 
for  every  infant  upon  or  in  contemplation  of  his  or  her 
marriage,  with  the  sanction  of  the  Court  of  Chancery,  to 
make  a  valid  and  binding  settlement  or  contract  for  a 
settlement  of  all  or  any  part  of  his  or  her  property,  or 
property  over  which  he  or  she  has  any  power  of  appoint- 
ment, whether  real  or  personal,  and  whether  in  possession, 
reversion,  remainder,  or  expectancy ;  and  every  conveyance, 
appointment,  and  assignment  of  such  real  or  personal 
estate,  or  contract  to  make  a  conveyance,  appointment,  or 
assignment  thereof,  executed  by  such  infant,  with  the 
approbation  of  the  said  Court,  for  the  purpose  of  giving 
effect  to  such  settlement,  shall  be  as  valid  and  effectual  as 
if  the  person  executing  the  same  were  of  the  full  age  of 
twenty -one  years :  Provided  always,  that  this  enactment 
shall  not  extend  to  powers  of  which  it  is  expressly  declared 
that  they  shall  not  be  exercised  by  an  infant."  But  by  s.  2, 
it  is  provided,  "  that,  in  case  any  appointment  under  a 
power  of  appointment  or  any  disentailing  assurance  shall 
have  been  executed  by  any  infant  tenant  in  tail  under  the 
provisions  of  this  Act,  and  such  infant  shall  afterwards  die 
under  age,  such  appointment  or  disentailing  assurance  shall 
thereupon  become  absolutely  void."  And  by  s.  4,  it  is 
further  provided,  "that  nothing  in  this  Act  contained 
shall  apply  to  any  male  infant  under  the  age  of  twenty 
years,  or  to  any  female  infant  under  the  age  of  seventeen 
yeara"    3310. 

(a)  2  Pres.  Shep.  T.  268, 
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Letter  of 
attorney. 


^/r*  Ji?'  Before  this  enactment  a  male  infant  could  not  bind  him- 
self  by  a  settlement  of  bis  real  or  personal  estate ;  nor 
could  the  property  of  a  female  infant  be  bound,  except 
so  far  as  regards  a  settlement  of  personal  estate  not  given 
for  her  separate  use  (a).    3311. 

An  in&nt  cannot  in  general  execute  a  letter  of  at- 
torney (b).    3312. 

Ezohaage.  An  exchange  of  corporeal  hereditaments  made  between 
an  infant  and  another,  is  not  void,  but  voidable  only ;  for 
the  infant,  at  his  full  age,  or,  if  he  dies  under  age  or  with- 
out having  agreed  to  it,  his  heir,  may  either  affirm  or  avoid 
it  as  he  may  choose  (c),    3313. 

wuiB.  Under  the  old  law,  males  of  the  age  of  fourteen  years 

and  females  at  the  age  of  twelve  might  make  a  will  of 
personal  property  (d).  But  real  estate  could  not  be  devised 
by  an  infant,  unless  by  special  custom  (e).  And  by  the 
stat.  1  Vict.  c.  26,  s.  7,  it  is  enacted  '*  that  no  will  made  by 
any  person  under  the  age  of  twenty-one  years  shall  be 
valid."    3314. 

Perform-         If  au  cstatc  is  made  to  an  infant  upon  an  express  condi- 

oondition.     tion,  the  infant  will  be  bound  to  perform  it  (/).    3316. 


Section  II. 

Of  Portions  and  Legacies  to  Infants. 

pt.  IV.  T.  1.      A  portion  is  a  pecuniary  provision  made  for  a  child  by 

—      '     a  parent  or  person  standing  in  loco  parentis.    3316. 

portion.  A  Icgacy  by  a  parent  to  a  child  is  presumed  to  be  a 

portion,  although  it  be  not  so  expressed ;  because  providing 

for  a  child  is  a  duty  which  the  relative  situation  of  the 


(a)  Macpherson  on  Infants,  519 
—627 ;  4  Cruise  T.  32,  c.  2,  §  21 ; 
1  Cni.  T.  7,  c.  1,§81. 

(&)  1  Pres.  Shep.  T.  217 ;  Burton, 
§  201.  But  see  Watk.  Conv.  Srd 
ed.  by  Prest  242—3. 

(£?)  4  Cruise  T.  82,  c.  6,  §  9 ;  2 


Pres.  Shep.  T.  291,  299. 

W  2  Bl.  Com.  497  ;  Co.  Utt.  89 
b,  n.  (6). 

(«)  6  Cruise  T.  38,  c.  2,  §  5. 

(/)  2  Cruise  T.  13,  c.  2,  {  17 ; 
Co.  Litt.  246  b,  380  b. 


OF  PORTIONS  AND  LEGACIES  TO  INFANTS.  1327 

parties  imposes  upon  the  parent.  The  duty  which  is  im-  ^^}J^'s,'2.* 
posed  upon  the  parent  may  be  assumed  by  any  other 
person,  who  for  any  reason  thinks  proper  to  place  himself 
in  that  respect  in  the  place  of  the  parent ;  and  when  that 
is  so,  the  same  presumptions  will  arise  as  in  the  case  of  a 
legacy  or  gift  by  a  parent.     3317. 

There  are  some  doctrines  applicable  to  portions  which 
would  not  be  applied  to  a  gift  as  between  strangers  (a). 
3318. 

If  there  is  a  limitation  to  the  parent  for  life,  with  a  term  Time  for 

raising 

to  raise  portions  at  twenty-one  or  marriage,  and  the  in-  portionn. 
terests  are  vested,  the  portions  must  be  raised  at  that  age 
or  on  marriage,  by  sale  or  mortgage  of  the  reversionary 
term,  unless  there  is  something  to  indicate  an  intention 
that  the  portions  should  not  be  raised  until  the  term  falls 
into  po&session  (b).  If  the  portions  are  not  raiseable  till 
the  parent's  death,  they  will  not  carry  interest,  except  from 
that  time,  though  they  may  have  become  vested  previously, 
unless  there  is  some  clear  indication  of  intent  that  they 
should  carry  interest  in  the  meantime  (c).    3319. 

If  a  portion  or  legacy  charged  on  land  is  made  payable  ^"^^ 
on  an  event  personal  to  the  party  to  be  benefited,  and  ^fSb?" 
such  party  dies  before  that  event  happens,  the  portion  '***^' 
or  legacy  is  not  to  be  raised  out  of  the  land.    But  it  Is  other- 
wise if  the  payment  is  postponed  until  the  happening  of 
an  event  not  referable  to  the  person  of  the  party  to  be 
benefited,,  but  to  the  circumstances  of  the  estate  out  of 
which  the  portion  or  legacy  is  to  be  paid  (rf).     3320. 

Where  a  portion  is  charged  on  land,  and  no  particular 
time  is  fixed  for  the  vesting,  if  the  child  dies  before  the 
time  when  the  portion  is  needed,  the  portion  shall  not  be 
raised ;  for  it  is  reasonable  that  the  land  should  be  eased 

(a)  2  Spence's  Eq.  Jur.  394.  248  ;  supra,  par.  3017  a. 

(b)  2   Spence'8  Bq.  Jur.    405 ;  (d)  2  Spence's  Eq.  Jur.    396  : 
Coote  Mortg.  3rd  ed.  §  131.                   Parker  v.  UodgKmy  1  Dr.  &  Sm. 

(r)  MasJty  V.  Lloyd,  10  H.  L.  Cas.      568. 
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Payment  of 
legacy  to  an 
inunt. 


0h.^4['sT*2!'  ^^  *^®  charge  when  the  only  motive  for  making  the  same 
is  at  an  end  (a).    3321. 

An  executor  cannot,  without  personal  risk,  pay  the  whole 
or  any  part  of  a  legacy  directly  bequeathed  to  an  in&nt, 
either  to  the  child  or  to  any  person  for  his  use  (b).  But 
by  36  Geo.  3,  c.  52,  s.  31,*  an  executor  may  pay  the  legacy 
of  an  infant  into  Court,  after  deducting  the  duty,  without 
suit,  and  when  the  legatee  attains  twenty-one  he  may 
petition  for  it  (c).    3322. 


Pr.  IV.  T.  1, 

V/H*  4f  8.  9a 


Law  prior  to 
Stat  23  ft  24 
Viot.  c  145, 
8.26. 

Where  the 
legatee  is  a 
child  of  the 
teebttor,  or 
treated  aa 
Buoh. 


Where  the 


Section  III. 
0/  Maintenance. 

Let  us  first  consider  the  law  as  it  stood  prior  to  the  stat. 
23  &  24  Vict.  c.  145,  s.  26,  [which  is  now  repealed  (d).'] 

Where  a  legatee  is  under  age,  and  is  a  child  of  the  tes- 
tator, or  one  towards  whom  he  has  placed  himself  in  loco 
parentis,  and  no  maintenance  or  interest  is  given,  there 
even  though  the  legacy  is  contingent,  interest  will  be 
allowed  to  such  legatee  from  the  time  of  the  death  of  the 
testator  (e),  or  from  the  birth  of  the  legatee,  if  the  legatee 
was  in  ventre  sa  mere  at  the  time  of  the  father's  decease  (/). 
Where  the  legatee  is  a  child  of  the  testator,'  and  mainte- 
nance or  interest  is  given  by  the  will,  and  the  amount  or 
rate  is  specified,  the  legatee  will  not  in  general  be  entitled 
to  claim  more  than  the  maintenance  or  interest  specified  (ff). 
Where,  however,  the  amount  specified  is  insufficient,  and 
the  legacy  is  vested,  the  Court  will  allow  a  reasonable 
maintenance,  even  though  the  surplus  interest  be  directed 
to  accumulate  (k),    3323. 

Where  legacies  are  given  to  grandchildren  of  the  tes- 


(a)  2  Spence's  Eq.  Jur.  398. 
(J)  1  Rop.  Leg.  by  White,  883. 
(f )  1  Rop.  Leg.  by  White,  882. 
(if)  Sec  infra,  par.  3832  a. 
(f)  2  Rop.  Leg.  by  White,  1267, 


1270,  1348 ;  Martin  v.  Martin,  L. 
R.  1  Eq.  369. 

(/)  2  Rop.  Leg.  by  White,  1260. 

Ql)  2  Rop.  Leg.  by  White,  1261. 

00  2  Rop.  Leg.  by  White,  1262. 
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tator,  or  to  any  class  of  infants  who  are  strangers  to  the  ^;,^^;^/s]' 
testator,  upon  a  future  or  contingent  event,  and  the  will  is  legatee  u  a 
silent  as  to  interest  or  maintenance,  and  there  is  a  limita-  S^^m^l 
tion  over  to  others,  the  Court  will  allow  interest  in  the 
shape  of  maintenance,  if  those  other  persons  consent  (a). 
And  where  there  is  no  limitation  over,  and  all  or  some  of 
the  class  of  legatees  must  absolutely  take  the  fund,  there, 
all  having  an  equal  chance  of  taking,  the  Court  will  allow 
interest  in  the  shape  of  maintenance,  if  the  father  of  the 
legatees  is  not  of  ability  to  maintain  them  (b).    3324. 

Where  a  legacy  is  vested,  but  no  maintenance  is  directed,  J^Jj^^j^- 
the  Court  will  order  it,  though  the  interest  is  directed  to  ^JS^. 
be  accumulated  (c).    3326. 

Though  a  sum  be  directed  to  be  paid  periodically  for  ^^'^®''' 
maintenance,  until  the  time  for  the  payment  of  the  portion, 
the  child  will  be  entitled  to  a  proportionate  part  during 
the  interval  between  the  last  periodical  payment  and 
that  time  (d).    3326. 

The  Court  is  governed  by  a  regard  to  the  circumstances  Mamt©- 
and  state  of  the  family  to  which  the  infant  belongs,  in  depends  on 
respect  to  the  allowance  of  any  maintenance  at  aU,  and  to  JSJJ^*"'^ 
the  amount  of  such  allowance.     So  that  although  there  '*°^^* 
may  be  a  trust  for  maintenance  under  which  the  whole 
income  may  be  applied,  yet  the  Court  will  not  apply  more 
of  it  than  necessary,  where  the  in£suits  have  other  sources 
of  income  (e).    And  if  the  father  is  able,  out  of  his  own  ^^J^j^S^^ 
property,  to  maintain  the  infant,  the  Court  will  ordinarily  ^^  hi* 
withhold  all  allowance  from  the  property  or  income  of  the  ^^^^'*^- 
in&nt  for  his  maintenance,  even  thodgh  there  may  be  a 
power  (as  distinguished  from  a  trust),  in  the  settlement  or 
will,  at  the  discretion  of  the  trustees,  to  appoint  part  of 
the   income  for  the   purpose   of  his   maintenance  and 

(a)  2  Rop.  Leg.  by  White,  1279.  (rf)  Story's   Bq.  Jur.  §  479  ;  2 

(ft)  2  Bop.  Leg.  by  White,  1283.        Spence's  Eq.  Jur.  462. 

(<•)  2  Spence's  Bq.  Jur.  462.  (e)  White  v.  Qraiw,  18  Beav.  671. 

VOL.   IL  .      QQ 
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^^•JjJ»  education  (a).    But  if  there  is  a  contract  on  marriage, 

amounting  to  a  trust,  that  property  shall  be  applied  for  the 

maintenance  and  education  of  the  children,  the  property 
must  be  applied,  without  reference  to  the  ability  of  the 
father  to  maintain  and  educate  them ;  because  the  father 
has  thereby  contracted  for  such  a  benefit  or  relief  to  him- 
self (b).  And  an  allowance  will  not  be  withheld,  though  the 
father  be  of  ability  to  maintain  the  children,  if  it  would  be 
a  hardship  upon  him  and  injurious  to  others  of  his  children 
who  take  no  benefit  under  the  will  and  are  dependent 
on  the  father,  by  diminishing  his  means  of  maintuning 
them  (c).  And  where  the  interest  of  children's  legacies  is 
given  to  a  parent,  to  be  applied  for  or  towards  then-  main- 
tenance and  education,  there,  in  the  absence  of  a  contrary 
intention,  the  parent   takes  the  interest  subject  to  no 

■ 

account,  provided  only  that  he  or  she  discharges  the  duty 
of  maintaining  and  educating  the  children  in  a  competent 
manner.  And  the  reference  to  "  the  accumulations,  if  any," 
will  not  afford  an  indication  of  a  contrary  intention,  if  it 
is  capable  of  being  referred  to  the  case  of  the  trustees 
themselves  applying  the  income  for  the  maintenance  and 
education  of  the  children,  instead  of  paying  it  over  to  the 
parent  for  that  purpose  {d).  But  if  the  fund  is  given  to 
the  parent  in  trust  for  the  maintenance  of  his  children, 
though  he  is  entitled  to  apply  it  for  that  purpose,  what- 
ever may  be  his  ability,  he  must  account  for  the  application, 
like  any  other  trustee  (e).    3327. 

If  the  infant  is  an  eldest  son  and  the  younger  children 
have  no  provision  made  for  them,  an  ample  allowance  will 
be  decreed  to  the  infant,  so  that  the  younger  children  may 

(a)  Story's  Eq.  Jur.  §  1364  a,  and  778. 
note  ;  2  Spence's  Kq.  Jur.  462, 466  ;  (c)  2  Hop.  Leg.  by  White,  1 293. 

2  Rop.  Leg.  by  White,  1292.  {d^Brou^'Y.Paull,!  Sim.(N.S.) 

(&)  2  Rop.  Leg.  by  White,  1297  ;  92  ;  11  Jarin.  &  Byth.  by  Sweet, 

11  Jarm.  &  Byth.  by  Sweet,  662  ;  662 ;  1  Jarm.  Wills,  2nd  ed.  329. 
2    Spence's    £q.    Jur.    466 — 468  ;  (^4;)  11  Jarm.  &  Byth.  by  Sweet, 

EaMonu  ▼.  Burgesg,  L.  R.  3  Eq.  662. 
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be  maintained ;  and  the  CJourt  will  act  in  a  similar  way  ^^Jl'^'^* 
where  the  father  or  mother  of  the  infant  is  in  distress  or 
narrow  circumstances  (a).     3328. 

In  the  cajse  of  devises  and  bequests  to  a  woman,  in  DeyiBes  and 

beqnestB  to 

terms  or  in  effect,  for  the  support  or  benefit  of  her  children,  J^JTh^*" 
or  of  herself  and  her  children,  there  is  often  a  question  fo^hSSdi' 
whether  she  is  to  take  a  part  of  the  beneficial  interest ;  ^dron. 
or,  on  the  other  hand,  whether  she  is  to  take  the  beneficial 
interest,  subject  to  a  trust  for  her  children,  and  what  is 
the  duration  of  such  trust ;  or  whether  she  is  to  take  the 
whole  without  any  trust  All  such  questions  should  be 
excluded  (b).  In  general,  when  the  income  of  property  is 
given  to  the  mother  of  a  family,  for  the  maintenance  of 
herself  and  her  children,  what  is  intended  is,  that  she 
shall  receive  the  whole  of  the  income;  and  shall  maintain 
the  children  out  of  it,  so  long  as  they  form  part  of  her 
family.  But  in  such  a  case,  when  a  daughter  marries,  she 
loses  the  right  to  maintenance  (o).  A  direction  by  will  that 
the  testator's  widow  shall  receive  all  the  income  of  his  real 
and  personal  estate,  and  pay  and  apply  the  same  to  and 
for  the  use  of  herself  and  the  children  of  their  marriage, 
agreeable  and  according  to  her  own  discretion,  during  her 
life,  confers  upon  the  wife  a  discretionary  power,  which  the 
Court  will  not  disturb,  so  long  as  it  is  reasonably  and 
honestly  exercised  (d),    3329. 

In  the  absence  of  indication  to  the  contrary,  the  words  ^^^^^^ 
"  maintenance,  education,  and  bringing  up,''  standing  to-  n^^J^^c^ 
gether,  have  reference  to  minority  only.     But  where  a  bSii^up. 
provision  is  made  for  "  the  maintenance  and  education  "  or 

"  the  maintenance,  education,  and  bringing  up  "  of  a  per- 

<• 

(a)  story's  Bq.  Jur.  §  1355  ;  2  2Hare607;/»r<?^rt7*m,7Exch.344. 

Spence's  Eq.  Jar.  461,  462 ;  2  Bop.  (ji)Bomdeny,Laing,  14  Sim.  113  ; 

Leg.  by  White,  1296.  2  Spence's  Eq.  Jur.  461,  and  see 

(6)  For  inBtances,  see  Gilbert  v.  caaes  referred  to  in  n.  {h"). 

Bennett^  10  Sim.  371 ;   Juhhtr  v.  {d)  Cottahadie  y,   Costabadi-e,  6 

Jubber,  9  Sim.  603  ;  Thorp  y.  Owen,  Hare  410. 

QQ2 
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^H^4 's^a!'  ^^^  during  the  life  of  another,  such  person  is  entitled  to  the 
benefit  of  the  provision  during  the  whole  of  that  period  (a); 
and  it  has  been  held  that  if  such  person  dies  before  that 
period  expires,  his  representatives  are  entitled  to  the 
amount  of  the  income  accruing  between  his  death  and 
that  of  the  person  for  whose  life  the  provision  was  to 
last  (b).  And  where  the  income  of  real  or  personal  property 
is  directed  to  be  applied  for  the  "  maintenance  "  or  *'  the 
support "  or  "  the  maintenance  and  education  '*  of  a  person, 
though  at  the  time  an  infant,  he  is,  generally  speaking, 
entitled  to  the  income  during  his  life  (<?).  ''  Education  " 
includes  maintenance.  But  a  legacy  given  to  a  mother 
for  "  maintenance  "  of  her  children  is  not,  by  the  terms 
of  the  bequest,  applicable  to  their  education.  Where  main- 
tenance is  given  during  minority,  as  a  general  rule  it  does 
not  cease  on  the  marriage  of  the  child  (d),  A  direction  that 
the  testator's  daughter  shall  reside  with  and  be  maintained 
by  his  SOB  so  long  as  she  shall  remain  single,  only  entitles 
her  to  maintenance  so  long  as  he  lives,  and  so  long  as  she 
chooses  to  reside  with  him  (e).  Where  a  testator  bequeaths 
personal  estate  to  trustees,  amongst  other  things  to  pay  and 
apply  a  certain  sum  in  and  upon  the  education  of  a  child, 
this  is  an  absolute  legacy  to  the  child,  and  he  is  entitled  to 
have  the  whole  at  once  severed  from  the  testator's  estate, 
with  interest  from  the  end  of  the  first  year  after  the  death 
of  the  testator,  and  invested  for  his  benefit  (/  ).  And  where 
a  testator  devised  estates  to  trustees,  in  trust  to  pay,  out 
of  the  rents,  £300  a  year  for  the  maintenance,  clothing, 
and  education  of  his  son's  children,  during  his  son's  life, 

(a)  Badham  v.  Mee^  1  Buss.  &  Cox  391  ;  Carr  v.  Living  (No.  2). 

My.  631  ;  Bayne  v.   Orowther,  20  33.Beav.  474 ;   WUkins  v.  Jodrell, 

Beav.  400.  L.  R.  13  Ch.  D.  564. 

(J)  Wehh  V.  Kelly,  9  Sim.  469  ;  (<f)  2  Spence's  Eq.  Jur.  460 ;  2 

Baync  v.  Orowther,  20  Beav.   400.  Rop.  I^g.  by  White,  1496. 

(r)  Soames  v.  Martin,  10  Sim.  (e)   Wilson  v.  BeU,  L.  R.  5  Ch. 

287 ;  Kilvlngton  v.  Oray,  10  Sim.  Ap.  581. 

293  ;    Aleopandrr  v.  M'Otdloch,   1  (/)  Noel  v.  Jones,  16  Sim.  309. 
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and  the  son  had  three  children,  all  of  whom  attained  ^^J^'a/s]' 
twenty-one,  and  then  one  died,  it  was  held  that  the  whole 
of  the  fund  was  not  to  be  applied  for  the  maintenance, 
clothing,  and  education  of  the  survivors,  but  that  the 
personal  representative  of  the  deceased  child  was  entitled 
to  one-third  of  the  £300  a  year  during  the  parent's  life ; 
the  words  "  maintenance,  clothing,  and  education  "  being 
considered  equivalent  to  *'  the  benefit "  of  the  children  (a). 
3330. 

A  power  of  advancement  for  setting  up  sons  and  daugh-  Powenof 

,  advaiioe- 

tei*s  in  business,  will  not  entitle  trustees  to  make  advances  n^ent. 
for  such  a  purpose  to  married  daughters  (b).     3331. 

By  stat.  23  &  24  Vict  c.  145,  s.  26  (c\  "  in  all  cases  where  stat,  23  &  24 

■^  ^  >  V    /»  ^  Vict.  c.  145, 

any  property  is  held  by  trustees  in  trust  for  an  infant  ^  ^J^^J* 
either  absolutely  or  contingently  on  his  attaining  the  age  S? j^jjf  °' 
of  twenty-one  years  (d),  or  on  the  occurrence  of  any  event 
previously  to  his  attaining  that  age,  it  shall  be  lawful  for 
such  trustees,  at  their  sole  discretion,  to  pay  to  the 
guardians  (if  any)  of  such  infant,  or  otherwise  to  apply  for 
or  towards  the  maintenance  or  education  of  such  infant, 
the  whole  or  any  part  of  the  income  to  which  such  infant 
may  be  entitled  in  respect  of  such  property,  whether  there 
be  any  other  fund  applicable  to  the  same  purpose,  or  any 
other  person  bound  by  law  to  provide  for  such  maintenance 
or  education,  or  not ;  and  such  trustees  shall  accumulate 
all  the  residue  of  such  income  by  way  of  compound 
interest,  by  investing  the  same  and  the  resulting  income 
thereof  from  time  to  time  in  proper  securities,  for  the 
benefit  of  the  person  who  shall  ultimately  become  entitled 
to  the  property  from  which  such  accumulations  shall  have 
arisen :  Provided  always,  that  it  shall  be  lawful  for  such 
trustees  at  any  time,  if  it  shall  appear  te  them  expedient, 

(a)  Leioes  v.  Leioes^  10  Sim.  2H(>.  par.  3125 — 7  a. 

lb)  liUbot  V.  AfarshJieUl,  L.  R.  4  W  In  re  Cotton,  L.  R.  1   Ch.  1). 

Jfiq.  661.  232  ;  In  re  Qearge,  L.  R.  5  Ch,  D. 

(c)    But   see  ss.  32 — 4,   supra,  (Ap.)  837. 
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^hT'sTs!*  ^  *PPly  *^®  whole  or  any  part  of  such  accumulations  as 
if  the  same  were  part  of  the  income  arising  in  the  then 
current  year/*    3332. 

vtot'J****  [That  section  is  now  repealed  by  stat.  44  &  45  Vict. 
•  Thf  Con.      c-  *1  (Appendix),  which  enacts  by  s.  43,  "  (1)  Where  any 

ISSlT^    property  is  held  by  trustees  in  trust  for  an  infant,  either 

Act,?^i.  ^  for  life,  or  for  any  greater  interest,  and  whether  absolutely, 

Application  .  .    .  ,  » 

bvtruBteeB   or  Contingently  on  his  attainmg  the  age  of  twenty-one 

of  income  o  ^  O  ~D  J 

SfSIftSw^  years,  or  on  the  occurrence  of  any  event  before  his 
toSiSS^etc.  ^^^^i^^g  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  ho  the  infant's  parent  or  guardian,  if  any, 
or  otherwise  apply  for  or  towards  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any 
part  thereof,  whether  there  is  any  other  fund  applicable 
to  the  same  purpose,  or  any  person  bound  by  law  to 
provide  for  the  infant's  maintenance  or  education  or  not. 
(2)  The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing 
the  same  and  the  resulting  income  thereof  from  time  to 
time,  on  securities  on  which  they  are  by  the  settlement, 
if  any,  or  by  law,  authorized  to  invest  trust  money,  and 
shall  hold  those  accumulations  for  the  benefit  of  the  person 
who  ultimately  becomes  entitled  to  the  property  from 
which  the  same  arise;  but  so  that  the  trustees  may  at 
any  time,  if  they  think  fit,  apply  those  accumulations,  or 
any  part  thereof,  as  if  the  same  were  income  arising  in 
the  then  current  year.  (3)  This  section  applies  only  if 
and  as  fetr  as  a  contrary  intention  is  not  expressed  in  the 
instrument  under  which  the  interest  of  the  infant  arises, 
and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment, and  to  the  provisions  therein  contained.  (4)  This 
section  applies  whether  that  instrument  comes  into 
operation  before  or  after  the  commencement  of  this 
Act.'']     3332a. 
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CHAPTER  V. 

OF   ILLEGITIMA.TE    CHILDBED'. 

Bastards,  or  natural  or  illegitimate  children,  that  is,  such   pabt.  iv. 

T.  1,  UH.  5. 

children  as  a,f  e  not  bom  either  in  lawful  wedlock  or  within 

BastaitU 

due  time  after  its  determination,  being  reffarded  in  law  incapable  of 

ab  nullius  filii,  are  incapable  of  succeeding,  by  act  of  law, 

to  the  real  or  personal  estate  of  their  father  or  mother  or 

any  other  person,  in  case  of  intestacy  (a).   But  when  a  man 

has  an  illegitimate  son,  and  afterwards  marries  the  mother, 

and  has  by  her  a  legitimate  son,  and  the  illegitimate  son 

(bastard  eign^)  on  his  father's  death  enters  upon  the  land, 

and  dies  seised  thereof,  whereby  the  inheritance  descends  to 

his  issue,  in  this  case  the  legitimate  son  and  all  other  heirs, 

though  minors,  femmes  covert,  or  under  any  incapacity 

whatever,  are  totally  barred  of  their  right  (i).     3333. 

We  have  seen  that  bastards  cannot  have  any  heirs,  ex-  snooeaBion 
cept  the  children  or  remoter  issue  of  their  own  bodies  (c),  of  bastaniii. 

3334. 

If  a  bastard,  who,  as  nullius  filius,  can  have  no  kindred,  suoooiBion 

topenoiial 

or  any  other  person  having  no  kindred,  dies  intestate,  JJ^^^ 
without  wife  or  child,  his  eflFects,  subject  to  his  debts, 
belong  to  the  Sovereign,  as  ultimus  hseres ;  who  usually 
grants  them,  with  the  exception  of  a  small  part,  by  letters 
patent  or  otherwise:  and  then  the  grantee  becomes  entitled 
to  the  administration,  and  consequently  to  the  sole  enjoy- 
ment of  the  property  (d).     Where  a  bastard  or  other 

(a)  2  Bl.  Com.  247  ;  Birtwhhtle  —401. 
V.  Vardell,  7  CI.  &  F.  925,  934  ;  and  (r)  Supra,  par.  1264. 

remarkH  of  V.-C.  Kindernleyj  in  JRt^  (d)  Wms.   Exors.   4th   eel.  357, 

Dan's  Estate,  4  Drew.  199.  1300. 

(ft)  2  Bl.  Com.  248 ;  Eitt  §  399 
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Part  IV. 
T.  1,  Ch.  6. 


Bacoenioii 
in  thecaae 
of  A  child 
bom  in 
Scotland 
before  mar- 
riage. 


Provlrion 
for  illegiti- 
mate chil- 
dren not  in 


person  having  no  kindred  dies  intestate,  leaving  a  widow, 
but  no  children,  the  widow  is  entitled  to  one  moiety  only, 
and  the  Crown  to  the  other  (a).     3336. 

Where  a  child  is  bom  in  Scotland  of  parents  domiciled 
there,  who,  at  the  time  of  his  birth,  were  not  married,  but 
afterwards  married  in  Scotland,  he  cannot  take  as  heir  to 
his  father  in  England ;  nor  can  his  father  take  as  heir 
to  him.  For,  though,  being  legitimate  in  Scotland,  he  is 
legitimate  here  also,  as  regards  his  personal  status,  yet 
by  our  law  of  inheritance  he  cannot  inherit,  nor  have 
any  heir  except  his  own  issue,  because  he  was  not  born 
in  lawful  matrimony  (&).     3336. 

No  provision  can  be  made  for  illegitimate  children,  unless 
they  are  in  esse,  and  have  acquired  the  name  of  children 
by  reputation  at  the  date  of  the  instrument  or  at  the  time 
when  it  takes  effect  (r).  It  is  an  imperative  duty,  on  the 
part  of  a  putative  father,  towards  the  mother  and  the 
illegitimate  children  actually  bom  or  in  ventre  matris,  as 
well  as  towards  the  public,  to  make  a  provision  for  those 
children ;  and  therefore  such  a  provision  is  consonant  to 
law.  But  it  is  not  the  duty  of  a  man  to  make  a  provision 
for  illegitimate  children  to  be  begotten ;  on  the  contrary, 
his  duty  is  at  once  to  abandon  any  connection  he  may 
have  formed,  or  to  contract  a  lawful  marriage  ;  and  it  is 
contrary  to  the  policy  of  the  law  to  allow  him  by  deed, 
or  even  by  will,  to  make  a  provision  for  illegitimate 
children  to  be  begotten  at  a  future  time.  So  that  where 
a  testator,  after  providing  for  each  of  the  illegitimate 
children  he  had  by  his  housekeeper,  made  a  devise  to 
such  other  child  (if  any)  that  might  be  bom  of  her  in 
his  lifetime  or  in  due  time  after  his  death,  an  after-bom 
illegitimate  child  of  here,  of  which  he  was  the  reputed 

(a)  Wms.  Exore.  4th  ed.  358.  194,  199. 

Qh)  Birtwhii<tle  v.  VardeU,  2  CI.  (r)  2  Pree.  Shep.  T.  235  ;  2  Jarm. 

&  Fin.  571  ;  7  CI.  &  Fin.  895,  925,  Wills,   2nd  ed.  202—4.    And  see 

934;    Bt'   Don'*  3<faP',   4  Drew.  cases  infra. 
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father,  took  nothing  (a).  And  this  rule  applies  to  the  /i^Jh^j 
children  of  a  man  by  his  deceased  wife's  sister,  though 
she  may  have  gone  through  the  ceremony  of  marriage  (b). 
But  an  illegitimate  child  in  the  mother's  womb  is  capable 
of  taking  by  a  proper  description  (c).  Natural  children 
unborn  at  the  date  of  a  will  cannot  take,  however,  under 
the  description  of  children  or  issue  of  the  testator  or  of 
another  man,  whether  to  be  bom  of  a  particular  woman 
or  not,  since  the  question  whether  in  fact  the  grantor, 
settlor,  testator,  or  other  person  was  or  was  not  the  real 
father,  is  one  which  can  only  be  ascertained  by  evidence 
that  public  policy  forbids  to  be  admitted ;  although,  if 
the  child  en  ventre  sa  mere  be  merely  described  as  a 
child  with  which  its  mother  is  enceinte,  without  men- 
tioning its  father,  otherwise  than  as  its  putative  father, 
then-  the  child  will  be  capable  of  taking  (d).    3336a. 

It  is  to  be  assumed  that  wherever  a  testator  uses  the  when 

illegitimate 

word  children,  son  or  daughter,  issue,  nephew,  or  other  children, 


or 


relation,  he  primft  facie  means  legitimate  children,  etc.  JJedmomi 
The  law  will  never  allow  an  illegitimate  child  or  relative,  SSlSinf 
though  bom,  and  though  recognized  as  a  child  or  relative,  I"xt  o?  kin, 
to  take  by  deed  or  will,  merely  under  the  general  deno- 
mination of  a  child,  or  a  son,  or  daughter,  or  issue,  or  next 
of  kin,  or  relative  of  any  kind,  unless  aided  by  something 
else  in  the  deed  or  will  itself,  or  unless  the  words  cannot 
be  satisfied  by  any  other  construction.  And  an  illegiti- 
mate son  will  not  take  under  the  description  of  first-bom 
son  of  his  mother,  though  the  testator  welf  knew  that  her 
son  was  illegitimate.  Evidence  cannot  be  received  to 
prove  that  illegitimate  children  were  intended  by  the 

(a)  Medworth  v.  Pope,  27  Beav.  L.  R.  3  Ch.  D.  773. 

71.  (ji)  1  Rop.  Leg.  by  White,  80 ;  2 

(ft)  Howarth  v.  Mills,  L.  E.  2  Eq.  Pres.  Shcp.  T.  235  ;  2  Jarm.  Wills, 

389.  2nd  ed.  1 99, 204 ;  Pratt  v.  Matthew, 

(/•)  2  Pres.  Shep.  T.  235  ;  2  Jarm.  22  Beav.  328  ;  Lepine  v.  Bean,  L. 

Wills,  2nd  ed.  198  ;  Oraoh  v.  Hill,  R.|10  Eq.  160. 
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Tfl^CHfi.  testator  to  be  included  in  the  description  of  children, 

otherwise  than  by  showing  that  it  is  impossible  from 

the  circumstances  of  the  parties  that  any  legitimate 
children  could  take  under  the  bequest,  or  by  showing 
that  there  were  illegitimate  children  who  had  acquired 
the  name  and  character  of  children  by  reputation,  and 
showing  the  existence  of  other  material  circumstances,  at 
the  date  of  the  will,  proving  that  illegitimate  children 
must  have  been  intended  (a).  But  in  either  of  these  cases, 
there  may  be  a  gift  to  living  illegitimate  children,  and 
even  as  a  class,  though  the  class  would  not  include  ille- 
gitimate children  not  bom  or  not  in  ventre  matris  at  the 
time  when  the  will  speaks,  but  would  include  legitimate 
children  of  some  future  possible  marriage.     3337. 

It  was  held  by  the  Lords  Justices  James  and  MeUish  {b) 
(reversing  the  decision  of  V.-C.  Wickens,  and  contrary  to 
the  opinion  of  the  Lord  Chancellor,  Lord  Selbome),  that 
an  illegitimate  child  of  the  testator,  born  between  the  date 
of  the  will  and  the  death  of  the  testator,  and  recognized 
and  registered  by  hiiA  as  his  child  by  his  deceased  wife's 
sister,  took  under  a  devise  and  bequest  for  "all  other 
the  children  which  he  might  have  or  be  reputed  to  have 
by  M.  L.,  then  bom  or  thereafter  to  be  born."    And  in  Re 

(a)  2  Pres.  Shep.  T.  237  ;  1  Rop.  child  see  Allen  v.  WeUter,  2  Gil 

Leg.  by  White,  80  ;  2  Jarm.  Wills,  177  ;  Edmunds  v,  Fesitey,  29  Beav. 

2n(l    cd.    181—197  ;    Durrant   v.  223  ;  Bamet  v.  Tugivell,  31  Beav. 

Fnnid,  5  De  G.  &  8.  343 ;   Oahb  v.  232  ;  Lepiney,  Bean,  L.  R,  10  Eq. 

Prcndergcust,  1   K.  &  J.  439  ;   i2e  160;  OooA  v.  ^iZZ,  L.  R.  6  Ch.  Ap. 

OvcrhUVx  Trvst,  1  Sm.&Gif.  362  ;  311  ;  Hill  v.  Crook,  L.  R.  6  H.  L. 

JU'igh  V.  Byron,  1  Sm.  &  Gif.  486  ;  265,  282—3 ;  PouIy,  ChUdn-n,  L.  R. 

WorUy.  6V&rY^,19Beav.421  i  Tug-  12  Eq.  16  ;  In  re  Brown's  Trust, 

Wf!llY.Scott,2^  Bc&Y.Ul  ;  Kelly  y.  L.  R.    16  Eq.  239;  In  re  Ayles* 

Hammmd,2^  Beav.  36  ;  Medworth  Trusts,  L.  R.  1  Ch.  D.  282  ;  Laker 

y.  Pope,  27  Be&y.  71;  Rellerhert's  v.  Hordem,  L.  R.  1  Ch.  D.  644; 

Tnists,  1  Johns.  &  Hem.  121  ;  Re  Darin  v.  Ditrin,  L.  R  7  H.  L.  568; 

Standh^it  Estate,  L.  R.  5  Eq.  303  ;  EUis  v.  Iloustimn,  L.  R.  10  Ch.  D. 

Cliftm  V.  Ooodhun,  L.  R.  6  Eq.  278  ;  236  ;  Mcgsim  v.  Hindle,  L.  R.  16 

In  Re  Wells'  Estate,  L.  R.  6  Eq.  599 ;  Ch.  D.  ( Ap.)  198. 
Bolt  V.  Sindrey,  L.  R.  7  Eq.|  170.  (ft)  Occleston  v.  FuUdltne,  L.  R. 

As  to  children  of  an  illegitimate  9  Ch.  Ap.  147. 
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Goodwin's  Trusts  {a\  Sir  Q.  Jessel,  M.  R,  held  that  where  a  ^f  ^chTk 

testatrix  bequeathed  to  her  children  by  her  deceased  sister's 

husband,  with  whom  she  had  gone  through  the  ceremony 
of  marriage,  a  child  bom  between  the  date  of  the  will  and 
the  death  of  the  testatrix,  and  acknowledged  and  regis- 
tered as  such,  took  under  the  will.     3338. 

m 

(a)  L.  R.  17  Eq.  346. 
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CHAPTER  VI. 

OF  PERSONS  OF  UNSOUND  MIND. 

Part  IV.    In  the  case  of  contracts  or  other  acts,  however  solemn,  of 

T.  1,  Ch.  6. 

persons  who  are  idiots,  lunatics,  or  otherwise  of  unsound 

Contractii, 

or  other  acts  mind  or  of  Weak  understanding:,  wherever,  from  the  nature 

of  penoDB  *=* 

^^J*^^  of  the  transaction,  there  is  not  evidence  of  entire  good 
faith,  or  it  is  not  seen  to  be  just  in  itself  or  for  the  benefit 
of  those  persons,  Courts  of  Equity  will  set  it  aside,  or 
make  it  subservient  to  their  just  rights  and  interest  But 
where  there  is  entire  good  faith,  and  the  contract  or 
other  act  is  for  the  benefit  of  such  peraons,  as  to  provide 
them  with  necessaries,  there  Courts  of  Equity  will  up- 
hold it,  as  well  as  Courts  of  Law  (a).    3339. 

[In  the  case  of  insolvency  of  the  estate  of  a  lunatic,  the 
Court  will  first  make  proper  provision  for  the  maintenance 
of  the  lunatic,  and  then  distribute  the  remainder  of  the 
assets  among  the  creditors^  claims  for  past  maintenance 
being  paid  in  full  (i).]     3339a. 

Where  a  lunatic  tenant  in  tail  of  copyholds  executes  a 
power  of  attorney  authorising  her  attorney  to  procure 
her  admission  as  tenant  in  tail,  and  then  to  surrender 
them  and  take  re-admission  in  fee,  for  the  purpose  of 
barring  her  entail,  the  estate  tail  is  not  barred  (r).  3340. 

Conveyance       A  pcrsou  is  not  allowcd  to  allege  his  own  insanity,  to 

by  an  insane  i       v         i  •  i_  •  t>    i. 

person.  avoid  a  convcyanco  made  by  him  when  insane.  r>ut 
after  his  death,  his  heir  or  other  person  interested  may 
take  advantage  of  his  incapacity  and  avoid  the  grant. 

(a)  Story's  Eq.  Jur.  §  227—229,  Qb)In  rePink,  L.  R.  23  Ch.  D.  577. 

234—238  ;  Lon4jinate  v.  Ledyer,  2  (<j)  Elliott  v.  Ince^  7  D.  M.  &  G. 

Gif.  157.  475. 
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And  so,  if  a  person  purchases  when  insane,  he  cannot  /i^^^'g 

avoid   the  purchase  himself;  but  if  he  dies  insane,  or  j^^^ 

does  not  afterwards,  upon  recovering  his  reason,  agree  pJ^JJ^* 
to  the  purchase,  his  heir  may  either  waive  or  accept 
the  estate  at  his  option  (a).  And  after  a  person  is  found 
a  lunatic  by  inquisition,  his  committee  may  vacate  the 
purchase.  And  as  the  Sovereign  has  the  custody  of  idiots 
upon  office  found,  he  may  annul  a  purchase  by  an  idiot  (b). 
When,  however,  a  person  apparently  of  soimd  mind  and 
not  known  to  be  otherwise  by  the  vendor,  enters  into  a 
contract  for  the  purchase  of  property,  which  is  fair  and 
bona  fide,  and  which  is  executed  and  completed,  and  the 
property,  the  subject-matter  of  the  contract,  has  been  paid 
for  and  fully  enjoyed,  such  contract  cannot  be  afterwards 
set  aside  either  by  the  alleged  lunatic  or  those  who  repre- 
sent him  ;  especially  where  the  property  cannot  be  restored 
so  as  to  put  the  parties  in  their  original  position  (c).  3341. 

Where  a  voluntary  deed  is  executed  by  a  lunatic  under 
a  total  misapprehension,  it  is  inoperative  (d),    3342. 

It  may  here  be  remarked,  that,  before  a  person  is  found  Prasomp- 
a  lunatic  by  inquisition,  the  presumption  of  law  isin««»i*yOT 
favour  of  his  sanity ;  but  after  that,  the  presumption  is 
against  his  sanity.     The  finding  of  insanity  by  the  jury 
therefore  shifts  the  burden  of  proof,  but  it  is  not  con- 
clusive on  third  persons  (e).     3343. 

Madmen  and  lunatics,  except  during  a  lucid  interval,  wms  of 
idiots,  or  natural  fools,  and  persons  grown  childish  by  uMound 
reason  of  old  age  or  disease,  are  incapable  of  making  a 


(a)  2  Bl.  Com.  291—2;  Sugd. 
Concise  View,  642  ;  4  Cruise  T.  32, 
c.  25,  §  8 ;  Co.  Litt.  2  b,  247  b ; 
Litt.  8.  406. 

(fr)  Sugd.  Concise  View,  245. 

(r)  Molton  V.  Camronjp^  2  Exch. 
487,  603;  affirmed,  4  Exch.  17;  Sugd. 
Concise  View,  542  ;  Phil.  Lun.  17  ; 
Broom  Com.  2nd  ed.  538  ;    Rose. 


on  Evid.  10th  ed.  452  ;  Chit  Con. 
7th  ed.  131—4  ;  Ad.  Con.  5th  ed. 
944—5  ;  Sm.  Con.  3rd  ed.  294—7. 

id)  Manning  v.  Oill,  L.  R  13 
Eq.  485. 

(O  Snook  Y.  Wattn,  11  Beav.  105; 
Prinsep  and E.  I.  Compani/  v.  Dyce 
Sombre,  10  Moore  P.  C.  232,  239, 
245—7. 
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xf  ^CH^i.  ^'^  (^)'  ^^^  ^^^  ^^^^  prebandi  lies  on  the  party  aettUig 
up  a  will  made  during  the  subsistence  of  a  commission  of 
lunacy,  to  estajblish  the  fact  of  a  complete  or  partial 
recovery  of  the  testator,  at  the  time  of  giving  instructions 
for  and  executing  the  will  (b).  But  if  a  person  of  sound 
mind  makes  his  will,  it  is  not  revoked  or  affected  by  his 
subsequent  insanity  (c),    3844. 

Luiiaucs         Neither  a  lunatic  nor  his  committee  can  present  to  a 

caniiot 

p"««»t-.  church.  But  the  Lord  Chancellor,  by  virtue  of  the  general 
authority  delegated  to  him  by  the  Crown,  presents  to  all 
livings  whereof  lunatics  are  patrons  (d).    3846. 

Powenooa.       By  the  stat.  16  &  17  Victb  a  70  (by  which  so   much 

ferred  by 

the  Lanaoy  of  the  stat.  1  WilL  4,  c.  65,  as  relates  to  persons  of  un- 
Hi^'b^4e  ^^^^  mind,  and  parts  of  certain  other  Acts  mentioned  in 
vi^?^is!  the  schedule,  are  repealed),  certain  enactments  are  made 
v"ct.^c.  sof  for  the  admittance  of  lunatics  to  copyhold  property,  by 
their  committees,  or  by  attorney  appointed  by  the  lord, 
and  for  the  payment  of  the  fines  due  thereon  (ss.  108 — 
112).  The  committees  may  surrender  leases  and  accept 
renewals  (&  113);  and  the  expenses  of  renewals  may  be 
charged  on  the  leasehold  property  (s.  114);  and  every 
lease  renewed  shall  "  operate  and  be  to  the  same  uses,  and 
be  liable  to  the  same  trusts,  charges,  incumbrances,  dis- 
positions, devises,  and  conditions,  as  the  lease  surrendered 
was  subject  to,  or  would  have  been  subject  to  if  the  sur^ 
render  had  not  been  made"  (s.  115).  The  property  of 
lunatics  may  also,  by  order  of  the  Lord  Chancellor,  be  sold, 
mortgaged,  or  otherwise  disposed  of,  for  payment  of  debts 
or  for  future  maintenance,  or  for  other  expenses  therein 

(a)    2  Bl.   Com.   497  ;  1  Jarm.  cient  to  render  him  incapable  of 

Wills,  2nd  ed.  26.     But  see  BanJu  testamentary  dlBpoeition. 

V.  Ooodfflhm^  L.  R.  5  Q.  B.  649,  as  (V)  Prinsep  and  E.  1.  Company 

to  the  question  whether  partial  un-  v.  Dyce  Sombre^  10  Moore  P.  C. 

soundness,  not  affecting  tiie  general  232,  239,  245—  7. 

faculties,  and  not  operating  on  the  (c)  Wms.  Exors.  4th  ed.  18,n.  (e}. 

mind  of  the  testator  in  regard  to  (^)  3  Cruise  T.  21,  c.  2,  §  44. 
testamentary  dispositions,  is  suffi- 
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mentioned  (ss.  116,  117).  The  expenses  of  improvements  Tf^cHyi. 
may  be  charged  on  the  lunatic's  estate  (s.  118);  and  the 
surplus  of  moneys  to  be  raised  under  the  previous  sections 
will  be  of  the  same  nature  and  character  as  the  estate  sold, 
mortgaged,  charged,  or  disposed  of  (s.  119).  Committees 
may,  by  order  of  the  Lord  Chancellor,  sell,  mortgage,  let, 
divide,  exchange,  or  otherwise  dispose  of  land,  in  per- 
formance of  contracts  entered  into  prior  to  the  lunacy 
(s.  122)  ;  and  may,  on  a  dissolution,  by  order  of  the  Lord 
Chancellor,  convey  partnership  property  (s.  123);  and 
committees,  by  the  order  of  the  Lord  Chancellor,  may 
also  sell  undivided  shares  of  land,  or  make  partitions 
or  exchanges  (s.  124) ;  may  sell  lands  for  building  pur- 
poses (s.  125) ;  may  dispose  of  business  premises  (s.  126) ; 
may  dispose  of  undesirable  leases  or  underleases  (s.  127) ; 
may  enter  into  certain  agreements  on  behalf  of  lunatics 
(s.  128);  may  make  leases  and  underleases  (ss.  129 — 135) ; 
and  may  exercise  powers  vested  in  lunatics  (ss.  136 — 138). 
3346. 

Sections  129, 130,  and  131  of  this  Act  are  explained  and 
amended  by  the  stat.  18  Vict.  c.  13,  whereby  the  com- 
mittee of  a  lunatic  tenant  in  tail  is  enabled,  by  order  of 
the  Lord  Chancellor,  to  make  leases  so  as  to  bind  the 
lunatic  and  his  heirs,  and  all  persons  claiming  under  the 
entail,  or  after  the  determination  of,  or  in  remainder  or 
reversion  expectant  on  the  estate  tail  (a).    3347. 

[All  powers  given  by  stat.  40  &  41  Vict.  e.  18  (Appendix),  stata  40  & 

41  Vict.  0. 

and  all  applications  to  the  Court  and  proceedings  con-  ^l*t^^ 
nected  with  such  applications  under  that  Act,  may  be  ^***-  ^-  ^• 
exercised  by  committees  on  behalf  of  lunatics  (s.  49). 
And  under  stat.  45  &  46  Vict.  c.  38  (Appendix),  the 
committees  of  lunatics  may,  on  their  behalf,  under  an 
order  of  Court,  to  be  obtained  by  petition,  exercise  the 
powers  of  tenants  for  life,  under  that  Act  (s.  62).]    3347a. 

(a)  As  to  leases  and  sales  of  are  interested,  see  supra,  par.  1906 
settled  estates  in  which  limatics       ~8. 
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T.tc^k      %  *^®  Stat.  25  &  26  Vict.  c.  86,  ss.  1—15,  in  the  case 

Stat  25  A  26  ^^  i^Lsane  persons  not  found  lunatic  by  inquisition,  whose 

m!*i1^5?'    property  does  not  exceed  £1000  in  value  or  £50  per 

annum,  the  Lord  Chancellor  may  apply  such  property 

for  such  person's  benefit  in  a  summary  manner.    Also  by 

s.  16  the  powers  over  the  property  of  lunatics  given  by 

Stat,  45  4(46  s.  116  of  thc  stat.  16  &  17  Vict.  c.  70  are  extended.   [And 

Vict,  a  82.  ■• 

now  by  the  more  recent  stat.  45  &  46  Vict.  c.  82,  this  power 
of  the  Lord  Chancellor  is  extended  to  the  case  of  insane 
persons  not  found  lunatic  by  inquisition,  whose  property 
does  not  exceed  £2000  in  value  or  £100  per  annum.] 
3348. 
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CHAPTER  VII. 

OF  ALIENS. 

Of  Aliens^  under  the  Law  prior  to  the  Naturalization  Act, 

1870. 

With  certain  exceptions  (a),  a  person  bom  out  of  the  ^.\\^h. 
Queen's  dominions  is  an  alien,  until  naturalized  or  made  whoauens 
a  denizen,  unless  such  person's  father  is  not  attainted  of  *"' 
treason,  nor  liable  to  its  penalties,  if  he  should  return 
home,  nor  in  the  actual  service  of  any  hostile  prince  or 
state,  and  is  either  a  natural-bom  subject  (6),  or  is  the  son 
of  a  natural-born  subject,  having  the  three  other  above- 
named  qualifications  (r),  or  unless  such  person  is  the  wife 
of  a  natural-bom  subject  or  naturalized  person  (d),  3349. 

By  the  common  law,  an  alien  might  purchase,  but  he  what  aliens 
Sould  not  hold  any  real  estate  or  chattel  real ;  for  if  he  SS^uire, 
purchased  any  real  estate  or  chattel  real,  it  was  forfeited  they  may 
to  the  Crown,  on  office  found,  or  on  the  death  of  the  alien, 
whichever  first  happened.     A  lease  for  years  of  a  house 
for  convenience  of  merchandize  is  an  exception  to  this ; 
and  though  the  stat.  32  Hen.  8,  c.  16,  s.  23,  makes  void 
all  leases  of  houses  or  shops  to  an  alien  artificer  or  handi- 

(a)  See  Stamp's  Index  to  the  therefore  the  grandchild  of  a  natu- 

Statute  Law,  tit.  "Alien."  ral-bom  subject,  bom  out  of  the 

(&)    Stat.  7  Anne  c.  5,  s.  5 ;  4  Queen's  allegiance,  is  entitled  to 

Geo.  2,  c.  21.  the  benefit  of  the  statute,  in  regard 

(r)  Stat.  13  Geo.  3,  c.  21 ;  Burton,  to  holding  lands  as  a  natural-bom 

§  193;  3  Cruise  T.  29,  c.  2,  §  13, 14.  subject,  although  he  has  not  com- 

The  words  in  the  stat.  13  Geo.  3,  plied  with  the  formalities  specified 

c.  21,  8.  3,  are  to  be  read  "aliens'  in  the  3rd  section,  which  only  refers 

duties,  customs,  and  impositions,"  to  fiscal  charges  on  subjects  and 

as  in  Raithby's  ed.,  and  not  "aliens,  on  aliens.     Barrow  v.  WadkiUy  24 

duties,  customs,  and  impositions,"  Beav.  327. 

as  in  the  quarto  ed.  of  1774  ;  and  (cQ  7  &  8  Vict.  c.  66,  s.  16. 
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if  1*0^^7.  craftsman,  yet  in  favour  of  aliens  this  enactment  has  been 
construed  very  strictly  (a).     And  further  exceptions  are 
created  by  the  stat.  7  &  8  Vict.  c.  66.    By  s.  3  of  that  Act, 
"  every  person  now  bom,  or  hereafter  to  be  bom,  out  of 
Her  Majesty's  dominions  of  a  mother  being  a  natural-bom 
subject  of  the  United  Kingdom,  shall  be  capable  of  taking 
to  him,  his  heirs,  executors,  or  administrators,  any  estate, 
real  or  personal,  by  devise,  or  purchase,  or  inheritance,  or 
succession."    And  after  enacting,  by  the  4th  section,  that 
"  every  alien,  being  the  subject  of  a  friendly  state,  shall 
and  may  take  and  hold  by  purchase,  gift,  bequest,  repre- 
sentation, or  otherwise,  every  species  of  personal  property 
except  chattels  real,"  it  is  by  s.  6  enacted,  "  that  every 
alien  now  residing  in,  or  who  shall  hereafter  come  to  reside 
in,  any  part  of  the  United  Kingdom,  and  being  the  subject 
of  a  friendly  state,  may,  by  grant,  lease,  demise,  assign- 
ment, bequest,  representation,  or  otherwise,  take  and  hold 
any  lands,  houses,  or  other  tenements,  for  the  purpose  of 
residence  or  of  occupation  by  him  or  her,  or  his  or  her 
servants,  or  for  the  purpose  of  any  business,  trade,  or 
manufacture,  for  any  term  of  years  not  exceeding  twenty- 
one  years,  as  fully  and  effectually  to  all  intents  and  pur- 
poses, and  with  the  same  rights,  remedies,  exemptions, 
and  privileges,  except  the  right  to  vote  at  elections  for 
members  of  parliament,  as  if  he  were  a  natural-bom  subject 
of  the  United  Kingdom."    3360. 

Aliens  may  take  under  a  will  the  produce  of  real  estate 
thereby  devised  to  trustees  to  be  sold  (A).     3361. 

Aliens  cannot  be  seised  to  a  use;  and  therefore,  if  a  con- 
veyance was  made  to  an  alien  and  a  natural-born  subject 
to  uses,  the  moiety  of  the  alien,  upon  office  found,  became 
vested  in  the  Crown  (c).    3362. 

(a)  Sngd.  Concise  View,  540  ;  2  (h}  Du  Sburmelin  v.  Sheldon,  4 

Pres.  Shep.  T.  232,  n.  (12)  ;  4  Cruise  My.  &  Cr.  525. 

^.  32,  c.  2,  §  38 ;  2  Bl.  Com.  249  ;  (c)  1  Cruise  T.  11,  c.  3,  §  10. 
Burton,  §  192  ;  Co.  Litt  2  b. 


Prodaoeof 
real  estate. 
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Sir  J.  Stuart,  V.-C,  held  that  a  trust  to  convey  to  T^^^oJi^v 
an  alien,  is  a  trust  incapable  of  taking  effect,  either  for  j^^j^j^^' 
the  benefit  of  the  alien  or  of  the  Crown,  and  that  the  JS^eJ^to  an 
beneficial  interest  results  to  the  heir  of  the  testator  (a),    "*' 
But  Sir  J.  Romilly,  M.  R.,  held  the  cestui  que  trust  takes 
under  such  a  devise,  but  not  being  able  to  hold,  the  Crown 
becomes  beneficially  entitled  (J>).     And  Lord  Hatherloy, 
C,  has  affirmed  this  view,  and  decided  that  a  Court  of 
Equity  will  enforce,  in  favour  of  the  Crown,  a  trust  of 
real  estate  for  an  alien  created  prior  to  the  statute  33 
Vict.  c.  14  {c).    3363. 

An  alien  may  be  naturalized  by  Act  of  Parliament,  or  ^J^^^J^ 
(since  the  stat.  7  &  8  Vict.  c.  66,  ss.  6—12)  by  a  certificate  <*"»^**°«- 
by  the  Secretary  of  State,  or  may  be  made  a  denizen  by 
Royal  letters  patent ;  in  either  of  which  cases  he  becomes 
capable  of  holding  real  property  purchased  after  that 
time  {d).  And  if  an  alien  purchased  lands,  and  before 
office  found  the  Sovereign  made  him  a  denizen  by  letters 
patent,  and  confirmed  his  estate,  the  confirmation  was 
good  {e),    3364. 

An  alien  could  not  protect  himself  by  taking  the  con-  J^^^^Ji^^ 
veyance  in  the  name  of  a  trustee  {/),  It  was  common,  ?"«*»**»• 
however,  to  limit  lands  to  an  alien  from  and  after  his 
naturalization,  and  it  seems  that  on  being  naturalized,  he 
was  capable  of  taking  and  holding  them.  But  aliens 
generally  purchased  in  the  names  of  their  wives  or 
children,  by  way  of  advancement  to  them  (^).     3366. 

An  alien  could  not  take  by  act  of  law,  as  by  descent,  ^^^' 
curtesy,  dower,  or  guardianship ;  because  he  could  not  hold,  ~^  "^  ^^• 
et  lex  nihil  facit  frustra  (Ji),    And  so,  if  the  husband  was 

(a)  Rittsony,  Stordy,'d^m.k.Q,  Cruise  T.  32,  c.  2,  §  S8;  2  Pres. 

230.  Shep.  T.  235  ;  Sugd.  Concise  View, 

(A)  Barrow  v.  WadUny  24  Beav.  1 .  640. 

(c)  Sharp  V.  iSit.  Sawvmr^  L.  R.  (f)  Sugd.  Concise  View,  540. 

7  Ch.  Ap.  343.  (/)  Sugd.  Concise  View,  540.. 

id)  Burton,  §  194  ;  1  Cruise  T.  1  (jg)  2  Pros.  Shep.  T.  235. 

§  35  ;  3  Cruise  T.  29,  c.  2,  §  19  ;  4  (A)  2  Pros.  Shep.  T.  232,  n.  (12) 
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T^^i^oSyv.  ^^  alien,  he  did  not  acquire  any  right  to  a  term  of  years 
belonging  to  his  wife  (a).     3366. 

curteqr.  If,  however,  an  alien  was  made  a  denizen,  and  afterwards 

had  issue,  he  might  be  tenant  by  the  curtesy  in  respect  of 
such  issue,  though  he  would  not  be  entitled  on  account 
of  issue  had  before  (b).    3367. 

Dower.  And  though  an  alien  was  generally  not  dowable  (er), 

yet,l.  The  Queen  Consort  was  dowable,  though  she  were  an 
alien  (d).  2.  An  Act  of  Parliament  was  made  in  8  Hen.  5, 
not  printed  among  the  statutes,  by  which  all  alien  women 
who  from  thencefoi*th  should  be  married  to  Englishmen 
by  licence  from  the  King,  are  enabled  to  have  dower  (e). 

3.  If  an  alien  woman  was  naturalized  by  Act  of  Parliament, 
she  then  became  entitled  to  dower  out  of  all  the  lands 
whereof  her  husband  was  seised  during  the  coverture. 

4.  Where  an  alien  woman  was  created  a  denizen,  she 
became  entitled  to  dower  out  of  all  the  lands  whereof  her 
husband  was  seised  at  and  after  the  time  when  she  was 
created  a  denizen,  but  not  out  of  any  lands  whereof  he 
was  seised  before,  and  which  he  had  aliened  (y*).  And  5. 
By  the  stat.  7  &  8  Vict.  c.  66,  s.  16, "  any  woman  married 
or  who  shall  be  married  to  a  natural-bom  subject  or  per- 
son naturalized  shall  be  deemed  and  taken  to  be  herself 
naturalized,  and  have  all  the  rights  and  privileges  of  a 
natural-bom  subject."    3368. 

Deioent  An  alicu  was  not  capable  of  transmitting  by  descent.    If 

from  ail 

auen.  gji  alicu  was  made  a  denizen  by  Royal  letters  patent  and 

then  purchased  lands,  bis  son  bom  before  denization  did 
not  inherit  those  lands ;  for  the  father  before  denization 
had  no  inheritable  blood  to  communicate  to  his  eldest  son. 

1  Cruise  T.  5,  c.  1,  §  26 ;  Co.  Litt.       P.  C.  C.  216. 

2  b  (1).  id^  2  Bl.  Com.  131. 

(a)  1  Cruise  T.  8,  c.  1,  §  33.  (<?)  Co.  Litt.  31  b  ;  1  Cruise  T.  6, 

(ft)  1  Cruise  T.  5,  c.  1,  §  26.  c.  1,  §  30. 

(c)   Co.  Litt.  31  b  ;  2  Bl.  Com  (/")  1  Cruise  T.  6,  c.  1,  §  31. 
131 ;  Ccmnt  de  WalVii  Case,  6  Moore 
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But  a  son  born  afterwards  might  inherit,  even  though  his  T^iJ^ciyj. 
elder  brother  were  living.     And  if  the  father  were  natu- 
ralized  by  Act  of  Parliament,  such  eldest  son  might  then 
have  inherited ;  for  that  had  a  retrospective  force  (a),  3359. 

By  the  old  law,  an  alien's  sons  born  here  might  inherit  ^^gi  on 
toeachother,because  the  descent  was  immediate (i).  3360.  *"*"■ 

By  the  stat.  11  &  12  Will.  3,  c.  6,  all  persons,  being 
natural-bom  subjects  of  the  King,  may  inherit  and  make 
their  titles  by  descent  from  any  of  their  ancestors,  lineal 
or  collateral ;  although  their  father,  or  mother,  or  other 
ancestor,  by,  from,  through,  or  under  whom  they  derive 
their  pedigrees,  were  born  out  of  the  King's  allegiance. 
But  inconveniences  were  afterwards  apprehended,  in  case 
persons  should  thereby  gain  a  future  capacity  to  inherit, 
who  did  not  exist  at  the  death  of  the  person  last  seised. 
As,  if  Francis  the  elder  brother  of  John  Stiles  was  an 
alien,  and  Oliver  the  younger  was  a  natural-bom  subject, 
upon  John's  death  without  issue  his  lands  would  descend 
to  Oliver  the  younger  brother:  now,  if  afterwards  Francis 
had  a  child  bom  in  England,  it  was  feared  that,  under  the 
statute  of  King  William,  this  new-born  child  might  defeat 
the  estate  of  his  uncle  Oliver.  Wherefore  it  is  provided, 
by  the  stat.  25  Geo.  2,  c.  39,  that  no  right  of  inherit- 
ance shall  accrue  by  virtue  of  the  former  statute  to  any 
persons  whatsoever,  unless  they  are  in  being  and  capable 
to  take  as  heirs  at  the  death  of  the  person  last  seised ; 
with  an  exception,  however,  in  the  case  where  lands  shall 
descend  to  the  daughter  of  an  alien ;  which  descent  shall 
be  divested  in  favour  of  an  after-bom  brother,  or  the 
inheritance  shall  be  divided  with  an  after-born  sister  or 
sisters,  according  to  the  usual  rule  of  descents  by  the 
common  law  {c),    3361. 

(a)  2  Bl.  Com.  249,  250.  (o)  2  Bl.  Com.  261  ;  Co.  Litt.  8 

lli)  2  Bl.  Com.  250.     See  supra,      a  (2). 
par.  1276. 
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PabtIV. 
T.  1,  Ch.  7. 

Of  Aliefis  under  the  Naturalization  Act,  1870. 

By  the  stat.  33  Vict.  c.  14,  it  is  enacted  (inter  alia) 
that,  "Real  and  personal  property  of  every  description 
may  be  taken,  acquired,  held,  and  disposed  of  by  an 
alien  in  the  same  manner  in  all  respects  as  by  a  natural- 
bom  British  subject;  and  a  title  to  real  and  personal 
property  of  every  description  may  be  derived  through, 
firom,  or  in  succession  to  an  alien,  in  the  same  manner 
in  all  respects  as  through,  from,  or  in  succession  to  a 
natural-bom  British  subject  '*  (s.  2).     3362. 

This  Act  is  not  retrospective  (a).     3363. 

Of  Roman  Catholics. 

Roman  It  may  be  here  observed,  that,  in  addition  to  the  other 

diisabiiititis.  disabilities  already  mentioned,  Roman  Catholics  were 
disabled  by  the  stat.  11  &  12  WiU.  3,  c.  4,  3  Geo.  1, 
c.  18,  and  11  Geo.  2,  c.  17  (the  latter  of  which  is  mostly 
repealed  by  the  stat.  9  &  10  Vict.  c.  59,  s.  1),  from  pur- 
chasing any  land,  rents,  or  hereditaments ;  and  all  estates 
made  to  their  use  or  in  trust  for  them  were  void.  But  by 
the  stat.  18  Geo.  3,  c.  60,  31  Geo.  3,  c.  32,  and  43  Geo.  3, 
c  30,  they  were  enabled  to  qualify  themselves  by  taking 
a  special  oath  of  allegiance.  And  by  the  stat.  10  Geo.  4, 
c.  7,  s.  23,  any  special  oath  is  declared  unnecessary  for 
enabling  Roman  Catholics  to  enjoy  real  or  personal  pro- 
perty (b).  But  by  the  5th  section  of  the  stat  11  Geo.  2, 
c.  17,  which  has  not  been  repealed,  "  every  grant  to  be 
made  firom  and  after  the  6th  day  of  May,  1738,  of  any 
advowson  or  right  of  presentation,  collation,  nomination, 
or  donation  of  and  to  any  benefice,  prebend,  or  eccle- 
siastical living,  school,  hospital,  or  donative,  and  every 

(a)  fi»«rp  V.  <a.  i&wrewr,  L.  R.  7      §  209  ;  2  BL  CJom.  293;  Anstey'8 
Ch.  Ap.  343.  Laws  relating  to  Rom.  Cath.  60 — 3. 

(ft)  Burton,  7th  ed.  by  Cooper, 
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grant  of  any  avoidance  thereof  by  any  Papist  or  person  tT  i^cHyv. 
making  profession  of  the  Popish  religion,  or  any  mort- 
gagee,  trustee,  or  person,  anyways  intrusted  directly  or 
indirectly,  mediately  or  immediately,  by  or  for  any  such 
Papist  or  person  making  profession  of  the  Popish  religion, 
whether  such  trust  be  declared  by  writing  or  not,  shall 
be  null  and  void,  unless  such  grant  shall  be  made  honk 
fide,  and  for  a  full  and  valuable  consideration  to  and 
for  a  Protestant  purchaser  or  Protestant  purchasers,  and 
merely  and  only  for  the  benefit  of  a  Protestant  or  Pro- 
testants." "  And  every  devise  to  be  made  from  and  after 
the  said  6th  day  of  May,  by  any  Papist  or  person  profess- 
ing the  Popish  religion,  of  any  such  advowson  or  right  of 
presentation,  collation,  nomination,  or  donation,  or  any 
such  avoidance,  with  intent  to  secure  the  benefit  thereof 
to  the  heirs  or  family  of  such  Papist  or  person  professing 
the  Popish  religion,  shall  be  null  and  void."    3364. 

A  right  of  presentation,  collation,  or  nomination,  vested 
in  a  Roman  Catholic,  is  given  by  the  stat.  12  Anne 
stat  2,  c.  14,  s.  1,  to  the  University  of  Oxford  or  the 
University  of  Cambridge,  according  to  the  situation  of 
the  benefice.    3366. 
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OF  CORPORATIONS  (a). 

Corporations  are  either  aggregate,  as  the  mayor  and 
burgesses  of  a  town,  the  master  and  fellows  of  a  college, 
etc. ;  or  sole,  as  a  bishop  or  a  parson  and  his  successors. 
3366. 

If  land  is  given  by  deed  to  a  person  who  is  a  corporation 
sole,  and  it  is  intended  that  it  should  vest  in  him  in  fee 
simple  in  his  corporate  capacity,  it  must  be  expressed  to 
be  given  to  him  and  his  successors.  The  word  successors, 
however,  is  not  necessary  to  pass  an  "estate  in  fee  simple 
to  a  corporation  aggregate,  as  it  never  dies  (b).  And  an 
estate  in  fee  will  pass  to  the  Sovereign  without  the  words 
heirs  or  successors,  partly  on  account  of  the  Royal  pre- 
rogative, and  partly  because  in  judgment  of  law  the 
Sovereign  never  dies  (c).    3367. 

The  name  of  a  corporation  in  grants  or  conveyances 
need  not  be  literally  correct,  so  long  as  it  is  substantially 
correct  in  signification  {d),    3368. 

A  misnomer  in  a  bequest  to  a  corporation  is  imma- 
terial, if  the  body  intended  is  pointed  out  with  sufficient 
certainty  {e).    3369. 

With  some  exceptions,  corporations  sole  or  aggregate 
whether  ecclesiastical  or  temporal,  cannot  hold  lands 
without  licence  (/).    3370. 


(ji)  See  sapra,  par.  1331 — 3,  on 
*'  Succession." 

(ft)  2  Bl.  Com.  108  ;  4  Cruise  T. 
32,  c.  21,  §  9  ;  Burton,  §  130  ;  Co. 
Litt.  8  a,  94  b. 

(c)  2  Bl.  Com.  209  ;  4  Cruise  T. 
32,  c.  21,  §  10. 


id)  3  Jarm.  &  Byth.  by  Sweet, 
263. 

(e^  3  Jarm.  &  Byth.  by  Sweet, 
265  ;  1  Jarm.  Wills,  2nd  ed.  311. 

(/)  Sugd.  Concise  View,  541  ; 
supra,  par.  785,  1532,  1633. 
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Except  under  Acts  of  Parliament  for  particular  pur-  TTircHTs. 
poses,  or  by  grant  from  the  Crown,  the  parishioners  or  ^^ij^j" 
inhabitants  of  any   place,   or   the   churchwardens,  are  SSS^cC*^^ 
incapable  of  taking  as  immediate  grantees  of  lands  by  i^bu!!^^. 
those  names.     But  they  may  take  beneficially,  by  way 
of  charitable  trust,  by  those  names.     And  it  seems  that 
in  London  the  parson  and  churchwardens  are  a  corpora- 
tion to  purchase  lands  (a).     3371. 

A  grant  by  the  Crown,  as  distinguished  from  a  private 
individual,  to  a  class  of  persons, — e.g.^  the  inhabitants  of 
a  parish, — for  the  purpose  of  taking  a  profit  k  prendre 
from  land  belonging  to  the  Crown,  is  valid,  as  the  Crown 
has  the  power  to  create  corporations.  No  member  of 
the  class  can  sue  as  an  individual,  but  such  a  grant 
constitutes  the  class  a  corporation,  quoad  the  grant,  and 
they  must  sue  as  a  corporation  {b).    3371a. 

A  corporation,  whether  sole  or  aggregate,  may  convey  JJSve*wioe 
or  take  by  feoffment,  and  appoint  an  attorney  to  give  or  TOi^jJ^fon, 
receive  livery.  And  as  a  corporation  cannot  be  seised  to  a 
use,  feoffments  have  been  commonly  used  by  corporations 
to  create  freehold  estates  {c).  But  a  conveyance  by  a  cor- 
poration was  also  made  by  a  lease  at  common  law,  per- 
fected by  an  actual  entry,  a  memorandum  of  which  was 
indorsed  on  the  lease,  and  followed  by  a  release,  enuring 
by  way  of  enlargement,  so  as  to  be  independent  of  the 
Statute  of  Uses  {d).  But  it  is  presumed  that  corporations 
will  now  convey  by  statutory  grant  {e),     3372. 

Generally  speaking,  a  corporation  cannot  do  any  act  commoii 
except  by  writing  under  seal  {/) ;  which  ought  to  be  its 
common  seal.    But  a  corporation  may  seal  with  any  other 

(a)  Sugd.  Concise  View,  540  ;  Ck).  — 2,  165. 
Litt.  3  a  (4)  ;  Willingale  v.  Ma  it-  (d)  3  Jarm.  &  Byth.  by  Sweet, 

lafid,  L.  R.  3  Eq.  108.  242—3;  1  Pros.  Shep.  T.  205 ;  Watk. 

(ft)  Chilton    V.    Corporation    of  Conv.  3rd  ed.  by  Presl.  121,  184. 
London,  L.  R.  7  Ch.  D.  735.  (0  See  supra,  par.  2107. 

(c)  4  Cruise  T.  32,  c.  4,  §  25;  (/)  3  Jarm.  &  Byth.  by  Sweet 

Watk.  Conv.  3rd  ed.  by  Prest.  121  263. 
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'^^S!i.  ^3^1  beaides  their  .oommon  seal  (a).  And  whenever  it  would 
occasion  very  great  inconvenience  to  require  their  seal,  it 

ifi  dispensed  with ;  as  in  the  case  of  acts  very  frequently 

recurring,  or  too  insignificant  to  be  worth   the  trouble 

of  affixing  the  common  seal  (6).    3373. 
Deiiverjr  of       The  deed  of  a  corporation  does  not  need  any  delivery  ; 
oorpoTation.  for  the  appositiou  of  their  common  seal  gives  perfection 

to  it,  without  any  further  ceremony  (c).    3374. 
Btot.46ft46      [The  stat.  45  &  46  Vict.  c.  21  (Appendix),  authorizes 

Vict.  0.21.  .         . 

ThePiao«    corporatious,  whether  ecclesiastical  or  lay,  and  whether 

of  WoXBuip  *■  •' 

AMidment  ^^®  ^^  ^ff^^&'^y  ^'^^  ^^^  othor  public  bodies,  to  grant, 
Aot.  1882.     convey,  or  enfranchise,  under  certain  restrictions,  lamd  of 
such  quantity  and  for  such  purposes  as  sanctioned  by  the 
Places  of  Worship  Sites  Act,  1873  (rf).]    3374a. 

(a)  1  Pres.  Shep.  T.  56,  57.  (c)  4  Cruise  T.  32,  c.  2,  §  70. 

(ft)  Wellsv.KingiUm^pan'Hnllj  (<f)  Stat  36  &  87  Vict  c.  50. 

L.  R.  10  C.  P.  402. 
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TITLE  11. 


OF  SOME  MISCELLANEOUS   HEADS  OF   LAW   CONNECTED 

WITH  CONVEYANCING. 


CHAPTER  I. 

OF  WASTE. 

Waste  is  that  which  tends  to  the  permanent  deprecia-    part  iv. 

*^  '^  T.  2,  Cii.  1. 

tion  of  the  inheritance.     It  is  either  voluntary,  which  —  - — 
is   an    offence    of  commission,   as  by  pulling  down   a 
house ;  or  it  is  permissive,  which  is  an  offence  of  omis- 
sion only,  as  by  suffering  it  to  fall  for  want  of  necessary 
repairs  (a),    3376. 

An  act  or  omission  is  waste  if  it  is  injurious  to  the 
inheritance  in  any  of  these  ways :  1.  By  diminishing  the 
value  of  the  estate.  2.  By  increasing  the  burden  on  it. 
3.  By  impairing  the  evidence  of  title  (b).    3376. 

I.  Different  Kinds  of  Waste. 
Voluntary  waste  chiefly  consists  in  these  things : — 1.  Diffenmt 

Vinda  of 

Felling  or  destroying  trees  (c).    2.  Destroying  or  injuring  ▼oiuntwy 
houses.     3.  Opening  mines  or   pits.     4.   Changing  the 
course  of  husbandry.     6.  Destroying  heirlooms  (d).     6. 
Destroying  certain  kinds  of  living  creatures  which  are 
regarded  as  part  of  the  inheritance.     3377. 

1.  A  tenant  for  life' may  cut  down  timber  trees  for  the  i-  Wartein 

(a)  Co.  Litt.  53  a ;  2  Bl.  Com.  (e)  As  to  trees,  see  Sony  wood  v. 

281 ;  Burton,  §  718.  Honywood,  L.  R.  18  Eq.  306. 

(J))  Jones  y.  Chappell,  L.  B.  20  (<l)  1  Cruise  T.  3,  c.  2,  §  1. 
Eq.  639. 
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/2*ch!^'i.  ordinary  reparation  of  houses  or  fences ;  but  he  cannot 

treoaand      ^^^  dowu  timber  to  build  new  houses  or  to  repair  those 

FOT^hat     ^^^^    he  himself  has  improperly  suffered  to   fall   into 

SmSStTor    decay  (a).  Timber  trees  are  those  which  serve  for  building 

timber.       or  reparation  of  houses  ;  such  as  oak,  ash,  and  elm,  of  the 

SJb^?       age  of  twenty  years  and  upwards  (b).    By  the  custom 

of  some  counties,  certain  trees  not  usually  considered  as 

timber  are   deemed  to  be  such,  being  there  used  for 

building  (4    3378. 

SV*?-  ^J^  ^      [And  the  power  of  a  tenant  for  life  of  settled  land,  to 

Vict,  c  88, 8.         •■  *^^  ' 

^ttiS^Land  ^^^  timber,  is  now  extended  by  stat.  45  &  46  Vict.  c.  38 

Act,  1882.     (Appendix),  which  enacts  by  s.  35,  "  (1)  Where  a  tenant 

for  life  is  impeachable  for  waste  in  respect  of  timber,  and 

there  is  on  the  settled  land  timber  ripe  and  fit  for  cutting, 

the  tenant  for  life,  on  obtaining  the  consent  of  the  trustees 

of  the  settlement  or  an  order  of  the  Court,  may  cut  and 

sell  that  timber  or  any  part  thereof.    (2)  Three-fourth 

parts  of  the  net  proceeds  of  the  sale  shall  be  set  aside  as 

and  be  capital  money  arising  under  this  Act,  and  the  other 

fourth  part  shall  go  as  rents  and  profits  "  (c?).]     3378a. 

^Jjj^l*       If  a  tenant  for  life  suffers  the  young  germins  or  shoots  to 

rJSli?*^*    be  destroyed,  or  cuts  down  willows,  birch,  et<5,,  standing 

aadfaums!    in  the  defence  and  safeguard  of  a  house,  or  fruit  trees 

standing  in  a  garden  or  orchard,  or  suffers  a  quickset 

fence  of  whitethorn  to  be  stubbed  up  or  destroyed,  it  is 

waste  (e).    3378b. 

Rights  of         Estates  for  life  are  often  given  "  without  impeachment 

tenant  for  o  * 

^^^°^*  of  waste  '*  (/),  that  is,  without  the  liability  to  be  sued  for 
wSl^for     waste.    3379. 

fM^th  ftn       Where  a  tenant  for  life,  impeachable  for  waste,  wrong- 
er) 1  Cruise  T.  3,  c.  1,  §  19  ;  Co.  (<?)  See  In  re  The  Duke  of  New- 
Litt.  63  b.                                                eaatU's  Settled  Estates,  L.  R.  24  Ch. 

(Jf)  1  Cruise  T.  3,  c.  2,  §  5  ;  2  Bl.       D.  129. 
Com.  281  ;  Co.  Litt.  63  a.  (e)  1  Cruise  T.  3,  c.  2,  §  8, 9 ;  Co. 

(c)  1  Cruise  T.  3,  c.  2,  §  6 ;  2  Bl.       Litt.  53  a. 
Com.  281 ;  Co.  Litt.  68  a.  (/)  1  Cruise  T.  3,  c.  2,  §  61. 
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fully  cuts  down  timber,  the  produce  ought  to  be  invested  Tf^cnTi. 
and  accumulated  for  the  benefit  of  the  first  estate  of  in- 


exeoutory 

heritance.     Where  timber  is  blown  down,  he  is  entitled  ^™°^*"" 

'  Timber 

to  such  parts  as  he  might  legally  have  cut  (as  thinnings,  ^JJ*^^ 
eta),  and  to  the  interest  produced  by  the  investment  of  ^^J'®^ 
the  rest  (a).    8380.  SSS! 

What  a  prudent  owner  would  do  in  the  proper  or 
ordinary  course  of  management  is  no  measure  of  what 
a  tenant  for  life  without  impeachment  of  waste  may 
do,  in  regard  to  timber  planted  or  left  standing  for  orna- 
ment (b).     8881. 

Tenant  for  life,  without  impeachment  of  waste,  has  a 
right  to  fell  timber  and  convert  it  to  his  own  use  (c),  and 
he  is  entitled  to  the  property  of  all  timber  trees  blown 
down,  and  to  the  timber  in  a  building  which  has  been 
blown  down.  But  he  cannot  delegate  tiis  right  of  cutting 
down  timber  to  another  person,  so  as  to  enable  such 
person  to  exercise  it  after  the  death  of  the  tenant  for 
life  (d).  And  a  Court  of  Equity  will  also  restrain  a 
tenant  for  life  without  impeachment  of  waste,  or  a  tenant 
in  fee  with  an  executory  devise  over,  from  cutting  down 
timber  serving  for  shelter  or  ornament  to  a  mansion-house 
or  its  grounds,  as  also  timber  not  fit  to  be  felled :  which  is 
commonly  called  equitable  waste,  because  it  is  deemed  to 
be  improper  and  restrainable  in  equity,  though  it  used  to 
be  permitted  at  law  (e).  But  in  such  cases  before  the 
late  Act,  the  Courts  will  not  give  any  satisfaction  to  the 
remainderman  for  timber  actually  cut  down  (/).     8882. 

By  the  stat.  36  &  37  Vict.  c.  66,  s.  25  (3),  it  is  enacted 
that "  an  estate  for  life  without  impeachment  of  waste  shall 

(a)  Bateman  v.  Hctohkin  (No.  (d)  1  Cruifle  T.  3,  c.  2,  §  56. 

2),  31  Beav.  486 ;  Bagot  v.  Bagot,  le)  1  Cruise  T.  3,  c.  2,  §  61 ;  Co. 

32  Beav.  509.  Litt.  220  a,n.  (1)  ;  Tvmer  v.  Wright, 

(V)  Fordy.TyrUe,2\).3,k^m.  1    Johns.    740;     Mickhthwaif    v. 

127.  Mioklethwait,  1  D.  &  J.  504. 

(c)  1  Cruise  T.  3,  c.  2,  §  51,  54.  (/)  1  Cruise  T.  3,  c.  2,  §  64. 
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f^f^Q^'i^  not  confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  intention  to  confer 
such  right  shall  expressly  appear  by  the  instrument 
creating  such  estate."  3383. 
coSt^  A  Court  of  Equity  has  in  some  cases  directed  the 

w^  permit   timber  gro wince  on  an  estate  whereof  a  person  was  tenant 

timber  to  be  &  ©  r 

felled.  for  life  to  be  cut  down,  for  the  purpose  of  pajring  debts 
and  legacies  charged  upon  the  inheritance  (a).  The  Court 
has  also  directed  timber  which  was  in  a  state  of  decay  to 
be  cut  down  for  the  benefit  of  the  person  who  was  tenant 
for  life  without  impeachment  of  waste,  subject  to  a  long 
term,  and  was  in  a  state  of  indigence,  or  in  favour  of  the 
person  entitled  to  the  inheritance,  where  enough  was  left 
for  botes,  and  the  trees  were  not  needed  for  the  shelter  or 
ornament  of  the  house  (6).     3384. 

Where  a  tenant  for  life  has  the  next  existing  estate  of 
inheritance,  subject  to  intermediate  contingent  remainders 
in  tail,  a  Court  of  Equity  will  not  allow  him  to  take 
advantage  of  that  circumstance  by  cutting  down  timber, 
but  will  preserve  it  for  the  benefit  of  the  intermediate 
contingent  remaindermen  (c).    3386. 

SfiUfor        Th®  above  restrictions  apply,  with  even  greater  force, 

^**^  to  tenants  for  years.  Where  the  clause  without  impeach- 
ment of  waste  is  inserted  in  a  lease  for  years,  it  will  have 
the  same  limited  efiect  as  when  inserted  in  the  convey- 
ance of  an  estate  for  life  (d).  And  a  Court  of  Equity 
will  not  permit  a  tenant  for  years,  though  without  im- 
peachment of  waste,  to  fell  timber  just  before  the  expira- 
tion of  the  lease  (e).    3386. 

ho^Sf*  ^  2.  Waste  may  be  done  in  houses  by  pulling  them  down, 
or  by  sufiering  them  to  be  uncovered,  whereby  the  timbers 

(a)  1  Cruise  T.  3,  c.  2,  §  46.  (d)  1  Craiae  T.  8,  c.  2,  §  12. 

(ft)  1  -Cruise  T.  3,  c.  2,  §  49,  50.  (<?)  1  Cruise  T.  8,  c.  2,  §  14. 

(o)  1  Cruifie  T.  3,  c.  2,  §  43. 
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become  rotten.  If,  however,  a  house  is  uncovered  when  /f  ch!^l 
the  tenaut  comes  in,  it  is  no  waste  to  suffer  it  to  fall  down ; 
but  it  would  be  waste  to  pull  it  down,  unless  it  be  re- 
built (a).  If  a  lessee  for  life  pulls  down  a  house,  and 
builds  a  new  one  which  is  either  much  lai^er  or  materially 
smaller  than  the  former,  it  is  waste  (b) ;  and  it  is  waste 
to  convert  one  kind  of  edifice  into  another,  even  though 
it  is  improved  in  value ;  because  it  afiects  the  evidence 
of  the  estate  (c).  If  glass  windows,  though  put  in  by 
the  tenant  himself,  are  broken  or  carried  away,  it  is 
waste.  So  it  is  of  wainscot  benches,  doors,  floors, 
furnaces,  and  the  like,  annexed  or  fixed  to  the  house 
either  by  the  reversioner  or  the  tenant  (d),    3387. 

It  used  to  be  held  that  to  erect  a  building  where  none 
existed  before  is  waste  (e).  But  the  law  now  is  that  it 
is  not  waste  to  erect  a  building  where  there  was  none, 
unless  it  is  an  injury  to  the  inheritance  (/).     3388. 

A  tenant  for  life,  though  without  impeachment  of 
waste,  is  obliged  to  keep  tenants'  houses  in  repair,  unless 
the  charge  is  excessive  (g).     3389. 

It  is  a  general  rule,  that  waste  which  ensues  from  the 
act  of  God  is  excusable.  So  that,  if  a  house  falls  in  con- 
sequence of  a  tempest,  the  tenant  will  be  excused.  But 
yet  where  a  house  is  uncovered  by  a  tempest,  the  tenant 
is  bound  to  repair  it  within  a  reasonable  time  before  the 
timbers  grow  rotten  (A).    3390, 

In  consequence  of  the  stat.  6  Anne  c.  31,  s.  7,  tenants 
for  life  and  others  are  not  responsible  for  accidental  fire^ 
unless  they  covenant  to  repair,  without  excepting  cases 
of  accidental  fire  (0.    3391. 

(a)  1  Cruise  T.  3,  c.  2,  §  11 ;  Co.  (c)  Co.  Litt.  53  a. 

Litt.  53  a.  (/)  Jonen  v.  Chappell,  L.  R.  20 

(>)  1  Cruiae  T,  3,  c.  2,  §  12.     .  Eq.  639. 

(c)  2  Bl.  Com.  281—2  ;  1  Cruifle  (^)  1  Cruise  T.  8,  c.  2,  §  58. 

T.  3,  c.  2,  §  18.  W  1   Cruise  T.  8,  c.  2,  §  23 ;    2 

(JL)  1  Cruise  T.  3,  c.  2,  §  13 ;  2  Bl.  Com.  181 ;  Co.  Litt.  53  a. 

Bl.  C<Mn.  181 ;  Co.  litt  68  a.  (t)  1  Cruise  T.  3,  c.  2,5  80,  81. 
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xf trcH^i.       ^-  ^  tenant  for  life,  without  impeachment  of  waste, 

3  ^a^„  may  even  open  new  mines.     A  tenant  for  life  of  land  or 

mii?^d    ^^  l^^d  ^^^  mines,  if  impeachable  for  waste,  may  not 

^^^  open  new  mines,  but  he  may  work  open  minea     A  tenant 

for  life,  impeachable  for  waste,  cannot  dig  for  gravel,  lime, 

clay,  brick-earth,  stone,  or  the  like,  where  there  are  no  pits 

open,  unless  for  the  reparation  of  buildings  or  the  benefit 

of  the  estate.     Where  a  lease  is  m€tde  of  land,  and  mines 

are  not  mentioned  in  the  lease,  the  tenant  for  life  or 

years  may  work  open  mines,  but  may  not  dig  for  any 

new  mine.     And  if  there  are  open  mines,  a  lease  of  the 

land,  with  the  mines,  will  only  give  the  right  to  work 

the  open  mines.     But   if  there   is  no   open   mine,  and 

the  lease  is  of  the  land  with  all  mines,  the  lessee  may 

open  mines  (a).    3392. 

A  power  to  grant  leases,  without  mentioning  mines, 
does  not  authorise  a  lease  of  unopened  mines  (b).  3393. 
Where  a  power  is  given  of  leasing  hereditaments,  and 
the  coal  and  minerals  under  them^  together  with  or  sepa- 
rately therefrom,  in  terms  showing  an  intention  that  the 
lease  should  extend  to  unopened  mines,  a  clause  that 
the  lessees  shall  be  punishable  for  waste,  is  repugnant 
and  of  no  effect  (c).     3394. 

4.  changiiig      4   The  conversion  of  one  kind  of  land  into  another,  as 

tbe  course  of  ' 

huBbandiy.  ^j^^  changing  of  meadow  into  arable,  is  also  waste,  because 
it  not  only  changes  the  course  of  husbandry,  but  also 
affects  the  evidence  of  the  estate  {d).    3395. 

5.  Dertrao-       5.  The  destruction  of  heirlooms  is  waste  (e\     3396. 

tion  of  ^  '^ 

heiriooma.        g    Wastc  may  also  be  committed  in  ponds,  dove-houses, 
regaj^        warrens,  parks,  and  the  like,  by  so  reducing  the  number 


(a)  1  Cruise  T.  3,  c.  2,  §  14,  16 
532   Bl.  Com.  282  ;    Co.   Litt.  b 
64  b  ;  Yool  on  Waste,  etc.,  52—56 
Bagot  V.   Jia^ot,  32   Beav.    609 
Clegg  v.  Rowland,  L.  R.  2  Eq.  165 


(&)  Cnegg  v.  Rowland,  L.  R.  2 
Eq.  160. 

(r)  Daly  v.  Beckett,  24  Beav. 
114. 

(rf)  1  Cruise  T.  3,  c.  2,  §  18  ;  2 


EliaJf  V.   Snawdon  Slate  Quarririt      Bl.  Com.  182  ;  Co.  Litt.  53  b. 
Co.,  L.  R.  4  Ap.  Cae.  454.  (e)  1  Cruise  T.  3,  c.  2,  §  20, 
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of  creatures  therein  that  there  will  not  be  sufficient  for  .r*'i|*J.,^^'\ 
the  reversion  (a).     3397.  ;~~ 


cruatii  n'.> 


II.    IV/io  may  and  rvho  may  not  commit  Waste, 

Tenant  in  fee  or  in  tail  has  a  right  to  commit  every  ^^JYu 
kind  of  waste ;  so  that  even  a  bond  to  restrain  him  from  [^ti"'^ '" 
committing  waste  is  void  {b).     3398. 

A  devisee  in  fee,  subject  to  an  executory  devise  over, 
is  dispunishable  for  legal  waste,  unless  restrained  from 
committing  it.  But  he  is  liable  for  equitable  waste  ;  and 
he  may  be  restrained  from  committing  legal  waste  by  a 
clause  of  forfeiture  {c).    3399. 

Tenants  for  life,  whether  their  estates  are  created  by  wjute  \^^ 
deed  or  devise  or  by  operation  of  law,  are  punishable  or  Jif«- 
liable  to  be  impeached  for  voluntary  waste,  unless  their 
•  estates  are  made  without  impeachment  for  waste  (rf),  or 
unless  they  are  granted  with  partial  powers  to  do  waste  (<'). 
A  Court  of  Equity  will  not  permit  tenant  for  life, 
without  impeachment  of  waste,  to  commit  waste  upon  an 
estate  which  is  decreed  to  be  sold,  in  order  that  the  money 
should  be  invested  in  the  purchase  of  another  estate  to 
the  same  uses ;  because  in  that  case  he  would  have  the 
benefit  of  double  waste  (/).     3400. 

Bishops,  parsons,  vicars,  and  other  ecclesiastical  persons,  ^*\^^  *'>. 
being  considered  in  most  respects  as  tenants  for  life  of  the  '■^'  p^^^"^- 
lands  which  they  hold  jure  ecclesiae,  are  disabled  from 
committing  any  kind  of  waste  {g).  By  the  stat.  .35  Edw.  1, 
it  is  declared  that  parsons  shall  not  presume  to  fell  trees 
growing  in  the  churchyard,  but  when  the  chancel  or  the 
body   of  the  church  requires   reparations  {h).     A  vicar 

(«)  2  Bl.  Com.  2H1  ;    Co.    Litt.  (d)  2  B!.   Com.   122,   2K8  ;  Stw 

53  a.  gram  v.  Knight^  L.  R.   2  (yh.  Ap. 

(J))  1  Cruise  T.  2,  c.  1.  §  32.  35  ;  «28. 

2  Bl.  Com.  115.  {e)  1  Cruise  T.  3,  c.  2,  §  68. 

00  Turner  v.  Wright,  2  D.  F.  &  (/)  1  Cruise  T.  3,  c.  2,  §  r,5,  r,«;. 

J.  234  ;  Jilak€  v.  Pt-ter*,  I  l)e  G.J.  (^)  1  Cruise  T.  3,  c.  2,  §  71. 

.N:  S.  345.  (A)  1  Cruise  T.  3,  c.  2,  §  72. 
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Pakt  IV. 
T.  2,  Ch.  1. 


Waste  by 
tenant  for 
yean. 


Waste  by 
tenant*  at 
will. 


Waste  by 
tenants  in 
common. 

Waste  by 
lonl  or 
tenants  of 
a  manor. 


may  cut  timber  for  proper  and  necessary  woodwork 
repairs,  but  not  for  the  purpose  of  making  a  general 
repairing  fund  (a).     3401. 

Tenant  for  years  may  not  commit  any  kind  of  waste, 
unless  his  lease  is  made  without  impeachment  for  waste  (h), 
8402. 

Tenants  at  will  may  not  commit  any  kind  of  voluntary 
waste.  But  they  are  not  punishable  for  permissive  waste; 
for  they  are  not  bound  to  repair  (c).    3402a. 

One  tenant  in  common  has  no  right  to  commit  any 
waste  of  the  nature  of  destructive  waste  (d).    3403. 

Every  copyholder  may,  of  common  right,  as  incident  to 
the  grant,  take  housebote,  hedgebote,  and  ploughbote  upon 
his  copyhold.  But  this  right  may  be  restrained  by  custom, 
namely,  that  the  copyholder  shall  not  take  it,  unless  by 
assignment  of  the  lord  or  his  bailiff.  In  consequence  of 
the  right  of  the  copyholder,  the  lord  cannot  cut  down  all 
the  timber  trees  on  a  copyhold  estate,  but  must  leave 
sufficient  for  the  reparation  of  the  houses  and  for  plough- 
bote,  etc.  (e).  But  by  the  general  custom  of  most  manors, 
timber  and  mines  are  the  property  of  the  lord,  and  a 
copyholder  or  a  customary  freeholder  cannot  commit  any 
kind  of  waste,  unless  there  is  a  particular  custom  to  war- 
rant it  (/) ;  and  a  copyholder  for  life  is  punishable  for 
permissive  waste  (g),    3404. 

By  reason  of  his  ownership  of  the  soil,  subject  only  to 
the  interests  of  the  commoners,  the  lord  may  take  and  sell 
gravel,  marl,  loam,  and  the  like,  to  the  waste,  and  make 
any  other  use  of  the  soil  so  long  as  he  does  not  infringe 
on  the  commoners'  rights  (//).     3406. 


(d)  Sowerh-y  v.  Frytr^  L.  R.  8 
Bq.  417. 

(A)  1  Cruise  T.  8,  c.  2,  §  2,  12. 

(/)  I  Cruise  T.  9.  c.  1,  §  10. 

(ri)  2  Cruise  T.  20,  §  9—13  ;  Ar- 
thur V.  Lanib,  2  Dr,  &  Sm.  428. 


(e)  1  Cruise  T.  10,  c.  3,  §  3,  7. 

(/)  I  Cruise  T.  10,  o.  3,  §  7 ;  DnJie 
ofPortla/ndY.Hilh  L.  R.  2  Fxi.765. 

O)  1  Cruise  T.  10,  c.  3,  §  15. 

(A)  Hall  V.  Byron,  L.  R.  4  Cli.  D. 
667,  675. 
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CHAPTER  11. 

OF    MERGER    (o). 

Merger  is  the  absorption  of  the  less  estate  into  the  ^f^^}^^-^ 
greater,  where  two  estates  meet  in  the  same  person,  with-  p^g^i^j^^j"" 
out  any  such  estate  between  them  as  will  prevent  them 
from  coalescing.     3406a. 

Estates  tail  are  not  subject  to  merger ;  so  that  a  man  may  EBtAt»  uii. 
have  at  the  same  time,  and  in  his  own  right,  both  an  estate 
tail,  and  the  immediate  reversion  in  fee  in  the  same 
land  {b) ;  because,  the  object  of  the  statute  De  Donis  being 
to  render  estates  inalienable,  if  they  were  allowed  to  merge 
in  the  fee  simple,  tenants  in  tail  might  have  destroyed  them 
by  purchasing  the  fee  simple  (c),    3406. 

If  an  estate  for  life,  and  a  greater  estate  immediately  BBtates  for 

^  life. 

expectant  upon  it,  whether  in  fee,  in  tail,  or  only  for  life, 
meet  in  the  same  person,  the  first  estate  is  generally 
merged.  And,  for  this  purpose,  an  estate  for  a  person's 
own  life  is  considered  greater  than  an  estate  for  another's 
life,  or  one  for  the  joint  life  of  himself  and  another  (rf). 
And  if  an  estate  in  tail  or  in  fee  in  the  same  lands 
descends  upon  a  tenant  in  tail  after  possibility  of  issue 
extinct,  the  estate  tail  after  possibility  of  issue  extinct  is 
merged  {e).  A  grant  of  the  reversion  to  the  tenant  for 
,  life,  though  it  be  only  conditional,  causes  an  irrecoverable 
merger ;  but  when  a  surrender  has  been  made  upon  con- 
dition, an  entry  for  condition  broken  revives  the  estate  {/), 
3407. 

(«)  The  whole  of  the  third  volume  (//)  Burton,  §  747;  1  Cruise  T.  3, 

of  l*re8t()n'fl  Conveyancing  relates  c.  1,  §  14,  15;  1  Cruise  T.  4.  §  9, 
to  this  subject.  (e)  1  Cniise  T.  4,  §  9. 

(6)  1  Cruise  T.  2,  c.  1,  §  37.  (/)  Burton,  §  764. 

(6-)  1  Cruise  T.  2,  c.  1,  §  38. 

SS2 
\ 


1:^64 


OF   MERGER. 


Part  IV. 
T.  2,  Ch.  2. 

Eittattw  for 

yeai-s. 


EMtatea  by 
■tfitute,  re- 

or  elegit. 


M-t  dtrt*  in 
autre  droit. 


Terms  of  years  were  anciently  very  short,  and  hence 
they  were  then,  and  still  are,  deemed  in  the  eye  of  the 
law  of  less  magnitude  than  an  estate  of  freehold ;  and 
tlierefore,  if  the  same  person  has  a  term  of  years  and  a 
freehold  estate  immediately  succeeding  it,  and  both  in  the 
same  right,  the  term  is  merged  (a).  But  a  term  at  com- 
mon law  cannot  be  merged  by  surrender  till  the  tenant 
has  entered;  for,  before  entry,  there  is  no  reversion  in 
which  the  term  can  merge.  If,  however,  the  lessee  for 
yeara  enters,  and  afterwards  assigns  his  estate  to  another, 
the  assignee  may  merge  the  term  by  surrender  before 
entry ;  because,  by  the  entry  of  the  lessee,  the  possession 
was  severed  and  divided  from  the  reversion  (b).  A  term  of 
years  will  merge  in  the  immediate  reversion,  though  that 
be  a  chattel  interest,  and  even  of  shorter  duration  than  the 
former  (c)y  because  a  term  in  reversion,  though  for  a  less 
number  of  years,  is  accounted  the  higher  estate.  A  Court 
of  Equity  will  in  some  cases  relieve  against  the  merger  of 
a  term,  and  make  it  answer  the  purposes  for  which  it  was 
created  ((f).     3408. 

If  a  tenant  of  an  estate  by  statute,  recognisance,  or  elegit 
acquires  the  immediate  reversion  in  fee  of  any  part  of  the 
same  land,  whether  by  purchase  or  descent,  his  former 
estate  in  the  whole  land  is  extinguished  (e).     3409. 

It  would  seem,  1.  That  where  two  estates  meet  in  the 
same  person  in  different  rights,  merger  will  not  take  place, 
where  an  injuiy  would  thereby  be  occasioned,  and  where 
the  concurrence  of  the  two  estates,  in  the  same  person  is 
entirely  caused  by  the  act  of  law,  as  by  a  descent ;  be- 
cause actus  legis  nemini  facit  injuriam.  2.  That  where  two 
estates  meet  in  the  same  person  in  different  rights,  merger 
will  not  take  place,  even  though  the  concurrence  of  the 


(a)  Burton,  §  H97  ;  1  Cruise  T.  8. 
«•.  2.  §  41  ;  Co.  I.itt.  54  b. 
(^0  1  Cruise  T.  8,  c.  2,  §  41. 
00  Burton,  §  Xi»9;  4  Ouise  T. 


'^2,  c.  7,  §  13  ;  Sugd.  Concise  View. 
480. 

(r/)  1  Cruise  T.  8,  c.  2,  §  42. 

(O  Biu-ton,  §  926. 
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two  estates  is  caused  by  the  act  of  the  owner  of  one  of  /V*T,'^v, 

such  estates,  if  an  injury  would  thereby  be  occasioned  to 

the  owner  of  or  the  parties  interested  in  the  other  estate. 
Thus,  if  a  woman  is  tenant  for  life,  with  remainder  to  a 
man  in  tail,  and  they  intermarry,  the  estates  after  marriage 
remain  distinct  (a),  because  otherwise  the  wife  might  be 
injured.  And  if  the  husband  is  tenant  for  life,  with  rever- 
sion to  his  wife  in  fee,  there  is  no  merger  (6),  for  that 
might  be  an  injury  to  the  husband.  But  if  the  wife  is 
tenant  for  life,  and  the  reversion  in  fee  is  conveyed  to  the 
husband  and  wife,  the  estate  for  life  is  merged  ;  for  in  this 
ease  both  estates  are  vested  in  husband  and  wife :  but  if 
the  wife  survives  her  husband,  she  may  revive  it  by 
expressing  her  dissent  to  the  conveyance  (<?).  If  a  man, 
who  is  a  lessor,  intermarries  with  a  woman  who  is  lessee 
for  yeai*s,  the  term  is  not  extinct,  but  the  husband  is 
possessed  of  the  term  in  right  of  his  wife  during  tlie 
coverture;  because  he  has  not  done  any  act  expressly 
to  destroy  the  term,  and  it  is  cast  upon  him  by  the  act 
of  law,  which  would  not  be  allowed  to  prejudice  the  wife. 
So,  if  a  lessee  grants  the  term  to  the  wife  of  the  lessor,  it 
will  not  merge ;  for  that  would  be  allowing  the  lessee  to 
prejudice  the  husband  (d).  If  a  man  is  seised  in  right  of 
his  wife,  and  a  term  is  assigned  to  him,  it  is  not  merged ; 
for  that  would  be  an  injuiy  to  him  {e).  And  so,  if  a 
termor  for  years  marries,  and  afterwards  the  inheritance 
descends  on  his  wife,  the  term  is  not  merged,  for  the  same 
reason  (/).  The  husband's  term  will  not  merge  in  the 
wifes  freehold,  unless  one  or  the  other  be  aci^uired  by 
purchase  after  the  marriage,  by  active  and  immediate 
acquisition.     If  a   husband   is   possessed   of  a   term    of 

(a)  Burton,  §  754 ;  Chaviberx  v.  Litt.  338  b ;  1   ('ruise  T.  8,  c.  2, 

Kitujham,  L.  R.  10  Ch.  D.  743,  745.  §  30,  37. 

(Jf^  Burton,  §  765.  (<;)  1  Cruirie  T.  8,  c.  2,  §  30. 

(r)  Burton,  §  756.  (/)  1   Cruise  T.   8,  c.  2,  §  32; 

{d)  Sugd.  Concise  View,  480 ;  Co.  Sugd.  Concise  View,  478. 
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t!*2**ch^2.  y®*^>  ^^^  ^^^  owner  of  the  reversion  in  fee  devises  it  to 
r  the  wife,  who  has  issue,  the  husband,  who,  in  the  lifetime 
of  the  wife,  is  tenant  by  the  curtesy  initiate,  holds  the  two 
estates  in  different  rights,  and  there  is  no  merger  (a).  If  a 
man  has  a  term  in  right  of  his  wife,  and  purchases  the 
freehold,  the  term  is  not  merged,  because  the  wife  would 
thereby  be  prejudiced  (i).  If  a  lessee  makes  his  lessor 
executor,  the  term  is  not  merged ;  for  that  would  be  an 
injury  to  the  lessee's  estate,  and  might  injure  the  lessor 
also  (c).  If  a  person  having  a  term  of  years  as  executor, 
purchases  the  inheritance,  the  term  is  not  merged,  because 
that  would  prejudice  creditors  and  others  who  are  in- 
terested in  the  testator's  estate,  or,  if  merged,  it  is  only  so 
far  as  the  executor's  own  interest  is  concerned  (rf).  And 
in  consequence  of  the  3rd  section  of  the  Statute  of  Uses, 
no  term  for  yeara  or  other  interest,  whereof  a  person  to 
whom  lands  are  conveyed  to  uses  is  possessed  in  his  own 
right,  will  be  merged  or  destroyed  by  such  conveyance  (e). 
3410. 

If  a  person  is  joint  tenant  of  the  first  estate,  and  sole 
tenant  of  the  second,  his  share  only  will  be  merged.  Nor 
will  even  this  partial  merger  take  place  unless  the  two 
estates  arc  vested  in  him  by  several  conveyances  (/).  3411. 
On  the  other  hand,  if  a  person  is  sole  owner  of  the  first 
estate,  and  joint  tenant  of  the  second,  his  estate  will  be 
merged  either  for  the  whole  or  a  part  only  of  the  tene- 
ment, according  to  the  apparent  intention  with  which  the 


ERtatenin 

joint 

tenancy. 


(fl)  Burton,  §  902  :  Sugcl.  Concise 
View,  fi,  7  :  Jonrtt  v.  Daricx,  5  Hurl. 
&  Noi-m.  766  ;  7  Id.  507. 

(h)  1  Cruise  T.  8.  c.  2,  §  .^7,  38. 
[The  preceding  references  to  mer- 
p^er  in  respect  of  the  property  of 
husband  and  wife,  must,  in  cases 
coming  within  the  scope  of  stat. 
46  &  46  Vict.  c.  75  in  the  Appendix, 
be  read  subject  to  the  modifications 
introduced  by  that  Act.  for  which 


see  supra,  Part  IV.  T.  1,  Ch.  3.] 

(r)  1  Cruise  T.  8.  c.  2,  §  39  : 
Sug<l.  Concise  View,  480. 

(//)  See  Sugd.  Concise  View,  481  ; 
1  Cruise  T.  8,  c.  2,  §  34—36  : 
Burton,  §  903. 

(O  1  Cruise  T.  11,  c.  3,  §37;  1 
Cruise  T.  8,  c.  2,  §  40  ;  Burton,  § 
758  ;  Sugd.  Concise  View,  480. 

C/")  Burton,  §  748,  749  ;  Co.  Litt. 
182  b. 
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two  estates  were  brought  together.    Thus,  if  A.  and  B.,  /g^ci^b 

being  joint  tenants  in  fee,  make  a  lease  for  life  to  C,  and 

C.  afterwards  surrenders  the  tenement  to  A.,  this  will  cause 
the  estate  for  life  to  be  entirely  merged  (a).  But  if  C. 
were  to  convey  his  estate  to  A.  by  the  same  means  as  he 
might  to  a  stranger,  there,  the  intention  being  apparently 
not  to  destroy  the  estate,  the  merger  would  take  place  so 
far  only  as  it  must  of  necessity,  that  is,  for  one  moiety:  in 
consequence  of  which,  A.  would  be  seised  of  that  moiety  of 
the  tenement  in  fee  simple,  and  of  the  other  moiety  for  the 
life  of  C,  with  reversion  in  fee  to  B.  (b).     3412. 

If  the  estate  which  is  merged  were,  in  any  case,  either  Effect  ou 

third 

previously  to  the  transaction  which  caused  the  merger  or  pen»ns. 
by  that  transaction,  charged  with  a  rent  or  other  incum- 
brance, or  if  an  estate  were  created  out  of  it,  this  charge  or 
derivative  estate  would  still  subsist  as  long  as  the  merged 
estate  might  have  continued  if  it  had  not  been  merged ; 
for  it  is  a  maxim  that  actus  legis  nemini  facit  injuriam  (c). 
3413. 

Where  the  same  person  takes  under  a  will  a  rever- Met^rof 
sionary  life  estate  in  certain  property,  and  a  life  annuity 
charged  on  the  same  property,  the  annuity  will  not  merge 
by  operation  of  law,  in  the  life  estate,  when  it  falls  into 
possession,  where  such  merger  would  be  injurious  to  the 
person  entitled  thereto  (d).  And  where  a  tenant  for 
life,  or  a  remainderman  in  tail,  whose  estate  may  be  alto- 
gether defeated,  or  a  tenant  in  tail  whose  estate  is  subject 
to  an  executory  devise  over,  pays  oflF  a  charge,  it  will  be 
presumed  that  he  meant  to  keep  it  alive,  unless  there  is 
evidence  to  the  contrary  (e),     3414. 

Where  a  tenant  in  fee  or  a  tenant  in  tail  in  possession, 

(a)  Burton,  §  750.  (f?)  Story's  Eq.  Jur.  §  486  ;   2 

(ft)  Burton,  §  752.  Spence'e  Eq.  Jur.  344,  345  ;  Horton 

Ic)  Burton,  §  765  ;  4  Cruise  T.  v.  i^mith,  4    K.  &  J.  624  ;  supra, 

32.  c.  7.  §  3.  par.  1375. 
(^d)  Byamy,  Sutton,  19  Beav.  556. 
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wliose  estate  is  not  subject  to  an  executory  limitation 
over,  and  who  can  acquire  the  fee,  becomes  entitled  to  a 
charge  upon  the  same  estate,  the  general  rule  is,  that  the 
charge  merges,  unless  it  is  the  intention  of  tie  owner  to 
keep  it  alive.  This  intention  need  not  be  expressed.  It 
may  be  collected  from  words  or  acts.  And  it  will  be  pre- 
sumed where  it  would  be  injurious  to  him  to  merge  the 
charge.  So  that  where  the  merger  of  the  charge  would 
have  let  in  other  charges  in  priority,  the  Court  will 
presume  an  intention  to  keep  the  charge  on  foot  (a). 
3416. 

Where  the  purchaser  or  owner  of  an  estate  or  interest 
in  real  or  personal  property  pays  off  a  first  incumbrance, 
or  a  first  incumbrancer  takes  a  conveyance  of  the  equity  of 
redemption,  he  should  take  proper  steps  to  keep  the  first 
ineumbmnce  on  foot  for  his  own  benefit;  because  in  some 
cases  it  has  been  held  that  if  he  does  not,  it  merges,  so 
that  the  next  succeeding  incumbrance  becomes  the  first 
charge  on  the  estate  or  interest  (b),     3416. 

Where  a  tenant  in  tail  entitled  to  a  charge  on  the  estate 
is  an  infant,  the  charge  is  not  merged,  if  he  dies  under 
twenty-one;  for  this  reason,  amongst  others,  that  until 
that  age  he  cannot  gain  the  absolute  property  in  the 
land  (c),     3417. 

A  vested  remainder  for  years,  interi)Osed  between  the 
freehold  and  the  inheritance,  does  not  prevent  their  con- 
solidation (rf) ;  because  it  is  not  an  intervening  portion 
of  the  seisin  or  ownership,  but  only  confers  a  possessory 
right  (e).     And  a  fortiori,  a  mere  interesse  termini  can 

{a)  CcH)to  Mortg.  3rd  ed.  895  ;  1  Beav.  244  ;  StH{/  v.  LcHie,  2  Hem.  & 

.Ijimi.  Wills.  2nd  od.  591  ;  1  Story's  Mil.  68. 

Jm}.  Jur.  §  48«  :  2  Spence's  Eq.  Jur.  (/»)    Fisher  on   Mortg.   443—7  ; 

'M)i^,Ub; Natch  v.Skeltim.2i) Beav,  Coote  on   Mortg,  3rd   ed.   394:  n 

453  ;   frrict  v.  ;Shan\  10  Hare  7(>  ;  Jaim.  &  Byth.  by  Sweet,  454. 

jMris  V.  Barrett   14    Beav.  542  ;  (c)  C'oote  Mortg.  3ixi  ed.  397. 

Strinfrn    v.   Sirinfnt   (No.   3),   29  {d)  Burton,  §  762. 

Btav.  199  ;  I'yrwhittv,  Tyrwhiit,'d2  (c)  JSee  supra,  par.  360—8. 
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neither  cause  nor  hinder  the  merger  of  any  estate  (a),  xf  2^ch^"2. 
And  yet,  if  a  person  has  a  term  for  years,  and  a  freehold 
estate,  but  there  is  a  second  term  interposed  between  them, 
no  merger  will  take  place  (b).  If  any  freehold  interest  by 
way  of  contingent  remainder  is  interposed  between  two 
estates,  which  in  then*  creation  are  given  to  one  person, 
the  absolute  coalition  of  them  by  merger  in  his  hands  is 
prevented;  because  otherwise  the  first  estate  would  be 
created  and  destroyed  in  the  same  instant,  which  would 
be  absurd  (c).  And  for  the  same  reason  if  a  person  is 
made  tenant  for  life  by  will,  with  a  contingent  remainder 
to  another,  and  the  reversion  in  fee  descends  from  the  tes- 
tator to  his  devisee  for  life,  no  merger  will  take  place  (rf)» 
In  all  cases,  however,  where  a  contingent  remainder  is  the 
only  obstacle  to  merger,  there  is  such  a  coalition  between 
the  estates,  that,  if  the  second  is  of  inheritance,  and  the 
first  is  in  possession,  the  right  of  dower  and  most  other 
incidents  of  a  fee  in  possession  will  attach  (e).  And  if  two 
estates,  capable  of  coalition  by  merger,  become,  by  any  act 
or  event  subsequent  to  their  creation,  vested  for  the  first 
time  in  one  person,  a  merger  will  take  place,  and  by  the 
old  law,  prior  to  the  stat.  8  &  9  Vict.  c.  106,  a  8,  an  in- 
tervening contingent  remainder  was  destroyed  (/).    3418. 

Merger  was  never  favoured  in  Courts  of  Law,  and  still  Merger  not 

^  favoured. 

less  in  Courts  of  Equity  (g),    3419. 

By  the  stat.  36  &  37  Vict.  c.  66,  s.  25  (4),  it  is  enacted  Mei«w. 
that  "  there  shall  not,  after  the  commencement  of  this  Act, 
be  any  merger  by  operation  of  law  only  of  any  estate,  the 
beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity."     3420. 

(a)    Burton,   §   907 ;    Hydr    v.  Executory    Interests    annexed  to 

yVardrn,!,.  R.  3  Ex.  D.  (Ap.)  72,  84.  Feame,  §  777— 78U  a  ;  Egerton  v. 

(A)  Burton,  §  898.  Mas»ey,  3  Com,  B.  338  ;  and  supra, 

(c)  Burton,  §  7.59.  par.  864. 

(rf)  Burton,  §  760.  (^)   Co.    Litt.    338   b,   n.   (4)  ; 

(0  Burton,  §  761.  Chambers  v.  Kingham,   L.    R.    lo 

(/)  Burton,  §  760.    See  Smith's  Ch.  D.  743,  745. 
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Where  pro- 
perty which 
IS  wearing 
out,  or  re- 
veruonary 
proiierty,  or 
property  in- 
vested in 
oertain 
BecaritieH, 
should  be 
converted. 
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Where  property  which  wears  out  by  effluxion  of  time 
(such  as  leaseholds)  or  property  invested  on  securities, 
which,  though  yielding  a  high  rate  of  interest,  the  Court 
does  not  adopt  (such  as  bonds.,  shares  in  a  company, 
or  Dutch  bonds),  is  given  to  be  enjoyed  by  two  or  more 
persons  in  succession,  it  is  a  rule,  that  in  order  to  accom- 
plish the  object  of  the  testator,  it  must  be  converted 
into  authorized  securities,  and  the  dividends  paid  to  each 
person  in  succession,  unless  the  person  contesting  the 
application  of  this  rule  can  show  that  the  will  contains 
some  sufficient  indication  of  intention  that  the  property  is 
to  be  enjoyed  in  specie.  This  rule  is  for  the  benefit  of  the 
persons  in  remainder.  And  if  reversionary  property  is 
made  the  subject  of  successive  interests,  the  same  rule 
applies,  for  the  benefit  of  the  first  taker  (a).  As  it  is 
often  made  a  point  of  dispute,  whether  an  intention  of 
enjoyment  in  specie  is  sufficiently  indicated,  it  is  desirable 
to  exclude  all  doubt  by  express  words  (b).     3421. 

Where  a  testator  wills  that  any  of  his  Government 
stock  may  continue  invested,  this  does  not  apply  to  any 

D.  M.  &  G.  338  ;  Bot/tt  v.  Boyx,  28 
Beav.  436  :  Roiot^  v.  Houy*^  29  Bcav. 
27(> ;  In  re  ScwHVit  Eatatc,  L.  R.  1 1 
Eq.  80  ;  Thur^by  v.  Thurghy.  L.  R. 
19  Eq.  395. 

(ft)  For  instances,  see  LiehJuldY. 
Baker,  2  Beav.  481 ;  Oiuuieneugh  v. 
Trcntanumdo,  2  Beav.  512 ;  Pi/aker- 
ing  V.  Pickering,  2  Beav.-Sl ;  Pickup 
V.  Atkinson,  4  Hare  624  :  Blanu  v. 
Bell,  5  De  G.  &  S.  658  ;  2  D.  M.  & 
G.77o;  Crowey,  Oruf&rdf  17  Beav. 


(fl)  I^win  on   Trusty,   2nd  ed. 
283  ;  2  Spence's  Eq.  Jur.  42,  552— 
557  ;  2  Rop.  I.eg.  by  White,  1343 
1  Jarm.  Wills,  2nd  ed.  516—519 
Mfn-ganv.  Mtrrgan,  14  Beav.  82,83 
Sutherland  v.  Cooke,  1  Coll.  498 
Johnston  v.  Johnxon,  2  (\)11.  441 
Chambers  v.  Chambers^  16  Sim.  183 
pickup  V.  Atkinson,  4  Hare  624 
Thornton  v.  Mlis,  15  Beav.   193 
Bbtfin  V.  Bell.  5  De  G.  &  S.  658 ;  2 
D.  M.  &  G.  775  ;  Bate  v.  Boojjer,  5 
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securities  which  are  not  permanent  (such  as  long  annuities,  t^  2'*ch^'3. 
which  wear  out),  unless  there  is  some  indication  to  the 
contrary  {a).    3422. 

Land  directed,  articled,  contracted,  conveyed,  or  devised  ^^^' 
to  be  sold,  and  turned  into  money,  is  reputed  as  money ;  JJbJ ^{5; 
and,  as  such,  will  not  pass  under  a  devise  of  land,  but  will  ^id^"^^ 
pass  under  a  residuary  bequest,  and  in  case  of  intestacy,  etc.,  to  be 
will  go  to  the   personal   representatives.      And   money  i*»*^- 
directed,  articled^  covenanted,  assigned,  or  bequeathed  to 
be  invested  in  land,  has  in  equity  many  of  the  qualities 
of  real  estate,  and  in  particular  is  descendible  and  devis- 
able as  such  {b).    But  a  mere  direction  that  real  estate  is 
to  be  considered  as  personal  or  vice  vers&,  is  insufficient  to 
work  a  conversion  (c).    3423. 

Where  the  specific  execution  of  a  contract  respecting 
land  would  have  been  decreed  between  the  parties,  it  will 
be  decreed  between  all  persons  claiming  under  them  in 
privity  of  estate,  representation,  or  title,  unless  other  con- 
trolling equities  have  intervened  (rf).  And  where  the 
heir  of  the  purchaser  came  into  equity  for  a  specific  per- 
formance, he  might  in  general  require  the  purchase-money 
to  be  paid  out  of  the  personal  estate  of  the  purchaser  in  the 
hands  of  his  personal  representatives  {e).  But  by  the 
Stat.  17  &  18  Vict.  c.  113,  and  the  stat  30  &  31  Vict, 
c.  69,  this  seems  to  be  now  altered.     3424. 


507 ;  ITood  v.  Clapham,  19  Beav. 
90  ;  Jfbb  V.  Tugwell,  20  Beav.  84 
Wearing  v.  Wearing,  28  Beav.  99 
Sklrring  v.  WUlianut,  24  Beav.  275 
Hohjate  v.  Jenningx,  24  Beav.  623 
JRf  Llewellyn' »TrvsU2^  Beav.  171 
VaoheU  v.  Eohertx,  32  Beav.  140 
Green  v.  BrUten,  1  D.  J.  &  S.  649 
Brown  v.  Oellatley,  L.  R.  2  Ch.  Ap 
751  ;  MaedoTuild  v.  Irvine,  L.  R 
8  Ch.  D.  (Ap.)  101. 

(a)  mkner  v.  Old,  L.  R.  18  Eq. 
422;   Porter  v.   Baddeley,   L.   R. 


5  Ch.  D.  542. 

(ft)  Story's  Eq.  Jar.  §  788—790, 
1214  a  ;  2  Spence's  Eq.  Jur.  256— 
258,  264  ;  1  Jarm.  Wills,  2nd  cd. 
493—4  ;  1  Lead.  Cas.  Eq.  666,  672; 
Barhani  v.  Earl  of  Clarendon,  10 
Hare  126  ;  Dixie  v.  Wright,  32 
Beav.  662. 

(r)  1  Jarm.  Wills,  2nd  ed.  495. 

(d)  Story's  Eq.  Jur.  §  788 ;  see  2 
Spence's  Eq.  Jur.  268—9. 

(c)  Story's  Eq.  Jur.  §  790. 
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Election  to 
take  pro> 
perty  in  an 
tuioonTerted 
Atate. 


A  stranger 
cannot 
enforoe 
con  version. 


Clear  inten- 
tion of  con- 
verrion 
ueceaaary. 


If  upon  the  death  of  the  vendor  a  title  cannot  be 
made,  or  there  was  not  a  perfect  contract,  or  the  Court 
thinks  that  the  contract  ought  not  to  be  executed,  there 
is  no  conversion  of  real  estate  into  personal ;  and  therefore 
the  estate  will  go  to  the  heir  at  law  of  the  vendor.  And 
so  if  upon  the  death  of  the  purchaser  a  title  cannot  be 
made,  or  there  was  not  a  perfect  contract,  his  heir  or 
devisee  will  not  be  entitled  to  the  money  agreed  to  be  paid 
for  the  lands,  or  to  haveany  other  estate  bought  for  him  (a). 
3426. 

And  where  the  conversion  has  not  taken  place,  and  the 
interest  has  vested  absolutely,  whether  in  land  or  money, 
in  one  person,  he  may  elect  to  take  the  property  in  its  un- 
converted state,  and  any  act  or  declaration  of  his,  unequi- 
vocally indicating  an  option  in  which  character  he  takes 
the  property,  will  determine  the  succession  as  between  his 
real  and  personal  representatives  (b).  But  where  it  has 
vested  in  two  or  more  persons,  one  cannot  elect  without 
the  others  or  other  (c).  Also  a  person  contingently 
entitled  to  the  proceeds  of  real  estate  directed  to  be  sold 
may,  pending  the  contingency,  elect  to  take  the  estate  as 
realty  (d).    3426. 

A  stranger  (such  as  the  Crown  or  the  lord  claiming  in 
default  of  heirs)  is  not  entitled  to  call  for  a  conversion  (e). 
3426a. 

In  general,  Courts  of  Equity  do  not  incline  to  change 
the  quality  of  the  property  as  the  testator  or  intestate  has 
left  it,  unless  there  is  some  clear  act  or  intention  by  which 
he  has  unequivocally  lixed  upon  it  throughout  a  definite 
and  different  chaxacter  (/).     3427. 


(a)  Sugd.  Concise  View,  \M  ]  Rt' 
Batter  sea  Park  Acts,  lie  A  moldy  82 
Beav.  .591. 

(h)  Cookxoii  V.  CooJi^oHf  12  CI.  & 
Fin.  121  ;  Story's  Eq.  Jur.  §  793, 
1218  ;  2  Spence's  Eq.Jur.  270,271; 
1  J  arm.  Wills,  2nd  ed.  507. 


(c)  HoU(tway  v.  Radcllffe,  23 
Beav.  163. 

(jV)  Meek  v.  DevenUh,  L.  K.  6  Ch. 
D.  666. 

(O  2  Spence's  Eq.  Jur.  266. 

(/)  story's  Eq.  Jur.  §  1214. 
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Where  the  intention  in  marriage  articles  is  plain,  that  /g^cn^'g 
a  conversion  should  be  made,  but  consents  of  the  parties  ^^^^^^^ 
interested  to  the  actual  purchase  cannot  be  obtained,  as  otSn^r-^ 
required  by  the  instrument,  by  reason  of  their  deaths  or  "**"* 
for  some  other  cause,  there,  if  any  convenient  purchase 
could  have  been  obtained,  the  Court  will  take  upon  itself 
to  judge,  whether  such  consents  ought  to  have  been  given, 
and  the  conversion  being  the  paramount  object,  it  will  be 
considered  as  made ;  else  the  parties  to  consent  would 
have  the  option  of  determining  whether  the  property 
should  be  real  or  personal,  which,  unless  it  be  clearly  given 
to  them,  will  not  be  permitted.    An  equitable  conversion 
of  land  into  money  or  of  money  into  land  takes  place  by 
force  of  the  direction,  notwithstanding  the  conversion  or 
investment  is  directed  to  be  made  with  the  approbation  of 
certain  parties ;  and  legatees  of  legacies  out  of  a  property 
directed  to  be  converted  with  the  consent  in  writing  of  the 
tenant  for  life  are  entitled  to  their  legacies,  whether  the 
property  be  converted  or  not ;  and  the  residuary  legatees 
of  the  proceeds  are  entitled,  subject  to  the  legacies,  to  the 
estate  itself,  if  not  converted  (a).     3428. 

Where  personalty  is  directed  to  be  converted  as  soon  as  ?!j"*.  * 
conveniently  may  be,  there,  as  between  the  executors  and  <»n^er«ion. 
the  persons  interested  in  the  estate,  the  personalty  is  to  be 
considered  as  converted  within  a  year,  that  being  con- 
sidcredas  the  time  within  which,  in  the  generality  of  cases, 
it  may  be  converted  with  ordinary  diligence  (b).  And 
where  a  sale  of  real  estate  is  directed  to  be  made  with  all 
convenient  speed,  twelve  months  is  to  be  considered  as  the 
time  within  which  a  sale  might  reasonably  be  made,  as 
regards  the  rights  of  a  person  who  is  to  take  a  beneficial 
interest  on  the  conversion  of  the  property  (c).     3429. 

(a)  2  Spenoe's  Eq.  Jur.  260,  261.  (r)  Vickerg  v.  Scott,  S  My.  &  K. 

(ft)  2  Spence'8  Eq.  Jur.  42,  565,       5U0. 
n.  (O ;  1  Jann.  Wills,  2nd  ed.  514. 
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t!*2^c^*8.      ^^  ^^*  accompanied  by  a  direction  to  re-inv^t  in  land, 

^r^^]Z      an  absolute  direction  to  sell  real  estate  in  any  event  by 

Sitj^wJ.     converting  it  into  personalty,  renders  it  liable  to  the  legacy 

dimitirai'for  duty,  cvcn  tfaough  the  beneficial  donees  should  elect  to 

take  it  in  an  unconverted  state.     But  a  mere  trust  for 

sale  for  payment  of  debts,  or  a  discretionary  power  to 

sell,  does  not  render  the  estate  liable,  at  least  if  it  is  not 

sold  (a).     3430. 

FaUure  of        Where,  in  the  events  that  happen,  the  contemplated 

oonvereion    obicct  for  which  a  couversiou  of  land  into  money  or  money 

under  a  wilL        •'  ^  w 

into  land  is  dii*ected  by  will  to  be  made,  does  not  exist  at 
all,  the  Court  will  not  vaiy  the  property  from  that  state  in 
which  it  was  found  at  the  death  of  the  testator ;  for  where 
the  purpose  fails  the  intention  fails  (b).  But  if  any  event 
has  happened  on  which  the  conversion  ought  to  have  taken 
place,  though  the  object  for  the  conversion  afterwards  may 
have  ceased  to  exist,  or  partially  fidls,  the  property  will  be 
treated  as  if  converted  (c).  3431. 
undwpoaed-      Where  real  estate  is  directed  by  will  to  be  sold  for 

of  produce  •f 

^dS^j^tiLL  certain  purposes,  so  much  of  the  real  estate  or  the  produce 
thereof  as  is  not  effectually  disposed  of  by  the  will  at 
the  testator's  death,  from  silence,  or  from  the  invalidity  of 
the  testamentary  disposition,  or  from  the  contingency  not 
happening  on  which  it  was  to  take  effect,  or  from  sub- 
sequent lapse,  will  not  go  to  the  next  of  kin  or  to  a 
residuary  legatee,  but  will  result  to  the  heir,  unless  the 
testator  has  sufficiently  declared  his  intention  that  the 
produce  of  the  real  estate  should  be  deemed  personalty, 
whether  such  purpose  is  to  be  effected  or  not :  and  the 
interest  thus  undisposed  of  results  as  part  of  the  old  use, 
and  descends  as  realty  to  the  heir,  in  his  character  of 

(ay  11  Jama.  &  Byth.  by  Sweet,  Hem.  662,  673. 

612  (ft) ;  2  Spence's  Eq.  Jur.  267 ;  (c)  See  2  Spence's  Eq.  Jur.  262  ; 

1  Jarm.  Wills,  2nd  ed.  506.  Baggier  v.  Fack^^eU,  26  Beav.  471  ; 

(h)  2  Spence's  Eq.  Jur.  234,  261 ;  Wall  v.  CoUshead,  2  D.  &  J.  683 ; 

Bucltana^n  v.  Harruim,  1  Johns.  &  WiUon.  v.  QiU'»,  28  Beav,  215. 
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heir,  if  the  sale  was  unnecessary,  but  results  to  him  as 
personalty,  if  the  sale  was  necessary  {a).  If  the  testator 
directs  expressly  or  by  necessary  implication  that  the  pro- 
ceeds of  the  real  estate  shall  be  considered  as  having  been 
converted  into  personalty  before  his  death  ;  and  k  fortiori 
if  he  directs  that  it  shall  be  treated  as  personal  estate  for 
every  purpose,  whether  disposed  of  by  his  will  or  not,  and 
whether  as  regards  legatees  or  next  of  kin,  such  a  direc- 
tion operates  to  give  the  next  of  kin,  as  against  the  heir, 
any  portion  of  the  proceeds  that  may  lapse  or  not  be 
effectually  disposed  of  {b).  But  where  it  is  possible  to 
construe  words  of  exclusion  of  the  heir,  or  words  expres- 
sive of  an  intention  that  the  property  should  be  considered 
as  personal  estate,  as  merely  expressive  of  an  intention 
that  there  should  be  a  conversion  for  the  purposes  of  the 
will,  or  that  the  exclusion  of  the  heir  was  only  in- 
tended for  the  accomplishment  of  the  purposes  of  the 
will,  and  there  is  any  purpose,  however  limited,  as  pay- 
ment of  costs,  for  which  the  conversion  may  have  been 
directed,  the  heir  will  take,  and  not  the  next  of  kin. 
And  no  words,  however  strong,  expressive  of  an  intention 
to  exclude  the  heir,  will  be  sufficient  for  that  purpose, 
unless  there  is  a  gift  to  the  next  of  kin,  either  by  express 
words  or  by  plain  implication.  Hence  a  mere  direction 
that  the  proceeds  shall  be  deemed  part  of  the  personal 
estate,  or  a  reference  to  a  mixed  fund  by  the  name  of 
personal  estate,  or  even  a  direction  that  the  proceeds  shall 
be  ".considered  to  all  intents  and  purposes  part  of  the  per- 
sonal estate,"  will  not  be  sufficient  to  give  the  surplus  of 
the  real  estate  to  the  next  of  kin.     And  it  was  even  held 

(a)  2  Spence's  Eq.  Jur.  233 ;  1  Hospital,  10  Hare  19 ;  Bvofuman 

Rop.  liCg.  by  White,  517, 533;  Aek-  v.  Harrison,  1  Johns.  &  Hem.  662, 

ntyd  V.  Smithsnn,  I  Lead.  Cas.  Eq.  673 ;  1  Jarm.  Wills,  2nd  ed.  526 — 

2nd   cd.   690   ct  seq. ;    Taylor  v.  9 ;  1  Lead.  Cas.  Eq.  704—5. 
7hi/hn;  3  D.  M.  &  G.  190;  RobiiMon  (h)  2  Spence's  Eq.  Jur.  237;  I 

V.    The   0(trernors  of  tlw  London  Rop.  Leg.  by  White,  617. 
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t!*s"cu^3  ^^^^  ^^^  ^^^^  took,  notwithstanding  a  declaration  that  the 
trustees  should  stand  possessed  of  the  proceeds  as  ''  a  fund 
of  personal  and  not  of  real  estate/'  followed  by  the  words 
"  for  which  purpose  I  declare  that  such  proceeds  or  any 
part  thereof  shall  not  in  any  event  lapse  or  result  for  the 
benefit  of  my  heir  at  law  "  (a).  If,  however,  there  appears 
to  have  been  no  particular  motive  for  changing  the  nature 
of  the  real  fund,  and  the  testator  has  declared  or  shown 
an  intent  that  he  meant  to  dispose  of  his  real  as  personal 
estate,  then  the  land  will  pass  under  a  residuary  personal 
bequest  as  personal  estate  (b).  If  a  testator  converts  his 
real  estate  for  all  the  purposes  of  his  will,  so  as  to  affect 
the  character  of  the  property  as  between  the  real  and  per- 
sonal representatives  of  persons  taking  under  the  will,  that 
will  not  prevent  the  heir  from  taking,  by  way  of  resulting 
trust,  any  part  which  .is  undisposed  of,  or  not  effectually 
disposed  of;  as  where  it  is  the  subject  of  limitations  which 
are  too  remote  (c).  But  what  he  so  takes  will  vest  in  him 
as  personal  estate  (d),  unless  the  other  parts  are  devoted 
to  the  payment  of  charges,  and  he  chooses  to  pay  them  off, 
and  thereby  prevent  a  sale,  and  take  the  estate  (e).  The 
question  whether  the  surplus  proceeds  of  the  trust  pro- 
perty belong  to  the  real  or  personal  representative  is  not 
affected  by  the  state,  whether  of  realty  or  personalty,  in 
which  such  surplus  is  found,  although  the  state  of  the  pro- 
perty might  affect  the  character  in  which  such  surplus  would 
go  to  one  or  the  other  of  such  representatives  (J"),  3432. 

S>!SSS*"       Where  real  estate  is  directed  to  be  converted  by  deed, 

(a)  Sec2Spence'8Eq.Jur.237—  (b)  1  Rop.  Leg.  by  White,  523, 

8  ;  1  Jai-m.  Wills,  2nd  ed.  530—1  ;  537. 

1  Lead.  Gas.  Eq.  706—7  ;  Johntim  (r)  2    Spence's    Eq.   Jur.   234 ; 

V.    Woodi(y  2  Beav.  409  ;  FUnt  v.  Ihtrley  v.  Ecelyn,  16  Sim.  290. 

Warren,   16   Sim.  124;  TayUtr  v.  (rf)  2   Spence's    Eq.    Jur.  242; 

Taylivr,  3  D.  M.  &  G.  190;  Bobinsm  Burley  v.  Ecelyn,  16  Sim.  290. 

V.   The   Ooverruirx  of  the  Lond<m  (^')  2  Spence's  Eq.  Jur.  234. 

Hospital,   10   Hare   19;   Fitch  v.  If)  O'riJithsy.Jtirktffjc,  7  Hhre 

VVfber,  6  Hare  145.  299. 


OF   CONVERSION.  1377 

even  though  not  till  after  the  death  of  the  owner,  there  is  t.^  j'^h.^j. 
a  constructive  conversion  from  the  delivery  of  the  deed,  „f  ,.^^1  ^uto 
not  only  for  the  purposes  of  the  deed,  but  '^  out  and  out,"  '^^J '' 
so  as  to  cause  any  surplus  that  may  not  be  effectually 
disposed  of  by  the  deed  to  result  to  the  t^rantor,  settlor,  or 
mortgagor  as  peraonalty,  and  thereby  preclude  in  equity 
the  title  of  his  heir  from  ever  arising  ;  unless,  indeed,  the 
whole  of  the  purposes  of  conversion  fail  from  the  moment 
of  the  execution  of  the  deed ;  in  which  case  the  entire 
property  results  to  him  as  realty,  as  if  no  convei*sion  had 
ever  been  directed  (a).     3433. 

The  same  rule,  for  the  same  reason,  would  seem  to  undisposed- 

'  'of  prodncfl 

apply  to  a  sale  of  real  estate  under  an  order  of  a  Court  ^^^^^^ 
of  Equity,  on  the  application  and  in  the  lifetime  of  the  rlif.rrt'lV^ 
owner :  for  there  a  constructive  conversion  would  take    '"' '' 
place  from  the  date  of  the  order.     But  where  the  order  ls 
only  for  a  sale  of  a  part,  or  of  so  much  as  may  be  neces- 
sary, or  the  application  for  a  sale  is  not  made  by  the  owner 
of  the  realty,  but  is  made  against  his  will,  or  he  merely 
accjuiesces  in  it,  there  it  has  been  held  by  some  judges 
that,  although  the  estate  be  all  converted,  any  surplus  will 
belong  to  the  heir  at  law ;  for  the  conversion  will  only  be 
regarded  as  constructively  co-extensive  with  the  purposes 
of  the  suit  or  proceeding  (b).    But  Sir  G.  Jessel,  M.  R.,  has 
held  that,  if  the  conversion  is  rightfully  made,  all  the 
consequences  of  a  conversion  must  follow  (r).     3434. 

Where  real  estate  is  not  ma<le  a  subsidiary  fund,  but  a  ij'»Hii'^i'"«*wi 

•'  ui  jMiii;  of 

testator  creates  from  real  and  personal  estate  a  mixed  or  ""''*^  '""^ 
general  fund,  and  directs  the  whole  of  that  fund  to  be 
applied  for  certain  purposes,  as  for  the  payment  of  debts 
and  legacies,  he  does  in  effect  direct  that  the  real  and 

(a)  BiggHv,  Andrews,h^\mA2.i\  Exora.  5th  ed.  586,  n.  (p), 

OnflithHy.  Rirktttx,  7  Hare  290;  (h)  Cook/' y.  Dmlei/, 22. Beav.  19*): 

Clarke  v.  Fraaklin,  4  K.  &  J.  260  :  Jfrmy  v.  Preston,  13  Sim.  356. 

Ltu'd  J^ldon's  remarks  in  Hipleyv.  (r)  Stted  v.  Prerci'.  L.  F.  1^  Kq. 

Waterworth,  7  Ves.435;  1  Wms.on  192,  197. 
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/j^CH^k  personal  estates  which  have  been  converted  into  that  fund 
shall  answer  the  stated  purposes  pro  rata,  according  to 
their  respective  values.    If  any  of  those  purposes  fail,  then 
the  i)art  of  the  fund  which  upon  this  principle  would  other- 
wise have  been  applicable  to  those  purposes  is  undisposed 
of.     So  far  as  this  part  of  the  fiind  has  been  composed  of 
real  estate,  the  heir  is  to  have  the  benefit  of  it,  as  so  much 
real  estate  undisposed  of,  whether  the  estate  be  eventually 
sold  or  not ;  and  so  far  as  this  part  of  the  fund  has  been 
composed  of  personal  estate,  it  is  personal  estate  undis- 
posed of,  for  the  benefit  of  the  next  of  kin  (a).     3435. 
uudiaiw^-      Where  money  is  bequeathed  to  be  laid  out  in  land,  the 
<u^todto    same  principle  applies  as  where  land  is  directed  to  be 
J^iSd.  or  of  converted  into  money:  the  conversion  will  operate  only 
thcrSof.  "**  so  far  as  the  will  disposes  of  the  land  into  which  it  is  to 
be  converted;  so  that  if  the  land  is  devised  for  a  limited 
estate  only,  the  produce  of  the  fund,  or  the  fund  itself,  if 
unconveiied,  beyond  the  interest  so  given,  will  result  to 
the  testator's  next  of  kin  as  personalty,  unless  it  be  given 
away  to  some  other  person  (i).     Where  a  testator  directs 
his  personal  estate  to  be  converted  into  real  estate  for 
certain  purposes,  some  of  which  fail,  there,  afber  the  pur- 
poses which  can  take  effect  are  satisfied,  the  heir  is  not 
entitled  to  the  unconvei-ted  personalty  as  impressed  with 
the  character  of  realty  (c).     But  if  there  is  a  residuary 
legatee,  he  is  entitled  to   it.     And  if  it  has  not  been 
converted,  he  may  elect  to  take  it  either  as  realty  or 
personalty.    But  if  he  dies  without  indicating  his  election, 
it  will  go  to  the  person  or  persons  entitled  to  his  personal 
estate  (d).     Where  personal  estate  is  bequeathed  upon 
trusts  which  ultimately  fail,  land  purchased  before  the 

(fl)  2    Spence's    Eq.  Jur.  285  ;  y.  Oodlee,  1  Johns.  536,  682. 
Minsoft  v.    Woods,  2  Beav.  409;  ^e)Her(]fordy.Itave7ihUl,lBetky, 

Aokroyd  v.  Smitlutim,  1 B.  C.  G.  603.  481. 

(*)  2  Spence's  Eq.  Jur.  235  ;  1  (^  Hereford    v.    Bavet^hiU,   5 

Jarm.  Willfl,  2nd  ed.  527  ;  Beynolds  Beav.  51. 
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failure  of  the  trusts  goes   to  the  next   of  kin  as  real  j2^}2w!h. 
estate  (a).    3436. 

Whenever  a  trade  partnerahip  purchase  real  estate  for  o/J^j^rtoer- 
the  partnership  purposes,  and  with  the  partnei^ship  funds,  ****P' 
it  is,  as  between  the  real  and  personal  representatives  of 
the  partners,  personal  estate.  But  where  the  land,  and 
not  the  trade,  is  the  principal  object,  and  the  trade  is 
merely  ancillary  to  the  beneficial  enjoyment  of  the  land, 
or  a  part  of  it,  the  doctrine  will  not  apply ;  so  that,  if 
one  of  the  co-owners  dies  intestate,  his  share  in  the  land 
will  pass  to  his  heir,  and  not  to  his  legal  personal  repre- 
sentative (b).     3437. 

(ff)    CurU'ut  V.    Wormald,  L.  R.       41)5,  506  ;  Steivard  v.  Blakeway,  L. 
10  Ch.  D.  172.  R.  6  Eq.  479  ;  4  Ch.  Ap.  603. 

(ft)  Darhy  v.  Darhy^  3  Drewry 
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CHAPTER  IV. 

OF   ELECTION. 

paht  IV.    Election  is  the  choosing  between  two  rights,  by  a  person 

1 .  J,  '  H.  4. 

who  derives  one  of  them  under  an  instrument  in  which 

Dctiuitiun. 

a  clear  intention  appears  that  he  should  not  enjoy  both. 
3438. 
Pnm  ipU:  of  The  principle  of  election  is,  that  no  one  shall  claim 
under  and  in  opposition  to  the  same  instrument.  Thei*e 
is  a  tacit  condition  aimexed  to  all  provisions  of  this 
nature,  that  the  person  taking  do  not  disturb  the  dispo- 
sition which  his  benefactor  has  made  (a).     3439. 

Election  arises  in  equity  in  cases  where  a  grantor,  or 
more  commonly,  a  testator,  gives  away,  either  knowingly 
or  by  mistake,  that  in  which  he  has  no  interest,  or  the 
whole  of  that  in  which  another  person  besides  himself  has 
an  interest,  and  in  the  same  instrument  makes  a  gift  to 
the  owner  of  the  property  so  given  away,  or  to  the  person 
entitlod  to  such  interest.  In  such  cases  the  owner  of  such 
])roperty,  or  the  person  entitled  to  such  interest,  cannot 
both  take  the  gift  and  retain  his  own  property  or  interest; 
but  if  he  takes  the  gift,  he  must  resign  his  own  pro- 
perty or  interest.  On  the  other  hand,  if  he  elects  to  hold 
his  own  property  or  interest,  or,  as  the  phrase  is,  if  he 
elects  against  the  instrument,  he  cannot  have  the  gift ; 
or  at  least  he  cannot  have  the  entire  gift  without  com- 
pensating the  person  whom  he  has  disappointed  by 
electing  to  take  his  own  property.  In  such  cases,  equity, 
in  not  suffering  the  disposition  by  which  the  gift  is  made 

(fl)  2  Sugd.  Pow.  144—5. 
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to  enure  to  the  benefit  of  the  person  so  electing  against 
the  instrument,  will  not  render  that  disposition  inoperative, 
but  will  make  it  the  means  of  effectuating  that  intention 
of  the  author  of  the  instrument  which  such  person  has 
frustrated  by  so  electing  to  retain  his  own  property  or 
interest:  for,  equity  will  treat  the  gift,  or  at  least  a  part  of 
it,  as  a  trust  in  the  donee  or  devisee,  the  person  so  elect- 
ing, for  the  benefit  of  the  party  disappointed  by  such 
person's  refusing  to  give  up  his  own  property  or  interest(r(). 
Indeed,  the  doctrine  of  election  can  never  be  applied 
where  an  election  is  made  contrary  to  the  instrument, 
unless  the  interest  that  would  pass  by  it  is  of  that  freely 
disposable  nature,  that  it  can  be  laid  hold  of  to  compensate 
the  party  who  suffers  by  the  exercise  of  such  election 
against  the  instrument.     Thus,   where  there  is  a  fund  viU'^'^um  by 

*^  'an  Hp- 

subject  to  the  appointment  of  a  father  amongst  his  children,  i**''"^^*"- 
and  the  father  appoints  a  part  to  some  of  his  children 
and  the  other  part  to  persons  not  objects  of  the  power,  any 
child  who  is  an  appointee  may  both  take  his  appointed 
share,  and  also  claim  his  share  of  the  improperly  appointed 
portion,  as  in  default  of  appointment.  But  if  there  is  a 
power  to  appoint  to  two,  and  the  donee  of  the  powiM' 
appoints  to  one  only,  and  gives  a  legacy  to  the  other,  he 
cannot  claim  the  legacy  and  also  dispute  the  validity  of  the 
appointment  (i).     So  where  a  man,  having  a  power  to 


Qi^  See  .Story's  Eq.  Jur.  §  1077, 
note,  1081—1084,  1086.  1088,  1081), 
109H  ;  2  Spence'8  Eq.  Jur.  58<;.  587. 
588,  601—604  :  2  8ujrd.  Pow.  155  ; 
1  Jarm.  Wills,  2nd  ed.  371—3; 
*SVm»  V.  Ilolmeif^  19  Beav.  471  ; 
Wifitour  V.  ai/ton,  21  Beav.  447; 
8  D.  M.  At  G.  641  ;  StepJiem  v. 
Stephen*^  3  Drovvry  697  ;  Atttichc 
V.  Pcterx^^  K.  <fc  .1.437  ;  (inisocnor 
v.DHrston,2')  Beav.  97  ;  Fitzx'imam 
V.  Fitz9imom,  28  Beav.  417  ;  I f on  if- 
fcoofl  V.  Fomter  (No.  2).  30  Beav.  1 4  ; 
Bofcelltv.Jenkhutj  2  Johns.  &  Hem. 


706;  Whitley  V.  Wh}tleif,'^\  Punv. 
173;  1  D.  J.  &  S.  617;  Milltr  v. 
T/mrffood,  33  Beav.  496  ;  Orixxi-ll  v. 
Swinh4U',  L.  R.  7  Eq.  291  ;  Couff^  v. 
Acworth,  L.  K.  9  Eq.  519 ;  Coopr}-  v. 
Cnoprr,  T..  K.  6  Ch.  Ap.  15  ;  7  H.  L. 
53  ;  Wilkinson  v.  Bent,  L.  K.  6  Cli. 
Ap.  339;  Mtddleton  v.  W'ntdrosx, 
Ti.  R.  16  Eq.  212  ;  Roger.^  v.  Jonns, 
L.  R.  3  Ch.  D.  688. 

(Jt')  2  Spence's  E(i.  Jur.  :.9() :  2 
Siigd.  Pow.  148—9;  lit-  Fon-hr's 
Truxtft,  27  Beav.  362. 
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'^i^cn!'4.  appoint  tx)  A.  a  fund  which  in  default  of  appointment  is  to 
be  given  to  B.,  exercises  the  power  in  favour  of  C,  and 
gives  other  benefits  to  B.,  although  the  execution  is  merely 
void,  yet  if  B.  will  accept  the  gifts  to  him,  he  must  convey 
the  estate  to  C.  according  to  the  appointment.  Again, 
where  a  father  authorized  his  wife  to  execute  a  powei 
vested  in  himself,  and  gave  the  objects  of  the  power  other 
benefits,  although  the  father  could  not  delegate  the  power, 
yet  it  was  held,  that  any  person  who  should  defeat  what 
the  mother  had  done  by  what  was  in  truth  no  power, 

woTtia  not    should  havc  no  benefit  under  the  £Etther's  will  (a).     But 

creating  a 

*S^uL  words  of  mere  desire,  expectation,  or  wish,  do  not  create  a 
case  of  election  (b).  And  hence,  where  a  testator  bequeaths 
his  own  property  to  persons  who  are  objects  of  a  power, 
and  also  appoints  to  them  the  fund  over  which  he  has 
the  power  of  appointment,  in  terms  which  per  se  would 
give  the  absolute  interest,  but  then  adds  a  request  that 
they  would  leave  the  appointed  fiind  to  their  children,  who 
are  not  objects  of  the  power,  the  precatory  words  do  not 
create  a  case  of  election  either  to  accept  a  limited  appoint- 
ment, leaving  the  remainder  for  their  children,  or  else  to 
relinquish  the  legacies,  but  the  words  relating  to  the 
appointed  fund  amount  to  an  absolute  appointment  to  the 
objects  of  the  power,  with  a  condition  inconsistent  with 
the  power,  which  is  simply  void ;  and  therefore  they  are 
entitled  to  both  funds  (c).     3440. 

PrimS,  facie,  it  is  not  to  be  supposed,  nor  must  it  be 
proved  by  extrinsic  evidence,  that  a  testator  disposes  of 
that  which  is  not  his  own,  so  as  to  raise  a  case  of  election. 
It  must  appear  on  the  will  itself,  by  plain  demonstration 
or  by  necessary  implication  (d).    3441. 

(a)  2  Sugd.  Pow.  148—1).  (<f)  2  Sp.  Eq.  Jur.  592,593,  59,"  ; 

(h)  LangxUnv    v.    Lan^gxUm.  21  TTiw^^wr  v.  67(^[fwi,  21  Bea v.  447;  8 

Beav.  552.  D.  M.  &  G.  641  ;  Miller  v.  Tlinr- 

(6-)  Blacltet  V.  Lamb,  14  Beav.  good^  38  Beav.  496, 
482.     Bee  supra,  par.  2133. 
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Where  persons  are  named  as  residuary  appointees,  and  r^2Tc^^- 
also  as  legatees,  in  the  same  will,  they  are  not  obliged  to  N^ei^ion 
elect  between  the  residuary  appointment  and  their  lega-  ^J m?dei 

.  .  J 1      •  •  -I  •     i  J.  same  will. 

cies,  so  as  to  give  up  their  residuary  appointment  or 
their  legacies,  in  order  to  give  eflFect  to,  or  compensate 
the  persons  claiming  under,  a  particular  appointment 
void  for  remoteness ;  for  they  claim  each  gift  under  the 
will  itself,  and  neither  of  them  is  dehors  the  will  or 
adverse  to  it  (a).    3442. 

The  doctrine  of  election  applies  even  where,  in  a  will  ^/*gj^*^****" 
not  within  the  Wills  Act  (1  Vict.  c.  26),  a  devise  of  an  t^^l^^^ 
estate  is  made  to  the  testator's  heir,  and  the  heir,  accord-  ^'^' 
ing  to  the  old  rule,  takes  such  estate  by  descent,  and  not 
by  purchase,  and,  by  the  same  will,  the  testator  devises 
to  another  person  an  estate  belonging  to  the  heir,  over 
which  the  testator  has  no  disposing  power  (6).     8448. 

The  same  doctrine  of  election  also  applies  in  cases  where 
it  was  apparently  a  testator's  intention  to  dispose  of  all 
the  property  he  might  have  at  the  time  of  his  death,  and 
the  heir,  who  is  a  devisee  under  the  will,  claims  property 
which  was  purchased  subsequently  to  the  will,  and  which, 
consequently,  under  the  old  law,  did  not  pass  by  the  will, 
but  was  intended  to  pass  to  another  person  under  the 
general  words  of  the  will  (c).  But  where  a  will,  made 
before  the  year  1838,  is  void  as  a  devise  of  land,  either 
from  the  incapacity  of  the  devisor  or  from  its  not  being 
duly  executed,  and  is  good  as  to  personal  estate,  the 
heir  may  take  a  legacy  under  it,  without  relinquishing 
his  light  by  descent ;  because,  as  to  the  land,  there  is  in 
fact  no  disposition  of  it,  and  consequently  no  election  (rf). 

(a)   Wollojfton  v.  Kimj,  L.  R.  8  2  Johns.  &  Hem.  21«. 

Eq.  165.  (r)  Story's  Eq.  Jur.  §   1094  ;  6 

(ft)  Story's  Eq.  Jur.  §   1094  :  2  Cruise  T.  38,  c.  2,  §  28  ;  8ugd.  Con- 

Spencers  Eq.  Jur.  589 ;  2  Rop.  J^eg.  ciseView,  127;  Schroder  v.  Sfihroder^ 

by  White,  1596 ;  Schroder  v.  Schro-  1  Kay  678. 

der,  1  Kay  578  ;  Haiic  ey.  Trewhit,  {d)  6  Cruise  T.  38,  c.  2,  §  26  ;  2 
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r  ro^L  4.  ^"^  although  the  will  were  not  duly  executed  according 
"  ~  to  the  statute,  still  if  it  contained  an  express  condition 
that  any  legatee  who  might  not  comply  with  its  terms 
should  forfeit  all  benefit  under  it,  there  the  heir  would,  by 
force  of  the  condition,  be  obliged  to  make  his  election  (a). 
3444. 

It  appiiw         The  doctrine  is  ecjually  applied  to  all  interests,  whether 

kiiiWof  immediate  or  remote,  vested  or  contingent,  of  value  or 
of  no  value,  and  whether  in  real  or  personal  estate  (A). 
3446. 

It  w  not  It  has  been  held  that  the  doctrine  of  election  does  not 

niitH«l  by  ^  .  .  .  « 

Miiwequeiit  applv  to  an  instrument  which  was  valid  at  the  time  of 
execution  as  to  all  the  property  comprised  in  it,  but  was 
considered  inoperative  as  to  some  of  the  property  by  sub- 
sequent events  (c).     3446. 

To  what  According  to  the  preponderance  of  authority  and  prin- 

ext«nta  &  I        t  J  r 

pereon         ciplc,  a  pcrson  electing  agfainst  a  will  does  not  forfeit  the 

**?i"orfdtB  whole  of  the  benefit  intended  for  him,  where  the  value 

or*V)l!jul^t.    of  the  gift  exceeds  that  of  his  own  property  or  interest ; 

but  he  is  only  obliged  to  compensate  in  value  the  claimant 

whom  he  has  disappointed  by  his  refusing  to  give  up  his 

own  property  or  interest  (d).     For,  a  Court  of  Equity 

interfering  to  control  his  legal  rights,  for  the  purpose 

of  executing  the  intention  of  the  testator,  is  justified  in 

its  interference,  so  far  only  as  that  purpose  requires  (e). 

3447. 

^rtv^lif'tho       ^^  ^'^®  party  has  mortgaged  the  interest  he  takes  in  his 

inriMiHoH*   own  right,  and  then  is  suffered  to  elect  to  take  under  the 

will,  the  mortgage  must  be  satisfied  out  of  the  interest 

provided  for  him  by  the  will  (/).     3448. 

Ho|).  Le<r.  by  White.  ir)95  ;  1  Jarm.  (<•)  BJ-aiklocli  v.  Grindlf,  L.  R.  7 

Wills.  2nd  ed.  874.  Kci.  215. 

i^u)  2  Uop.  Lo^^  by  Whito,  159:)  ;  (r/)  Story's  Ya\.  Jur.  §  1085  ;    2 

1  .Ijivm.  Wills.  2n(l  ed.  H75.  Si)oncc'sKq.Jur.(J01— 604  ;  IJarm. 

(/;)  Story '.s  Va\.  Jur.  $   lOlHi:   2  Wills,  2ud  ed.  H72— 3. 

S}K'iu-(*"s    !•]([.  Jur.   5SS  :    1    .lami.  (r)  Stoiy's  Kq.  Jur.  §  1(^85,  note. 

Wills.  2iid  ed.  :J72.  (/)  2  Sugd.  Tow.  164. 
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A  person  may  decline  one  benefit  given  him  by  a  will,  /2'*ch^*4 
such  as  a  legacy  charged  with  a  portion,  without  being  ^^^.^^  ^ 
precluded  from  taking  another  benefit  by  the  same  will ;  SiiSflt!!' 
unless  it  is  fairly  inferable,  from  the  nature  of  the  different 
benefits,  that  he  should  either  take  all  or  reject  all  (a). 
8449. 

Election  may  also  arise  where  a  person  claims  both  Election  in 

**  ^   ^  '  the  case  of  a 

under  and  in  opposition  to  a  settlement.     It  is  a  rule  •**'*®"*®***- 
that  a  person  will  not  be  allowed  to  take  under  and 
against  the  same  instrument  (b).     3460. 

The  party  is  not  bound  to  make  an  election  till  all  ^^^  ^ 
the  circumstances  are  known.     And  if  he  should  make  a  i^roS» 
choice  in  ignorance  of  the  real  state  of  the  funds,  or  under  gt^^' 
a  misconception  of  the  extent  of  the  claims  on  the  fund 
elected  by  him,  it  will  not  be  conclusive  on  him.     And 
in  order  to  make  an  election^  he  is  entitled  to  have  a 
discovery,  and  to  have  all  the  accounts  taken,  to  ascertain 
the  real  state  of  the  fund  (c).    3461. 

Election  by  conduct  must  be  by  a  person  who  has 
positive  information  as  to  his  right  to  the  property,  and, 
with  that  knowledge,  fiiUy  means  to  give  that  property 

up  (^0.     8452. 

An  election  may  be  presumed  from  a  long  acquiescence  Election 
or  from  other  circumstances  (e).  Remaining  in  possession 
of  two  estates  held  under  titles  not  consistent  with  each 
other,  affords  no  conclusive  proof  of  the  kind  (/).  The 
doctrine  of  election  is  not  of  the  nature  of  a  positive  rule 
of  law  which  a  person  is  bound  to  know.     And  there- 

(a)  Story's  Bq.  Jur.  §  1081  ;  see  1591—2;    Wint(mr  v.   ClifUm,  21 

2  Spence's  Eq.  Jur.  591.  Beav^.  447. 

(ft)  Anderson -7.  Abbott,  23  Beav.  (tf)  WiUim  v.  Thombtiry,  L.  R. 

457  ;    Mflgley  v.   Ward,  29  Beav.  10  Ch.  Ap.  239. 

407  ;  Bromn  v.  Brown,  L.  R.  2  Eq.  (<?)  Story's  Eq.  Jur.  §   1097 ;  2 

485  ;  QtdrifUfton  v.  Lindsay ^  L.  R.  Spence's    Eq.    Jur.    698 — 600  ;    2 

8  Ch.  Ap.  578,  693  ;  7  H.  L.  854.  Sugd.    Pow.   154  ;    Worth  in^ton  v. 

(c)  Story's  Eq.  Jur.  §  1098  ;   2  Wigginton,  20  Beav.  G7. 

Spence's   Eq.  Jur.   598  ;    2   Sugti.  (/)  Spread  v.  Morgan,  11  11.  L. 

Pow.  164  ;  2  Rop.  Leg.  by  White,  Gas.  588. 
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T.  2,  Ch.  4. 


No  election 
In  the  caae 
of  crfKlitom. 


Mistake 
OB  to 
amount 
of  another's 
interest. 


Disability. 


Persons 
having 
seitorate 
rights  of 
election  as 
next  of  kin 
of  i>eraons 
who  died 
without 
electing. 


fore,  in  order  to  infer  an  election,  it  is  necessary  to  show 
'that  the  person  who  ought  to  elect  was  aware  of  the 
doctrine  (a).     3463. 

The  doctrine  of  election  is  not  applied  in  the  case  of 
creditors.  They  may  take  the  benefit  of  a  devise  for  pay- 
ment of  debts,  and  also  enforce  their  legal  claim  against 
other  funds  disposed  of  by  the  will ;  for  a  creditor  claims 
not  as  a  mere  volunteer,  but  for  a  valuable  consideration, 
and  ex  debito  justitise  (b).     3464. 

Where  a  testator  gives  one  child  a  much  larger  pro- 
perty, under  the  mistaken  impression  that  such  child 
did  not  take  under  the  testator's  marriage  settlement, 
he  is  not  bound  to  elect  between  his  interest  under  the 
settlement  and  the  gift  by  will  (c).     3466. 

Where  the  person  bound  to  elect  labours  under  any 
disability,  as  infancy  or  coverture,  the  Court  will  con- 
sider whether  it  will  be  most  beneficial  for  him  to  take 
under  or  against  the  will  or  deed,  and  will  decree 
accordingly  (rf).    3466. 

Where  a  person  who  had  a  right  of  election,  dies 
intestate,  without  having  exercised  it,  each  of  his  or  her 
next  of  kin  has  a  separate  right  of  election;  so  that 
neither  the  election  of  the  majority  nor  of  the  heir  and 
administrator  will  bind  the  others  {e).     3467. 


(tf)  Spread  v.  Morgan^  11  H.  L. 
Cas.  588. 

(/;)  Story's  Kq.  Jur.  §  1092 ;  2 
Si)ence'8  Eq.  Jur.  592 ;  1  Jarm. 
Wills,  2ncl  cd.  377. 

(r)  Box  y, Barrett, UKS  Eq.  244. 


(rf)  2  Si)ence'8  Eq.  Jur.  587.  As 
to  election  between  dower  or  free 
bench,  and  benefits  given  by  will, 
see  supra,  par.  622 — 7. 

(O  Fytche  v.  J^'ytrJu-,  L.  R.  7 
Eq.  494. 
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CHAPTER   V. 

OF  SATISFACTION   (o). 

Satisfaction  may  be  defined  to  be,  the  makinfif  of  a    partiv. 

•^  .  '    ,  ,         °         .     T.  2.  Ch.  5. 

donation  with  the  express  or  implied  intention  that  it 

shall  be  taken  as  an  extinguishment  of  some  claim  which 
the  donee  has  upon  the  donor  (6).     3468. 

Satisfaction  implies  that  something  has  been  done  in  Difference 

J^  between 

lieu  of  that  which  was  contracted  or  intended  to  be  done,  satjrf'wtion 

and  per- 

But  performance  implies  that  the  identical  act  which  the  'ormauoe. 
party  contracted  to  do,  has  been  done  (c).     3469. 

Equitable  questions  of  satisfaction   usually  arise  in  where 

satisf Action 

three  classes  of  cases  : —    3460.  anaes. 

I.  In  cases  of  portions  secured  by  a  marriage  settle- 
ment. 

.II.  In  cases  of  portions  given  by  a  will,  and  an 
advancement  of  a  donee  afterwards  in  the  testator's 
lifetime. 

III.  In  cases  of  legacies  to  creditors  or  debtors  (rf). 
3461. 

It  is  advisable  to  observe  in  this  place,  with  reference  satisfaction 
to  all  these  classes  of  cases,  that  where  the  satisfaction  presnmi). 

tion  may  he 

is  a  matter  of  presumption,  that  presumption  may  be  "butteci. 
rebutted  either  by  intrinsic  evidence  derived  from  the 
will  itself,  or  by  extrinsic  evidence,  as  by  declarations 
of  the  testator  or  written  papers  (e).     8462. 

(fl)  This  chapter  was  originally  (/?)  2  Rop.  Leg.  by  White,  1109. 

taken  from  the  writer's  Manual  of  (rf)  Story's  Eq.  Jnr.  §  1109. 

Equity  J  urisprudence  ;  but  with  the  (^)  Story's  Eq.  Jur.  §  1102;   2 

addition  of  references  to  Roper's  Spence's  Eq.Jur.  441 — 445;  1  Rop. 

Legacies.  Leg.  by  White,  391  ;  1  Jarm.  Wills. 

(ft)  See  Story's  Eq.Jur.  §1099—  2nd    ed.    343;    In   re    Tmmud'x 

1101,  1106,  and  infra  ;  Sawvel  v.  Estate,  L.  R.  9  Ch.  D.  (Ap.)  3(53, 
Ward,  22  Beav.  347, 
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T!*5J*J;/Ji.  I.  Where  a  portion  or  provision  is  secured  to  a  child 
i.  A.  to  by  ^  marriage  settlement  or  otherwise,  and  the  parent  or 
S^^bj  person  standing  in  loco  parentis — that  is,  a  person  mean- 
ing to  stand  in  the  place  of  a  parent  as  regards  providing 
for  a  relation's  child — afterwards  by  will  giv^  the  same 
child  a  legacy,  whether  particular  or  residuary,  without 
expressly  declaring  it  to  be  in  satisfaction  of  such  portion 
or  provision,  in  such  case,  if  the  legacy  is  substantially 
the  same  in  its  value,  in  its  nature,  in  time  of  payment,  in 
certainty,  and  in  benefit,  with  the  portion  or  provision, 
and  if  it  is  not  given  for  a  different  purpose,  it  will,  in  the 
absence  of  evidence  to  the  contrary,  be  deemed  a  full  satis- 
faction, as  the  presumption  is  against  double  portions.  If 
the  legacy  is  less  in  amount  than  the  portion  or  provision, 
or  if  it  is  payable  at  a  different  period,  then  (looking  to  the 
weight  of  authority)  it  may  be  deemed  a  satisfaction  pro 
tanto,  or  in  full,  according  to  the  circumstances  (a).  A 
testamentary  provision  has  been  considered  an  advance- 
ment in  the  lifetime  of  the  parent,  in  full  or  part  satisfac- 
tion of  the  portion  provided  by  a  settlement  which  contains 
a  declaration  that  advancement  by  the  parent  in  his  life- 
time shall  be  considered  in  full  or  part  satisfaction,  unless 
the  contrary  is  expressly  declared  in  writing  (i).  Where, 
on  a  covenant  to  take  effect  on  the  death  of  the  settlor,  a 
portion  is  settled  on  the  husband  for  life,  and  then 
on  his  wife  and  children,  and  an  absolute  gift  of  other 
property  is  afterwards  made  by  the  settlor  by  will  in 

(a)  Story's  Eq.  Jur.  §  1109, 1110,       nom.  Lard  Chi^hesttr  v.  Qtreutry, 
1103,  1104  ;  2  Spence's  Eq.  Jur.  427       L.  R.  2  H.  L.  72  ;  Glover  v.  Httrt- 


30, 432, 433, 438—440 ;  Ladi/  E.  cup,  34  Beav.  74 ;  Campbell  v.  Camp- 

Thynntf  y.  Earl  of  Glengalh  2  H.  hell,  L.  R.  1  Eq.   383  ;  Paget    v. 

L.  Cas.  153  ;  2  Rop.  Leg.  by  White,  Ore^ftU,  L.  R.  6  Eq.  7  ;  RuMell  v. 

1071  ;  Sir  J,  R»m\Uy,  M.  R.,   in  St,  Aubyn,  L.  R.  2  Ch.   D.  39H  ; 

Montagw  v.  Montague,   15  Beav.  Bennett  y.HimldtncortKjlu^.Qi^h. 

572  ;  Pinehhi  v.  Shnnut,  30  Beav.  D.  «71  ;  In  re  Tussaud's  Estate,  L. 

119  ;  Charlton  v.    We*t,  30  Beav.  R.  9  Gh.  D.  (Ap.)  363. 

124  ;  Coventry  v.CJnehester,2 Hem.  (A)  2  Rop.  I^eg.  by  White.  1098. 
&  Mil.  149  ;  2  D.  J.  &  S.  33«  :  S.  C. 
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favour  of  the  husband,  it  may  be  a  satisfaction  of  the  f^^^^c^i^ 
husband's  life  interest  under  the  settlement,  but  not  of 
the  interest  of  the  wife  and  children  (a),     8463. 

[A  sum  secured  by  bond  in  favour  of  a  natural  child, 
has  been  declared  to  be  satisfied  by  a  share  of  the  capital 
of  a  partnership,  the  value  of  which  share,  according  to 
the  articles  of  partnership,  was  estimated  at  a  much 
larger  sum  (i).]     3464. 

A  gift  to  children  by  the  will  of  a  peraon,  or  a  covenant 
by  him  to  divide  property  among  them,  is  not  within 
the  words  '^  an  advancement  or  payment "  by  him  in 
his  lifetime,  in  a  proviso  as  to  satisfaction  of  their 
portions  (c).     3466. 

11.  Where  a  parent  or  other  person  standing  in  loco  n.  as  to 

.  .  ,  portions  left 

parentis  bequeaths  to  his  own  or  to  his  relation's  child  a  ^y  wui. 
legacy,  whether  particular  or  residuary,  and  afterwards, 
by  an  act  inter  vivos,  makes  a  provision  for  the  same 
child,  of  equal  or  greater  amount,  of  equal  certainty,  and 
substantially  the  same  in  kind  and  in  degree  of  benefit 
without  expressing  it  to  be  in  lieu  of  the  legacy,  or  for 
other  objects  than  those  for  which  the  legacy  was  given, 
in  such  case,  in  the  absence  of  evidence  to  the  contrary, 
it  will  be  deemed  a  satisfaction  or  ademption  of  the  legacy. 
And  if  the  provision  inter  vivos  is  less  than  the  legacy,  it 
will  be  deemed  an  ademption  pro  tauto  (d).  And  the  con- 
firmation of  a  will  by  a  codicil  does  not  revive  a  legacy 


(a)  MvCarogJwr  v,  WhieldoJij  L. 
K.  3  Eq.  236. 

(ft)  In,  re  Lawtg,  Lawes  v.  Lawegy 
L.  R.  20  Ch.  D.  (Ap.)  81. 

(c)  Cooper  v.  Cooper ,  L.  R.  8  Ch. 
Ap.  813. 

((/)  Story's  Eq.  Jur.  §  1111.  and 
note,  and  1112.  1113,  1115,  1103— 
1105  ;  2  Spence'8  Eq.  Jul*.  429,  432 
—485,  438—440 ;  1  Rop.  Leg.  by 
White,  375—379;  HoptvoodY.  Hop- 


wood,  22  Beav.  488  ;  7  H.  L.  Cas. 
728  ;  Schofii'ld  v.  Heap,  27  Beav. 
93  ;  Beckton  v.  Barton,  27  Beav.  99 ; 
Montejiore  v.  Gvedalla,  1  D.  F.  &  J. 
93  ;  Watson  v.  Watson,  33  Beav. 
575  ;  PhUlips  v.  Phillips,  34 Beav. 
19;  Dawnon  v.  Dawson,  L.  R.  4  Eq. 
504;  Xcvin  v.  Drysdalt\  L.  R.  4  Eq. 
517  ;  Cooper  v.  MaoJJofiald,  L.  R. 
16  Eq.  258  ;  Steve^ison  v.  Masson, 
L.  R.  17  Eq.  78. 
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T.  2,  ch.  5.  adeemed  by  an  act  inter  vivos  in  the  interval  between 
the  will  and  the  codicil  (a).    3466. 

A  legacy  may  be  adeemed  by  a  gift,  though  not  made 
on  marriage,  or  on  any  other  occasion  having  a  special 
reference  to  the  donee  (i).    3467. 

In  the  case  of  a  provision  by  will,  followed  by  a 
provision  by  deed,  the  first  being  revocable,  there  is  no 
difficulty  in  the  way  of  the  second  provision  taking  effect 
in  lieu  of  the  first ;  and  no  election  on  the  part  of  the  • 
person  to  be  benefited  is  required.  And  if  the  second 
provision  is  construed  to  be  substitutional,  it  is  properly 
termed  an  ademption.     3468. 

On  the  other  hand,  in  the  case  of  a  provision  by  deed, 
followed  by  a  provision  by  will,  the  first  being  not  revo- 
cable, and  actual  rights  being  conferred  thereby,  it  is 
more  natural  in  one  respect  to  regard  the  second  provision 
as  additional  rather  l^han  as  substitutional ;  and  the 
application  of  the  presumption  against  double  portions  is 
consequently  more  difficult :  and  indeed  no  substitutional 
effect  can  be  given  to  the  will,  except  by  the  election  of 
the  person  intended  to  be  benefited  (c).    3469. 

But  a  bequest  to  a  daughter  is  not  adeemed  by  a  gift 
to  her  husband;  nor  by  an  advance  to  her  on  her 
marriage  for  an  outfit  (d).    3470. 

And  this  doctrine  of  the  constructive  ademption  of 
legacies  has  never  been  applied  to  legacies  to  wives  or  to 
mere  strangers,  unless  under  some  peculiar  circumstances  ; 
as  where  the  legacy  is  bequeathed  for  a  particular  purpose, 
and  a  portion  is  afterwards  given  by  the  testator,  by  an 
act  inter  vivos,  exactly  for  the  same  purpose,  and  for  none 


No  ademp* 
tiou  of 
legacies  to 
wives  or 
straDgers. 


(a)  Montague  ▼.   Montague ^  15 
Beav.  565. 

.    (li)  Zeighton  y.  Leighton^  L.  B. 
18  £q.  458. 

(c)  Lord  Chichester  y.  Coventry^ 
L.   R.  2   H.   L.  72  ;    AtUnson  v. 


Littltf?cood,  L.  R.  18  Eq.  595  ;  In 
re  Tmsaud's  Estate,  L.  R.  9  Ch.  D. 
(Ap.)  363,  380. 

(d)  Ravefiscroft  v.  JoneSy  32 
Beav.  669  ;  Cooper  v.  MacDonaldf 
L.  R.  16  Eq.  258. 
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other,  and  there  is  no  evidence  of  an  intention  to  give  a  /^'*c«^i 
double  portion  (a).  Indeed,  in  the  case  of  strangers,  the 
onus  probandi  is  upon  those  who  contend  that  the  two 
provisions  are  to  be  considered  but  as  one :  whereas,  in 
the  case  of  children,  the  onus  probandi  is  on  those 
who  contend  for  the  double  provision  (b).  The  term 
"strangers"  here  includes  all  who  are  not  legitimate 
children  of  the  donor,  or  children  to  whom  he  has  placed 
himself  in  loco  parentis  (c).     3471. 

III.  A  legacy  given  to  a  creditor,  if  it  is  of  an  amount  ["•  ^  ^ 
equal  to,  or  greater  than,  the  debt,  and  in  other  respects  c«di*o"- 
equally  beneficial,  will,  in  general,  in  the  absence  of  all 
countervailing  circumstances,  be  deemed  to  be  a  satisfac- 
tion of  the  debt,  on  the  principle  that  a  testator  shall  be 
presumed  to  be  just  before  he  is  generous  (d).  But  this 
principle  has  no  application  to  cases  where  the  testator 
expressly  directs  his  debts  to  be  paid,  and  his  assets  are 
sufficient  to  pay  both  debts  and  legacies.  And  the  Court 
leans  very  strongly  against  holding  the  legacy  to  be  a 
satisfaction  (e) ;  so  that  the  rule  is  not  allowed  to  prevail 
where  the  legacy  is  of  less  amount  than  the  debt,  even  as 
a  satisfaction  pro  tanto,  unless  the  creditor  have,  in  the 
debtor's  lifetime,  assented  to  such  an  arrangement ;  nor 
where  there  is  a  difference  in  the  time  of  payment  of  the 
debt  and  of  the  legacy ;  nor  where  they  are  of  a  different 
nature  as  to  the  subject-matter  or  as  to  the  interest 
therein ;  nor  where  a  particular  motive  is  assigned  for  the 
gift;  nor  where  the  debt  is  contracted  subsequently  to 

(a)  story's  Bq.Jur.  §  1117,  1118,  Qd)  Story's  Eq.Jur.  §1119,1120; 

1100,  note  ;   2  Spence's   Eq.  Jur.  2  Spence's  Eq.  Jur.  605 — 607  ;  2 

430  ;  1  Rop.  Leg.  by  White,  382  ;  Rop.  Leg.  by  White,  1028;  Edmunds 

Pankhurst  v.  Howell,  L.  R.  .6  Ch.  v.  Lowe,  3  K.  &  J.  318  ;  Shadholt  v. 

Ap.  186.  Vmderplankj  29Beav.  405;  Atkin- 

(^)  2  Spence's  Eq.  Jar.  430  ;  1  gon  v.  Littlewood,  L.  R.  18  Eq.595. 

Rop.  Leg.  by  White,  382.  {e)  2  Rop.  Leg.  1050;  Hassell 

(o)  Stoiy's  Eq.  Jur.  §  1116 ;  2  v.  Hawkins,  4  Drew.  468  ;  Cole  v. 

Spence's  Eq.  Jur.  429  ;  1  Rop.  Leg.  Willard,  25  Beay.  568. 
by  White,  880. 
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T^2^CH.'b.  ^^^  ^^^  5  °^^  where  the  legacy  is  contingent  or  uncertain ; 
nor  wkere  the  bequest  is  of  a  residue  ;  nor  where  the  debt 
is  a  negotiable  security ;  nor  where  the  debt  is  on  an  open 
and  running  account,  so  that  the  testator  might  not  know 
whether  he  owed  anything.  And  as  to  a  debt  strictly  so 
called,  there  is  no  difference  whether  it  is  a  debt  due  to 
a  stranger,  or  to  a  wife  or  a  child  (a).  8472. 
IV.  ab  to  IV.  On  the  other  hand,  where  a  creditor  leaves  a  legacy 
debtors.  f^  jjjg  Jebtor,  and  either  takes  no  notice  of  the  debt,  or 
leaves  his  intention  doubtful,  Courts  of  Equity  will  not 
deem  the  legacy  as  either  necessarily  or  piimsL  facie  mani- 
festing an  intention  to  release  or  extinguish  the  debt ;  but 
they  will  require  some  evidence,  either  on  the  face  of  the 
will,  or  aliunde,  to  establish  such  an  intention  (b).  For, 
if  the  legacy  is  less  than  the  debt,  it  would  clearly  be  a 
positive  injury  to  the  creditor  to  construe  the  legacy  a 
release  of  the  debt ;  and  even  if  the  legacy  is  more  than 
the  debt,  it  does  not  follow  that  because  the  testator  has 
manifested  his  bounty  towards  the  debtor  in  that  respect, 
he  intends  the  debtor  to  have  another  benefit  which  has 
no  necessary  connection  with  the  former.  Where  the  tes- 
tator does  not  mention  the  debt,  but  gives  the  debtor  a 
legacy  of  equal  or  greater  amount,  he  thereby  benefits  the 
debtor  to  at  least  the  same  extent,  by  giving  him  the 
means  of  paying  the  debt,  as  if  he  had  directly  forgiven 
the  debt,  but  had  given  the  debtor  nothing,  or  nothing 
but  the  overplus;  and  his  reason  for  thus  giving  the 
debtor  the  means  of  paying  the  debt,  without  alluding 
to  the  debt,  may  have  been  one  of  kind  consideration 
towards  the  debtor,  namely,  in  order  that  none  but  the 
executor  might  be  aware  of  the  debt.    3478. 

{a)  story's  Eq.Jur.  §  1103, 1122 ;  Jfammand  v.  SmUh,  33  Beav.  452 ; 

2  Spence's  Eq.  Jur.  606—608  ;  2  Fairer  v.   Park,  L.  R.  3  Ch.   1). 

Rop.  Leg.  by  White,  1030,   1032,  309. 

1040,  1044,  1045,  1048,  1049,  1051;  (/y)  Story's  Eq.  Jur.  §  1123 ;  2: 

JefifTfes  V.  Michell,  20  Beav.  15  ;  Rop.  Leg.  by  Whit€,  1064. 
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V.  Where  an  annuity  to  the  separate  use  of  a  married  r^^^l^^'^ 
woman  is  charged  on  an  estate,  the  gift  of  an  annuity  to  ^~^~^ 
her  generally,  and  charged  upon  property  of  a  different 
nature,  though  to  the  same  amount,  and  payable  on  the 
same  days,  is  not  a  satisfaction  (a).  And  where  a  person 
executes  a  deed,  by  which  he  gives  annuities  to  certain 
others,  and  then  executes  another  deed  by  which  he  gives 
other  annuities  to  those  persons,  there  is  no  presumption 
that  the  latter  were  intended  to  be  a  substitute  for  the 
former,  especially  where  the  annuities  given  by  the  second 
deed  are  of  less  amount,  or  the  first  deed  contains  a 
power  of  revocation  which  is  not  exercised  by  the  second 
deed(&).    3474. 

Wher^  there  is  a  covenant  on  marriage  to  settle  specific  covenant  to 

settle  laiitbi. 

.lands,  it  will  not  generally  be  satisfied  by  suffering  other 
lands  of  equal  value  to  descend  (c).     And  a  covenant  tocoTenantto 
bequeath  a  sum  of  money  is  not  satisfied  by  an  appoint-  sum  of 
ment  of  a  like  sum  (d).     3476. 

(a)  2  Spence's  Eq.  Jur.  609.  (<?)  Orah^m  v.  Whkham  (No.  1), 

lb)  Palmer  v.  Ne7t>elU  20  Beav.  31  Beav.   447;   1    D.  J.  &  S.  474. 

32 ;  8  D.  &I.  &  G.  74.  But  in  connection  with  this,  ace 

(c)  2  Spence's  Bq.  Jur.  (JIO.  Thirk'r  v.  Ki'ij,  L.  U.  S  R  |.  |)^. 
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37  &  38  Vict.  c.  57  {The  Real  Property  Limitation 

Act,  1874). 

An  Act  for  thcfitHher  Limitation  of  Actions  and  Suits  relating  to  Real 
Property.  [7th  August,  1874.] 

Whereas  it  is  expedient  further  to  limit  the  times  within  which  actions  37  ^33  virr. 
or  suits  may  be  brought  for  the  recovery  of  land  or  rent,  and  of  chiirge.H  '     c.  .57. 
thereon :  

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the; 
adyioe  and  consent  of  the  Lords  spiritual  and  temporal,  and  Common.s, 
in  this  present  Parliament  assemblecl,  and  by  the  authority  of  the  same, 
as  follows : — 

1.  After  the  commencement  of  this  Act  no  person  shall  make  an  entry  No  land  or 
or  distress,  or  bring  an  action  or  suit,  to  recover  any  land  or  rent,  but  rent  to  be 
within  twelve  years  next  after  the   time  at  which  the  right  to  make  vjj^^^jn 
such  entry  or  distress,  or  to  bring  such  action  or  suit,  shall  have  first  twelve  yenre 
accrued  to  some  person  through  whom  he  claims  ;  or  if  such  right  shall  itfter  the 
not  have  accrued  to  any  person  through  whom  he  claims,  then  within  "«?***  °' 
twelve  years  next  after  the  time  at  which  the  right  to  make  such  entry  JJ^^. 

or  distress,  or  to  bring  such  action  or  suit,  shall  have  first  accrued  to  the 
person  maJdng  or  bringing  the  same. 

2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit,  to  Provision 
recover  any  land  or  rent,  shsdl  be  deemed  to  have  firat  accrued,  in  respect  '^J  <»«» "' 
of  an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  eUtotw. 
or  interest,  at  the  time  at  which  the  same  shall  have  become  an  estate  or 
interest  in  possession,  by  the  determination  of  any  estate  or  estates  in 
respect  of  which  such  land  shaU  have  been  held,  or  the  profits  thereof  or 

such  rent  shall  have  been  received,  notwithstanding  the  person  claiming 
such  land  or  rent,  or  some  person  through  whom  he  claims,  shall  at  any 
time  previously  to  the  creation  of  the  estate  or  estates  which  shall  have 
determined,  have  been  in  the  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent :  But  if  the  person  last  entitled  to  any  Time 
particular  estate  on  which  any  future  estate  or  interest  was  expectant  limited  to 
shall  not  have  been  in  the  possession  or  receipt  of  the  profits  of  such  land,  ^,heu*Der8on 
or  in  receipt  of  such  rent,  at  the  time  when  his  interest  determined,  no  entltledto 
such  entry  or  distress  shall  be  made,  and  no  such  action  or  suit  shall  be  the  iiarticu- 
brought  by  any  person  becoming  entitled  in  possession  to  a  future  estate  larentoteont 
or  interest,  but  within  twelve  years  next  after  the  time  when  the  right  to  gion.' ei«.* 
make  an  entry  or  distr&ss,  or  to  bring  an  action  or  suit,  for  the  recovery  of 
such  land  or  rent,  shall  have  first  accrued  to  the  person  whose  interest 
sliall  liave  so  determined,  or  within  six  years  next  after  the  time  when 
the  estate  of  the  person  becoming  entitled  in  possession  shall  have  become 
vestetl  in  possession,  whichever  of  those  two  periods  shall  be  the  longer: 
and  if  the  right  of  any  such  person  to  make  such  entry  or  distress,  or  to 
bring  any  such  action  or  suit,  shall  have  been  barred  under  this  Act,  no 
person  afterwards  claiming  to  be  entitled  to  the  same  land  or  rent  in 
respect  of  any  subsequent  estate  or  interest  under  any  deed,  will,  or  settle- 
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37  &  38  Vict.  c.  57  {The  Real  Property  Limitation 

Act,  1874). 

An  Act  for  th>e  further  limitation  of  Action$  and  Suita  relating  to  Heal 
Property.  [7th  Augutt,  1874.] 

Whereas  it  is  expedient  further  to  limit  the  times  within  which  actions  37  ^^g  vict. 
or  suits  may  be  brought  for  the  recovery  of  land  or  rent,  and  of  charges       v.  57. 
thereon :  

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  th(; 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1.  After  the  commencement  of  this  Act  no  person  shall  make  an  entry  No  Und  or 
or  distress,  or  bring  an  action  or  suit,  to  recover  any  land  or  rent,  but  rent  to  be 
within  twelve  years  next  after  the   time  at  which  the  right  to  make  ?*?^*''^^„ 
such  entry  or  distress,  or  to  bring  such  action  or  suit,  shall  have  first  twelve  yenrs 
accrued  to  some  person  through  whom  he  claims  ;  or  if  such  right  shall  after  the 
not  have  accrued  to  any  person  through  whom  he  claims,  then  within  ^^^  ^ 
twelve  years  next  after  the  time  at  which  the  right  to  make  such  entry  JJc^id. 

or  distress,  or  to  bring  such  action  or  suit,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same. 

2.  A  right  to  niake  an  entry  or  distress,  or  to  bring  an  action  or  suit,  to  ProviBJon 
recover  any  land  or  rent,  shaJl  be  deemed  to  have  firat  accrued,  in  respect  ^^  <»*  "' 
of  an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate>  J^totS 
or  interest,  at  the  time  at  which  the  same  shall  have  become  an  estate  or 
interest  in  possession,  by  the  determination  of  any  estate  or  estetes  in 
respect  of  which  such  land  shall  have  been  held,  or  the  profits  thereof  or 

such  rent  shall  have  been  received,  notwithstanding  the  person  claiming 
such  land  or  rent,  or  some  person  through  whom  he  claims,  shall  at  any 
time  previously  to  the  creation  of  the  estate  or  estates  which  shall  have 
determined,  have  been  in  the  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent :  But  if  the  person  last  entitled  to  any  Time 
particular  estate  on  which  any  future  estate  or  interest  was  expectant  limited  to 
shall  not  have  been  in  the  possession  or  recaipt  of  the  profits  of  such  land,  ^Je^jf^^rgon 
or  in  receipt  of  such  rent,  at  the  time  when  his  interest  determined,  no  entitled  to 
such  entry  or  distress  shall  be  made,  and  no  such  action  or  suit  shall  be  the  lurticn- 
brought  by  any  person  becoming  entitled  in  possession  to  a  future  estate  lara^tateont 
or  interest,  but  within  twelve  years  next,  after  the  time  when  the  right  to  gio}**^,* 
make  an  entry  or  dLstress,  or  to  bring  an  action  or  suit,  for  the  recovery  of 
such  land  or  rent,  shall  have  first  accrued  to  the  person  whose  interest 
stiall  have  so  determined,  or  within  six  years  next  after  the  time  when 
the  estate  of  the  person  becoming  entitled  in  possession  shall  have  become 
vcste<l  in  possession,  whichever  of  those  two  periods  shall  be  the  longer; 
and  if  the  right  of  any  such  person  to  make  such  entry  or  distress,  or  to 
bring  any  such  action  or  suit,  shall  have  been  barred  under  this  Act,  no 
person  afterwards  claiming  to  be  entitled  to  the  same  land  or  rent  in 
resptMit  of  any  subsequent  estate  or  interest  under  any  deed,  will,  or  settle- 
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S7  &38  VioT.  ment,  ezecated  or  taking  effect  after  the  time  when  a  right  to  make  an 

c.  87.       entry  or  distress,  or  to  bring  an  action  or  suit,  for  the  recovery  of  such  land 

or  rent,  shall  have  first  accrued  to  the  owner  of  the  particular  estate  whose 

interest  shall  have  so  determined  as  aforesaid,  shall  make  any  such  entry 

or  distress,  or  bring  any  such  action  or  suit,  to  recover  such  land  or  rent. 

In  auam  of         ^'  ^'  ***  ^^^®  ^^™®  ^*  which  the  right  of  any  person  to  make  an  entry  or 

infancy,        distress,  or  to  bring  an  action  or  suit,  to  recover  any  land  or  rent,  shall 

coverture,  or  have  first  accrued  as  aforesaid,  such  person  ^hall  have  been  under  any  of 

lunacy  at      ^^g  disabilities  hereinafter  mentioned,  (that  is  to  say,)  infancy,  coverture, 

whence      Idiotoy,  lunacy,  or  unsoundness  of  mind,  then  such  person,  or  the  person 

right  of  ac-    claiming  through  him,  may,  notwithstanding  the  period  of  twelve  years, 

tion  accrues,  or  six  years  (as  the  case  may  be),  hereinbefore  limited  shall  have  expired, 

yean  to  be     n^*^®  *"^  entry  or  distress,  or  bring  an  action  or  suit,  to  recover  such  land 

allowed         or  rent,  at  any  time  within  six  years  next  aftor  the  time  at  which  the 

from  the  ter^  person  to  whom  such  right  shall  first  have  aodrued  shall  have  ceased  to 

S"*dSibi**'  ^  under  any  such  disability,  or  shall  have  died  (whichever  of  those  two 

Ifty  or  pr^    events  shall  have  first  happened). 

yioua  death.  4.  The  time  within  which  any  such  entry  may  be  made,  or  any  such 
No  time  t(t  action  or  suit  may  be  brought  as  aforesaid,  shall  not  in  any  case  after  the 
be  allowed  commencement  of  this  Act  be  extended  or  enlarged  by  reason  of  (he 
fnr  abeenoe  absence  beyond  seas  during  all  or  any  part  of  that  time  of  the  person 
beyon   seaB.  jj^^^^^g  ^j^g  right  to  make  such  entry,  or  to  bring  such  action  or  suit,  or 

of  any  person  through  whom  he  claims. 

Thirty  yean      ^-  ^o  entry,  distress,  action,  or  suit  shall  be  made  or  brought  by  any 

utmost  al-     person  who  at  the  time  at  which  his  right  to  make  any  entry  or  distress, 

Si'^^Ht/*^'^   or  to  bring  an  action  or  suit,  to  recover  any  land  or  rent,  shall  have  first 

'     *'    accrued,  shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or 

by  any  person  claiming  through  him,  but  within  thirty  years  next  after 

the  time  at  which  such  right  shall  have  first  accrued,  although  the  person 

under  disability  at  such  time  may  have  remained  under  one  or  more 

of  such  disabilities  during  the  whole  of  such  thirty  years,  or  although  the 

term  of  six  years  from  the  time  at  which  he  shall  have  oeased  to  be  under 

any  such  disability,  or  have  died,  shall  not  have  expired. 

In  case  of  ^*  ^^^i^  &  tenant  in  tail  of  any  land  or  rent  shall  have  nuide  an  assur- 

poflsessiou      ance  thereof  which  shall  not  operate  to  bar  the  estate  or  estates  to  take 

under  an       effect  after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall  by 

atSnanrin    ^^^®  ^f  such  assurance  at  the  time  of  the  execution  thereof,  or  at  any 

tail,  which     ^^in^e  afterwards,  be  in  possession  or  receipt  of  the  profits  of  such  land, 

shall  not       or  in  the  receipt  of  such  rent,  and  the  same  person  or  any  other  person 

bar  the  re-     whosoever  (other  than  some  person  entitled  to  such  posse.'tsion  or  receipt 

they  shall  be  ^^  respect  of  an  estate  which  shall  have  taken  effect  after  or  in  defeasance 

barred  at       of  the  estate  tail)  shall  continue  or  be  in  such  possession  or  receipt  for 

the  end  of     the  period  of  twelve  years  next  after  the  commencement  of  the  time  at 

afUi^t/iS"*  wliicli  suc^  assurance,  if  it  had  then  been  executed  by  such  tenant  in  tail, 

period,  at      or  the  person  who  would  have  been  entitled  to  his  estate  tail  if  such 

wliioh  the      assurance  had  not  been  executed,  would,  without  the  consent  of  any  other 

uwuranoe,  if  person,  have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then,  at 

cuted.    '       ^^^  expiration  of  such  period  of  twelve  years,  such  assurance  shall  be  and 

would  have   be  deemed  to  have  been  effectual  as  against  any  person  claiming  any 

barred  them,  estate,  interest,  or  right  to  take  effect  after  or  in  defeasance  of  sucfi 

estate  tail. 
Mortgagor  ^'  When  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of 
t » be  barred  the  profits  of  any  land  or  the  receipt  of  any  rent  comprised  in  his  mort- 
at  end  of  gage,  the  mortgagor,  or  any  person  claiming  through  him,  shall  not  bring 
from  th^**"  *^y  action  or  suit  to  redeem  the  mortgage  but  within  twelve  years  next 
time  when  after  the  time  at.  which  the  mortgagee  obtained  such  possession  or  receipt, 
the  mortga-  unless  in  the  meiintime  an  acknowledgment  in  writing  of  the  title  of  the 
g"^^*^  mortgagor,  or  of  his  right  to  redemption,  shall  have  been  given  to  the 
oMh^^e  mortgagor  or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
last  written   mortgagor  or  person,  signed  by  the  mortgagee  or  the  person  claiming 
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through  him ;  and  in  such  case  no  such  action  or  suit  shall  be  brought  37  &  38  Vict. 
but  within  twelve  years  next  after  the  time  at  which  such  acknowledg-  ^'  *^* 
ment,  or  the  last  of  such  acknowledgments,  if  more  than  one,  was  given  ;  ^{[^^^y^, 
and  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one  ledgnumt. 
person  claiming  through  the  mortgagor  or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent, 
shall  be  as  effectual  as  if  the  same  had  been  given  to  all  such  mortgagors 
or  persons  ;  but  where  there  shall  be  more  than  one  mortgagee,  or  more 
than  one  person  claiming  the  estate  or  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of  such  mortgagees 
or  persons,  shall  be  effectual  only  as  against  the  party  or  parties  signing 
as  aforesaid,  and  the  person  or  persons  claiming  any  part  of  the  mortgage 
money  or  land  or  rent  by,  from,  or  under  him  or  them,  and  any  person  or 
persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  take  effect 
after  or  in  defeasance  of  his  or  their  estate  or  estates,  interest  or  interests, 
and  shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to 
redeem  the  mortgage  as  against  the  person  or  persons  entitled  to  any 
other  undivided  or  divided  part  of  the  money  or  land  or  rent;  and  where 
such  of  the  mortgagees  or  persons  aforesaid  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  divided  part  of  the  land  or  rent 
comprised  in  the  mortgage,  or  some  estate  or  interest  therein,  and  not  to 
any  ascertained  part  of  the  mortgage  money,  the  mortgagor  or  mort- 
gagors shall  be  entitled  to  redeem  the  same  divided  part  oi  the  land  or 
rent  on  payment,  with  interest,  of  the  part  of  the  mortgage  money  which 
shall  bear  the  same  proportion  to  the  whole  of  the  mortgage  money  as 
the  value  of  such  divided  part  of  the  land  or  rent  shall  bear  to  the  value 
of  the  whole  of  the  land  or  rent  comprised  in  the  mortgage. 

8.  No  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any  Money 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  chanjed 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  SS'legScleB 
any  legacy,  but  within  twelve  years  next  after  a  present  right  to  receive  to  be 

the  same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  ^^^*]^ 
for  or  release  of  the  same,  unless  in  the  meantime  some  part  of  the  JJe  wid «!? 
principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  twelve  yean 
acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing  H  no  interest 
signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  l^!**  "Tedir- 
to  the  person  entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  mentgiv^' 
action  or  suit  or  proceeding  shall  be  brought  but  within  twelve  years  in  writiiig  in 
after  such  payment  or  acknowledgment,  or  the  last  of  such  payments  or  J^«  »••»- 
acknowledgments,  if  more  than  one,  was  given.  *• 

9.  From  and  after  the  commencement  of  this  Act  all  the  provisions  of  Act  to  ije 
the  Act  passed  in  the  session  of  the  third  and  fourth  years  of  the  reign  of  J^/S^^ 
his  late  Majesty  King  William  the  Fourth,  chapter  twenty-seven,  except  ^^  27  ^f '   ' 
those  contained  in  the  several  sections  thereof  next  hereinafter  mentioned  which  cer- 
shall  remain  in  full  force,  and  shall  be  construed  together  with  this  Act,  *•*"  P»^ 
and  shall  take  effect  as  if  the  provisions  hereinbefore  contained  were  sub-  J[[Jd*Sher 
stituted  in  such  Act  for  the  provisions  contained  in  the  sections  thereof  parte  to  be 
numbered  two,  five,  sixteen,  seventeen,  twenty-three,  twenty-eight,  and  r«*d  in 
forty  respectively  (which  several  sections,  from  and  after  the  commence-  J^JJJJ^,,*** 
ment  of  this  Act,  shall  be  repealed),  and  as  if  the  term  of  six  years  had  by  thiuAct. 
been  mentioned,  instead  of  the  term  of  ten  years,  in  the  section  of  the 

said  Act  numbered  eighteen,  and  the  period  of  twelve  years  had  been  men- 
tioned in  the  said  section  eighteen  instead  of  the  period  of  twenty  years; 
and  the  provisions  of  the  Act  passed  in  the  session  of  the  seventh  year  7  W.  4  d: 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  and  the  first  1  Vict.  c.  28 
year  of  the  reign  of  her  present  Majesty,  chapter  twenty-eight,  shall  J^th  thb 
remain  in  full  force,  and  be  construed  together  with  this  Act,  as  if  the  Act. 
period  of  twelve  years  had  been  therein  mentioned  instead  of  the  period 
of  twenty  years. 

10.  After  the  commencement  of  this  Act  no  action,  suit,  or  other  pro-  Time  for 
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:i7  &  38  ViLT.  ceeding  shall  be  brought  to  recover  any  sum  of  money  or  legacy  charged 
*•  ^^'  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  and  securwl 
reooveriiie  ^^  *"  express  trust,  or  to  recover  any  arrean^  of  rent  or  of  interest  in  re- 
chargwM^  spect  of  any  sum  of  money  or  legacy  so  charged  or  payable  and  so  secarutl, 
arrmni  of  or  any  damages  in  respect  of  such  arrears,  except  within  the  time  within 
interest  not    which  the  same  would  be  recoverable  if  there  were  not  anv  such  trust. 

YM\    IM%   Mil  ___  * 

larged  by  l^-  This  Act  may  be  cited  as  the  "  Real  Property  Limitation  Act,  1874." 

exprm  12.  This  Act  shall  commence  and  come  into  operation  on  the  first  day 

'H"*"  '**'      of  January  one  thousand  eight  hundred  and  seventv-nine. 
raising  ''  ^ 

same.  

8}iort  title. 

mXTSt.  37  &  38  Vict.  c.  78  {The  Vetidm^  and  Purchaser  Ad,  1874). 

An  Act  to  amend  the  Law  of  Vendor  wnd  Pwrcha^er,  and  fwiher  to  am- 
plify Title  to  Land.  \7th  Av^ut,  1874.] 

37  &  88  Vict.      Whereas  it  is  expedient  to  facilitate  the  transfer  of  land  by  means  of 
c.  78.       certain  amendments  in  the  law  of  vendor  and  purchaser : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 
Forty  yeai«       1-  ^^  ^^^  completion  of  any  contract  of  sale  of  land  made  after  the 
aniwiitnted    thirty- first  day  of  December  one  thousand  eight  hundred  and  seventy-four, 
for  »ixty        and  subject  to  any  stipulation  to  the  contrary  in  the  contract,  forty  years 
JJJJ*yf\i J^  shall  be  substituted  as  the  period  of  commencement  of  title  which  a  pur- 
chaser may  require  in  place  of  sixty  years,  the  present  period  of  such  com- 
mencement ;  nevertheless  earlier  title  than  forty  years  may  be  required 
in  cases  similar  to  those  in  which  earlier  title  than  sixty  yearv  may  now 
be  required. 
Rules  for  ^*  ^^  ^^^  completion  of  any  such  contract  as  aforesaid,  and  subject  to 

i-ttgulatiug     any  stipulation  to  the  contrary  in  the  contract,  the  obligations  and  rights 
obUgations    of  vendor  and  purchaser  shall  be  regulated  by  the  following  rules ;  that 

of  vendor       ^  J^  ^^'^    ,  .  -  ,      ^ 

and  iinr-  First.  Under  a  contract  to  gprant.  or  assign  a  term  of  years,  whether 

ohaaer.  derived  or  to  be  derived  out  of  a  freehold  or  leasehold  estate,  the 

intended  lessee  or  assign  shall  not  be  entitled  to  call  for  the  title 
to  the  freehold. 
Second.  Recitals,  statements,  and  descriptions,  of  fact«,  matters,  and 
parties  contained  in   deeds,   instruments,   Acts  of  P&rliament,  or 
statutory  declarations  twenty  years  old  at  the  date  of  the  contract, 
shall,  unless  and  except  so  far  as  they  shall  be  proved  to  be  inac- 
curate, be  taken  to  be  sufficient  evidence  of  the  truth  of  such  facts, 
matters,  and  descriptions  (a). 
Third.  The  inability  of  the  vendor  to  furnish  the  purcliaser  with  a  legjil 
covenant  to  produce  and  furnish  copies  of  docnment<$  of  title  shall 
not  be  an  objection  to  title  in  case  the  purchaser  will,  on  the  com- 
pletion of  the  contract,  have  an  equitable  right  to  the  production  of 
such  documents. 
Fourth.  Such  covenants  for  production  as  the  purchaser  can  and  shall 
require  shall  be  furnished  at  his  expense,  and  the  vendor  shall  bear 
the  expense  of  perusal  and  execution  on  behalf  of  and  by  himself, 
and  on  behalf  of  and  by  necessary  parties  other  than  the  purchaser. 
Fifth.  Where  the  vendor  retains  any  part  of  an  estate  to  which  any 
documents  of  title  relate  he  shall  be  entitled  to  retain  such  docu- 
ments. 

TniKt-etw  3.  Trustees  who  are  either  vendors  or  purchasers  may  sell  or  buy 

nia\  Heii,eU'.,  without  excluding  the  application  of  the  second  section  of  this  Act. 

notMith-  4.  The  legal  personal  reprRsentative  of  a  mortgajree  of  a  freehold  estate, 

rules.  {a)  See  BolUm  v.  Ltmdon  School  homtd,  L.  R.  7  Ch.  D.  766. 
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or  of  a  copyhold  estate  to  which  the  mortgagtie  shall  have  been  admitted,  ^  *  ^^  J^^* 
may,  on  payment  of  all  sums  secured  by  the  mortgage,  convey  or  sur-       ^'     '  _ 
render  the  mortgaged  estate,  whether  the  mortgage  be  in   form  an  j^^^ 
assurance  subject  to  redemption,  or  an  assurance  upon  tnist  (a).  penoiiAi 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal  wpreMutu- 
hereditament  of  which  such  trustee  was  seised  in  fee  simple,  such  heredita-  Jo^fivw'JegHl 
ment  shall  vest  like  a  chattel  real  in  the  legal  personal  representative  estate  of 
from  time  to  time  of  such  trustee  (V).  mortgajfed 

6.  When  any  freehold  or  copyhold  hereditament  shall  be  vested  in  a  property, 
married  woman  as  a  bare  trustee,  she  may  convey  or  surrender  the  same  Bare  legnl 
as  if  she  were  a  femme  sole.  *mrfe*to 

7.  After  the  commencement  of  this  Act,  no  priority  or  protection  shall  vest  in  exe- 
be  given  or  allowed  to  any  estate,  right,  or  interest  in  land  by  reason  of  cutor  or  ad- 
such  estate,  right,  or  interest  being  protected  by  or  tacked  to  any  legal  «"ni«trator. 
or  other  estate  or  interest  in  such  land ;  and  full  effect  shall  be  given  in  Married 
everj-  Court  to  this  provision,  although  the  person  claiming  such  priority  J^^^we*^'** 
or  protection  as  aforesaid  shall  claim  as  a  purchaser  for  valuable  con-  tnutee  ma>- 
sideration  and  without  notice :  Provided  always,  that  this  section  shall  convey,  etc. 
not  take  away  from  any  estate,  right,  title,  or  interest  any  priority  or  Proteotion 
protection  which  but  for  this  section  would  have  been  given  or  allowed  and  priority 
thereto  as  against  any  estate  or  interest  existing  before  the  commence-  ^JJ^^n^ 
ment  of  this  Act  (c).  taoking  not 

8.  Where  the  will  of  a  testator  devisimr  land  in  Middlesex  or  York-  to  be 
shire  has  not  been  registered  within  the  period  allowed  by  law  in  that  a"o^«d. 
behalf,  an  assurance  of  such  land  to  a  purchaser  or  mortgagee  by  the  Non-regi»- 
devisee  or  by  some  one  deriving  title  under  him  shall,  if  registered  before,  Snf  li?^<i. 
take  precedence  of  and  prevail  over  any  assurance  from  the  testator's  dleaex,  etc, 
heir  at  law.  cored  in 

9.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,  or  their  <*rt»*>» 
representatives  respectively,  may  at  any  time  or  times  and  from  time  °*"'* 

to  time  apply  in  a  summary  way  to  a  judge  of  the  Court  of  Chancer>-  in  ^"JJJ^Jj^ 
England  in  chambers,  in  respect  of  any  requisitions  or  objections,  or  any  In^y  obtain 
claim  for  compensation,  or  any  other  question  arising  out  of  or  connected  dedsiou  of 
with  the  contract  (not  being  a  question  affecting  the  existence  orvalidit^*^  Judge  in 
of  the  contract),  and  the  judge  shall  make  such  order  upon  the  application  ^,  nquiai. 
as  to  him  shall  appear  just,  and  shall  order  how  and  by  whom  all  or  any  tioni*  oi 
of  the  costs  of  and  incident  to  the  application  shall  be  borne  and  paid,     objectiom 
A  vendor  or  purchaser  of  real  or  leasehold  estate  in  Ireland,  or  their  ^^^.i^J™^' 
representatives  respectively,  may  in  like  manner  and  for  the  same  pur-  ' 

pose  apply  to  a  judge  of  the  Court  of  Chancery  in  Ireland,  and  the  judge 
shall  make  such  order  upon  the  application  as  to  him  shall  appear  just, 
and  shall  order  how  and  by  whom  all  or  any  of  the  costs  of  and  incident 
to  the  application  shall  be  borne  and  paid. 

10.  This  Act  shall  not  apply  to  Scotland,  and  may  be  cited  as  the  Extent  of 
"  Vendor  and  Purchaser  Act,  1874."  '  '^°*- 


40  &  41  VicT.  c.  18  {The  Settled  Estates  Act,  1877). 

An  Act  to  cojisolidate  a?id  avmul  the  Law  relatiiuf  to  Leases  atid  Sales 
of  Settled  Egtatts.  [28M  June,  1877.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to  40^41  Vior. 
leases  and  sales  of  settled  estates  :  ^*  1^* 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

(a)  Repealed  as  to  deaths  after  31  Mt  8.80,  Appendix,u.  1484;  and  aa  to  Ireland. 

Dec.,  1881,  by  stat.  44  &  46  Vict.  c.  41,  a.  as  regards  deathn,  after  Slat  Dec.,  1881, 

SO,  Appendix,  p.  14.34.  by  s.  7S  of  the  last-mentioned  Rtatnte. 

(6)   Repealed  aa  to  England  by  atat.  (e)  Repealed  by  atat.  S8  &  S8  Vict.  c. 

88  &  SQ  Vict.  c.  87.  h.  18,  which  was  in  87,  a.  189. 
torn  repealed  by  atat.  44  Jk  46  Vict.  c.  41, 
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advicti  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows :  — 

1.  This  Act  may  be  cited  for  all  purposes  as  **The  Settled  Estates  Act, 
1877." 

2.  Tlie  word  "  settlement "  as  used  in  this  Act  shall  signify  any  Act  of 
Parliament,  deed,  agreement,  copy  of  court  roll,  will,  or  other  instrument, 
or  any  number  of  such  instruments,  under  or  by  virtue  of  which  any 
hereditaments  of  any  tenure  or  any  estates  or  interests  in  any  such  here> 
ditanientvS  stand  limited  to  or  in  trust  for  any  persons  by  way  of  succes- 
sion, including  any  such  instruments  affecting  the  estates  of  any  one  or 
more  of  such  persons  exclusively. 

Tho  term  "  settled  estates  "  as  used  in  this  Act  shall  signify  all  hereili- 
taniunts  of  any  tenure,  and  all  estates  or  interests  in  any  such  heredita- 
ments, which  are  the  subject  of  a  settlement ;  and  for  the  purposes  of 
this  Act  a  tenant  in  tail  after  possibility  of  issue  extinct  shall  be  deemed 
to  be  a  tenant  for  life. 

All  estates  or  interests  in  remainder  or  reversion  not  disposed  of  by  the 
settlement,  and  reverting  to  a  settlor  or  descending  to  the  heir  of  a 
testator,  shall  be  deemed  to  be  estates  coming  to  such  settlor  or  heir 
under  or  by  virtue  of  the  settlement. 

In  determining  what  are  settled  estates  within  the  meaning  of  this 
Act,  the  C'oiui;  shall  be  governed  by  the  state  of  facts,  and  by  the  trusts 
or  limitations  of  the  settlement  at  the  time  of  the  said  settlement  taking 
effect. 

3.  The  expression  *'the  Court"  in  this  Act  shall,  so  far  as  relates  to 
estates  in  England,  mean  the  High  Court  of  Justice,  and  all  causes  and 
matters  in  respect  of  such  estates  commenced  or  continued  under  this 
Act,  shall,  subject  to  the  provisions  of  the  Judicature  Acts,  be  assigned 
to  tho  Chancery  Division  of  the  High  Court  of  Justice  in  like  manuer 
as  if  such  causes  and  matters  had  arisen  under  an  Act  of  Parliament  by 
which,  prior  to  the  passing  of  the  Judicature  Acts,  exclusive  jurisdiction 
in  respect  to  such  t'-auscs  and  matters  had  been  given  to  the  Court  of 
Chancery  or  to  any  judges  or  judge  thereof  respectively. 

The  expression  "  the  Court "  in  this  Act  shall,  so  far  as  relates  to  estates 
in  Ireland,  mean  the  Court  of  Chancery  in  Ireland. 

4.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  oon- 
sistisnt  with  a  due  rt^gard  for  the  interests  of  all  parti&s  entitled  under  the 
settlement,  and  subject  to  the  provisions  and  restrictions  in  this  Act 
fontained,  to  authorise  leases  of  any  settled  estates,  or  of  any  rights  or 
privihiges  over  or  affecting  any  settled  estates,  for  any  purpose  whatso- 
ever, whether  involving  waste  or  not,  provided  the  following  conditions 
be  observed : 

First.  Every  such  lea.se  shall  be  made  to  take  effect  in  possession  at  or 
within  one  year  next  after  the  making  thereof,  and  shall  be  for  a  term 
of  years  not  exceeding  for  an  agricultural  or  occupation  lease,  so  far 
as  relates  to  estates  in  England  twenty -one  years,  or  so  far  as  relates 
to  estates  in  Ireland  thirty-five  years,  and  for  a  mining  lease  or  a 
leiise  of  wat*»r  mills,  way  leaves,  water  leaves,  or  other  rights  or  ease- 
ments forty  years,  and  for  repairing  lease  sixty  years,  and  for  a 
building  lease  ninety-nine  years:  Provided  always,  that  any  such 
lease  (except  an  agricultursd  lea-se)  may  be  for  such  term  of  years 
jis  the  Court  shall  direct,  where  the  Court  shall  be  satisfied  that  it  is 
the  usual  custon)  of  the  district  and  beneficial  to  the  inheritance  to 
grant  such  a  lease  for  a  longer  U^rm  than  the  term  hereinbefore 
specified  in  that  behalf : 

Secondly.  On  eve rA' such  lo.a.se  shall  be  reserved  the  best  rent  or  reserva- 
tion in  the  nature  of  rent,  either  uniform  or  not,  that  can  be 
reasonably  obt^uncHl,  to  be  made  })Hyable  half-yoarly  or  oftener  with- 
out taking  any  fine  or  other  benefit  in  the  nature  of  a  fine :  Pro- 
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vlded  always,  that  in  the  case  of  a  mining  lease,  a' repairing  lease,  40&41  Vict. 
or  a  building  lease  a  peppercorn  rent  or  any  smaller  rent  than  the       **•  ^^• 
rent  to  'be  ultimately  made  payable  may,  if  the  Court  shall  think  fit 
so  to  direct,  be  made  payable  during  all  or  any  part  of  the  first  five 
years  of  the  term  of  the  lease : 

Thirdly.  Where  the  lease  is  of  an  earth,  coal,  stone,  or  mineral,  a 
certain  portion  of  the  whole  rent  or  payment  reserved  shall  be  from 
time  to  time  set  aside  and  invested  as  hereinafter  mentioned,  namely, 
when  and  so  long  as  the  person  for  the  time  being  entitled  to  the 
receipt  of  such  rent  is  a  person  who  by  reason  of  his  estate  or  by 
virtue  of  any  declaration  in  the  settlement  is  entitled  to  work  such 
earth,  coal,  stone,  or  mineral  for  his  own  benefit,  one-fourth  part  of 
such  rent,  and  otherwise  three-fourth  parts  thereof ;  and  in  every 
such  lease  suficient  provision  shall  be  made  to  ensure  such  applica- 
tion of  the  aforesaid  portion  of  the  rent  by  the  appointment  of 
trustees  or  otherwise  as  the  Court  shall  deem  expedient : 

Fourthly.  No  such  lease  shaU  authorise  the  felling  of  any  trees  except 
so  far  as  shall  be  necessary  for  the  purpose  of  clearing  the  ground 
for  any  buildings,  excavations,  or  other  works  authorised  by  the 
lease: 

Fifthly.  Every  such  lease  shall  be'by  deed,  and  the  lessee  shall  execute 
a  counterpart  thereof,  and  every  such  lease  shall  contain  a  condition 
for  re-entry  on  non-payment  of  the  rent  for  a  period  of  twenty- 
eight  days  after  it  becomes  due,  or  for  some  less  period  to  be  speci- 
fied in  that  behalf. 

5.  Subject  and  in  addition  to  the  conditions  hereinbefore  mentioned,  Leaaw  m»j 
every  such  lease  shall  contain  such  covenants,  conditions,  and  stipulations  <»"**jj» 

as  the  Court  shall  deem  expedient  with  reference  to  the  special  circum-  2fJitB.  "*^*' 
stances  of  the  demise.  PartB  t  mA. 

6.  The  power  to  authorise  leases  conferred  by  this  Act  shall  extend  to  tied  o^tea 
authorise  leases  either  of  the  whole  or  any  parts  of  the  settled  estates,  may  be 
and  may  be  exercised  from  time  to  time!  leased. 

7.  Any  leases,  whether  granted  in  pursuance  of  this  Act  or  otherwise,  Leaaee  uwy 
may  be  surrendered  either  for  the  purpose  of  obtaining  a  renewal  of  the  J^^'TJJV 
same  or  not,  and  the  power  to  authorise  leases  conferred  by  this  Act  shall  i^ewed. 
extend  to  authorise  new  leases  of  the  whole  or  any  part  of  the  heredita-  p        . 
ments  comprised  in  any  surrendered  lease.  aatboriae 

8.  The  power  to  authorise  leases  conferred  by  this  Act  shall  extend  to  leases  to 
authorise  preliminary  contracts  to  gpnant  any  such  leases,  and  any  of  the  Mtend  to 
terms  of  such  contracts  may  be  varied  in  the  leases.  wntawSr'^ 

9.  All  the  powers  to  authorise  and  to  grant  leases  contained  in  this  p  ' 
Act  shall  be  deemed  to  include  respectively  powers  to  authorise  the  lords  leSSg  £> 
of  settled  manors  and  powers  to  the  lords  of  settled  manors  to  give  indnde 
licences  to  their  copyhold  or  customary  tenants  to  grant  leases  of  l^ds  P^*'^,^ 
held  by  them  of  such  manors  to  the  same  extent  and  for  the  same  pur-  Jl^JJjS 
poses  as  leases  may  be  authorised  or  granted  of  freehold  hereditaments  manon  to 
under  this  Act.                                                                                                        give  lioeuces 

10.  The  power  to  authorise  leases  conferred  by  this  Act  may  be  exer-  ^  ***u*^j 
clsed  by  the  Court  either  by  approving  of  particular  leases  or  by  ordering  SSatomaiy 
that  powers  of  leasing,  in  conformity  with  the  provisions  of  this  Act,  tenants  to 
shall  be  vested  in  trustees  in  manner  hereinafter  mentioned.  grant  leases. 

11.  When  application  is  made  to  the  Court  either  to  approve  of  a  Mcrfein 
particular  lease  or  to  vest  any  powers  of  leasing  in  trustees,  the  Court  ^hichleaeea 
shall  require  the  applicant  to  produce  such  evidence  as  it  shall  deem  ^^orisad. 
sufilcient  to  enable  it  to  ascertain  the  nature,  value,  and  circumstances  ^j^^^^  ^^^ 
of  the  estate,  and  the  terms  and  conditions  on  which  leases  thereof  ought  denoe  to  be 
to  be  authorised.  produced  ou 

12.  When  a  particular  lease  or  contract  for  a  lease  has  been  approved  Jf*  app^o*- 
by  the  Court,  the  Court  shall  direct  what  person  or  persons  shall  execute  auSiorise 
the  same  as  lessor ;  and  the  lease  or  contract  executed  by  such  person  or  ic 


or 
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persouH  shall  take  effect  iu  all  respects  as  if  he  or  they  wa.K  or  were  at 
the  time  of  the  execution  thereof  absolutely  entitled  to  the  whole  estate 
ur  interest  which  is  bound  by  the  settlement,  and  had  inmiediately  after- 
wards settled  the  same  according  to  the  settlement,  and  so  as  to  operate; 
(if  necessary)  by  way  of  revocation  and  appointment  of  the  use  or  other- 
wise as  the  Court  shall  direct. 

13.  Where  the  Court  shall  deem  it  expedient  that  any  general  powers 
of  leasing  any  settled  estates  conformably  to  this  Act  should  be  vested 
in  trustees,  it  may  by  order  vest  any  such  power  accordingly  either  in 
the  existing  trustees  of  the  settlement  or  in  any  other  persons,  and  such 
powers,  when  exercised  by  such  trustees,  shall  take  effect  in  all  respects 
as  if  the  power  so  vested  in  them  had  been  originally  contained  in  the 
settlement,  and  so  as  to  operate  (if  necessary)  by  way  of  revocation  and 
appointment  of  the  use  or  otherwise,  as  the  Court  shall  direct ;  and  iu 
every  such  case  the  Court,  if  it  shall  think  fit,  may  impose  any  condition^ 
as  to  consents  or  otherwise  ou  the  exercise  of  such  power,  and  the  Court 
may  also  authorise  the  insertion  of  provisions  for  the  appointment  of  new 
trustees  from  time  to  time  for  the  purpose  of  exercising  such  powers  of 
leasing  as  aforesaid. 

14.  Provided  always,  that  iu  orders  under  this  Act  for  vesting  any 
powers  of  leasing  in  any  trustees  or  other  persons,  no  conditions  shall  be 
inserted  requiring  that  the  leases  thereby  authorised  should  be  submitted 
to  or  be  settled  by  the  Court  or  a  judge  thereof,  or  be  made  conformable 
with  a  model  lease  deposited  in  the  judge's  chambers,  save  only  in  any 
case  in  which  the  parties  applying  for  the  order  may  desire  to  have  any 
such  condition  inserted,  or  in  which  it  shall  appear  to  the  Court  that 
there  is  some  special  reason  rendering  the  inseilion  of  such  a  condition 
necessary  or  expedient. 

15.  I^ovided  also,  that  in  all  cases  of  orders  (whether  under  this  Act 
or  under  the  corresponding  enactment  of  the  Acts  hereby  repealed)  in 
which  any  such  condition  as  last  aforesaid  shall  have  been  inserted,  it 
shall  be  lawful  for  any  party  interested  to  apply  to  the  Court  to  alter 
and  amend  such  order  by  striking  out  such  condition,  and  the  Court  shall 
have  full  power  to  alter  the  same  accordingly,  and  the  order  so  altered 
shall  have  the  same  validity  as  if  it  had  originally  been  made  in  its 
altered  state  ;  but  nothing  herein  containe<l  shall  make  it  obligatory  on 
the  Court  to  act  under  this  provision  in  any  case  in  which  from  the  evi- 
dence which  was  before  it  when  the  order  sought  to  be  altered  was  made, 
or  from  any  other  evidence,  it  shall  appear  to  the  Court  that  there  is  any 
special  reason  why  in  the  case  in  question  such  a  condition  is  neoessarj* 
or  expedient. 

16.  It  sliall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  con- 
sistent with  a  due  reg^ard  for  the  intere.sts  of  all  parties  entitled  under 
the  settlement,  and  subject  to  the  provisions  and  restrictions  in  this  Act 
contained,  from  time  to  time  to  authorise  a  sale  of  the  whole  or  any  parts 
of  any  settled  estates  or  of  any  timber  (not  being  ornamental  timber) 
growing  on  any  settled  estates,  and  every  such  sale  shall  be  conducted  and 
confirmed  in  the  same  manner  as  by  the  rules  and  practice  of  the  Court 
for  the  time  being  is  or  shall  be  required  in  the  sale  of  lands  sold  under 
a  decree  of  the  Court. 

17.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  con- 
sistent vnth  a  due  regard  for  the  interests  of  all  parties  who  are  or  may 
hereafter  be  entitled  under  the  settlement,  and  subject  to  the  provisions 
and  restrictions  in  this  Act  contained,  to  sanction  any  action,  defenc^^ 
petition  to  Parliament,  parliamentary  opposition,  or  other  proceedings 
appearing  to  the  Court  necessary  for  the  protection  of  any  settled  estate, 
and  to  order  that  all  or  any  part  of  the  costs  and  expenses  in  relation 
thereto  be  raised  and  paid  by  means  of  a  sale  or  mortgage  of  or  charge 
upon  all  or  any  part  of  the  settled  estate,  or  be  raised  and  paid  out  of  the 
rents  and  profits  of  the  settled  estate,  or  out  of  any  moneyB  or  investments 
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representing  moneys  liable  to  be  laid  out  in  the  purchase  of  heredita-  •*<>  &  *i  Vicr. 
mentfi  to  be  settled  in  the  same  manner  as  the  settled  estate,  or  out  of       ^'  ^^' 
the  income  of  such  moneys  or  investments,  or  out  of  any  accumulations 
of  rents,  profits,  or  income  (a). 

18.  When  any  land  is  sold  for  building  purposes  it  shall  be  lawful  for  Comidera- 
the  Court,  if  it  shall  see  fit,  to  allow  the  whole  or  any  part  of  the  con-  **^"  '**'  ^^'^ 
sideration  to  be  a  rent  issuing  out  of  such  land,  which  may  be  secured  ^uidbL 
and  settled  in  such  manner  as  the  Court  shall  approve.  may  be  a 

19.  On  any  sale  of  land  any  earth,  coal,  stone,  or  mineral  may  be  ex-  '«*-'*nn 
cepted,  and  any  rights  or  privileges  may  be  reserved  and  the  purchaser  '"**• 
may  be  required  to  enter  into  any  covenants  or  submit  to  any  restrictions  JJ^®**^ . 
which  the  Court  may  deem  advisable.  exoeptSf 

20.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  con-  from  talea. 
sistent  with  a  due  regard  for  the  interests  of  all  parties  entitled  under  court  may 
the  settlement,  and  subject  to  the  provisions  and  restrictions  in  this  Act  aathoriae 
contained,  from  time  to  time  to  direct  that  any  part  of  any  settled  estates  dydioation 
be  laid  out  for  streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces,  ^i  ^ttiS 
sewers,  drains,  or  watercourses,  either  to  be  dedicated  to  the  public  or  not ;  estatee  for 
and  the  Court  may  direct  that  the  parts  so  laid  out  shall  remain  vested  in  "treets, 
the  trustees  of  the  settlement,  or  be  conveyed  to  or  vested  in  any  other  JJher  wai* 
trustees  upon  such  trusts  for  securing  the  continued  appropriation  thereof 

to  the  purposes  aforesaid  in  all  respects,  and  with  such  provisions  for  the 
appointment  of  new  trustees  when  required,  as  by  the  Court  shall  be 
deemed  advisable. 

21.  Where  any  part  of  any  settled  estates  is  directed  to  be  laid  out  for  Aa  to  laying 
such  purposes  as  aforesaid,  the  Court  may  direct  that  any  such  streets,  ^,^5m  and 
roads,  paths,  squares,  gardens,  or  other  open  spaces,  sewers,  drains,  or  exaciithig 
watercourses,  including  all  necessary  or  proper  fences,   pavings,  con-  and  main- 
nections,  and  other  works  incidental  thereto  respectively,  be  made  and  jSjijJf 
executed,  and  that  all  or  any  part  of  the  expenses  in  relation  to  such  roada  and 
laying  out  and  making  and  execution  be  raised  and  paid  by  means  of  a  other' workM 
sale  or  mortgage  of  or  charge  upon  all  or  any  part  of  the  settled  estates,  '^^^  «^- 

or  be  raised  and  paid  out  of  the  rents  and  profits  of  the  settled  estates  §J^J^, 
or  any  part  thereof,  or  out  of  any  moneys  or  investments  representing 
moneys  liable  to  be  laid  out  in  the  purchase  of  hereditaments  to  be 
settled  in  the  same  manner  as  the  settled  estates,  or  out  of  the  income 
of  such  moneys  or  investments,  or  out  of  any  accumulations  of  rents, 
profits,  or  income ;  and  the  Court  may  also  give  such  directions  as  it  may 
deem  advisable  for  any  repair  or  maintenance  of  any  such  streets,  roads, 
paths,  squares,  gardens,  or  other  open  spaces,  sewers,  drains,  or  water- 
courses, or  other  works,  out  of  any  such  rents,  profits,  income,  or  accumu- 
lations during  such  period  or  periods  of  time  as  to  the  Court  shall  seem 
advisable. 

22.  On  every  sale  or  dedication  to  be  effected  as  hereinbefore  mentioned  How  aalea 
the  Court  may  direct  what  person  or  persons  shall  execute  the  deed  of  JP*  ^JwlJw^ 
conveyance  ;  and  the  deed  executed  by  such  person  or  persons  shall  take  i^  effected 
effect  as  if  the  settlement  had  contained  a  power  enabling  such  person  niider  the 
or  persons  to  effect  such  sale  or  dedication,  and  so  as  to  operate  (if  <ii»«tioii  of 
necessary)  by  way  of  revocation  and  appointment  of  the  use  or  other-       Court, 
wise,  as  the  Court  shall  direct. 

23.  Any  person  entitled  to  the  possession  or  to  the  receipt  of  the  rents  .Application 
and  profits  of  any  settled  estates  for  a  term  of  years  determinable  on  his  ^  ^^*^^ 
death,  or  for  an  estate  for  life  or  any  greater  estate,  and  also  any  person  poweia  con- 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  any  Krred  by 
settled  estates  as  the  assignee  of  any  person  who  but  for  snch  assignment  ****■  ^^' 
would  be  entitled  to  such  estates  for  a  term  of  years  determinable  with 

any  life,  or  for  an  estate  for  any  life  or  any  greater  estate,  may  apply  to 
the  Court  by  petition  in  a  summary  way  to  exercise  the  powers  conferred 
by  this  Act. 

(a)  itopeiUed  by  the  stat.  46  A  46  Vict.  c.  38,  a.  64,  Appendix,  p.  1476 
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24.  Subject  to  tho  exceptions  hereinafter  contained,  every  application 
to  the  Court  must  be  made  with  the  concurrence  or  oonsent  of  the  follow- 
ing parties ;  namely, 

Where  there  is  a  tenant  in  tail  under  the  settlement  in  existence  and 
of  full  age,  then  the  parties  to  concur  or  consent  shall  be  such 
tenant  in  tail,  or  if  there  is  more  than  one  such  tenant  in  tail,  then 
the  first  of  such  tenants  in  tail  and  all  persons  in  existence  having 
any  beneficial  estate  or  interest  under  or  by  virtue  of  the  settlement 
prior  to  the  estate  of  such  tenant  in  tail,  and  all  trustees  having  any 
estate  or  interest  on  behalf  of  any  unborn  child  prior  to  the  estate 
of  such  tenant  in  tail. 

And  in  every  other  ca^e  the  parties  to  concur  or  consent  shall  be  all  the 
persons  in  existence  having  any  beneficial  estate  or  interest  under  or 
by  virtue  of  the  settlement,  and  also  all  trustees  having  any  estate 
or  interest  on  behalf  of  any  unborn  child. 

25.  Provided  always,  that  where  an  infant  is  tenant  in  tail  under  the 
settlement,  it  shall  be  lawful  for  the  Court,  if  it  shall  think  fit,  to  dis- 
pense with  the  concurrence  or  consent  of  the  person,  if  only  one,  or  all 
or  any  of  the  persons,  if  more  than  one,  entitled,  whether  beneficially  or 
otherwise,  to  any  estate  or  interest  subsequent  to  the  estate  tail  of  such 
infant. 

26.  Provided  always,  that  where  on  an  application  under  this  Act  the 
concurrence  or  consent  of  any  such  person  as  aforesaid  shall  not  have  been 
obtained,  notice  shall  be  given  to  such  person  in  such  manner  as  the  Court 
to  which  the  application  shall  be  made  shall  direct,  requiring  him  to 
notify  within  a  time  to  be  specified  in  such  notice  whether  he  assents  to 
or  dissents  from  such  application,  or  submits  his  rights  or  interests  so  far 
as  they  may  be  affected  by  such  application  to  be  dealt  with  by  the  Court, 
and  every  such  notice  shall  specify  to  whom  and  in  what  manner  such 
modification  is  to  be  delivered  or  left.  In  case  no  notification  shall  be 
delivered  or  left  in  accordance  with  the  notice  and  within  the  time  there- 
by limited,  the  person  to  or  for  whom  such  notice  shall  have  been  given 
or  left  shall  be  deemed  to  liave  submitted  his  rights  and  interests  to  be 
dealt  with  by  the  Court. 

27.  Provided  also,  that  where  on  an  application  under  this  Act  the  con- 
currence or  con.sent  of  any  such  person  as  aforesaid  shall  not  have  been 
obtained,  and  in  case  such  person  cannot  be  found,  or  in  case  it  shall  be 
uncertain  whether  he  be  living  or  dead,  or  in  ca.se  it  shall  appear  to  the 
Court  that  such  notice  as  aforesaid  cannot  be  given  to  such  person  without 
expense  disproportionate  to  the  value  of  the  subject-matter  of  the  appli- 
cation, then  and  in  any  such  case  the  Court,  if  it  shall  think  fit,  either 
on  the  ground  of  the  rights  or  interests  of  such  person  being  snuill  or 
remote,  or  being  similar  to  the  rights  or  interests  of  any  other  person  or 
persons,  or  on  any  other  ground,  may  by  onier  dispense  with  notice  to 
such  person,  and  such  person  shall  thereupon  be  deemed  to  have  sub- 
mitted his  rights  and  interests  to  be  dealt  with  by  the  Court, 

28.  An  order  may  be  made  upon  any  application  notwithstanding  that 
the  concurrence  or  consent  of  any  such  person  as  aforesaid  shall  not 
have  been  obtained  or  shall  have  been  refused,  but  the  Court  in  considering 
the  application  shall  have  regard  to  the  number  of  persons  who  concur  in 
or  consent  to  the  application,  and  who  dissent  therefrom  or  who  submit 
or  are  to  be  deemed  to  submit  their  rights  or  interests  to  be  dealt  with  by 
the  Court,  and  to  the  estates  or  interests  which  such  persons  respectively 
have  or  claim  to  have  in  the  estate  as  to  which  such  application  is  made ; 
and  every  order  of  the  Court  made  upon  such  application  shall  have  the 
same  effect  as  if  all  such  peraons  had  been  consenting  parties  thereto. 

29.  Provided  nevertheless,  that  it  shall  be  lawful  for  the  Court,  if  it 
shall  think  fit,  to  give  effect  to  any  petition  subject  to  and  so  as  not  to 
affect  the  rights,  estate,  or  interest  of  any  person  whose  concurrence  or 
consent  has  been  refused,  or  who  has  not  submitted  or  is  not  deemed  to 
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have  submitted  his  rights  or  interests  to  be  dealt  with  by  the  Court,  or  40  &  41  Virr. 
whose  rights,  estate,  or  interest  ought  in  the  opinion  of  the  Court  to  be       ^-  ^*^- 
excepted.  . 

30.  Notice  of  any  application  to  the  Court  under  this  Act  shall  be  served  "on^n. 
on  all  trustees  who  are  seised  or  possessed  of  any  estate  in  trust  for  any  Muting 
person  whose  consent  or  concurrence  to  or  in  the  application  is  hereby  partiett. 
required,  and  on  any  other  parties  who  in  the  opinion  of  the  Court  ought  Notice  of 
to  be  so  served,  unless  the  Court  shall  think  fit  to  dispense  with  such  notice,  application 

31.  Notice  of  any  application  to  the  Court  under  this  Act  shall,  if  the  Jj^^i'^JJ^ 
Court  shall  so  direct,  but  not  otherwise,  be  inserted  in  such  newspapers  tees,  etc 
as  the  Court  shall  direct,  and  any  person  or  body  corporate,  whether  in-  j^otioe  <»f 
terested  in  the  estate  or  not,  may  apply  to  the  Court  by  motion  for  leave  apuiicaticm 
to  be  heard  in  opposition  to  or  in  support  of  any  application  which  may  to  iw  given 
be  made  to  the  Court  under  this  Act ;  and  the  Court  is  hereby  authorised  jjj^"**^^* 

to  permit  such  person  or  corporation  to  appear  and  be  heard  in  opposition  conrt  direct, 
to  or  support  of  any  such  application,  on  such  terms  as  to  costs  or  other- 
wise, and  in  such  manner,  as  it  shall  think  fit. 

32.  The  Court  shall  not  be  at  liberty  to  grant  any  application  under  No  applica- 
this  Act  in  any  case  where  the  applicant,  or  any  party  entitled,  has  pre-  tjj>n  under, 
viously  applied  to  either  house  of  parliament  for  a  private  Act  to  effect  Jj^ J^eS 
the  same  or  a  similar  object,  and  such  application  has  been  rejected  on  where  a 
its  merits,  or  reported  against  by  the  judges  to  whom  the  bill  may  have  similar  ap- 
been  referred.  £^"  **" 

33.  The  Court  shall  direct  that  some  sufficient  notice  of  any  exercise  jected  by 
of  any  of  the  powers  conferred  on  it  by  this  Act  shall  be  placed  on  the  Parliament 
settlement  or  on  any  copies  thereof,  or  otherwise  recorded  in  any  way  it  Notice  of 
may  think  proper,  in  all  cases  where  it  shall  appear  to  the  Court,  to  be  the  exercise 
practicable  and  expedient  for  preventing  fraud  or  mistake.  of  powe«  to 

34.  All  money  to  be  received  on  any  sale  effected  under  the  authority  <iir£t«l  ^' 
of  this  Act,  or  to  be  set  aside  out  of  the  rent  or  payments  reserved  on  the  Court. 
any  lease  of  earth,  coal,  stone,  or  minerals  as  aforesaid,  may,  if  the  Court  payment 
shall  think  fit,  be  paid  to  any  trustees  of  whom  it  shall  approve,  or  other-  aiid  applica- 
wise  the  same,  so  far  as  relates  to  estates  in  England,  shall  be  paid  into  tiun  of 
Court  ex  parte  the  applicant  in  the  matter  of  this  Act,  and  so  far  as  re-  ^hsiu^frum 
lates  to  estates  in  Ireland,  shall  be  paid  into  the  Bank  of  Ireland  to  the  Bales  or  set 
account  of  the  accountant-general  ex  parte  the  applicant  in  the  matter  ande  out  of 
of  this  Act ;  and  such  money  shall  be  applied  as  the  Court  shall  from  time  JJJ^^'^n 
to  time  direct  to  some  one  or  more  of  the  following  purposes,  namely, —  mining 

So  far  as  relates  to  estates  in  England  the  purchase  or  redemption  of  leaiea. 
the  land  tax,  and  so  far  as  relates  to  estates  in  Ireland  the  purchase 
or  redemption  of  rent  charge  in  lieu  of  tithes,  Crown  rent,  or  quit  rent. 

The  discharge  or  redemption  of  any  incumbrance  affecting  the  here- 
ditaments in  respect  of  which  such  money  was  paid,  or  affecting  any 
other  hereditaments  subject  to  the  same  uses  or  trusts ;  or 

The  purchase  of  other  hereditaments  to  be  settled  in  the  same  manner 
as  the  hereditaments  in  respect  of  which  the  money  was  paid ;  or 

The  payment  to  any  person  becoming  absolutely  entitled. 

35.  The  application  of  the  money  in  manner  aforesaid  may,  if  the  Court  Trmitees 
shall  so  direct,  be  made  by  the  trustees  (if  any)  without  any  application  "»»>'  api^y 
to  the  Court,  or  otherwise  upon  an  order  of  the  Court  upon  the  petition  JUJ!J^*cMe« 
of  the  person  who  would  be  entitled  to  the  possession  or  the  receipt  of  without  ap- 
the  rents  and  profits  of  the  land  if  the  money  had  been  invested  in  the  ^ication  to 
purchase  of  land.  ^*"^- 

36.  Until  the  money  can  be  applied  as  aforesaid,  the  same  shall  be  in-  Until  money 
vested  as  the  Court  shall  direct  in  some  or  one  of  the  investments  in  JSetUo  \ie 
which  cash  under  the  control  of  the  Court  is  for  the  time  being  authorised  mvested. 

to  be  invested,  and  the  interest  and  dividends  of  such  investments  shall  be  and  iiivi- 
paid  to  the  person  who  would  have  been  entitled  to  the  rents  and  profits  ***"?^  ** 
of  the  land  if  the  money  had  been  invested  in  the  purchase  of  land.         pMtieeen- 

37.  Where  any  purchase  money  paid  into  Court  under  the  provisions  titled. 
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of  thin  Act  shall  have  been  paid  in  respect  of  any  lease  for  a  life  or  ti^es 
or  years,  or  for  a  life  or  lives  and  years,  or  any  estate  in  lands  less  than 
the  whole  fee  simple  thereof,  or  of  any  reversion  dependent  on  any  such 
lease  or  estate,  it  shall  be  lawful  for  the  Court  on  the  petition  of  any 
party  interested  in  such  money  to  order  that  the  same  shall  be  laid  out, 
invested,  aocnmnlated,  and  paid  in  such  manner  as  the  said  Coart  may 
consider  will  give  to  the  parties  interested  in  such  money  the  same  benefit 
therefrom  as  they  might  lawfully  have  had  from  the  lease,  estate,  or 
reversion  in  respect  of  which  such  money  shall  have  been  paid,  or  as 
near  thereto  as  may  be. 

38.  The  Court  shall  be  at  liberty  to  exercise  any  of  the  powers  con- 
ferred on  it  by  this  Act,  whether  the  Court  shall  have  already  exereised 
any  of  the  powers  conferred  by  this  Act  in  respect  of  the  same  property 
or  not ;  but  no  such  powers  shall  be  exercised  if  an  express  declaration 
that  they  shall  not  b«  exercised  is  contained  in  the  settlement :  Provided 
always,  that  the  circumstance  of  the  settlement  containing  powers  to 
effect  similar  purposes  shall  not  preclude  the  Court  from  exercising  any 
of  the  powers  conferred  by  this  Act,  if  it  shall  think  that  the  powers 
contained  in  the  settlement  ought  to  be  extended. 

39.  Nothing  in  this  Act  shall  be  construed  to  empower  the  Court  to 
authorise  any  lease,  sale,  or  other  act  beyond  the  extent  to  which  in  the 
opinion  of  the  Court  the  same  might  have  been  authorised  in  and  by  the 
settlement  by  the  settlor  or  settlors. 

40.  After  the  completion  of  any  lease  or  sale  or  other  act  under  the 
authority  of  the  Court,  and  purporting  to  be  in  pursuance  of  this  Act,  the 
same  shall  not  be  invalidated  on  the  ground  that  the  Court  was  not  here- 
by empowered  to  authorise  the  same,  except  that  no  such  lease,  sale,  or 
other  act  shall  have  any  effect  against  such  person  as  herein  mentioned 
whose  concurrence  or  consent  ought  to  be  obtained,  or  who  ought  to  be 
served  with  notice,  or  in  respect  of  whom  an  order  dispensing  with  such 
service  ought  to  be  obtained  in  the  case  where  such  concurrence  or  con- 
sent has  not  been  obtained  and  such  service  has  not  been  made  or  dis- 
pensed with. 

41.  It  shall  be  lawful  for  the  Court,  if  it  shall  think  fit,  to  order  that 
all  or  any  costs  or  expenses  of  all  or  any  parties  of  and  incident  to  any 
application  under  this  Act  shall  be  a  charge  on  the  hereditaments  which 
are  the  subject  of  the  application,  or  on  any  other  hereditaments  included 
in  the  same  settlement  and  .subject  to  the  same  limitations;  and  the 
Court  may  also  direct  that  such  costs  and  expenses  shall  be  raised  by 
sale  or  mortgage  of  a  sufiicient  part  of  such  hereditaments,  or  out  of  the 
rents  or  profits  thereof,  such  costs  and  expenses  to  be  taxed  as  the  Court 
shall  direct. 

42.  General  rules  and  orders  of  Court  for  carrying  into  eSect  the  pur- 
poses of  this  Act,  and  for  regulating  the  times  snd  form  and  mode  of  pro- 
cedure, and  generally  the  practice  of  the  Court  in  respect  of  the  matters 
to  which  this  Act  relates,  and  for  regulating  the  fees  and  allowances  to 
all  officers  and  solicitors  of  the  Court  in  respect  to  such  matters,  shall  be 
made  so  far  as  relates  to  proceedings  in  England  by  any  three  or  more 
of  the  following  persons,  of  whom  the  Lord  Chancellor  shall  be  one, 
namely,  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  the 
Lord  Chief  Baron  of  the  Exchequer,  and  four  other  judges  of  the  Supreme 
Court  of  Judicature  to  be  from  time  to  time  appointed  for  the  purpose 
by  the  Lord  Chancellor  in  writing  under  his  hand,  such  appointment  to 
continue  for  such  time  as  shall  be  specified  therein,  and  so  far  as  relates 
to  proceedings  in  Ireland  by  any  three  or  more  of  the  following  persons, 
of  whom  the  Lord  Chancellor  of  Ireland  shall  be  one,  namely,  the  Lord 
Chanoi41or  of  Ireland,  the  Lord  Chief  Jastice  of  Ireland,  the  Master  of 
the  Rolls  in  Ireland,  the  Ijord  Chief  Justice  of  the  Common  Pleas,  and 
the  Lord  Chief  Baron,  and  four  other  judges  of  the  superior  courts  in 
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Ireland  to  be  from  time  to  time  appointed  for  the  purpose  by  the  Lord  40&41  Vict. 
Chancellor  of  Ireland  in  writing  under  his  hand,  such  appointment  to       ^■-  ^^' 
continue  for  such  time  as  shall  be  specified  therein,  and  such  rules  and 
orders  may  from  time  to  time  be  rescinded  or  altered   by  the  like 
authorities  respectively,  and  all  such  rules  and  orders  shall  take  efEect 
as  general  orders  of  the  Court. 

43.  All  general  rules  and  orders  made  as  aforesaid  shall  be  laid  before  Rale*  and 
each  House  of  Parliament  within  forty  days  after  the  making  thereof  if  ordon  to  be 
Parliainent  is  then  sitting,  or  if  not,  within  forty  days  after  the  com-  ^**j?****^ 
mencement  of  the  then  next  ensuing  session,  and  if  an  address  is  pre-    "^  ^""^'  ' 
sented  to  Her  Majesty  by  either  House  of  Parliament  within  the  next 
subsequent  forty  days  on  which  the  said  House  shall  have  sat,  praying 

that  any  such  rule  or  order  may  be  annulled.  Her  Majesty  may  thereupon 
by  order  in  council  annul  the  same,  and  the  rule  or  order  so  annulled  shall 
thenceforth  become  void  and  of  no  effect,  but  without  prejudice  to  the 
validity  of  any  proceedings  which  may  in  the  meantime  have  been  taken 
under  the  same. 

44.  The  powers  vested  in  the  High  Court  of  Justice  by  this  Act  may,  Conourrent 
so  far  as  relates  to  estates  within  the  County  Palatine  of  Lancaster,  be  Jarijdictioii 
exercised  also  by  the  Court  of  Chancery  of  the  said  County  Palatine  ;  "f  chauSSr 
and  general  rules  and  orders  of  Court  for  the  purposes  aforesaid,  so  far  of  the 

as  relates  to  proceedings  in  the  said  Court  of  the  said  County  Palatine,  Comity 
shall  be  made  by  the  Chancellor  of  the  Duchy  and  County  Palatine  of  Fj^^^^ ' 
Lancaster,  with  the  advice  and  consent  of  any  one  or  more  of  the  persons      " 
authorised  under  this  Act  to  concur  in  the  noaklng  of  general  rules  and 
orders  relating  to  proceedings  in  England,  and  aim  with  the  advice  and 
consent  of  the  Vice-ChanceUor  of  the  said  County  Palatine. 

45.  It  shall  and  may  be  lawful  for  any  person  who  under  the  provisions  Application 
of  this  Act  may  make  an  application  to  the  Court  of  Chancery  in  Ireland  for  leaae  or 
for  the  lease  or  sale  of  a  settled  estate,  instead  of  making  such  applica-  w^  d^'^be 
tion  to  the  said  Court  of  Chancery  in  Ireland  to  apply  to  the  Landed  miieto^ 
Estates  Court,  Ireland,  for  the  purpose  of  having  the  lease  or  sale  of  such  Landed  Es- 
settled  estate  under  the  said  last-mentioned  Court;  and  thereupon  it  tates Court, 
shall  be  lawful  for  the  said  Landed  Estates  Court,  Ireland,  to  exercise  all 

the  powers  conferred  upon  the  Court  of  Chancery  in  Ireland  in  relation 
to  leases  or  sales  of  such  nature  under  the  provisions  of  this  Act,  save  that 
the  judge  in  the  case  of  a  sale  shall  himself  execute  the  conveyance  to 
the  purchaser  under  such  sale,  and  save  that  such  conveyance  shall  have 
the  like  operation  and  effect,  and  confer  such  indefeasible  title  to  the 
purchaser  as  if  such  sale  had  been  made  and  such  conveyance  had  been 
executed  upon  an  application  for  the  sale  of  an  incumbered  estate  under 
the  Act  of  the  twenty-first  and  twenty-second  years  of  Her  Majesty, 
chapter  seventy-two :  Provided  always,  that  the  Landed  Estates  Court, 
Ireland,  shall  make  such  investigation  of  the  title  and  circumstances  of 
the  said  estates  as  shall  appear  expedient,  and  also  in  cases  of  sales  as 
in  other  cases  preliminary  to  sales  conducted  in  the  said  Landed  Estates 
Court.,  Ireland:  Provided  also,  that  every  decision  and  order  in  the 
course  of  such  proceedings  shall  be  subject  to  appeal  to  the  Court  of 
Appeal  in  Chancery  as  in  other  cases  under  the  said  Act. 

46.  It  shall  be  lawful  for  any  person  entitled  to  the  possession  or  to  Tenants  for 
the  receipt  of  the  rents  and  profits  of  any  settled  estates  for  an  estate  life,  etc., 
for  any  life,  or  for  a  term  of  years  determinable  with  any  life  or  lives,  or  }°*y  ^J*"* 
for  any  greater  estate,  either  in  his  own  right  or  in  right  of  his  wife,  {wenty^one 
unless  the  settlement  shall  contain  an  express  declaration  that  it  shall  not  years.' 

be  lawful  for  such  person  to  make  such  demise  ;  and  also  for  any 
person  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  any  unsettled  estates  as  tenant  by  the  curtesy,  or  in  dower, 
or  in  right  of  a  wife  who  is  seised  in  fee,  without  any  application  to  tht^ 
Court,  to  demise  the  .sapie  or  any  part  thereof,  except  the  principal  man- 
sion lionse  and  the  demesnes  thereof,  and  other  lands  usually  occupied 
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40  &  41  Vict,  therewith,  from  time  to  time,  for  any  term  not  exceeding  twenty-one 
_  ^  ^^-  years  so  far  as  relates  to  estates  in  England,  and  thirty-flve  years  so  far 
as  relates  to  estates  in  Ireland,  to  take  efEect  in  possession  at  or  within 
one  year  next  after  the  making  thereof;  provided  that  every  such  demise 
be  made  by  deed,  and  the  best  rent  that  can  reasonably  be  obudned  be 
thereby  reserved,  without  any  fine  or  other  benefit  in  the  nature  of  a 
fine,  which  rent  shall  be  incident  to  the  inunediate  reversion ;  and  pro- 
vided that  such  demise  be  not  made  without  impeachment  of  waste,  and 
do  contain  a  covenant  for  payment  of  the  rent,  and  such  other  usual  and 
proper  covenants  as  the  lessor  shall  think  fit,  and  also  a  conditiou^of  re- 
entry on  non-payment  of  the  rent  for  a  period  of  twenty-eight  days  after  it 
becomes  due,  or  for  some  less  period  to  be  specified  in  that  behalf  ;  and 
provided  a  counterpart  of  every  deed  of  lease  be  executed  by  the  lessee. 
Aminsi  47.  Every  demise  authorised  by  the  last  preceding  section  shall  be 

whom  Buch    valid  against  the  person  granting  the  same,  and  all  other  persons  entitled 
^^^j,]        to  estates  subsequent  to  the  estate  of  such  person  under  or  by  virtue  of 
the  same  settlement  if  the  estates  be  settled,  and  in  the  case  of  unsettled 
estates  against  the  wife  of  any  husband  granting  such  demise  of  estates 
to  which  he  is  entitled  in  right  of  such  wife,  and  against  all  persons 
claiming  through  or  under  the  wife  or  husband  (as  the  case  may  be)  of 
the  person  granting  the  same. 
ETidenoe  of       48.  The  execution  of  any  lease  by  the  lessor  or  lessors  shall  be  deemed 
ooontennrt  suflficient  evidence  that  a  counterpart  of  such  lease  has  been  duly  executed 
iMMe  by        by  the  lessee  as  required  by  this  Act. 

lemee.  49.  All  powers  given  by  this  Act,  and  all  applications  to  the  Court  under 

Providon  m  this  Act,  and  consents  to  and  notifications  respecting  such  applications, 

to  infanta,     may  be  executed,  made,  or  given  by,  and  all  notices  under  this  Act  may  be 

lunatios,  etc.  giyg^  jq  guardians  on  behalf  of  infants,  and  by  or  to  committees  on  behalf 

of  lunatics,  and  by  or  to  trustees  or  assignees  of  the  property  of  bankrupts, 

debtors  in  liquidation,  or  insolvents :  Provided  nevertheless,  that  in  the 

cases  of  infant  or  lunatic  tenants  in  tail  no  application  to  the  Court  or 

consent  to  or  notification  respecting  any  application  may  be  made  or  given 

by  any  guardian  or  committee  without  the  special  direction  of  the  Coujt . 

A  married         60.  Where  a  married  woman  shall   apply  to  the  Court,  or  consent 

woman  ap-    to  an  application  to  the  Court,  under  this  Act,  she  shall  first  be  examined 

Sie^Cbiirt      ^P^^  from  her  husband  touching  her  knowledge  of  the  nature  and  effect 

or  oonaent-    of  the  application,  and  it  shall  be  ascertained  that  she  freely  desires  to 

ingtobe       make  or  consent  to  such  application;  and  such  examination  shall  be 

aMrt^fl^    made  whether  the  hereditaments  which  are  the  subject  of  the  application 

her  hna-        shall  be  settled  in  trust  for  the  separate  use  of  such  married  woman 

band.  independently  of  her  husband  or  not ;  and  no  clause  or  provision  in 

any  settlement  restraining  anticipation  shall  prevent  the  Court  from 

exercising,  if  it  shall  think  fit,  any  of  the  powers  given  by  this  Act,  and 

no  such  exercise  shall  occasion  any  forfeiture,  anything  in  the  settlement 

contained  to  the  contrary  notwithstanding. 

Ezamina-  51.  The  examination  of  such  married  woman  when  resident  within  the 

tion  of  mar-  jurisdiction  of  the  Court  to  which  such  application  is  made,  shall  be  made 

how  to  b?"   either  by  the  Court  or  by  some  solicitor  duly  appointed  by  the  Court  for 

made  when    that  purpose,  who  shall  certify  under  his  hand  that  he  has  examined  her 

YVBifUn^        apart  from  her  husband  and  is  satisfied  that  she  is  aware  of  the  nature 

jurifldicUun   *^^  effect  of  the  intended  application,  and  that  she  freely  desires  to  make 

of  the  or  consent  to  the  same.    And  when  the  married  woman  is  resident  out 

Court,  and    of  the  jurisdiction  of  the  Court  to  which  such  application  is  made,  her 

^T^T^***     examination  may  be  made  by  any  person  appoint^  for  that  purpose  by 

witho^        the  Court,  whether  he  is  or  is  not  a  solicitor  of  the  Court,  and  such 

roch  joriB-     person  shall  certify  under  his  hand  to  the  effect  hereinbefore  provided 

diction.         iQ  respect  of  the  examination  of  a  married  woman  resident  within  the 

A»  *o  »ppli-  jurisdiction.    And  the  appointment  of  any  such  person  not  being  a  solid- 

mnwnt  of^*^  tor  shall  afford  conclusive  evidence  that  the  married  woman  was  at  the 

married        time  of  such  examination  resident  out  of  the  jurisdiction  of  the  Court. 
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52.  Subject  to  such  examination  as  aforesaid,  married  women  ma}-  40  &  41  Vicrr. 
make  or  consent  to  any  applications,  whether  they  be  of  full  age  or       ^-  ^^• 
iufauts. 

63.  Nothing  in  this  Act  shall  be  construed  to  create  any  obligation  on  whether  of 
any  person  to  make  or  consent  to  any  application  to  the  Court  or  to  full  age  or 
exercise  any  power.  under  age. 

o4.  For  the  purposes  of  this  Act,  a  person  shall  be  deemed  to  be  entitled  No  obliga- 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  estates,  or'ooiw^t^*' 
although  his  estate  may  be  charged  or  incumbered  either  by  himself  or  by  to  applioa- 
the  'settlor,  or  otherwise  howsoever,  to  any  extent ;  but  the  estates  or  tlou,  etc. 
interests  of  the  parties  entitled  to  any  such  charge  or  incumbrance  shall  Tenants  fur 
not  be  affected  by  the  acts  of  the  person  entitled  to  the  possession  or  to  the  J^**'  •**^'»  j^ 
receipt  of  the  rents  and  profits  tis  aforesaid  unless  they  shall  concur  therein,  entitled 

55.  I'rovided  always,  that  nothing  in  this  Act  shall  authorise  any  sale  or  uotwith- 
lease  beyond  the  term  of  twenty -one  years  of  anv  settled  estates  in  respect  »tanding  in- 
of  which,  under  the  Act  of  the  thirty-fourth  and  thirty-fifth  years  of  King  ««"»bniuoei.. 
Henry  the  Eighth,  chapter  twenty,  "  to  embar  feigned  recovery  of  lauds  to*«itoii"  *** 
wherein  the  King's  Majesty  is  in  reversion,"  or  under  any  other  Act  of  created  by 
Parliament,  the  tenants  in  tail  are  restrained  from  barring  or  defeating  Act  ot  Pur- 
their  estates  tail,  or  where  the  reversion  is  vested  in  the  Crown.  lUment. 

56.  Nothing  in  this  Act  shall  authorise  the  granting  of  a  lease  of  any  Saving 
copyhold  or  customary  hereditaments  not  warranted  by  the  custom  of  the  ^**  "' 
manor  without  the  consent  of  the  lord,  nor  otherwise  prejudice  or  affect  mauIjiK 
the  rights  of  any  lord  of  a  manor. 

57.  This  Act  shall,  except  as  hereinafter  provided,  apply  to  all  matters  Xo  what 
existing  at  the  time  of  the  passing  of  this  Act,  whether  proceedings  are  wttlemeutB 
actually  pending  or  not,  and  any  proceedings  in  any  such  matter  may  be  ^^^^'^  *° 
continued  or  taken  under  this  Act  as  if  the  nuitter  originated  under  this  "* 

Act,  or  may  be  continued  or  taken  under  the  Acts  hereby  repealed,  or 
partly  under  this  Act  and  partly  under  the  said  repealed  Acts  as  occasion 
may  require  :  Provided  always,  that  the  provisions  in  this  Act  contained 
respecting  demises  to  be  made  without  application  to  the  Court  shall 
extend  only  to  settlements  made  after  the  first  day  of  November  one 
thousand  eight  hundred  and  fifty-six. 

58.  The  Acts  specified  in  the  schedule  to  this  Act  are  hereby  repealed :  Repeal  uf 
l*rovided  always,  that  this  repeal  shall  not  affect  anything  done  or  any  ^'^."P*^** 
proceeding  taken  under  any  enactment  hereby  repealed.  duie!"      **" 

59.  Nothing  in  this  Act  shall  interfere  with  the  exercise  of  any  powers  g^jviiiif 
to  authorise  or  grant  leases  conferred  by  any  Act  of  Parliament  not 
expressly  repealed  by  this  Act. 

60.  This  Act  shall  not  extend  to  Scotland.  Extent  of 

6 1 .  This  Act  shall  commence  on  the  first  day  of  November  one  thousand  ^^ 
eight  hundred  and  seventy-seven.  mt'nUrf'lut. 


SCHEDULE. 


So88ion  and  Chapter. 

Title  or  Short  Title. 

19  &  20  Vict.  c.  120  - 

An  Act  to  facilitate  leases  and  sales  of  Settled 

Estates. 

21  &  22  Vict.  c.  77  - 

An  Act  to  amend  and  extend  the  Settled  Estates 

Act  of  1856. 

27  &  28  Vict.  c.  45  - 

An  Act  to  further  amend  the  Settled  Estates 

Act  of  1856. 

37  &  38  Vict.  c.  33  - 

The  Leases  and  Sales  of  Settled  Estates  Amend- 

ment Act,  1874. 

39  &  40  Vict.  c.  30  - 

The  Settled  Estates  Act,  1876. 

VOL.  n.  XX 


UK) 
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40&41  Vict. 
f.  33. 


Gases  in 

which  oou- 

tingent 

remainders 

oatnble  of 

taking 

efRwt. 


40*  il  ViuT. 
r.  ait 


Application 
of  Acta  in 
Udiedule. 


Act  not  to 
extend  to 
Scotland. 


40  &  41  ViOT.  c.  33. 

Aiiuict  toantetidthe Latv  (uto  Coiiti7ige7it Unnahidrrt.  [2nd  Atufujft,  1877.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  tlie 
advice  and  consent  of  the  Lords  spiritoai  and  temporal,  and  Commons, 
in  this  pre.<ient  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Every  contingent  remainder  created  by  any  instrument  executed 
after  the  passing  of  this  Act,  or  by  any  will  or  codicil  revived  or  repub- 
lished by  any  will  or  codicil  executed  after  that  date,  in  tenements  or 
hereditaments  of  any  tenure,  which  would  have  been  \'alid  as  a  springing 
or  shifting  use  or  executory  devise  or  other  limitation  had  it  not  had  a 
sufficient  estate  to  support  it  as  a  contingent  remainder,  shall,  in  the  event 
of  the  particular  estate  determining  before  the  contingent  remainder  yests^ 
t)e  capable  of  taking  effect  in  all  respects  as  if  the  contingent  remainder 
hiul  originally  been  created  as  a  springing  or  shifting  use  or  executory 
devise  or  other  executorv  limitation. 


40  &  41  Vict.  c.  34. 

An  Act  to  Uffutnd  the  Acts  iterenteefvth  attd  fl^hteenth  llctoria,,  ckaj/trr 
ofw  hmidred  a)id.  thirteen^  and  thirtieth  and  thirty'Jir$t  lletoriu, 
chapter  tiaaty-'nine.  [2nd  Augugt^  1877.] 

Bo  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
luhico  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commoas,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  The  Acts  mentioned  in  the  schedule  hereto  shall,  as  to  any  testator 
or  intestate  dying  after  the  thirty-first  of  December  one  thousand  eight 
hundred  and  seventy-seven,  be  held  to  extend  to  a  testator  or  intestate 
dying  seised  or  possessed  of  or  entitled  to  any  land  or  other  hereditaments 
of  whatever  tenure  which  shall  at  the  time  of  his  death  be  charged  with 
the  payment  of  any  sum  or  sums  of  money  by  way  of  mortgage,  or  any 
other  equitable  charge,  including  any  lien  for  unpaid  purchase  money  ; 
and  the  devisee  or  legatee  or  heir  shall  not  be  entitled  to  have  such  sum 
or  sums  discharged  or  satisfied  out  of  any  other  estate  of  the  testator  or  in- 
tp^tate  unless  (in  the  case  of  a  testator)  he  shall  within  the  meaning  of 
the  said  Acts  have  signified  a  contrary  intention  ;  and  such  contrary  in- 
tention sliall  not  be  deemed  to  be  signified  by  a  charge  of  or  direction  for 
jmyment  of  debts  upon  or  out  of  residuary  real  and  personal  estate  or 
residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland. 


17  &  18  Vict.  c.  113 


30  &  31  Vict.  o.  69 


SCHEDULE. 

An  Act  to  amend  the  law  relating  to  ilio  ad- 
ministration of  the  estates  of  deceased  per- 
sons. 

An  Act  to  explain  the  operation  of  the  Act 
17&18Vict.  c.  113. 


41i:4t»VicT. 
c.  31. 


41  &  42  Vict.  c.  31  {The  Bills  of  Sale  Act,  1878). 

An  Act  to  coTUolidatf}  and  amend  the  La  ft  for  preveyttinff  I^aiuU  uptm 
Oreditart  by  secret  Bills  of  Sale  of  Personal  Chattels. 

[22nd  July,  1878.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to 
bills  of  sale  of  personal  chattels : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
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advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  4i  dc  42  Vurr. 
in  this  present  PlEurliament  assembled,  and  by  the  authority  of  the  same,       ^'  ^^' 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Bills  of  li^e  Act,  1878.  Short  title. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  Commeuoe- 
thousand  eight  hundred  and  seventy-nine,  which  day  is  in  this  Act  re-  luent. 
ferred  to  as  the  commencement  of  this  Act. 

3.  This  Act  shall  apply  to  every  bill  of  sale  executed  on  or  after  the  Application 
first  day  of  January  one  thousand  eight  hundred  and  seventy-nine  ''f^-^^'** 
(whether  the  same  be  absolute,  or  subject  or  not  subject  to  any  trust) 
whereby  the  holder  or  grantee  has  power,  either  with  or  without  notice, 

and  either  immediately  or  at  any  future  time,  to  seize  t)r  take  possession 
of  any  personal  chattels  comprised  in  or  made  subject  to  such  bill  of  sale. 

4.  In  this  Act  the  following  words  and  expressions  shall  have  the  luttupreta- 
meanings  in  this  scMstion  assigned  to  them  respectively,  unless  there  be  tiouofteinuj. 
something  in  the  subject  or  context  repugnant  to  such  construction ; 

(that  is  to  say,) 

The  expression  "  bill  of  sale  *'  shall  include  bills  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  inventories  of  goods 
with  receipt  thereto  attached,  or  receipts  for  purchase  moneys  of 
goods,  and  other  assurances  of  personal  chattels,  and  also  powers 
of  attorney,  authorities,  or  licences  to  take  possession  of  personal 
chattels  as  security  for  any  debt,  and  also  any  agreement,  whether 
intended  or  not  to  be  followed  by  the  execution  of  any  other  instru- 
ment, by  which  a  right  in  equity  to  any  personal  chattels,  or  to  any 
charge  or  security  thereon,  shall  be  conferred,  but  shall  not  include 
the  following  documents ;  that  is  to  say,  assignments  for  the  benefit 
of  the  creditors  of  the  person  making  or  giving  the  same,  marriage 
settlements,  transfers  or  assignments  of  any  ship  or  vessel  or  any 
share  thereof,  transfers  of  goods  in  the  ordinary  course  of  business 
of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea,  bills  of  lading,  India  warrants,  warehouse-keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  or  any  other  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorising  or  purporting  to  authorise,  either 
by  indorsement  or  by  delivery,  the  possessor  of  such  document  to 
transfer  or  receive  goods  thereby  represented. 

The  expression  **  personal  chattels  "  shall  mean  goods,  furniture,  and 
other  articles  capable  of  complete  transfer  by  delivery,  and  (when 
separately  assigned  or  charged)  fixtures  and  g^wing  crops,  but  shall 
not  include  chattel  interests  in  real  estate,  nor  fixtures  (except  trade 
machinery  as  hereinafter  defined),  when  assigned  together  with  a 
freehold  or  leasehold  interest  in  any  land  or  building  to  which  they 
are  affixed,  nor  growing  crops  when  assigned  together  with  any 
interest  in  the  Is^d  on  which  they  grow,  nor  shares  or  interests  in 
the  stock,  funds,  or  securities  of  any  Government,  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or  lands  which  by 
virtue  of  any  covenant  or  agreement  or  of  the  custom  of  the  country 
on^ht  not  to  be  removed  from  any  farm  where  the  same  are  at  the 
time  of  making  or  giving  of  such  bill  of  sale  : 

Personal  chattels  shall  be  deemed  to  be  in  the  "  apparent  possession  "  of 
the  person  making  or  giving  a  bill  of  sale,  so  long  as  they  remain  or 
are  in  or  upon  any  house,  mill,  warehouse,  building,  works,  yard, 
land,  or  other  premises  occupied  by  him,  or  are  used  and  enjoyed 
by  him  in  any  place  whatsoever,  notwithstanding  that  formal 
possession  thereof  may  have  been  taken  by  or  given  to  any  other 
person: 

"  Prescribed  "  means  prescribed  by  rules  mfide  under  tlie  provisions  of 
this  Act. 

X  X'^ 
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41  &  42  Vict. 
c.  31. 

Appliciitioii 
of  Act  to 
tnult)  ma- 
uhiuery. 


CortMiii 
iimtrumuiitM 
giving 
I>'»werM  of 
distrem  to 
be  Hubject 
to  t  hie  Act. 


Fixtares  or 
growiuf^ 
croiw  nut  to 
l>e  de'jined 
i«Jl>aratel,v 
iiMiigiieil 
when  tlif 
laud  piUN-seM 
by  the  muku 
iijiftruuieut. 


AvoidADLoeof 


5.  From  and  after  the  oommencement  of  this  Act  trade  machinery 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  personal  chattels,  and 
any  hkhIo  of  disposition  of  trade  machinery  by  the  owner  thereof  which 
would  be  a  bill  of  sale  as  to  any  other  personal  chattels  shall  be  deemed 
to  be  a  bill  of  sale  within  the  meaning  of  this  Act. 

For  the  purposes  of  tliis  Act — 
*'  Trade  machinery  "  means  the  machinery  used  in  or  attached  to  any 
factory  or  workshop ; 
First.  Exclusive  of  the  fixed  motive-powers,  such  as  the  water- 
wheels  and  steam  engines,  and  the  steam-boilers,  donkey 
engines,  and  other  fixed  appurtenances  of  the  said  motive- 
powers ;  and. 
Second.  Exclusive  of  the  fixed  power  machinery,  such  as  the 
shafts,  wheels,  drums,  and  their  fixed  appurtenances, 
which  transmit  the  action  of  the  motive-powers  to  the 
other  machinery,  fixed  and  loose ;  and. 
Third.  Exclusive  of  the  pipes  for  steam,  gas,  and  water  in  the 
factory  or  workshop. 
The  machinery  or  effects  excluded  by  this  section  £it»m 
the  definition  of  trade  machinery  shall  not  be  deemed 
to  be  personal  chattels  within  the  meaning  of  this 
Act. 
"  Factory  or  workshop  **  means  any  premises  on  which  any  mannal 
labour  is  exercised  by  way  of  trade,  or  for  purposes  of  gain,  in  or 
incidental  to  the  following  purposes  or  any  of  them ;  that  is  to 
say, 

(a)  In  or  incidental  to  the  making  any  article  or  part  of  an 

article ;  or 

(b)  In  or  incidental  to  the  altering,  repairing,  ornamenting, 

finishing,  of  any  article  ;  or 

(c)  In  or  incidental  to  the  adapting' for  sale  any  article. 

6.  Every  attornment,  instrument,  or  agreement,  not  being  a  mining 
lease,  whereby  a  power  of  distress  is  given  or  ag^ed  to  be  given  by  any 
person  to  any  other  person  by  way  of  security  for  any  present,  future,  or 
contingent  debt  or  advance,  and  whereby  any  rent  is  reserved  or  made 
payable  as  a  mode  of  providing  for  the  payment  of  interest  on  such  debt 
or  advance,  or  otherwise  for  the  purpose  of  such  security  only,  shall  be 
deemed  to  be  a  bill  of  sale,  within  the  meaning  of  this  Act,  of  any 
personal  chattels  which  may  be  seized  or  taken  under  such  power  of 
distress. 

P^vided,  that  nothing  in  this  section  shall  extend  to  any  mortgage  of 
any  estate  or  interest  in  any  land,  tenement,  or  hereditament  which  the 
mortgagee,  being  in  possession,  shall  have  demised  to  the  mortgagor  as 
his  tenant  at  a  fair  and  reasonable  rent. 

7.  No  fixtures  or  growing  crops  shall  be  deemed,  under  this  Act,  to  be 
separately  assigned  or  charged  by  reason  only  that  they  are  assigned  by 
separate  words,  or  that  power  is  given  to  sever  them  from  the  land  or 
building  to  which  they  are  afiixed,  or  from  the  land  on  which  they  grow ; 
without  otherwise  taking  possession  of  or  dealing  with  such  limd  or 
building,  or  land,  if  by  the  same  instrument  any  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  such  fixtures  are  affixed,  or  in 
the  land  on  which  such  crops  grow,  is  also  conveyed  or  assigned  to  the 
same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  all  deeds  or  instru- 
ments, including  fixtures  or  growing  crops,  executed  before  the  com- 
mencement of  this  Act  and  then  subsisting  and  in  force,  in  all  questions 
arising  under  any  bankruptcy,  liquidation,  assignment  for  the  benefit  of 
creditors,  or  execution  of  any  process  of  any  Court,  which  shall  take 
place  or  be  i?5«ned  after  the  commencement  of  this  Act. 

8.  Every  bill  of  sale  to  which  this  Act  applies  shall  be  dnly  attested 
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and  shall  be  registered  under  this  Act,  within  seven  days  after  the  4i&42VirT. 
making  or  giving  thereof,  and  shall  set  forth  the  consideration  for  which       ^'  '^^' 
such  bill  of  sale  was  given,  otherwise  such  bill  of  sale,  as  against  all  ^        .     ^ 
trustees  or  assignees  of  the  estate  of  the  person  whose  chattels,  or  any  of  bS^^saieiii 
them,  are  comprised  in  such  bill  of  sale  under  the  law  relating  to  bank-  certain  aum. 
ruptcy  or  liquidation,  or  under  any  assignment  for  the  benefit  of  the 
creditors  of  such  person,  and  also  as  against  all  sheriifs'  officers  and  other 
persons  seizing  any  chattels  comprised  in  such  bill  of  sale,  in  the  execution 
of  any  process  of  any  Court  authorising  the  seizure  of  the  chattels  of  the 
peraon  by  whom  or  of  whose  chattels  such  bill  has  been  made,  and  also  as 
against  every  person  on  whose  behalf  such  process  shall  have  been  issued, 
shall  be  deemed  fraudulent  and  void  so  far  as  regards  the  property  in  or 
right  to  the  possession  of  any  chattels  comprised  in  such  bill  of  sale  which, 
at  or  after  the  time  of  filing  the  petition  for  bankruptcy  or  liquidation, 
or  of  the  execution  of  such  assignment,  or  of  executing  such  process  (as 
the  case  may  be),  and  after  the  expiration  of  such  seven  days  are  in 
the  possession  or  apparent  possession  of  the  person  making  such  bill  of 
sale  (or  of  any  person  against  whom  the  process  has  issued  under  or  in 
the  execution  of  which  such  bill  has  been  made  or  given,  as  the  case 
may  be). 

9.  Where  a  subsequent  bill  of  sale  is  executed  within  or  on  the  expira-  Avoidance 
tion  of  seven  days  after  the  execution  of  a  prior  unregistered  bill  of  sale,  *j'  °??^il' 
and  comprises  all  or  any  part  of  the  personal  chattels  comprised  in  such  binl,!^„<iie. 
prior  bill  of  sale,  then,  if  such  subsequent  bill  of  sale  is  given  as  a  security 

for  the  same  debt  as  is  secured  by  the  prior  bill  of  sale,  or  for  any  part 
of  such  debt,  it  shall,  to  the  extent  to  which  it  is  a  security  for  the  same 
debt  or  part  thereof,  and  so  far  as  respects  the  personal  chattels  or  part, 
thereof  comprised  in  the  prior  bill,  be  absolutely  void,  unless  it  is  proved 
to  the  satisfaction  of  the  Court  having  cognizance  of  the  case  that  the 
subsequent  bill  of  sale  was  bon&  fide  given  for  the  purpose  of  correcting 
some  material  error  in  the  prior  bill  of  sale,  and  not  for  the  purpose  of 
evading  this  Act. 

10.  A  bill  of  sale  shall  be  attested  and  registered  under  this  Act  in  the  Mode  of 
following  manner :  hXlST^xfe 

(1)  The  execution  of  every  bill  of  sale  shall  be  attested  by  a  solicitor 

of  the  Supreme  Court,  and  the  attestation  shall  state  that  before 
the  execution  of  the  bill  of  sale  the  effect  thereof  has  been 
explained  to  the  grantor  by  the  attesting  solicitor : 

(2)  Such  bill,  with  every  schedule  or  inventory  thereto  annexed  or 
therein  referred  to,  and  also  a  true  copy  of  such  bill  and  of  every 
such  schedule  or  inventory,  and  of  every  attestation  of  the 
execution  of  such  bill  of  sale,  together  with  an  affidavit  of  the 
time  of  such  bill  of  sale  being  made  or  given,  and  of  its  due 
execution  and  attest;ition,  and  a  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  the  same  (or  in  case 
the  same  is  made  or  given  by  any  person  under  or  in  the  execution 
of  any  process,  then  a  description  of  the  residence  and  occupation 
of  the  person  against  whom  such  process  issued),  and  of  every 
attesting  witness  to  such  bill  of  sale,  shall  be  presented  to  and  the 
said  copy  and  affidavit  shall  be  filed  with  the  registrar  within 
seven  clear  days  after  the  (making  or  giving  of  such  bill  of 
sale,  in  like  manner  as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required  to  be  filed : 

(3)  If  the  bill  of  sale  is  made  or  given  subject  to  any  defeasance  or 

condition,  or  declaration  of  trust  not  contained  in  the  body  there- 
of, such  defeasance,  condition,  or  declaration  shall  be  deemed  to 
be  part  of  the  bill,  and  shall  be  written  on  the  same  paper  or 
parchment  therewith  before  the  registration,  and  shall  be  truly  set 
forth  in  the  copy  filed  under  this  Act  therewith  and  as  part  thereof, 
otherwise  the  registration  shall  be  void. 
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41  &42  Vun-.      In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in 
^'  '^^'       part  any  of  the  same  chattels,  they  shall  have  priority  in  the  order  of  the 
~  date  of  their  registration  respectively  as  regards  such  chattels. 

A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered. 
R«newal  of  11.  The  registration  of  a  bill  of  sale,  whether  executed  before  or  after 
regisu-ation.  the  commencement  of  this  Act,  must  be  renewed  once  at  least  every  five 
years,  and  if  a  period  of  five  years  elapses  from  the  registration  or  re- 
newed registration  of  a  bill  of  sale  without  a  renewal  or  further  renewal 
(as  the  case  may  be),  the  r^g^tration  shall  become  void. 

The  renewal  of  a  registration  shall  be  effected  by  filing  with  the 
registrar  an  affidavit  stating  the  date  of  the  bill  of  sale  and  of  the  last 
registration  thereof,  and  the  names,  residences,  and  occupations  of  the 
parties  thereto  as  stated  therein,  and  that  the  bill  of  sale  is  still  a 
subsisting  security. 

Every  such  affidavit  may  be  in  the  form  set  forth  in  the  Schedule  (A.) 
to  this  Act  annexed. 

A  renewal  of  registration  shall  not  become  necessary  by  reason  only 
of  a  transfer  or  assignment  of  a  bill  of  sale. 
Koriu  of  12.  The  registrar  shall  keep  a  book  (in  this  Act  called  "  the  raster  ") 

regidtor.  for  the  purposes  of  this  Act,  and  shall,  upon  the  filing  of  any  bill  of  sale 
or  copy  under  this  Act,  enter  therein  in  the  form  set  forth  in  the  second 
schedule  (B.)  to  this  Act  annexed,  or  in  any  other  prescribed  form,  the 
name,  residence,  and  occupation  of  the  person  by  whom  the  bill  was  made 
or  given  (or  in  case  the  same  was  made  or  given  by  any  person  under 
or  in  the  execution  of  process,  then  the  name,  residence,  and  occupation 
of  the  person  against  whom  such  prf)cess  was  issued,  and  also  the  name 
of  the  person  or  persons  to  whom  or  in  whose  favour  the  bill  was  given), 
and  the  other  particulars  shown  in  the  said  schedule  or  to  be  prescribed 
under  this  Act,  and  sliall  number  all  such  bills  roistered  in  each  year 
consecutively,  according  to  the  respective  dates  of  their  registration. 

Upon  the  registration  of  any  affidavit  of  renewal  the  like  entry  shall 
be  made,  with  the  addition  of  the  date  and  number  of  the  last  previous 
entry  relating  to  the  same  bill,  and  the  bill  of  sale  or  copy  originaUy  filed 
shall  be  thereupon  marked  with  the  number  affixed  to  such  affida\'it  of 
renewal. 

The  registrar  shall  also  keep  an  index  of  the  names  of  the  grantors 
of  registered  bills  of  sale  with  reference  to  entries  in  the  register  of  the 
bills  of  sale  given  by  each  such  grantor. 

Such  index  shall  be  arranged  in  divisions  corresponding  with  the 
letters  of  the  alphabet,  so  that  all  grantors  whose  surnames  begin  with 
the  same  letter  (and  no  others)  shall  be  comprised  in  one  division,  but 
the  arrangement  within  each  such  division  need  not  be  strictly 
alphabetical. 

13.  The  masters  of  the  Supreme  Court  of  Judicature  attached  to  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice,  or  such  other 
officers  as  may  for  the  time  being  be  assigned  for  this  purpose  under  the 

36  &  87  Vict,  provisions  of  the  Supreme  Court  of  Judicature  Acts,  1873  and  1876, 
shall  be  the  registrars  for  the  purposes  of  this  Act,  and  any  one  of  the  said 
masters  may  perform  all  or  any  of  the  duties  of  the  registrar. 

14.  Any  judge  of  the  High  Court  of  Justice  on  being  satisfied  that  the 
omission  to  register  a  bill  of  sale  or  an  affidavit  of  renewal  thereof  within 
the  time  prescribed  by  this  Act,  or  the  omission  or  mis-statement  of  the 
name,  residence,  or  occupation,  of  any  person,  was  accidental  or  due  to 
inadvertence,  may  in  his  discretion  order  such  omission  or  mis-statement 
to  be  rectified  by  the  insertion  in  the  register  of  the  true  name,  residence, 
or  occupation,  or  by  extending  the  time  for  such  registration  on  such 
terms  and  conditions  (if  any)  as  to  security,  notice  by  advertisement  or 
otherwise,  or  as  to  any  other  matter,  as  he  thinks  fit  to  direct. 

Entr>'  of  IT).  Subject  to  and  in  accordance  with  any  rules  to  be  made  under  and 


The  re- 
gistrar. 


c.  06. 

38  &  S9  Vlot. 

c.  77. 

Rectification 
of  register. 
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tor  the  piiri»os;is  of  this  Act,  the  registrar  ma}'  order  a  memorandum  of  41*42  Viot. 
satisfaction  to  be  written  upon  any  registered  copy  of  a  bill  of  sale,  upon       ^-  ^^• 
the  prescribed  evidence  being  given  that  the  debt  (if  any)  for  which  sucli  ~..  ,     . 
bill  of  sale  was  made  or  given  has  been  satisfied  or  discharged.  «i  w  «<.  ion. 

16.  Any  person  shall  be  entitled  to  have  an  office  copy  or  extract  of  Copi«  inaj 
any  registered  bill  of  sale,  and  affidavit  of  execution  filed  therewith,  or  ^***®"'®   • 
copy  thereof,  and  of  any  affidavit  filed  therewith,  if  any,  or  registered 
affidavit  of  renewal,  upon  paying  for  the  same  at  the  like  rate  as  for  office 

copies  of  judgments  of  thd  High  Court  of  Justice,  and  any  copy  of  a 
registered  bill  of  sale,  and  affidavit  purporting  to  be  an  office  cx)py 
thereof,  shall  in  all  Courts  and  before  all  arbitrators  or  other  persons, 
be  admitted  as  prim&  facie  evidence  thereof,  and  of  the  fact  and  date 
of  registration  as  shown  thereon.  Any  person  shall  be  entitled  at  all 
reasonable  times  to  search  the  register  and  every  registered  bill  of  sale, 
upon  payment  of  one  shilling  for  every  copy  of  a  bill  of  sale  inspected  ; 
such  payment  shall  be  made  by  a  judicature  stamp. 

17.  Every  affidavit  required  by  or  for  the  purposes  of  this  Act  may  be  Affidavits, 
sworn  before  a  master  of  any  division  of  the  High  Court  of  J  ustice,  or 

before  any  commissioner  empowered  to  take  affidavits  in  the  Supreme 
Court  of  judicature. 

Whoever  wilfully  makes  or  uses  any  false  affidavit  for  the  purposes  of 
this  Act  shall  be  deemed  guilty  of  wilful  and^corrupt  perjury. 

18.  There  shall  be  paid  and  received  in  common  law  stamps  the  follow-  l*'«w. 
ing  fees,  viz. : 

On  filing  a  bill  of  sale  -  -  -2s. 

On  filing  the  affidavit  of  execution  of  a  bill  of  sale     -  29. 

On  the  affidavit  used  for  the  purpose  of  re-registering 

a  bill  of  sale  (to  include  the  fee  for  filing)  -        -  5#. 

19.  Section  twenty-six  of  the  Supreme  Court  of  Judicature  Act,  1875,  and  Collection  of 
any  enactments  for  the  time  being  in  force  amending  or  substituted  for  f®«  u»<ier 
that  section,  shall  apply  to  fees  under  this  Act,  and  an  order  under  that  ^.*  ^^  J^j  * 
section  may,  if  need  be,  be  made  in  relation  to  such  fees  accordingly.        '  " ' 

20.  Chattels  comprised  in  a  bill  of  sale  which  has  been  and  continues  onler  and 
to  be  duly  registered  under  this  Act  shall  not  be  deemed  to  be  in  the  disiweition. 
po.ssession,  order,  or  disposition  of  the  grantor  of  the  bill  of  sale  within  32  &  33  Vict. 
the  meaning  of  the  Bankruptcy  Act,  1869.  c  71. 

21.  Rules  for  the  purposes  of  this  Act  may  be  made  and  altered  from  Rules, 
time  to  time  by  the  like  persons  and  in  the  like  manner  in  which  rules  36  Je  87  Vict, 
and  regulations  may  be    made   under  and  for  the   purposes  of  the  c.  tw. 
Supreme  Court  of  Judicature  Acts,  1873  and  1875.  f^^^  ^**^- 

22.  When  the  time  for  registering  a  bill  of  sale  expires  on  a  Sunday  ^.^  ^^j. 
or  other  day  on  which  the  registrar's  office  is  closed,  the  registration  registration, 
shall  be  valid  if  made  on  the  next  following  day  on  which  the  office  is 

open. 

23.  From  and  after  the  commencement  of  this  Act,  the  Bills  of  Sale  Act,  Repeal  of 
1854,  and  the  Bills  of  Sale  Act,  1866,  shall  be  repealed  :  Provided  that  A.'^,^,,..  . 
(except  as  is  herein  expressly  mentioned  with  respect  to  construction  and  J\^ 

with  respect  to  renewal  of  registration)  nothing  in  this  Act  shall  affect  any  29  &  so  Vict, 
bill  of  sale  executed  before  the  commencement  of  this  Act,  and  as  regards  c.  ftfl. 
bills  of  sale  so  executed  the  Acts  hereby  repealed  shall  continue  in  force. 
Any  renewal  aft-er  the  commencement  of  this  Act  of  the  registration 
of  a  bill  of  sale  executed  before  the  commencement  of  this  Act,  and 
registered  under  the  Acts  hereby  repealed,  shaU  be  made  under  this  Act 
in  the  same  manner  as  the  renewal  of  a  registration  made  under  this 
Act. 

24.  This  Act  shall  not  extend  to  Scotland  or  to  Ireland.  Extent  of 

Act. 
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SCHEDULES. 


41  &  42  VicT. 
c.  31. 

iSoution  11. 


Section  12. 


SCHEDULE  A. 

I  [A.B.']  of  do  swear 

that  a  bill  of  sale,  bearing  (late  the  day  of 

18  [insert  the  d^ite  cf  the  bill],  and  made  between  Itjuert  the  name* 
and  de$eripfi<m$  cf  thepartiet  in  the  original  hill  of  mle'],  and  which 
HiiUl  bill  of  sale  [or,  and  a  copy  of  which  said  bill  of  sale,  as  the  e-ase  m^iy 
he"]  was  registered  on  the  day  of  ^^ 

[itisert  date  of  registraHon'],  ia  still  a  subsisting  security. 

Sworn,  etc. 


SCHEDULE  B. 


Satis- 

faction 

entered. 


No. 


By  whom  given  (or  against 
whom  prooeea  iMued). 


Name. 


To 
whom 
given. 


I 


Nature 

of 
instru- 
ment. 


Date. 


Date  of 
rogistra- 
tion. 


Date  of 
registra- 
tion of 
aifidavit 
of  re- 
newal. 


of 


44  &  45  Vict. 
c.  41. 

Pre- 
lim rNARY. 

Short  title ; 

o(Hunience- 

ineiit. 


44  &  45  Vict.  c.  41  {The    Come^fancing  arud  Lrnr 

Property  Act,  1881). 

A71  Act  for  simplifying  and  imjfroring  the  practice  of  Conreyaneing  : 
ami  for  resting  in  Trustees,  Mortgagees,  and  others   rarimis  poncers 
eomm&idy  conferred  hy  provisions  inserted  in  Settlenie^vts,  Mortgages, 
Wills,  and.  other  Instrtimeivts ;  and  for  amending  in  rarimis  parti- 
culars the  Law  of  Property ;  and  for  other  purposes. 

[22fidAugnst,  1881.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  ai^sembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.— Pbeltminaby. 

1.— (1)  This  Act  mav  be  cited  as  the  Conveyancing  and  Law  of 
Property  Act,  1881. 
(2)  This  Act  shall  commence  and  take  effect  from  and  immediately 
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after  the  thirty-first  day  of  December  one  thoiisand  eight  handred  and  44&45  Virr. 
eighty-one.  ^^^' 

(3)  This  Act  does  not  extend  to  Scotland.  Pj^^_ 

2.  In  this  Act —  liminary. 

(i.)  Property,  unless  a  contrary  intention  appears,  includes  real  and       

personal  property,  and  any  estate  or  interest  in  any  property,  real  or  Ezteot. 
personal,  and  any  debt,  and  anything  in  action,  and  any  other  right  or  interpret*- 
interest :  tion  of 

(ii.)  Land,  unless  a  contrary  intention  appears,  includes  land  of  any  ^JJ**^* 
tenure,  and  tenements  and  hereditaments,  corporeal  or  incorporeal,  and  ^ '  * 
houses  and  other  buildings,  also  an  undivided  share  in  land  : 

(iii.)  In  relation  to  land,  income  includes  rents  and  profits,  and 
possession  includes  receipt  of  income  : 

(iv.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 

(v.)  Conveyance,  unless  a  contrary  intention  appears,  includes  assign- 
ment, appointment,  lease,  settlement,  and  other  assurance,  and  covenant 
to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or  settlement 
of  any  property,  or  on  any  other  dealing  with  or  for  any  property  ;  and 
convey,  unless  a  contrary  intention  appears,  has  a  meaning  corresponding 
with  that  of  conveyance  : 

(vi.)  Mortgage  includes  any  charge  on  any  property  for  securing  money 
or  money's  worth ;  and  mortgage  money  means  money,  or  money's  worth, 
secured  by  a  mortgage ;  and  mortgagor  includes  any  person  from  time  to 
time  deriving  title  under  the  original  mortgagor,  or  entitled  to  redeem 
a  mortgage  according  to  his  estate,  interest,  or  right,  in  the  mortgaged 
property  ;  and  mort^gee  includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagee ;  and  mortgagee  in  possession  is,  for 
the  purposes  of  this  Act,  a  mortgagee  who,  in  right  of  the  mortgage,  has 
entered  into  and  is  in  possession  of  the  mortgage  property : 

(vii.)  Incimibrance  includes  a  mortgage  in  fee,  or  for  a  less  estate,  and 
a  trust  for  securing  money,  and  a  lien,  and  a  charge  of  a  portion,  annuity, 
or  other  capital  or  annual  sum;  and  incumbrancer  has  a  meaning 
corresponding  with  that  of  incumbrance,  and  includes  every  person 
entitled  to  the  benefit  of  an  incumbrance,  or  to  require  payment  or 
discharge  thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention  appears,  includes  a  lessee 
or  mortgagee,  and  an  intending  purchaser,  lessee,  or  mortgagee,  or  other 
person,  who,  for  valuable  consideration,  takes  or  deals  for  any  property ; 
and  purchase,  unless  a  contrary  intention  appears,  has  a  meaning 
corresponding  with  that  of  purchaser ;  but  sale  means  only  a  sale  properly 
so  called : 

(ix.)  Rent  includes  yearly  or  other  rent,  toll,  duty,  royalty,  or  other 
reservation,  by  the  acre,  the  ton,  or  otherwise ;  and  fine  includes  premium 
or  fore-gift,  and  any  payment,  consideration,  or  benefit  in  the  nature  of 
a  fine,  premium,  or  fore-gift : 

(x.)  Building  purposes  include  the  erecting  and  the  improving  of,  and 
the  adding  to,  and  the  repairing  of  buildings ;  and  a  building  lease  is  a 
lease  for  building  purposes  or  purposes  coimected  therewith : 

(xi.^  A  mining  lease  is  a  lease  for  mining  purposes,  that  is,  the  searching 
for,  winning,  working,  getting,  making  merchantable,  carrying  away,  or 
disposing  of  mines  and  minerals,  or  purposes  connected  therewith,  and 
includes  a  grant  or  licence  for  mining  purposes : 

(xii.)  Will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  inclosure  award,  and  Act  of 
Parliament : 

(xiv.)  Securities  include  stocks,  funds,  and  shares  : 

(xv.)  Bankruptcy  includes  liquidation  by  arrangement,  and  any  other 
act.  or  proceeding  in  law  having,  under  any  Act  for  the  time  being  in 
force,  effects  or  results  similar  to  those  of  bankruptcy ;  and  bankrupt 
has  a  meaning  corresponding  with  that  of  bankruptcy : 
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44&4&  Vict,      (xvi.)  Writing  includes  print ;  and  words  referring  to  any  instrument. 


pnrohauff. 


<•  ^'''       oopy,  extract,  abstract,  or  other  document  include  any  such  instrument, 
~~        copy,  extract,  abstract,  or  other  document  being  in  writing  or  in  print, 
LixiNARY.    ^^  partly  in  writing  and  partly  in  print : 
— —   '        (xvii.)  Person  includes  a  corporation  : 

(xviii.)  Her  Majesty's  High  Court  of  Justice  us  referred  to  as  tlie  Court. 

8ALK8  AND  II.— 8ALB8  AND  OTHEB  TRANSACTIONS. 

OTHER 

Trans-  Contracts  for  Sale. 

ACTIONS.  jj — ^jj  Under  a  contract  to  sell  and  assign  a  term  of  years  derived 
Contraru  ^"*  ^^  *  leasehold  interest  in  land,  the  intended  assign  shall  not  have 
fw  Salt,  the  right  to  call  for  the  title  to  the  leasehold  reversion. 
Application  (-)  Where  land  of  copyhold  or  customary  tenure  lias  been  converted 
ofBUted  into  freehold  by  enfranchisement,  then,  under  a  contract  to  sell  and 
oonditiona  convey  the  freehold,  the  purchaser  shall  not  have  the  right  to  call  for  the 
^^k™*"*  title  to  make  the  enfranchisement. 

(3)  A  purchaser  of  any  property  shall  not  require  the  production,  or 
any  abstract  or  copy,  of  any  deed,  will,  or  other  document,  dated  or  made 
l)efore  the  time  prescribed  by  law,  or  stipulated,  for  commencement  of 
the  title,  even  though  the  same  creates  a  power  subsequently  exer- 
cised by  an  instrument  abstracted  in  the  abstract  furnished  to  the 
purchaser ;  nor  shall  he  require  any  information,  or  make  any  requisition, 
objection,  or  inquiry,  with  respect  to  any  such  deed,  will,  or  document, 
or  the  title  prior  to  that  time,  notwithstanding  that  any  such  deed,  will, 
or  other  document,  or  that  prior  title,  is  recited,  covenanted  to  be  pro- 
duced, or  noticed ;  and  he  shall  assume,  unless  the  contrary  appears, 
that  the  recitals,  contained  in  the  abstracted  instruments,  of  any  deed, 
will,  or  other  document,  forming  part  of  that  prior  title,  are  correct,  and 
give  all  the  material  contents  of  the  deed,  will,  or  other  document  so 
recited,  and  that  everj*  document  so  recited  was  duly  executed  by  all 
necessary  parties,  and  perfected,  if  and  as  required,  by  fine,  recover^', 
acknowledgment,  inrolment,  or  otherwise. 

(4)  Where  land  sold  is  held  by  lease  (not  including  under-lease),  the 
purchaser  shall  assume,  unless  the  contrary  appears,  that  the  lease  was 
duly  granted  ;  and,  on  production  of  the  receipt  for  the  last  payment  due 
for  rent  under  the  lease  before  the  date  of  actual  completion  of 
the  purchase,  he  shall  assume,  unless  the  contrary*  appears,  that  all  the 
covenants  and  provisions  of  the  lea«»e  have  been  duly  performed  and 
observed  up  to  the  date  of  actual  completion  of  the  purcha^se. 

(5)  Where  land  sold  is  held  by  under-lease,  the  purchaser  shall  assume, 
\inless  the  contrary  appears,  that  the  under-lease  and  everj"  .superior  lease 
were  duly  gjranted  ;  and,  on  production  of  the  receipt  for  the  last  pay- 
ment due  for  rent  under  the  under-lease  before  the  date  of  actual  oom- 
pletion  of  the  purchase,  he  shall  assume,  unless  the  contrary  appears, 
that  all  the  covenants  and  provisions  of  the  under-lease  have  been  duly 
performed  and  observed  up  to  the  date  of  actiud  completion  of  the  pur- 
chase, and  further  that  all  rent  due  under  every  superior  lease,  and  all 
the  covenants  and  provisions  of  every  superior  lease,  have  been  paid 
and  duly  performed  and  observed  up  to  that  date. 

(6)  On  a  sale  of  any  property,  the  expenses  of  the  production  and 
inspection  of  all  Acts  of  Parliament,  inclosure  awards,  records,  proceedings 
of  Courts,  court,  rolls,  deeds,  wills,  probates,  letters  of  administration,  and 
other  documents,  not  in  the  vendor's  possession,  and  the  expenses  of  all 
journeys,  incidental  to  such  production  or  inspection,  and  the  expenses 
of  searching  for,  procuring,  making,  verifying,  and  producing  all  certifi- 
cates, declarations,  evidences,  and  information  not  in  the  vendor's 
lK)ssession,  and  all  attested,  stamped,  ofifice,  or  other  copies  or  abstracts 
of,  or  extracts  from,  any  Acts  of  Parliament.or  other  documents  aforesaid, 
not  in  the  vendor's  possession,  if  any  such  production,  inspection,  journey, 
search,  procuring,  making,  or  verifying  is  required  by  a  purchaser,  eitlier 
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for  verification  of  the  abstract,  or  for  any  other  purpose,  shall  be  borne  44  A  46  Vicr. 
by  the  purchaser  who  requires  the  same  ;  and  where  the  vendor  retains       ^'  *^' 
possession  of  any  document,  the  expenses  of  making  any  copy  thereof,  gj^Lgj,  a„d 
attested  or  unattested,  which  a  purchaser  requires  to  be  delivered  to  him,      cyruER 
shall  be  borne  by  that  purchaser.  Trams- 

(7)  On  a  sale  of  any  property  in  lots,  a  purchaser  of  two  or  more  lots,  actions. 
held  wholly  or  partly  under  the  same  title,  shall  not  have  a  right  to  more  c^^^^r^u:ig 
than  one  abstract  of  the  common  title,  except  at  hin  own  expense.  /^.  Sffi^^ 

(8)  This  section  applies  only  to  titles  and  purchasers  on  sales  properly 
so  (Killed,  notwithstanding  any  interpretation  in  this  Act. 

(9)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  contract  of  sale,  and  shall  have  effect  subject  to  tho 
terms  of  the  contract  and  to  the  provisions  therein  contained. 

(10)  This  section  applies  only  to  sales  made  after  th^  commencement 
of  this  Act. 

(11)  Nothing  in  this  section  shall  be  construed  as  binding  a  purchaser 
to  complete  his  purchase  in  any  case  where,  on  a  contract  made  indepen- 
dently of  this  section,  and  containing  stipulations  similar  to  the  provisions 
of  this  section,  or  any  of  them,  specific  performance  of  the  contract 
would  not  be  enforced  against  him  by  the  Court. 

4. — (1)  Where  at  the  death  of  any  person  there  is  subsisting  a  contract  Completion 
enforceable  against  his  heir  or  devisee,  for  the  sale  of  the  fee  simple  or  **L?*"J™Ju 
other  freehold  interest,  descendible  to  his  heirs  general,  in  any  land,  his  *    ^^^    ' 
personal  representatives  shall,  by  virtue  of  this  Act,  have  power  to  convey 
the  land  for  all  the  estate  and  interest  vested  in  him  at  his  death,  in  any 
manner  proper  for  giving  effect  to  the  contract. 

(2)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  under  any  testamentary  disposi- 
tion or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3)  This  section  applies  only  in  cases  of  death  after  the  commence- 
ment of  this  Act. 

DUcharge  of  Inoumhrances  on  Sale.  DiKharge 

of  IfWUhi- 

5. — (1)  Where  land  subject  to  any  incumbrance,  whether  immediately    bi-aurtmrn 
payable  or  not,  is  sold  by  the  Court,  or  out  of  Court.,  the  Court  may,  if  it        ^»/<. 
thinks  fit,  on  the  application  of  any  party  to  the  sale,  direct  or  allow  Provision  by 
payment  into  Court,  in  case  of  an  annual  sum  charged  on  the  land,  or  of  pourt  for 
a  capital  sum  charged  on  a  determinable  interest  in  the  land,  of  such  JJJJJJL  and 
amount  as,  when  invested  in  Oovemment  securities,  the  Coiirt  considers  „xe  freed 
will  be  sufficient,  by  means  of  the  di\adends  thereof,  to  keep  down  or  therefrom, 
otherwise  provide  for  that  charge,  and  in  any  other  case  of  capital  money 
charged  on  the  land,  of  the  amount  sufficient  to  meet  the  incumbrance 
and  any  interest  due  thereon  ;  but  in  either  ca.se  there  shall  also  be  paid 
into  Court  such  additional  amount  as  the  Court  considers  will  be  sufii- 
cient  to  meet  the  contingency  of  further  costs,  expenses,  and  interest, 
and  any  other  contingency,  except  depreciation  of  investments,  not 
exceeding  one-tenth  part  of  the  original  amount  to  be  paid  in,  unless  the 
Court  for  special  reason  thinks  fit  to  require  a  larger  additional  amount. 

(2)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either  after  or 
without  any  notice  to  the  incumbrancer,  as  the  Court  thinks  fit,  declani 
the  land  to  be  freed  from  the  incumbrance,  and  make  any  order  for  con- 
veyance, or  vesting  order,  proper  for  giving  effect  to  the  sale,  and  give 
directions  for  the  retention  and  investment  of  the  money  in  Court. 

(3)  After  notice  .served  on  the  persons  interested  in  or  entitled  to  the 
money  or  fund  in  Court,  the  Court  may  direct  payment  or  transfer 
thereof  to  the  persons  entitled  to  receive  or  give  a  discharge  for  the 
same,  and  generally  may  give  directions  respecting  the  application  or 
distribution  of  the  capital  or  income  thereof. 

(4)  This  section  applies  to  sales  not  completed  at  the  commencement 
of  this  Act,  and  to  sales  thereafter  made. 
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6. — (1)  A  oonveyanoe  of  land  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  all  buildings, 
erections,  fixtures,  commons,  hedges,  ditches,  fences,  ways,  waters, 
watercourses,  liberties,  privileges,  easements,  rights,  alid  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land,  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed  with, 
or  reputed  or  known  as  part  or  parcel  of  or  appurtenant  to  the  land  or 
any  part  thereof. 

(2)  A  conveyance  of  land,  having  houses  or  other  buildings  thereon, 
shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act  operate  t4> 
convey,  with  the  land,  houses,  or  other  buildings,  all  outhouses.  erection.s 
fixtures,  cellars,  areas,  courts,  courtyards,  cisterns,  sewers,  gutters,  drains, 
ways,  passages,  lights,  watercourses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertaining  or  reputed  to  appertain 
to  the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any 
part  thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  known  as  part  or  parcel  of  or  appurtenant  to,  the 
land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof. 

(3)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  manor,  all  pastures,  feed- 
ings, wastes,  warrens,  commons,  mines,  minerals,  quarries,  furzes,  trees, 
woods,  underwoods,  coppices,  and  the  ground  and  soil  thereof,  fishings,  fish- 
eries, fowlings,  courts  leet,  courts  baron,  and  other  courts,  view  of  frank- 
pledge and  ^1  that  to  view  of  frankpledge  doth  belong,  mills,  mulctures, 
customs,  tolls,  duties,  reliefs,  heriots,  fines,  sums  of  money,  amerciamentu, 
waifs,  estrays,  chief -rents,  quit-rents,  rentscharge,  rents  seek,  rente  of 
assize,  fee  farm  rents,  services,  royalties,  jurisdictions,  franchises,  liberties, 
privileges,  easements,  profits,  advanti^res,  rights,  emoluments,  and 
hereditaments  whatsoever,  to  the  manor  appertaining  or  reputed  to 
appertain,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with  the  same,  or  reputed  or  known  as  part,  parcel,  or  member  thereof. 

(4)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  conveyance,  and  shall  have  effect  subject  to  the 
terms  of  the  conveyance  and  to  the  provisions  therein  oontAined. 

(5)  This  section  shall  not  be  construed  as  giving  to  any  person  a 
better  title  to  any  property,  right,  or  thing  in  this  section  mentioned 
than  the  title  which  the  conveyance  gives  to  him  to  the  land  or  manor 
expressed  to  be  conveyed,  or  as  conveying  to  him  any  property,  right, 
or  thing  in  this  section  mentioned,  further  or  otherwise  than  as  the 
same  could  have  been  conveyed  to  him  by  the  conveying  parties. 

(6)  This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act. 

Cavenaitfsfor  THtlfi. 

7. — (1)  In  a  conveyance  there  shall,  in  the  several  cases  in  this  section 
mentioned,  be  deemed  to  be  included,  and  there  shall  in  thotite  several 
cases,  by  virtue  of  this  Act,  be  implied,  a  covenant  to  the  effect  in  this 
section'  stated,  by  the  person  or  by  each  person  who  conveys,  as  far  as 
regards  the  subject-matter  or  share  of  subject-matter  expressed  to  be 
conveyed  by  him,  with  the  person,  if  one,  to  whom  the  conveyance  is 
made,  or  with  the  persons  jointly,  if  more  than  one,  to  whom  the 
conveyance  is  made  as  joint  tenants,  or  with  each  of  the  persons,  if 
more  than  one,  to  whom  the  conveyance  is  made  as  tenants  in  common, 
that  is  to  say : 

(A.)  In  a  conveyance  for  valuable  consideration,  other  than  a  mortgage, 
the  following  covenant  by  a  person  who  conveys  and  is  expressed  to 
convey  as  beneficial  owner  (namely)  : 

That,  notwithstanding  anything  by  the  person  who  so  conveys,  or  any 
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one  through  whom  he  derives  title,  otherwise  than  by  purchase  for  44  &  45  Vict. 
value,  made,  done,  executed,  or  omitted,  or  knowingly  suffered,  the       ^'-  *^' 
person  who  so  conveys,  litis,  with  the  concurrence  of  every  other  g^^Lra  and 
person,  if  any,  conveying  by  his  direction,  full  power  to  convey  the       other 
subject-matter  expressed  to  be  conveyed,  subject  as,  if  so  expressed,      Traks- 
and  in  the  manner  in  which,  it  is  expressed  to  be  conveyed,  and     actions. 
that,  notwithstanding  anything  as  aforesaid,  that  subject-matter 
shall  remain  to,  and  be  quietly  entered  upon,  received  and  held,    /^saU. 
occupied,  enjoyed,  and  taken,  by  the  person  to  whom  the  conveyance  q^j^^ 
is  expressed  to  be  made,  and  any  person  deriving  title  under  him,  enjoyment, 
and  the  benefit  thereof  shall  be  received  and  taken  accordingly, 
without  any  lawful  interruption  or  disturbance  by  the  person  who 
so  conveys  or  any  person  conveying  by  his  direction,  or  right- 
fully claiming  or  to  claim  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  or  any  person  conveying  by  his  direction,  or 
by,  through,  or  under  any  one  not  being  a  person  claiming  In  respect 
of  an  estate  or  interest  subject  whereto  the  conveyance  is  expressly 
made,  through  whom  the  person  who  so  conveys  derives  title,  other- 
wise than  by  purchase  for  value;  and  that,  freed  and  discharged  Freedom 
from,  or  otherwise   by  the  person  who    so  conveys    sufficiently  Jjo°J  incum- 
indemnified  against,  all  such  estates,  incumbrances,  claims,  and  °'^*'^*'^* 
demands  other  than  those  subject  to  which  the  conveyance  is 
expressly  made,  as  either  before  or  after  the  date  of  the  conveyance 
have  been  or  shall  be  made,  occasioned,  or  suffered  by  that  person 
or  by  any  person  conveying  by  his  direction,  or  by  any  person  right- 
fully claiming  by,  through,  under,  or  in  trust  for  the  person  who  so 
conveys,  or  by,  through,  or  under  any  person  conveying  by  his 
direction,  or  by,  through,  or  under  any  one  through  whom  the  person 
who  so  conveys  derives  title,  otherwise  than  by  purchase  for  value  ; 
and  further,  that  the  person  who  so  conveys,  and  any  person  convey-  l^uJ^w 
ing  by  his  direction,  and  every  other  person  having  or  rightfully  ■■■'"•"<*• 
claiming  any  estate  or  interest  in  the  subject-matter  of  conveyance, 
other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,  by,  through,  under,  or  in  trust  for  the  person  who 
BO  conveys,  or  by,  through,  or  under  any  person  conveying  by  his 
direction,  or  by,  through,  or  under  any  one  through  whom  the 
penion  who  so  conveys  derives  title,  otherwise  than  by  purchase  for 
value,  will,  from  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  pe»on  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any  person  deriving 
title  under  him,  execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the  subject-matter 
of  the  conveyance  to  the  person  to  whom  the  conveyance  is  made, 
and  to  those  deriving  title  under  him,  subject  as,  if  so  expressed, 
and  in  the  manner  in  which  the  conveyance  is  expressed  to  be 
made,  as  by  him  or  them  or  any  of  them  shall  be  reasonably 
required : 

(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to  include 

a  conveyance  in  consideration  of  marriage)  : 

(B.)  In  a  conveyance  of  leasehold  property  for  valuable  consideration,  Ou  oooTey- 

other  than  a  mortgage,  the  following  further  covenant  by  a  person  who  f"??®!  *"•"•" 

conveys  and  is  expresi^d  to  convey  as  beneficial  owner  (namely)  :  rSue  by 

That,  notwithstanding  anything  by  the  person  who  so  conveys,  or  any  beneficial 
one  through  whom  he  derives  title  otherwise  than  by  purchase  for  owner, 
value,  made,  done,  executed,  or  omitted,  or  knowingly  suffered,  the  Validity  of 
lease  or  grant  creating  the  term  or  estate  for  which  the  land  is  con-  ' 
veyed  is,  at  the  time  of  conveyance,  a  good,  valid,  and  effectual  lease 
or  grant  of  the  property  conveyed,  and  is  in  full  force,  unforfeited, 
unsurrendered,  and  in  nowise  become  void  or  voidable,  and  that, 
notwithstandixig  anything  as  aforesaid,  all  the  rents  reserved  by,  and 
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all  the  covenants,  conditions,  and  agreements  contained  in,  the 
leane  or  grant,  and  on  the  part  of  the  lessee  or  g^nuitee  and  the 
persons  deriving  title  under  him  to  be  paid,  observed^  and  performed, 
have  been  paid,  observed,  and  performed  up  to  the  time  of  con- 
veyance : 

(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to  iuclode 

a  conveyance  in  consideration  of  marriage)  : 

(C.)  In  a  conveyance  by  way  of  mortgage,  the  following  covenant  by 

a  person  who  conveys  and  is  expressed  to  oonvey  as  beneficial  owner 

(namely) : 
That  the  person  who  so  conveys,  has,  with  the  concurrence  of  every 
other  person,  if  any,  conveying  by  his  direction,  full  power  to  oonvey 
the  subject-matter  expressed  to  be  conveyed  by  him,  subject  as,  if  so 
expressed,  and  in  the  manner  in  which  it  is  expressed  to  be  conveyed ; 
and  also  that,  if  default  is  made  in  payment  of  the  money  intended 
to  be  secured  by  the  conveyance,  or  any  interest  thereon,  or  any  part 
of  that  money  or  interest,  contrary  to  any  provision  in  the  convey- 
ance, it  shall  be  lawful  for  the  person  to  whom  the  oonveyanoe  is 
expressed  to  be  made,  and  the  persons  deriving  title  under  him,  to 
enter  into  and  upon,  or  receive,  and  thenceforth  quietly  hold,  occupy, 
iuid  enjoy  or  take  and  have,  the  subject-matter  expressed  to  be  con- 
veyed, or  any  part  thereof,  without  any  lawful  interruption  or  dis- 
turbance by  the  person  who  so  conveys,  or  any  person  conveying  by 
his  direction,  or  any  other  person  not  being  a  person  claiming  in 
respect  of  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made  ;  and  that,  freed  and  discharged  from,  or  otherwise 
by  the  person  who  so  conveys  sufficiently  indemnified  against,  all 
estates,  incumbrances,  claims,  and  demands  whatever,  other  than 
those  subject  whereto  the  conveyance  is  expressly  made ;  and  further, 
that  the  person  who  so  conveys  and  every  person  conveying  by  his 
direction,  and  every  person  deriving  title  under  any  of  them,  and 
every  other  person  having  or  rightfully  claiming  any  estate  or 
interest  in  the  subject-matter  of  conveyance,  or  any  part  thereof, 
other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,  will  from  time  to  time  and  at  all  times,  on   the 
request  of  any  person  to  whom  the  conveyance  is  expressed  to  be 
made,  or  of  any  person  deriving  title  under  him,  but,  as  long  as 
any  right  of    redemption  exists  under    the  conveyance,  at    the 
cost  of  the  person  so  conveying,  or  of  those  deriving  title  under 
him,  and  afterwards  at  the  cost  of  the  person  making  the  request, 
execute  and  do  all  such  lawful  assurances  and  things  for  further  or 
more  perfectly  assuring  the  subject-matter  of  conveyance  and  every 
part  thereof  to  the  person  to  whom  the  conveyance  is  made,  and  to 
those  deriving  title  under  him,  subject  as,  if  so  expressed,  and  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably  required : 
(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold  property,  the 
following  further  covenant  by  a  person  who  conveys  and  is  expressed  to 
convey  as  beneficial  owner  (namely) : 
That  the  lease  or  gpunt  creating  the  term  or  estate  for  which  the  land 
is  held  is,  at  the  time  of  conveyance,  a  good,  valid,  and  effectual 
lease  or  grant  of  the  land  conveyed  and  is  in  full  force,  unforfeited, 
and  unsurrendered  and  in  nowise  become  void  or  voidable,  and  that 
all  the  rents  reserved  by,  and  all  the  covenanta,  conditions,  and 
agreements  contained  in,  the  lease  or  g^nt,  and  on  the  part  of  the 
lessee  or  grantee  and  the  persons  deriving  title  under  him  to  be  paid, 
observed,  and  performed,  have  been  paid,  observed,  and  performed 
up  to  the  time  of  conveyance ;  and  also  that  the  person  so  con- 
veying, or  the  jwr-sous  deriving  title  under  him,  will  at  all  times 
as  long  as  any  money  remains  on  the  security  uf  the  oouveyauce 
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pay,  observe,  and  perfonn,  or  cause  to  be  paid,  observed,  and  44&45Vicr. 
performed  all  the  rents  reserved  by,  and  all  the  covenants,  con-       ^'  '*^' 
ditions,  and  agreements  cpntained  in,  the  lease  or  grant,  and  on   „         ^^^ 
the  part  of  the  lessee  or  grantee  and  the  persons  deriving  title  under      othkr 
him  to  be  paid,  observed,  and  performed,  and  will  keep  the  person      Trans- 
to  whom  the  conveyance  is  made,  and  those  deriving  title  under  him,     actions. 
indemnified  against  all  actions,  proceedings,  costs,  charges,  dainages, 
claims  and  demands,  if  any,  to  be  incurred  or  sustain^  by  him  or    ^^itiJ^ 
them  by  reason  of  the  non-payment  of  such  rent  or  the  non- 
observance  or  non-performance  of  such  covenants,  conditions,  and 
jigreements,  or  any  of  them  : 
(E.)  In  a  conveyance  by  way  of  settlement,  the  following  covenant  by  ou  aettle- 
a  person  who  conveys  and  is  expressed  to  convey  as  settlor  (namely)  :       meut. 
That  the  person  so  conveying,  and  every  person  deriving  title  under  For  further 
him  by  deed  or  act  or  operation  of  law  in  his  lifetime  subsequent  to  awurance, 
that  conveyance,  or  by  testamentary  disposition  or  devolution  in  law,  hmiteil. 
on  his  death,  will,  from  time  to  time,  and  at  all  times,  after  the  date 
of  that  conveyanoe,  at  the  request  and  cost  of  any  person  deriving 
title  thereunder,  execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the  subject-matter  of 
the  conveyance  to  the  persons  to  whom  the  conveyance  is  made  and 
those  deriving  title  under  them,  subject  as,  if  so  expressed,  and  in 
the  manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by 
them  or  any  of  them  shall  be  reasonably  required : 
(F.)  In  any  conveyance,  the  following  covenant  by  every  person  who  on  aonvey- 
conveys  and  is  expressed  to  convey  as  trustee  or  mortgagee,  or  as  personal  aiioe  by 
representative  of  a  deceased  person,  or  as  committee  of  a  lunatic  so  found  Jj^fjl^ 
by  inquisition,  or  under  an  order  of  the  Court,  which  covenant  shall  be      "*»'*»®^* 
deemed  to  extend  to  every  such  person's  own  acts  only  (namely) : 

That  the  person  so  conveying  has  not  executed  or  done,  or  knowingly  Against  iu- 
Huffered,  or  been  pa.Ttj  or  privy  to,  any  deed  or  thing,  whereby  or  by  cumbrauow. 
means  whereof  the'  subject-matter  of  the  conveyanoe,  or  any  part 
thereof,  is  or  may  be  impeached,  charged,  affected,  or  incumbered 
in  title,  estate,  or  otherwise,  or  whereby  or  by  means  whereof  the 
person  who  so  conveys  is  in  anywise  hindered  from  conveying  the 
subject-matter  of  the  conveyance,  or  any  part  thereof,  in  the  manner 
in  which  it  is  expressed  to  be  conveyed. 

(2)  Where  in  a  conveyance  it  is  expressed  that  by  direction  of  a  })ersou 
expressed  to  direct  as  beneficial  owner  another  person  conveys,  then, 
within  this  section,  the  peraon  giving  the  direction,  whether  he  conve^rs 
and  is  expressed  to  convey  as  beneficial  owner  or  not,  shall  be  deemed  to 
convey  and  to  be  expressed  to  convey  as  beneficial  owner  the  subject- 
matter  so  conveyed  by  his  direction ;  and  a  covenant  on  his  part  shall 
be  implied  accordingly. 

(3)  Where  a  wife  conveys  and  is  expressed  to  convey  as  beneficial 
owner,  and  the  husband  also  conveys  and  is  expressed  to  convey  as 
beneficial  owner,  then,  within  this  section,  the  wife  shall  be  deemed  to 
convey  and  to  be  expressed  to  convey  by  direction  of  the  husband,  as 
beneficial  owner ;  and,  in  addition  to  the  covenant  implied  on  the  part 
of  the  wife,  there  shall  also  be  implied,  first,  a  covenant  on  the  part  of 
the  husband  as  the  person  giving  that  direction,  and  secondly,  a  covenant 
on  the  part  of  the  husband  in  the  same  terms  as  the  covenant  implied  on 
the  part  of  the  wife. 

(4)  Where  in  a  conveyance  a  person  conveying  is  not  expressed  to 
convey  as  beneficial  owner,  or  as  settlor,  or  as  trustee,  or  as  mortgagee, 
or  as  personal  representative  of  a  deceased  person,  or  as  committee  of  a 
lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court,  or  by 
direction  of  a  person  as  beneficial  owner,  no  covenant  on  the  part  of  the 
person  conveying  shall  be,  by  virtue  of  this  section,  implied  in  the  con- 
veyance. 
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(5)  In  this  section  a  conveyance  includes  a  deed  conferring  the  light 
to  admittance  to  copyhold  or  customary  land,  but  does  not  include  a 
demise  by  way  of  lease  at  a  rent,  or  any  customary  assurance,  other  than 
a  deed,  conferring  the  right  to  admittance  to  copyhold  or  customary  land. 

(6)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be  annexed 
and  incident  to,  and  shall  go  with,  the  estate  or  interest  of  the  implied 
covenantee,  and  shall  be  capable  of  being  enforced  by  every  person  in 
whom  that  estate  or  interest  is,  for  the  whole  or  any  part  thereof,  from 
time  to  time  vested. 

(7)  A  covenant  implied  as  aforesaid  may  be  varied  or  extended  by 
deed,  and,  as  so  varied  or  extended,  shall,  as  far  as  may  be,  operate  in 
the  like  manner,  and  with  all  the  like  incidents,  effects,  and  con- 
sequences, as  if  such  variations  or  extensions  were  directed  in  this  section 
to  be  implied. 

(8)  This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act. 

Execution  of  Purokate  Deed. 

8.  —(1)  On  a  sale,  the  purchaser  shall  not  be  entitled  to  require  that 
the  conveyance  to  him  bo  executed  in  his  presence,  or  in  that  of  his 
solicitor,  as  such ;  but  shall  be  entitled  to  have,  at  his  own  cost,  the 
execution  of  the  conveyance  attested  by  some  person  appointed  by  him, 
who  may,  if  he  thinks  fit,  be  his  solicitor. 

(2)  This  section  applies  only  to  sales  made  after  the  commencement 
of  this  Act. 

Production  and  Safe  Custody  of  TUle  Deeds. 

9. — (1)  Where  a  person  retains  possession  of  documents,  and  gives  to 
another  an  acknowlec^ment  in  writing  of  the  right  of  that  other  to 
production  of  those  documents,  and  to  delivery  of  copies  thereof  (In 
this  section  called  an  acknowledgment),  that  acknowledgment  shall 
have  effect  as  in  this  section  provided. 

(2)  An  acknowledgment  shall  bind  the  documents  to  which  it  relates 
in  the  possession  or  under  the  control  of  the  person  who  retains  them, 
and  in  the  possession  or  under  the  control  of  every  other  person 
having  possession  or  control  thereof  from  time  to  time,  but  shall 
bind  each  individual  possessor  or  persons  as  long  only  as  he  has  posses- 
sion or  control  thereof ;  and  every  person  so  having  possession  or  control 
from  time  to  time  shall  be  bound  specifically  to  perform  the  obligations 
imposed  under  this  section  by  an  acknowledgment,  unless  prevented 
from  so  doing  by  fire  or  other  inevitable  accident. 

(3)  The  obligations  imposed  under  this  section  by  an  acknowledg- 
ment are  to  be  performed  from  time  to  time  at  the  request  in  writing 
of  the  person  to  whom  an  acknowledgment  is  given,  or  of  any  person, 
not  being  a  lessee  at  a  rent,  having  or  claiming  any  estate,  interest,  or 
right  through  or  under  that  person,  or  otherwise  becoming  through  or 
under  that  person  interested  in  or  affected  by  the  terms  of  any  document 
to  which  the  acknowledgment  relates. 

(4)  The  obligations  imposed  under  this  section  by  acknowledgment 
are — 

(i.)  An  obligation  to  produce  the  documents  or  any  of  them  at  all 
reasonable  times  for  the  purpose  of  inspection,  and  of  comparison 
with  abstracts  or  copies  thereof,  by  the  person  entitled  to  request 
production  or  by  any  one  by  him  authorized  in  writing  ;  and 

(ii.)  An  obligation  to  produce  the  documents  or  any  of  them  at  any 
trial,  hearing,  or  examination  in  any  Court,  or  in  the  execution  of 
any  commission,  or  elsewhere  in  the  United  Kingdom,  on  any 
occasion  on  which  production  may  properly  be  required,  for  prov- 
ing or  supporting  the  title  or  claim  of  the  person  entitled  to 
request  proauction,  or  for  any  other  purpose  rdative  to  that  title 
or  claim ;  and 
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(iii.)  An  obligation  to  deliver  to  the  person  entitled  to  request  the  44  ft  45  Vict. 
same  true  copies  or  extracts,  attested  or  unattested,  of  or  from  the       ^'^^' 
documents  or  any  of  them.  Balks  and 

(5)  All  costs  and  expenses  of  or  incidental  to  the  specific  performance  otrsb 
of  any  obligation  imposed  under  this  section  by  an  acknowledgment  Trams- 
shall  be  paid  by  the  person  requesting  performance.  actions. 

(6)  An  acknowledgment  shall  not  confer  any  right  to  damages  for 
loss  or  destruction  of,  or  injury  to,  the  documents  to  which  it  relates, 
from  whatever  cause  arising. 

(7)  Any  person  claiming  to  be  entitled  to  the  benefit  of  an  acknow- 
ledgment may  apply  to  the  Court  for  an  order  directing  the  production 
of  the  documents  to  which  it  relates,  or  any  of  them,  or  the  delivery  of 
copies  of  or  extracts  from  those  documents  or  any  of  them  to  him,  or 
some  person  on  his  behalf ;  and  the  Court  may,  if  it  thinks  fit,  order 
production,  or  production  and  delivery,  accordingly,  and  may  give  direc- 
tions respecting  the  time,  place,  terms,  and  mode  of  production  or 
delivery,  and  may  make  such  order  as  it  thinks  fit  respecting  the  costs 
of  the  application,  or  any  other  matter  connected  with  the  application. 
.  (8)  An  acknowledgment  shall  by  virtue  of  this  Act  satisfy  any  liability  to 
give  a  coveuant  for  production  and  delivery  of  copies  of  or  extracts  from 
documents. 

(9)  Where  a  person  retains  possession  of  documents  and  gives  to 
another  an  undertaking  in  writing  for  safe  custody  thereof,  that  under- 
taking shall  impose  on  the  person  giving  it,  and  on  every  person  having 
possession  or  control  of  the  documents  from  time  to  time,  but  on  each 
individual  possessor  or  person  as  long  only  as  he  has  possession  or  con- 
trol thereof,  an  obligation  to  keep  the  documents  safe,  whole,  uncancelled, 
and  undefaced,  unless  prevented  from  so  doing  by  fire  or  other  inevitable 
accident. 

(10)  Any  person  claiming  to  be  entitled  to  the  benefit  of  such  an 
undertaking  may  apply  to  the  Court  to  assess  damages  for  any  loss, 
destruction  of,  or  injury  to  the  documents  or  any  of  them,  and  the  Court 
may,  if  it  thinks  fit,  direct  an  inquiry  respecting  the  amount  of  damages, 
and  order  payment  thereof  by  the  person  liable,  and  may  make  such 
order  as  it  thinks  fit  respecting  the  costs  of  the  application,  or  any  other 
matter  connected  with  the  application. 

(11)  An  undertaking  for  safe  custody  of  documents  shall  by  virtue  of 
this  Act  satisfy  any  liability  to  give  a  covenant  for  safe  custody  of  docu- 
ments. 

(12)  The  righte  conferred  by  an  acknowledgment  or  an  undertaking 
under  this  section  shall  be  in  addition  to  all  such  other  rights  relative  to 
the  production,  or  inspection,  or  the  obtaining  of  copies  of  documents  as 
are  not,  by  virtue  of  this  Act,  satisfied  by  the  giving  of  the  acknowledg- 
ment or  undertaking,  and  shall  have  effect  subject  to  the  terms  of  the 
acknowledgment  or  undertaking,  and  to  any  provisions  therein  contained. 

(13)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  acknowledgment  or  undertaking: 

(14)  This  section  applies  only  to  an  acknowledgment  or  undertaking 
given,  or  a  liability  respecting  documents  incurred,  after  the  commence- 
ment of  this  Act. 

III.— Leases.  

10. — (1)  Rent  reserved  by  a  lease,  and  the  benefit  of  every  covenant  Rent  and 
or  provision  therein  contained,  having  reference  to  the  subject-matter  ^^*  °^ 
thereof,  and  on  the  lessee's  part  to  be  observed  or  performed,  and  every  (^^^uits 
condition  of  re-entry  and  other  condition  therein  contained,  shall  bo  to  run  with 
annexed  and  incident  to  and  shall  go  with  the  reversionary  estate  in  the  reversion, 
land,  or  in  any  part  thereof,  imme^tely  expectant  on  the  term  granted 
by  the  lease,  notwithstanding  severance  of  that  reversionary  estate,  and 
shall  be  capable  of  being  recovered,  received,  enforced,   and  taken 
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advantage  of  by  the  person  from  time  to  time  entitled,  subject  to  the 
term,  to  the  income  of  the  whole  or  any  part,  as  the  case  may  leqnire, 
of  the  land  leased. 

(2)  This  section  applies  only  to  leases  made  after  the  commencement 
of  this  Act. 

11. — (1)  The  obligation  of  a  covenant  entered  into  by  a  leaser  with 
reference  to  the  subject-matter  of  the  lease  shall,  if  and  as  far  as  the 
lessor  has  power  to  bind  the  reversionary  estate  immediately  expectant 
on  the  term  granted  by  the  lease,  be  annexed  and  incident  to  and  shall  f?o 
with  that  reversionary  estate,  or  the  several  parts  thereof,  notwithstand- 
ing severance  of  that  reversionary  estate,  and  may  be  taken  advantage 
of  and  enforced  by  the  person  in  whom  the  term  is  from  time  to  time 
vested  by  conveyance,  devolution  in  law,  or  otherwise ;  and,  if  and  as  far 
as  the  lessor  has  power  to  bind  the  person  from  time  to  time  entitled  to 
that  reversionary  estate,  the  obligation  aforesaid  may  be  taken  advan- 
tage of  and  enforced  against  any  person  so  entitled. 

(2)  This  section  applies  only  to  leases  made  after  the  commencement 
of  this  Act. 

12.— (1)  Notwithstanding  the  severance  by  conveyance,  surrender,  or 
otherwise,  of  the  reversionary  estate  in  any  land  comprised  in  a  lease, 
and  notwithstanding  the  avoidance  or  cesser  in  any  other  manner  of 
the  term  granted  by  a  lease  as  to  part  only  of  the  land  comprised 
therein,  every  condition  or  right  of  re-entry,  s^  every  other  condition, 
contained  in  the  lease,  shall  be  apportioned,  and  shall  remain  annexed  to 
the  severed  parts  of  the  reversionary  estate  as  severed,  and  shall  be  in 
force  with  respect  to  the  term  whereon  each  severed  part  is  reversionary, 
or  the  term  in  any  land  which  has  not  been  surrendered,  or  as  to  which 
the  term  has  not  been  avoided  or  has  not  otherwise  ceased,  in  like  manner 
as  if  the  land  comprised  in  each  severed  part,  or  the  land  as  to  which 
the  term  remains  subsisting,  as  the  case  may  be,  had  alone  originally 
been  comprised  in  the  lease. 

(2)  This  section  applies  only  to  leases  made  after  the  commencement 
of  this  Act. 

13. — (1)  On  a  contract  to  grant  a  lease  for  a  term  of  years  to  bo 
derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the 
intended  lessee  shall  not  have  the  right  to  call  for  the  title  to  that 
reversion. 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  contract,  and  shall  have  effect  subject  to  the  terms 
of  the  contract  and  to  the  provisions  therein  contained. 

(3)  This  section  applies  only  to  contracts  made  after  the  commence- 
ment of  this  Act. 

„  ^ ,  ^brfeitwre. 

PcvfeUure, 

RestrietionB       14. — (1)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  stipu- 
on  and  relief  iation  in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  the  lease, 
^^'         shall  not  be  enforceable,  by  action  or  otherwise,  unless  and  until  the 
of  imaeir      lessor  serves  on  the  lessee  a  notice  specifying  the  particular  breach 
complained  of  and,  if  the  breach  is  capable  of  remedy,  requiring  the  lessee 
to  remedy  the  breach,  and,  in  any  case,  requiring  the  lessee  to  make  com- 
pensation in  money  for  the  breach,  and  the  lessee  fails,  within  a  reason- 
able time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of  remedy, 
and  to  make  reasonable  compensation  in  money,  to  the  satisfaction  of 
the  lessor,  for  the  breach. 

(2)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce 
such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's 
action,  if  any,  or  in  any  action  brought  by  himself,  apply  to  the  Court  for 
relief  ;  and  the  Court  may  grant  or  refuse  relief,  as  the  Court,  having 
regard  to  the  proceedings  and  conduct  of  the  parties  under  the  foregoing 
provisionsof  this  section,and  to  all  the  other  ciroamstanoes,  thinks  fit ;  and 
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in  oase  of  relief  may  grant  it  on  such  tenns,  if  anj,  as  to  costs,  expenses,  44^45  Vict. 
damages,  compensation,  penalty,  or  otherwise,  including  the  granting  of       ^'^^- 
an  injunction  to  restrain  any  like  breach  in  the  future,  as  the  Court,  in     leases. 
the  ciroumstanoee  of  each  case,  thinks  fit.  

(3)  For  the  purposes  of  this  section  a  lease  includes  an  original  or  For/Hturt, 
derivative  under-lease,  also  a  grant  at  a  fee  farm  rent,  or  securing  a  rent 

by  condition ;  and  a  lessee  includes  an  original  or  derivative  under-lessee, 
and  the  heirs,  executors,  administrators,  and  assigns  of  a  lessee,  also  a 
grantee  under  such  a  grant  as  aforesaid,  his  heirs  and  assigns;  and  a  lessor 
mcludes  an  original  or  derivative  under-lessor,  and  the  heirs,  executors, 
administrators,  and  assigns  of  a  lessor,  also  a  grantor  as  aforesaid,  and  his 
heirs  and  assigns. 

(4)  This  section  applies  although  the  proviso  or  stipulation  under  which 
the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in  the  lease  in 
pursuance  of  the  directions  of  any  Act  of  Parliament. 

(6)  For  the  purposes  of  this  section  a  lease  limited  to  continue  as  long 
only  as  the  lessee  abstains  from  committing  a  breach  of  covenant  shall  be 
and  take  efEect  as  a  lease  to  continue  for  any  longer  term  for  which  it 
could  subsist,  but  determinable  by  a  proviso  for  re-entry  on  such  a 
breach. 

(6)  This  section  does  not  extend— 

(i.)  To  a  covenant  or  condition  against  the  assigning,  underletting, 
parting  with  the  possession,  or  disposing  of  the  land  leased ;  or  to 
a  condition  for  forfeiture  on  the  bankruptcy  of  the  lessee,  or  on 
the  taking  in  execution  of  the  lessee's  interest ;  or 

(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for  allowing 
the  lessor  to  have  access  to  or  inspect  books,  accounts,  records, 
weighing  machines  or  other  things,  or  to  enter  or  inspect  the 
mine  or  the  workings  thereof. 

(7)  The  enactments  described  in  Part  I.  of  the  Second  Schedule  to  this 
Act  are  hereby  repealed. 

(8)  This  section  shall  not  affect  the  law  relating  to  re-entry  or  for- 
feiture or  relief  in  oase  of  non-payment  of  rent. 

(9)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

IV.— Mortgages. 

16. — (1)  Where  a  mortgagor  is  entitled  to  redeem,  he  shall,  by  virtue 
of  this  Act,  have  power  to  require  the  mortgagee,  instead  of  re-conveying, 
and  on  the  terms  on  which  he  would  be  bound  to  re-convey,  to  assign  the 
mortgage  debt  and  convey  the  mortgaged  property  to  any  third  person, 
as  the  mortgagor  directs  ;  and  the  mortgagee  shall,  by  virtue  of  this  Act, 
be  bound  to  assign  and  convey  accordingly. 

(2)  This  section  does  not  apply  in  the  case  of  a  mortgagee  being  or 
having  been  in  possession. 

(3)  This  section  applies  to  mortgages  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

16. — (1)  A  mortgagor,  as  long  as  his  right  to  redeem  subsists,  shall, 
by  virtue  of  this  Act,  be  entitled  from  time  to  time,  at  reasonable  times, 
on  his  request,  and  at  his  own  cost,  and  on  payment  of  the  mortgagee's 
costs  and  expenses  in  this  behalf,  to  inspect  and  make  copies  or  aj^stracts 
of  or  extracts  from  the  documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee. 

(2)  This  section  applies  only  to  mortgages  made  after  the  commence- 
ment of  this  Act,  and  shall  have  effect  notwithstanding  any  stipulation 
to  the  contiary. 

17. — (1)  A  mortgagor  seeking  to  redeem  any  one  mortgage,  shall,  by 
virtue  of  thid  Act,  be  entitled  to  do  so,  without  paying  any  money  due 
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44  A  45  VtcT.  under  any  separate  mortgage  made  bj  him,  or  by  any  person  tbrongfa 

^•'*^-       whom  he  claims,  on  property  other  thiu  that  comprised  in  the  mortgage 

MoRTOAGBB  which  he  seeks  to  redeem. 

(2)  This  section  applies  only  if  and  as  far  as  a  contraxy  intention  is 

datlon  of       not  expressed  in  the  mortgage  deeds  or  one  of  them, 
mortgagee.        (3)  This  section  applies  only  where  the  mortgages  or  one  of  them  are 
or  is  made  after  the  oommenoement  of  this  Act. 

Xetwa.  Leateg. 

Leasing  ig. — (1)  A  mortgagor  of  land  while  in  possession  shall,  as  against 

^Tte*  ^  every  incumbrancer,  luive,  by  virtue  of  this  Act,  power  to  make  from  time 
mc^r^agor  ^  ^.^^  ^^^  ^^^^  lease  of  the  mortgaged  land,  or  any  part  thereof,  as  is  in 
mortgngoe  in  this  section  described  and  authorized. 

poflBMiion.  ^2)  A  mortgagee  of  land  while  in  possession  shall,  as  against  all  prior 
incumbrancers,  if  any,  and  as  against  the  mortgagor,  have,  by  virtue  of 
this  Act,  power  to  make  from  time  to  time  any  such  lease  as  aforesaid. 

(3)  The  leases  which  this  section  authorizes  are — 

(i.)  An  agricultural  or  occupation  lease  for  any  term  not  exceeding 

twenty-one  years ;  and 
(IL)  A  building  lease  for  any  term  not  exceeding  ninety-nine  years. 

(4)  Every  person  making  a  lease  under  this  section  may  execute  and 
do  all  assurances  and  things  necessary  or  proper  in  that  behalf. 

(5)  Every  such  lease  shall  be  made  to  take  effect  in  possession  not 
later  than  twelve  months  after  its  date. 

(6)  Every  such  lease  shall  reserve  the  best  rent  that  can  reasonably 
be  obtained,  regard  being  had  to  the  ciroumstances  of  the  case,  but  with- 
out any  fine  being  taken. 

(7)  Every  such  lease  shall  contain  a  covenant  by  the  lessee  for  pay- 
ment of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid 
within  a  time  therein  specified  not  exceeding  thirty  days. 

(8)  A  counterpart  of  every  such  lease  shiSl  be  executed  by  the  lessee 
and  delivered  to  the  lessor,  of  which  execution  and  delivery  the  execution 
of  the  lease  by  the  lessor  shall,  in  favour  of  the  lessee  and  all  persons 
deriving  title  under  him,  be  sufficient  evidence. 

(9)  Every  such  building  lease  shall  be  made  in  consideration  of  the 
lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  having 
erected,  or  agreeing  to  erect  within  not  more  than  five  years  from  the 
date  of  the  lease,  buildings,  new  or  additional,  or  having  improved  or 
repaired  buildings,  or  aeroeing  to  improve  or  repair  buildings  within  that 
time,  or  having  executed,  or  agreeing  to  execute,  within  that  time,  on  the 
land  leased,  an  improvement  for  or  in  connection  with  building  purposes. 

(10)  In  any  such  building  lease  a  peppercorn  rent,  or  a  nominal  or 
other  rent  less  than  the  rent  ultimately  payable,  may  be  made  payable 
for  the  first  five  years,  or  any  less  part  of  the  term. 

(11)  In  case  of  a  lease  by  the  mortgagor,  he  shall,  within  one  month 
after  making  the  lease,  deliver  to  the  mortgagee,  or,  where  there  are 
more  than  one,  to  the  mortgagee  first  in  priority,  a  counterpart  of  the 
lease  duly  executed  by  the  lessee ;  but  the  lessee  shall  not  be  concerned 
to  see  that  this  provision  is  complied  with. 

(12)  A  contract  to  make  or  accept  a  lease  under  this  section  may  be 
enforced  by  or  against  every  person  on  whom  the  lease  if  granted  would 
be  binding. 

(13)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  by  the  mortgagor  and  mortgagee  in  the  mortgage  deed,  or 
otherwise  in  writing,  and  shall  have  eftect  subject  to  the  t^ms  of  the 
mortgage  deed  or  of  any  such  writing  and  to  the  provisions  therein 
contained. 

(14)  Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from  re- 
serving to  or  conferring  on  the  mortgagor  or  the  mortgagee,  or  both,  any 
further  or  other  powers  of  leasing  or  having  reference  to  leasing ;  and 
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any  further  or  other  powers  so  reserved  or  conferred  shall  be  exerciseable,  **  A  45  Vict. 
as  far  as  may  be,  as  if  they  were  conferred  by  this  Act,  and  with  all  the       ^' 
like  incidents,  effects,  and  consequences,  unless  a  contrary  intention  is  HoBTnAosH. 
expressed  in  the  mortgage  deed.  

(15)  Nothing  in  this  Act  shall  be  construed  to  enable  a  mortgagor  or      LeaM9. 
mortgagee  to  make  a  lease  for  any  longer  term  or  on  any  other  con- 
ditions than  such  as  could  have  been  granted  or  imposed  by  the  mort- 
gagor, with  the  concurrence  of  all  the  incumbrancers,  if  this  Act  had 

not  been  passed. 

(16)  This  section  applies  only  in  case  of  a  mortgage  made  after  the 
commencement  of  this  Act ;  but  the  provisions  thereof,  or  any  of  them, 
may,  by  agreement  in  writing  made  after  the  commencement  of  this  Act, 
between  mortgagor  and  mortgagee,  be  applied  to  a  mortgage  made  before 
the  commencement  of  this  Act,  so,  nevertheless,  that  any  such  agreement 
shall  not  prejudicially  affect  any  right  or  interest  of  any  mortgagee  not 
joining  in  or  adopting  the  agreement. 

(17)  The  provisions  of  tlus  section  referring  to  a  lease  shall  be  con- 
strued to  extend  and  apply,  as  far  as  circumstances  admit,  to  any 
letting,  and  to  an  agreement,  whether  in  writing  or  not,  for  leasing  or 

lettimr.  -Safe;  Jnmr- 

^  anee  :  Re- 

Sale;  Imwanee  ;  Receiver;  Timber.  eeiver.- 

TiiiiJbfr, 

19. — (1)  A  mortgagee,  where  the''mortgage  is  made  by  deed,  shall,  by  powera  in- 
virtue  of  this  Act,  have  the  following  powers,  to  the  like  extent  as  if  they  cident  to 
had  been  in  terms  conferred  by  the  mortfi:afi:e  deed,  but  not  further  estate  or 

(i.)  A  power,  when  the  mortgage  money  has  become  due,  to  sell,  or  to 
concur  with  any  other  person  in  selling,  the  mortgaged  property, 
or  any  part  thereof,  either  subject  to  prior  charges,  or  not,  and 
either  together  or  in  lots,  by  public  auction  or  by  private  contract, 
subject  to  such  conditions  respecting  title,  or  evidence  of  title,  or 
other  matter,  as  he  (the  mortgagee)  thinks  fit,  with  power  to  vary 
any  contract  for  sale,  and  to  buy  in  at  an  auction,  or  to  rescind 
any  contract  for  sale,  and  to  re-sell,  without  being  answerable  for 
any  loss  occasioned  thereby ;  and 

(ii.)  A  power,  at  any  time  after  the  dato  of  the  mortgage  deed,  to 
insure  and  keep  insured  against  loss  or  damage  by  fire  any  build- 
ing, or  any  effects  or  property  of  an  insurable  nature,  whether 
affixed  to  the  freehold  or  not,  being  or  forming  part  of  the  mort- 
gaged property,  and  the  premiums  paid  for  any  such  insurance 
shall  be  a  chs^ge  on  the  mortgaged  property,  in  addition  to  the 
mortgage  money,  and  with  the  same  priority,  and  with  interest  at 
the  same  rate,  as  the  mortgage  money  ;  and 

(iii.)  A  power,  when  the  mortgage  money  has  become  due,  to  appoint 
a  receiver  of  the  income  of  the  mortgaged  property,  or  of  any  part 
thereof;  and 

(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to  cut  and  sell 
timber  and  other  trees  ripe  for  cutting,  and  not  planted  or  left 
standing  for  shelter  or  ornament,  or  to  contract  for  any  such 
cutting  and  sale,  to  be  completed  within  any  time  not  exceeding 
twelve  months  from  the  making  of  the  contract. 

(2)  The  provisions  of  this  Act  relating  to  the  foregoing  powers,  com- 
prised either  in  this  section,  or  in  any  subsequent  section  regulating  the 
exercise  of  those  powers,  may  be  varied  or  extended  by  the  mortgage 
deed,  and,  as  so  varied  or  extended,  shall,  as  far  as  may  be,  operate  in 
the  like  manner  and  with  all  the  like  incidente,  effects,  and  consequences, 
as  if  such  variations  or  extensions  were  contained  in  this  Act. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage  deed,  and  shall  have  effect  subject  to  the 
terms  of  the  mortgage  de^  and  to  the  provisions  therein  contained. 
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(4)  This  section  applies  only  where  the  mortgage  deed  is  executed 
after  the  commencement  of  this  Act. 

20.  A  mortgagee  shall  not  exercise  the  power  of  sale  conferred  by  this 

Act  unless  and  until — 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has  been  served 

on  the  mortgagor  or  one  of  several  mortgagors,  and  default  has 

been  made  in  payment  of  the  mortgage  money,  or  of  part  thereof, 

for  three  months  after  such  service ;  or 

(ii.)  8ome  interest  under  the  mortgage  is  in  arrear  and  unpaid  for  two 

months  after  becoming  due ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained  in  the 

mortgage  deed  or  in  this  Act,  and  on  the  part  of  the  mortgagor, 

or  of  some  person  concurring  in  making  the  mortgage,  to  be 

observed  or  performed,  other  than  and  besides  a  covenant  for 

payment  of  the  mortgage  money  or  interest  thereon. 

21. — (1)  A  mortgagee  exercising  the  power  of  sale  conferred  by  this 

Act  shall  have  power,  by  deed,  to  convey  the  property  sold,  for  such 

estate  and  interest  therein  as  is  the  subject  of  the  mortgage,  freed  from 

all  estates,  interests,  and  rights  to  which  the  mortgage  has  priority,  but 

subject  to  all  estates,  interests,  and  rights  which  have  priority  to  the 

mortgage ;  except  that,  in  the  case  of  copyhold  or  customary  land,  the 

legal  right  to  admittance  shall  not  pass  by  a  deed  under  this  section, 

unless  the  deed  is  sufficient  otherwise  by  law,  or  is  sufficient  by  custom, 

in  that  behalf. 

(2)  Where  a  conveyance  is  made  in  professed  exercise  of  the  power 
of  sale  conferred  by  this  Act,  the  title  of  the  purchaser  shall  not  be 
impeachable  on  the  ground  that  no  case  had  arisen  to  authorize  the 
sale,  or  that  due  notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised ;  but  any  person  damnified  by  an 
unauthorized,  or  improper,  or  irregular  exercise  of  the  power  shall  have 
his  remedy  in  damages  against  the  person  exercising  the  power. 

(3)  The  money  which  is  received  by  the  mortgagee,  arising  from  the 
siale,  after  discharge  of  prior  incumbrances  to  which  the  sale  is  not  made 
subject,  if  any,  or  after  payment  into  Court  under  this  Act  of  a  sum  to 
meet  any  prior  incumbrance,  shall  be  held  by  him  in  trust  to  be  applied 
by  him,  first,  in  payment  of  all  costs,  charges,  and  expenses,  properly 
incurred  by  him,  as  incident  to  the  sale  or  any  attempted  sale,  or  other- 
wise ;  and  secondly,  in  dischajge  of  the  mortgage  money,  interest,  and 
costs,  and  other  money,  if  any,  due  under  the  mortgage ;  and  the  residue 
of  the  money  so  received  shall  be  paid  to  the  person  entitled  to  the 
mortgaged  property,  or  authorized  to  give  receipts  for  the  proceeds  of 
the  sale  thereof. 

(4)  The  power  of  sale  conferred  by  this  Act  may  be  exercised  by  any 
person  for  the  time  being  entitled  to  receive  and  give  a  disohai^e  for  tfaie 
mortgage  money. 

(5)  The  power  of  sale  conferred  by  this  Act  shall  not  affect  the  right 
of  foreclosure. 

(6)  The  mortgagee,  his  executors,  administrators,  or  assigns,  shall  not 
be  answerable  for  any  involuntary  loss  happening  in  or  about  the 
exercise  or  execution  of  the  power  of  sale  conferred  by  this  Act  or  of 
any  trust  connected  therewith. 

(7)  At  any  time  after  the  power  of  sale  conferred  by  this  Act  has 
become  exerciseable,  the  person  entitled  to  exercise  the  same  may  demand 
and  recover  from  any  person,  other  than  a  person  having  in  the  mortgaged 
property  an  estate,  interest,  or  right  in  priority  to  the  mortgage,  all  the 
deeds  and  documents  relating  to  the  property,  or  to  the  title  thereto, 
which  a  purchaser  under  the  power  of  sale  would  be  entitled  to  demand 
and  recover  from  him. 

22.— (1)  The  receipt  in  writing  of  a  mortgagee  shall  be  a  sufficient 
discharge  for  any  money  arising  under  the  power  of  sale  conferred  by 
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this  Act,  or  for  any  money  or  secnrities  comprised  in  his  mortgage,  or  44&45  Viot. 
arising  thereunder;  and  a  person  paying  or  transferring  the  same  to  the       ^'^^' 
mortgagee  shall  not  be  concerned  to  inqoire  whether  any  money  remains  mobtoaohh. 
dne  under  the  mortgage.  

(2)  Money  received  by  a  mortgagee  under  his  mortgage  or  from  the  saU:  Insur- 
proceeds  of  securities  comprised  in  his  mortgage  shall  be  applied  in  like    awe;  Be- 
manner  as  in  this  Act  directed  respecting  money  received  by  him  arising      SS^J^ 
from  a  sale  under  the  power  of  sale  conferred  by  this  Act ;  but  with  this 
variation,  that  the  costs,  chains,  and  expenses  payable  shall  include  the 
costs,  chfu^s,  and  expenses  properly  incurred  of  recovering  and  receiving 
the  money  or  securities,  and  of  conversion  of  securities  into  money, 
instead  of  those  incident  to  sale. 

23. — (1)  The  amount  of  an  insurance  effected  by  a  mortgagee  against  Amount  aud 
loss  or  damage  by  fire  under  the  power  in  that  behalf  conferred  by  this  am)iication 
Act  shall  not  exceed  the  amount  specified  in  the  mortgage  deed,  or,  if  no  ^q^"*"** 
amount  is  therein  specified,  then  shall  not  exceed  two  third  parts  of  the 
amount  that  would  be  required,  in  case  of  total  destruction,  to  restore 
the  property  insured. 

(2)  An  insurance  shall  not,  under  the  power  conferred  by  this  Act,  be 
effected  by  a  mortgagee  in  any  of  the  following  cases  (namely) : 

(i.)  Where  there  is  a  declaration  in  the  mortgage  deed  that  no  insur- 
ance is  required ; 

(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the  mortgagor 
in  accordance  with  the  mortgage  deed ; 

(iii.)  Where  the  mortgage  deed  contains  no  stipulation  respecting 
insurance,  and  an  insurance  is  kept  up  by  or  on  behalf  of  the 
mortgagor,  to  the  amount  in  which  the  mortgagee  Is  by  this  Act 
authorized  to  insure. 

(3)  All  money  received  on  an  insurance  effected  under  the  mortgage 
deed  or  under  this  Act  shall,  if  the  mortgagee  so  requires,  be  applied  by 
the  mortgagor  in  making  good  the  loss  or  damage  in  respect  of  which  the 
money  is  received. 

(4)  Without  prejudice  to  any  obligation  to  the  contrary  imposed  by 
law,  or  by  special  contract,  a  mortgagee  may  require  that  all  money 
received  on  an  insurance  be  applied  in  or  towards  discharge  of  the  money 
due  under  his  mortgage. 

24. — (1)  A  mortgagee  entitled  to  appoint  a  receiver  imder  the  power  Appoiut- 
in  that  behalf  conferred  by  this  Act  shall  not  appoint  a  receiver  until  he  ment, 
has  become  entitled  to  exercise  the  power  of  sale  conferred  by  this  Act,  JJJJJJJ^n^. 
but  may  then,  by  writing  under  his  hand,  appoint  such  person  as  he  tion,  and ' 
thinks  fit  to  be  receiver.  duties  of 

(2)  The  receiver  shall  be  deemed  to  be  the  agent  of  the  mortgagor ;  receiver, 
and  the  mortgagor  shall  be  solely  responsible  for  the  receiver's  acts  or 
defaults,  unless  the  mortgage  deed  otherwise  provides. 

(3)  The  receiver  shall  have  power  to  demand  and  recover  all  the  in- 
come of  the  property  of  which  he  is  appointed  receiver,  by  action,  distress, 
or  otherwise,  in  the  name  either  of  the  mortgagor  or  of  the  mortgagee, 
to  the  full  extent  of  the  estate  or  interest  which  the  mortgagor  could 
dispose  of,  and  to  give  effectual  receipts,  accordingly,  for  the  same. 

(4)  A  person  paying  money  to  the  receiver  shall  not  be  concerned  to 
Inqaire  whether  any  case  has  happened  to  authorize  the  receiver  to  act. 

(6)  The  receiver  may  be  removed,  and  a  new  receiver  may  be  appointed, 
from  time  to  time  by  the  mortgagee  by  writing  under  his  hand. 

(6)  The  receiver  shall  be  entitled  to  retain  out  of  any  money  received 
by  him,  for  his  remuneration,  and  in  satisfaction  of  all  costs,  charges,  and 
expenses  incurred  by  him  as  receiver,  a  commission  at  such  rate,  not 
exceeding  five  per  centum  on  the  gross  amount  of  all  money  received,  as 
is  specified  in  his  appointment,  and  if  no  rate  is  so  specified,  then  at  the 
rate  of  five  per  centum  on  that  gross  amount  or  at  such  higher  rate  as  the 
Court  thinks  fit  to  allow,  on  application  made  by  him  for  that  purpose. 
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44  &  45  Vict.  (7)  The  receiver  shall,  if  so  directed  in  writing  by  the  mortgagee,  in- 
C'  41*       sore  and  keep  insured  against  loss  or  damage  by  fire,  out  of  the  money 

MoBTOAon  received  by  him,  any  building,  effects,  or  property  comprised  in  the 
*  mortgage,  whether  affixed  to  the  freehold  or  not,  being  of  an  insurable 

Sale:  Jnmr-  nature. 

ante;  JKe-        (8)  The  receiver  shall  apply  all  money  received  by  him  as  follows 
JjI^Jv      (namely) : 

Timber,         ^|^  j^^  discharge  of  all  rents,  taxes,  rates,  and  outgoings  whatever 

affecting  the  mortgaged  property ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and  the  in- 
terest on  all  principal  sums,  having  priority  to  the  mortgage  in 
right  whereof  he  is  receiver ;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on  fire,  life, 
or  other  insurances,  if  any,  properly  payable  under  the  mortgage 
deed  or  under  this  Act,  and  the  cost  of  executing  necessary  or 
proper  repairs  directed  in  writing  by  the  mortgagee ;  and 
(iv.)  In  payment  of  the  interest  accruing  due  in  respect  of  any  principal 
money  due  under  the  mortgage ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to  the  person 
who,  but  for  the  possession  of  the  receiver,  would  hia.ve  been  entitled  to 
receive  the  income  of  the  mortgaged  property,  or  who  is  otherwise 
J   .         entitled  to  that  property. 

SfST'***^  ^^y^,£^^  retpecfting  Mortgage. 

Bale  of  2^- — (1)  -^7  person  entitled  to  redeem  mortgaged  property  may  have 

mortgaged  a  judgment  or  order  for  sale  instead  of  for  r^emption  in  an  action 
propeiy  in  brought  by  him  either  for  redemption  alone,  or  for  sale  alone,  or  for  sale 
foradosuro     °^  redemption,  in  the  alternative. 

etc.  '        (2)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  or  for 

sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage  money, 
the  Court,  on  the  request  or  the  mortgagee,  or  of  any  person  interested 
either  in  the  mortgage  money  or  in  the  right  of  redemption,  and  notwith- 
standing the  dissent  of  any  other  person,  and  notwithstanding  that  the 
mortgagee  or  any  person  so  interested  does  not  appear  in  the  action,  and 
without  allowing  any  time  for  redemption  or  for  payment  of  any  mortgage 
money,  may,  if  it  tMnks  fit,  direct  a  sale  of  the  mortgaged  property,  on 
such  terms  as  it  thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in 
Court  of  a  reasonable  sum  fixed  by  the  Court,  to  meet  the  expenses  of 
sale  and  to  secure  performance  of  the  terms. 

(3)  But,  in  an  action  brought  by  a  person  interested  in  the  right  of 
rodemption  and  seeking  a  ^e,  the  Court  may,  on  the  application  of 
any  defendant,  direct  the  plaintiff  to  give  such  security  for  costs  as  the 
Court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any  defendant, 
and  may  give  such  directions  as  it  thinks  fit  respecting  the  costs  of  the 
defendants  or  any  of  them. 

(4)  In  any  case  within  this  section  the  Court  may,  if  it  thinks  fit, 
direct  a  sale  without  previously  determining  the  priorities  of  incum- 
brancers. 

(5)  This  section  applies  to  actions  brought  either  before  or  after  the 
commencement  of  this  Act. 

15  &  10  Vict      (^)  '^^^  enactment  described  in  Part  II.  of  the  Second  Schedule  to  this 

o.  80,  K.  48.   Act  is  hereby  repealed. 

(7)  This  section  does  not  extend  to  Ireland. 
Statutory 

MoRTOAOE.  v.— Statutory  Mobtgage. 

Form  of  26. — (1)  A  mortgage  of  freehold  or  leasehold  land  may  be  made  by  a 

statutory       deed  expressed  to  be  made  by  way  of  statutory  mortgage,  being  in  the 

Jch3Sf*  "*  ^^™^  i^^®°  ^°  ^^^  ^'  ^^  *^^®  ^^"^^  Schedule  to  this  Act,  with  such 
^'       variation  and  additions,  if  any,  as  ciroomstances  may  require,  and  the 
provisions  of  this  section  shall  apply  thereto. 
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(2)  There  shall  be  deemed  to  be  included,  and  there  shall  by  virtne  of  44645  Vict. 
this  Act  be  implied,  in  the  mortgage  deed —  ^- *^- 

First,  a  covenant  with  the  mort^Eicee  by  the  person  expressed  therein   statdtory 
to  convey  as  mortgagor  to  the  effect  following  (namely) :  Mobtoaok. 

That  the  mortgagor  will,  on  the  stated  day,  pay  to  the  mortgagee  the 

stated  mortgEtge  money,  with  interest  thereon  in  the  meantime,  at 
the  stated  rate,  and  will  thereafter,  if  and  as  long  as  the  mortgage 
money  or  any  part  thereof  remains  unpaid,  pay  to  the  mortgagee 
interest  thereon,  or  on  the  unpaid  part  thereof,  at  the  stated  rate,  by 
equal  half-yearly  payments,  the  first  thereof  to  be  made  at  the  end 
of  six  calendar  months  from  the  day  stated  for  payment  of  the 
mortgage  money : 
Secondly,  a  proviso  to  the  effect  following  (namely) : 
That  if  the  mortgagor,  on  the  stated  day,  pays  to  the  mortgagee  the 
stated  knortgage  money,  with  interest  thereon  in  the  meantime,  at 
the  stated  rate,  the  mortgagee  at  any  time  thereafter,  at  the  request 
and  cost  of  the  mortgagor,  shall  re-oonvey  the  mortgaged  property 
to  the  mortgagor,  or  as  he  shall  direct. 
27. — (1)  A  transfer  of  a  statutory  mortgage  may  be  made  by  a  deed  Fonus.of 
expressed  to  be  made  by  way  of  statutory  transfer  of  mortgage,  being  in  ^^^'^  - 
such  one  of  the  three  forms  (A.)  and  (B.)  and  (C.)  given  in  Part  II.  of  mOT£g6*ln 
the  Third  Schedule  to  this  Act  as  may  be  appropriate  to  the  case,  with  schedule, 
such  variations  and  additions,  if  any,  as  circumstances  may  require,  and 
the  provisions  of  this  section  shall  apply  thereto. 

(2)  In  whichever  of  those  three  forms  the  deed  of  transfer  is  made, 
it  shall  have  effect  as  follows  (namely) : 

(i.)  There  shall  become  vested  in  the  person  to  whom  the  benefit  of 
the  mortgage  is  expressed  to  he  transferred,  who,  with  his 
executors,  administrators,  and  assigns,  is  hereafter  in  this  section 
designated  the  transferee,  the  right  to  demand,  sue  for,  recover,  and 
give  receipts  for  the  mortgage  money,  or  the  unpaid  part  thereof, 
and  the  interest  then  due,  if  any,  and  thenceforth  to  become  due 
thereon,  and  the  benefit  of  all  securities  for  the  same,  and  the 
benefit  of  and  the  right  to  sue  on  all  covenants  with  the  mort- 
gagee, and  the  right  to  exercise  all  powers  of  the  mortgafi;ee : 

(ii.)  All  the  estate  and  interest,  subject  to  redemption,  of  the  mort- 
gagee in  the  mortgaged  laiid  shall  vest  in  the  transferee,  sub- 
ject to  redemption. 

(3)  If  the  deed  of  transfer  is  made  in  the  form  (B.),  there  shall  also 
be  deemed  to  be  included,  and  there  shall  by  virtue  of  this  Act  be  implied 
therein,  a  covenant  with  the  transferee  by  the  person  expressed  to  join 
therein  as  covenantor  to  the  effect  following  (namely) : 

That  the  covenantor  will,  on  the  next  of  the  days  by  the  mortgage 
deed  fixed  for  payment  of  interest,  pay  to  the  transferee  the  stated 
mortgage  money,  or  so  much  thereof  as  then  remains  unpaid,  with 
interest  thereon,  or  on  the  unpaid  part  thereof,  in  the  meantime, 
at  the  rate  stated  in  the  mortgage  deed ;  and  will  thereafter,  as 
long  as  the  mortgage  money,  or  any  part  thereof,  remains  unpaid, 
pay  to  the  transferee  interest  on  that  sum,  or  the  unpaid  part 
thereof,  at  the  same  rate,  on  the  successive  days  by  the  mortgage 
deed  fixed  for  payment  of  interest. 

(4)  If  the  deed  of  transfer  is  made  in  the  form  (C),  it  shall,  by 
virtue  of  this  Act,  operate  not  only  as  a  statutory  transfer  of  mort- 
gage, but  also  as  a  statutory  mortgage,  and  the  provisions  of  this 
section  shall  have  effect  in  relation  thereto,  accordingly;  but  it  shall 
not  be  liable  to  any  increased  stamp  duty  by  reason  only  of  it  being 
designated  a  mortgage. 

28. — In  a  deed  of  statutory  mortgage,  or  of  statutory  transfer  of  Implied 
mortgage,  where  more  persons  than  one  are  expressed  to  convey  as  f^'P^?' 
mortgagors,  or  to  join  as  covenantors,  the  implied  covenant  on  their  ^y*^^ 
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44A46VIOT.  part  shall  be  deemed  to  be  a  joint «and  several  covenant  by  them; 

^•'*^'       and  where  there  are  more  mortgagees  or  more  transferees  than  one. 

Statutory  *^®  implied  ooveuaut  with  them  shall  be  deemed  to  be  a  covenant 

MoRTOAOK.   ^th  them  jointly,  unless  the  amount  secured  is  expressed  to  be  secured 

to  them  in  shares  or  distinct  sums,  in  which  latter  case  the  implied 

covenant  with  them  shall   be  deemed  to   be  a  covenant  with  each 
severally  in  respect  of  the  share  or  distinct  sum  secured  to  him. 

Form  of  29. — A  re-conveyance  of  a  statutory  mortgage  may  be  made  by  a 

T»-oonjv-  deed  expressed  to  be  made   by  way  of  statutory  re-conveyanoe  of 

statotory  mortgage,  being  in  the  form  given  in  Part  UI.  of  the  Third  Schedule 

mortgage  in  to  this  Act,  with  such  variations  and  additions,  if  any,  as  circumstanoes 

schedule.  may  require. 

MoRTOAQic*  VI.— Tbubt  and  Mortgage  Estates  on  Death. 

^^^^'^       30.— (1)  Where  an  estate  or  interest  of  inheritance,  or  limited  to  the 

*      heir  as  special  occupant,  in  any  tenements  or  hereditaments,  corporeal 

Devolution    or  incorporeal,  is  vested  on  any  trust,   or  by  way  of  mortgage,   in 

of  tnistaud  any  person  solely,  the  same  shall,  on  his  death,  notwithstanding  any 

^Pjjj**      testamentary  disposition,  devolve  to  and  become  vested  in  his  personal 

death.  ^^      representatives  or  representative  from  time  to  time,  in  like  manner  as 

if  the  same  were  a  chattel  real  vesting  in  them  or  him ;  and  accordingly 

all  the  like  powers,  for  one  only  of  several  joint  personal  representatives, 

as  well  as  for  a  single  personal  representative,  and  for  all  the  pensoual 

representatives  together,  to  dispose  of  and  otherwise  deal  with  the  same, 

shall  belong  to  the  deceased's  personal  representatives  or  representative 

from  time  to  time,  with  all  the  like  incidents,  but  subject  to  all  the 

like  rights,  equities,  and  obligations,  as  if  the  same  were  a  chattel  real 

vesting  in  them  or  him;  and,  for  the  purposes  of  this  section,  the 

personal  representatives,  for  the  time  being,  of  the  deceased,  shall  be 

deemed  in  law  his  heirs  and  assigns,  within  the  meaning  of  all  trusts 

and  powers. 

37  ft  38  viot.      (2)  Bection  four  of  the  Vendor  and  Purchaser  Act,  1874,  and  section 

c.  78.  forty-eight  of  the  Land  Transfer  Act,  1876,  are  hereby  repealed. 

0.^87*^^*'*'      (3)  iSds  section,  including  the  repeals  therein,  applies  only  in  cases 

of  death  after  the  commencement  of  this  Act. 

TRU8TEB8 

„    ^^  Vn.— Trubtbeb  and  Exbgutobs. 

Executors. 

31. — (1)  "Where  a  trustee,  either  original  or  substituted,  and  whether 

Appoint-  appointed  by  a  Ck)urt  or  otherwise,  is  dead,  or  remains  out  of  the  United 

men^o  new  g^jngf^Qm  for  more  than  twelve  months,  or  desires  to  be  discharged  from 

▼eetlng  of  the  trusts  or  powers  reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit 

tnutpro-  to  act  therein,  or  is  incapable  of  acting  therein,  then  the  person  or 

pert}-,  eta  persons  nominated  for  this  purpose  by  the  instrument,  if  any,  creating 

the  trust,  or  if  there  is  no  such  person,  or  no  such  person  able  and 
^  willing  to  act,  then  the  surviving  or  continuing  trustees  or  trustee  for 
the  time  being,  or  the  personal  representatives  of  the  last  surviving  or 
continuing  trustee,  may,  by  writiog,  appoint  another  person  or  other 
persons  to  be  a  trustee  or  trustees  in  the  place  of  the  trustee  dead, 
remaining  out  of  the  United  Kingdom,  desiring  to  be  discharged,  refus- 
ing or  being  unfit,  or  being  incapable,  as  aforesaid. 

(2)  On  an  appointment  of  a  new  trustee,  the  number  of  trustees  may 
be  increased.  • 

(3)  On  an  appointment  of  a  new  trustee,  it  shall  not  be  obligatoiy 
to  appoint  more  than  one  new  trustee,  where  only  one  trustee  was 
originally  appointed,  or  to  fill  up  the  original  number  of  trustees,  where 
more  than  two  trustees  were  originally  appointed ;  but,  except  where 
only  one  trustee  was  originally  appointed,  a  trustee  shall  not  be  dis- 
charged under  this  section  from  his  trust  unless  there  will  be  at  least 
two  trustees  to  perform  the  trust. 
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(4)  On  an  appointment  of  a  new  trustee  any  assurance  or  thing  44A45Vigt. 
requisite  for  vesting  the  tnxst  property,  or  any  part  thereof,  jointly  in  the       ^'^' 
persons  who  are  the  trustees,  shall  be  executed  or  done.  TRtrOTEBs 

(6)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the        and 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested  in  Exbcutobs. 

him,  shall  have  the  same  powers,  authorities,  and  discretions,  and  may       

in  all  respects  act,  as  if  he  had  been  originally  appointed  a  trustee  by 
the  instrument,  if  any,  creating  the  trust. 

(6)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead, 
include  the  case  of  a  person  nominated  trustee  in  a  will  but  dying  before 
the  testator ;  and  those  relative  to  a  continuing  trustee  include  a  refusing 
or  retiring  trustee,  if  wUHng  to  act  in  the  execution  of  the  provisions  of 
this  section. 

(7)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall  have 
efEect  subject  to  the  terms  of  that  instrument  and  to  any  provisions 
therein  contained. 

(8)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

32. — (1)  Where  there  are  more  than  two  trustees,  if  one  of  them  by  Retirement 
deed  declares  that  he  is  desirous  of  being  discharged  from  the  trust,  and  **'  *""*•«• 
if  his  co-trustees  and  such  other  person,  if  any,  as  is  empowered  to 
appoint  trustees,  by  deed  consent  to  the  discharge  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  alone  of  the  trust  property,  then  the  trustee 
desirous  of  being  discharged  shall  be  deemed  to  have  retired  from  the 
trust,  and  shall,  by  the  deed,  be  discharged  therefrom  under  this  Act, 
without  any  new  trustee  being  appointed  in  his  place. 

(2)  Any  assurance  or  thing  requisite  for  vesting  the  trust  property  in 
the  continuing  trustees  alone  shall  be  executed  or  done. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  eftect  subject  to  the  terms  of  that  instrument  and  to  any  provisions 
therein  contained. 

(4)  This  section  applies  to  trusts  created  either  before  or  after  the 
conmiencement  of  this  Act. 

33. — (1)  Every  trustee  appointed  by  the  Court  of  Chancery,  or  by  the  Powen  of 
Chancery  Division  of  the  Court,  or  by  any  other  Court  of  competent  '^^^  toJoiby 
jurisdiction,  shall,  as  well  before  as  after  the  trust  property  becomes  by  ^^ 
law,  or  by  assurance,  or  otherwise,  vested  in  him,  have  the  same  powers, 
authorities,  and  discretions,  and  may  in  all  respecte  act,  as  if  he  had 
been  originally  appointed  a  trustee  by  the  instrument,  if  any,  creating 
the  trust. 

(2)  This  section  applies  to  appointments  made  either  before  or  after 
the  commencement  of  this  Act. 

•    34. — (1)  Where  a  deed  by  which  a  new  trustee  is  appointed  to  per-  Vesting  of 
form  any  trust  contains  a  declaration  by  the  appointor  to  the  effect  that  ^^^  F^ 
any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any  chattel  JJ  wi-  ***^ 
so  subject,  or  the  right  to  recover  and  receive  any  debt  or  other  thing  in  tinning 
action  so  subject,  shall  vest  in  the  persons  who  by  virtue  of  the  deed  tnutaes. 
become  and  are  the  trustees  for  performing  the  trust,  that  declaration 
shall,  without  any  conveyance  or  assignment,  operate  to  vest  in  those 
persons,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  that  estate, 
interest,  or  right. 

(2)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  under  this 
Act  contains  such  a  declaration  as  is  in  this  section  mentioned  by  the 
retiring  and  continuing  trustees,  and  by  the  other  person,  if  any,  em- 
power^ to  appoint  trustees,  that  declaration  shall,  without  any  con- 
veyance or  assignment,  operate  to  vest  in  the  continuing  trustees 
alone,  as  joint  tenante,  and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  right  to  which  the  declaration  relates. 
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(3)  This  section  does  not  extend  to  any  legal  estate  or  interest  in 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage' 
for  securing  money  subject  to  the  trust,  or  to  any  such  share,  stock, 
annuity,  or  property  as  is  only  transferable  in  books  kept  by  a  company 
or  other  body,  or  in  manner  prescribed  by  or  under  Act  of  Parliament. 

(4)  For  purposes  of  registration  of  the  deed  in  any  r^stry,  the  person 
or  persons  making  the  declaration  shall  be  deemed  the  conveying  party 
or  parties,  and  the  conveyance  shall  be  deemed  to  be  made  by  h&i  or 
them  under  a  power  conferred  by  this  Act. 

(6)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act. 

35. — (1)  Where  a  trust  for  sale  or  a  power  of  sale  of  property  is  vested 
in  trustees,  they  may  sell  or  concur  with  any  other  person  in  selling  all 
or  any  part  of  the  property,  either  subject  to  prior  chaiges  or  not,  and 
either  together  or  in  lots,  by  public  auction  or  by  private  contract,  sabject 
to  any  such  conditions  respecting  title  or  evidence  of  title,  or  other 
matter,  as  the  trustees  think  fit,  with  power  to  vary  any  contract  for 
sale,  and  to  buy  in  at  any  auction,  or  to  rescind  any  contract  for  sale, 
and  to  re-sell,  without  being  answerable  for  any  loss. 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument  creating  the  trust  or  power,  and  shall 
have  effect  subject  to  the  terms  of  that  instrument  and  to  the  provisions 
therein  contained. 

(3)  This  section  applies  only  to  a  trust  or  power  created  by  an  instru- 
ment coming  into  operation  after  the  conmienoement  of  this  Act. 

36. — (1)  The  receipt  in  writing  of  any  trustees  or  trustee  for  any 
money,  securities,  or  other  personal  property  or  effects  payable,  trans- 
ferable, or  deliverable  to  them  or  him  under  any  trust  or  power  shall  be 
a  sufficient  discharge  for  the  same,  and  shall  effectually  exonerate  the 
person  paying,  transferring,  or  delivering  the  same  from  seeing  to  the 
application  or  being  answerable  for  any  loss  or  misapplication  thereof. 

(2)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

37. — (1)  An  executor  may  pay  or  allow  any  debt  or  claim  on  any 
evidence  that  he  thinks  sufficient. 

(2)  An  executor,  or  two  or  more  trustees  acting  together,  or  a  sole 
acting  trustee  where,  by  the  instrument,  if  any,  creating  the  trust,  a  sole 
trustee  is  authorized  to  execute  the  trusts  and  powers  thereof,  may,  if 
and  as  he  or  they  think  fit,  accept  any  composition,  or  any  security,  real 
or  personal,  for  any  debt,  or  for  any  property,  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  of  any  debt,  and  may  compromise, 
compound,  abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt, 
account,  claim,  or  thing  whatever  relating  to  the  testator's  estate  or  to 
the  trust,  and  for  any  of  those  purposes  may  enter  into,  give,  execute, 
and  do  such  agreements,  instruments  of  composition  or  axrangement, 
releases,  and  other  things  as  to  him  or  them  seem  expedient,  without 
being  responsible  for  any  loss  occasioned  by  any  act  or  thing  so  done  by 
him  or  them  in  good  faith.  • 

(3)  As  regards  trustees,  this  section  applies  only  if  and  as  &ur  as  a 
contrary  intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that  instrument 
and  to  the  provisions  therein  contained. 

(4)  This  section  applies  to  executorships  and  trusts  constituted  or 
created  either  before  or  after  the  commencement  of  this  Act. 

38. — (1)  Where  a  power  or  trust  is  given  to  or  vested  in  two  or  more 
executors  or  trustees  jointly,  then,  unless  the  contrary  is  expressed  in 
the  instrument,  if  any,  creating  the  power  or  trust,  the  same  may  be 
exercised  or  performed  by  the  survivor  or  survivors  of  them  for  the  time 
being. 

(2)  This  section  applies  only  to  executorships  and  trusts  constituted 
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after  or  created  by  instnunents  coming  into  operation  after  the  com-  44  A  46  Vict. 
menoement  of  this  Act.  >^  *^- 

Vin.— Marbibd  Women.  ^w^SuoT 


39. — (1)  Notwithstanding  that  a  married  woman  is  restrained  from  po^er  for 
anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears  to  the  Court  Oonrttobind 
to  be  for  her  benefit,  by  judgment  or  order,  with  her  consent,  bind  her  interest  of 
interest  in  any  property.  married 

(2)  This  section  applies  only  to  judgments  or  orders  made  after  the  '^°"*°* 
commencement  of  this  Act. 

40. — (1)  A  married  woman,  whether  an  infant  or  not,  shall  by  virtue  power  of 
of  this  Act  have  power,  as  if  she  were  unmarried  and  of  full  age,  by  attorney 
deed,  to  appoint  an  attorney  on  her  behalf  for  the  purpose  of  executing  jfomlm*** 
any  deed  or  doing  any  other  act  which  she  might  herself  execute  or  do; 
and  the  provisions  of  this  Act  relating  to  instruments  creating  powers  of 
attorney  shall  apply  thereto. 

(2)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act. 

IX.— Infants.  Infasts. 

41.  Where  a  person  in  his  own  right  seised  of  or  entitled  to  land  for  Sales  and 
an  estate  in  fee  simple,  or  for  any  leasehold  interest  at  a  rent,  is  an  {^f^.^ 
infant,  the  land  shall  be  deemed  to  be  a  settled  estate  within  the  Settled'^f  ^^^ ' 
Estates  Act,  1877.  40  dz  41  Viot. 

42. — (1)  If  and  as  long  as  any  person  who  would  but  for  this  section  o.  18. 
be  beneficially  entitled  to  the  possession  of  any  land  is  an  infant,  and  Management 
being  a  woman  is  also  unmarried,  the  trustees  appointed  for  this  purpose  ^  ^^  ^ 
by  the  settlement,  if  any,  or  if  there  are  none  so  appointed,  then  the  J^^Sot 
persons,  if  any,  who  are  for  the  time  being  under  the  settlement  trustees  t^Lnoome 
with  power  of  sale  of  the  settled  land,  or  of  part  thereof,  or  with  power  during 
of  consent  to  or  approval  of  the  exercise  of  such  a  power  of  sale,  or  if  ™*no"ty- 
there  are  none,  then  any  persons  appointed  as  trustees  for  this  purpose 
by  the  Court,  on  the  application  of  a  guardian  or  next  friend  of  the 
infant,  may  enter  into  and  continue  in  possession  of  the  land ;  and  in 
every  such  case  the  subsequent  provisions  of  this  section  shall  apply. 

(2)  The  trustees  shall  manage  or  superintend  the  management  of  the 
land,  with  full  power  to  fell  timber  or  cut  underwood  from  time  to  time 
in  the  usual  course  for  sale,  or  for  repairs  or  otherwise,  and  to  erect,  pull 
down,  rebuild,  and  repair  houses,  and  other  buildings  and  erections,  and 
to  continue  the  working  of  mines,  minerals,  and  quarries  which  have 
usually  been  worked,  and  to  drain  or  otherwise  improve  the  land  or  any 
part  thereof,  and  to  insure  against  loss  by  fire,  and  to  make  allowances 
to  and  arrangements  with  tenants  and  others,  and  to  determine  tenancies, 
and  to  accept  surrenders  of  leases  and  tenancies,  and  generally  to  deal 
with  the  land  in  a  proper  and  due  course  of  management ;  but  so  that, 
where  the  infant  is  impeachable  for  waste,  the  trustees  shall  not  commit 
waste,  and  shall  cut  timber  on  the  same  terms  only,  and  subject  to  the 
same  restrictions,  on  and  subject  to  which  the  infant  could,  if  of  full 
age,  cut  the  same. 

(3)  The  trustees  may  from  time  to  time,  out  of  the  income  of  the  land, 
including  the  produce  of  the  sale  of  timber  and  underwood,  pay  the 
expenses  incurred  in  the  management,  or  in  the  exercise  of  any  power 
conferred  by  this  section,  or  otherwise  in  relation  to  the  land,  and  all 
outgoings  not  payable  by  any  tenant  or  other  person,  and  shall  keep 
down  any  annual  sum,  and  the  interest  of  any  principal  sum,  chaxged  on 
the  land. 

(4)  The  trustees  may  apply  at  discretion  any  income  which,  in  the 
exercise  of  such  discretion,  they  deem  proper,  according  to  the  infant's 
age,  for  his  or  her  maintenance,  education,  or  benefit,  or  pay  thereout 
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any  money  to  the  infant's  parent  or  gnardian,  to  be  applied  for  the  same 
purposes. 

(5)  The  trostees  shall  lay  out  the  residue  of  the  income  of  the  land  in 
investment  on  securities  on  which  they  are  by  the  settlement,  if  any,  or 
by  law,  authorized  to  invest  trust  money,  with  power  to  vary  investments; 
and  shall  accumulate  the  income  of  the  investments  so  made  in  the  way  of 
compound  interest,  by  from  time  to  time  similarly  investing  such  inoome 
and  the  resulting  income  of  investments ;  and  shall  stand  possessed  of 
the  accumulated  fund  arising  from  inoome  of  the  land  and  from  invest- 
ments of  inoome  on  the  trusts  following  (namely)  : 

(i.)  If  the  infant  attains  the  age  of  twent,.  one  years,  then  in  trust 
for  the  infant ; 

(ii.)  If  the  infant  is  a  woman  and  marries  v.  bile  an  injbnt,  then  in  trust 
for  her  separate  use,  independently  of  her  husband,  and  so  that 
her  receipt  after  she  marries,  and  though  still  an  infant,  shall  be 
a  good  discharge  ;  but 

(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman  without 
having  been  married,  then,  where  the  in&nt  was,  under  a  settle- 
ment, tenant  for  life,  or  by  purchase  tenant  in  tail  or  tail  male, 
or  tail  female,  on  the  trusts,  if  any,  declared  of  the  accumulated 
fund  by  that  settlement ;  but  where  no  such  trusts  are  declared^ 
or  the  infuit  has  taken  the  land  from  which  the  accumulated  fond 
is  derived  by  descent,  and  not  by  purchase,  or  the  infant  is  tenant 
for  an  estate  in  fee  simple,  absolute  or  determinable,  then  in  trust 
for  the  infant's  personal  representatives,  as  part  of  the  in&nt's 
personal  estate ; 
but  the  accumulations,  or  any  part  thereof,  may  at  any  time  be  applied 
as  if  the  same  were  income  arising  in  the  then  current  year. 

(6)  Where  the  infant's  estate  or  interest  is  in  an  undivided  share  of 
land,  the  powers  of  this  section  relative  to  the  land  may  be  exercised 
jointly  with  persons  entitled  to  possession  of,  or  having  power  to  act  in 
relation  to,  the  other  undivided  share  or  shares. 

(7)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument  under  which  the  interest  of  the  infant 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  instrument  and 
to  the  provisions  therein  contained. 

(8)  This  section  applies  only  where  that  instrument  comes  into  opera- 
tion after  the  commencement  of  this  Act. 

43. — (1)  Where  any  property  is  held  by  trustees  in  trust  for  an  infant, 
either  for  life,  or  for  any  greater  interest,  and  whether  absolutely,  or 
contingently  on  his  attaining  the  age  of  twenty-one  years,  or  on  the 
occurrenoe  of  any  event  before  his  attaining  that  age,  the  trustees  may, 
at  their  sole  discretion,  pay  to  the  infant's  parent  or  guardian,  if  any,  or 
otherwise  apply  for  or  towards  the  infant's  maintenance,  education,  or 
benefit,  the  inoome  of  that  property,  or  any  pait  thereof,  whether  there 
is  any  other  fund  applicable  to  the  same  purpose,  or  any  person  bonnd 
by  law  to  provide  for  the  infant's  maintenance  or  education,  or  notw 

(2)  The  trustees  shall  aocumulate  all  the  residue  of  that  income  in 
the  way  of  compound  interest,  by  investing  the  same  and  the  resulting 
income  thereof  from  time  to  time  on  securities  on  which  they  are  by  the 
settlement,  if  any,  or  by  law,  authorized  to  invest  trust  money,  and 
shall  hold  those  accumulations  for  the  benefit  of  the  person  who  ulti- 
mately becomes  entitled  to  the  property  from  which  the  same  arise ;  but 
so  that  the  trustees  may  at  any  time,  if  they  think  fit,  apply  those  accumu- 
lations, or  any  part  thereof,  as  if  the  same  were  income  arising  in  the 
then  current  year. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument  under  which  the  interest  of  the  infant 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  instmmentand 
to  the  provisions  therein  oontainied. 
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(4)  This  section  applies  whether  that  instniment  comes  into  operation  44dt45  Vict. 
before  or  after  the  commencement  of  this  Act.  ^•^^- 

RSMT- 

X.— Bent-ohaboeb  and  other  Annual  Sums.  chabobs 

AND  OTHKR 

44. — (1)  Where  a  person  is  entitled  to  receive  out  of  any  land,  or  out     aukual 
of  the  income  of  any  land,  any  annual  sum,  payable  half-yearly  or  other-       ^^^' 
wise,  whether  chained  on  the  land  or  on  the  income  of  the  land,  and  u^medieg 
whether  by  way  of  rentcharge  or  otherwise,  not  being  rent  incident  to  a  for  recovery 
reversion,  then,  subject  and  without  prejudice  to  all  estates,  interests,  of  annual 
and  rights  having  priority  to  the  annual  sum,  the  person  entitled  to  "^^^ 
receive  the  same  shall  have  such  remedies  for  recovering  and  compelling  ^^^^d. 
payment  of  the  same  as  are  described  in  this  section,  as  fax  as  those 
remedies  might  have  been  conferred  by  the  instrument  under  which 
the  annual  sum  arises,  but  not  further. 

(2)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid  for 
twenty-one  days  next  after  the  time  appointed  for  any  payment  in  respect 
thereof,  the  person  entitled  to  receive  the  annual  sum  may  enter  into 
and  distrain  on  the  land  charged  or  any  part  thereof,  and  dispose  accord- 
ing to  law  of  any  distress  found,  to  the  intent  that  thereby  or  otherwise 
the  annual  sum  and  all  arrears  thereof,  and  all  costs  and  expenses  occa- 
sioned by  non-payment  thereof,  may  be  f ulJy  paid. 

(3)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid  for 
forty  days  next  after  the  time  appointed  for  any  payment  in  respect 
thereof,  then,  although  no  legal  demand  has  been  made  for  payment 
thereof,  the  person  entitled  to  receive  the  annual  sum  may  enter  into 
possession  of  and  hold  the  land  charged  or  any  part  thereof,  and  take 
the  income  thereof,  until  thereby  or  otherwise  the  annual  sum  and  all 
arrears  thereof  due  at  the  time  of  his  entry,  or  afterwards  becoming 
due  during  his  continuance  in  possession,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  are  fully  paid ;  and  such 
possession  when  taken  shall  be  without  impeachment  of  waste. 

(4)  In  the  like  case  the  person  entitled  to  the  annual  charge,  whether 
taking  possession  or  not,  may  also  by  deed  demise  the  land  charged,  or 
any  part  thereof,  to  a  trustee  for  a  term  of  years,  with  or  without  im- 
peachment of  waste,  on  trust,  by  mortgage,  or  sale,  or  demise,  for  all  or  any 
part  of  the  term,  of  the  land  charged,  or  of  any  part  thereof,  or  by  receipt 
of  the  income  thereof,  or  by  all  or  any  of  those  means,  or  by  any  other 
reasonable  means,  to  raise  and  pay  the  annual  sum  and  all  arrears 
thereof  due  or  to  bepome  due,  and  all  costs  and  expenses  occasioned  by 
non-payment  of  the  annual  sum,  or  incurred  in  compelling  or  obtaining 
payment  thereof,  or  otherwise  relating  thereto,  including  tiie  costs  of  the 
preparation  and  execution  of  the  deed  of  demise,  and  the  costs  of  the 
execution  of  the  trusts  of  that  deed;  and  the  surplus,  if  any,  of  the 
money  raised,  or  of  the  income  received,  under  the  trusts  of  that  deed 
shall  be  paid  to  the  person  for  the  time  being  entitled  to  the  land  therein 
comprised  in  reversion  inmiediately  expectant  on  the  term  thereby 
created. 

(6)  This  section  applies  only  if  and  as  far  as  a  oontraiy  intention  is 
not  expressed  in  the  instrument  under  which  the  annual  sum  arises,  and 
shall  have  e&ct  subject  to  the  terms  of  that  instrument  and  to  the  pro- 
visions therein  contained. 

(6)  This  section  applies  only  where  that  instrument  comes  into 
opeiatlon  after  the  commencement  of  this  Act. 

45. — (1)  Where  there  is  a  quitrent,  chief-rent,  rentcharge,  or  other  Rademption 
annual  sum  Issuing  out  of  land  (in  this  section  referred  to  as  the  rent),  of  qm^wnte 
the  Copyhold  Commissioners  shall  at  any  time,  on  the-  requisition  of  the  ^l^^^^ 
owner  of  the  land,  or  of  any  person  interested  therein,  certify  the  amount  ohugea. 
of  money  in  consideration  whereof  the  rent  may  be  redeemed. 

(2)  Where  the  person  entitled  to  the  rent  is  absolutely  entitled 


1440     THB  CONVEYANCING  AND  LAW  OF  PROPBBTT  ACT,  1881. 


Rent- 

CHABOnS 

and  othbb 
Annual 

BUMB. 


44  A  46  Vict,  thereto  in  fee  simple  in  possession,  or  is  empowered  to  dispose  tiiezeof 
^'  *^-       absolutely,  or  to  give  an  absolute  discharge  for  the  capital  value  thereof, 
the  owner  of  the  land,  or  any  person  interested  therein,  may,  after  serving 
one  month's  notice  on  the  person  entitled  to  the  rent,  pay  or  tender  to 
that  person  the  amount  certified  by  the  Commissioners. 

(3)  On  proof  to  the  Commissioners  that  payment  or  tender  has  been 
so  made,  they  shall  certify  that  the  rent  is  redeemed  under  this  Act ; 
and  that  certificate  shall  be  final  and  conclusive,  and  the  land  shall 
be  thereby  absolutely  freed  and  discharged  from  the  rent. 

(4)  Every  requisition  under  this  section  shall  be  in  writing ;  and  every 
certificate  under  this  section  shall  be  in  writing,  sealed  with  the  seal  of 
the  Commissioners. 

(5)  This  section  does  not  apply  to  tithe  rentcharge,  or  to  a  rent 
reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable  under  a  grant  or 
licence  for  building  purposes,  or  to  any  sum  or  payment  issuing  out  of 
land  not  being  peipetual. 

(6)  This  section  applies  to  rents  payable  at,  or  created  after,. the 
commencement  of  this  Act. 

(7)  This  section  does  not  extend  to  Ireland. 
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XI.— POWKBS  OF  ATTOBNEY. 

46. — (1)  The  donee  of  a  power  of  attorney  may,  if  he  thinks  fit,  exe- 
cute or  do  any  assurance,  instrument,  or  thing  in  and  with  his  own  name 
and  signature  and  his  own  seal,  where  sealing  is  required,  by  the  authority 
of  the  donor  of  the  power ;  and  every  assurance,  instrument,  and  thing 
so  executed  and  done  shall  be  as  effectual  in  law,  to  all  intents,  as  if  it 
had  been  executed  or  done  by  the  donee  of  the  power  in  the  name  and 
with  the  signature  and  seal  of  the  donor  thereof. 

(2)  This  section  applies  to  powers  of  attorney  created  by  instruments 
executed  either  before  or  after  the  commencement  of  this  Act. 

47. — (1)  Any  person  making  or  doing  any  payment  or  act,  in  good 
faith,  in  pursuance  of  a  power  of  attorney,  shall  not  be  liable  in  respect 
of  the  payment  or  act  by  reason  that  before  the  payment  or  act  the 
donor  of  the  power  had  died  or  become  lunatic,  of  unsound  mind,  or 
bankrupt,  or  had  revoked  the  power,  if  the  &ct  of  death,  lunacy,  un- 
soundness of  mind,  bankruptcy,  or  revocation  was  not  at  the  time  of  the 
payment  or  act  known  to  the  person  making  or  doing  the  same. 

(2)  But  this  section  shall  not  affect  any  right  aeainst  the  payee  of 
any  person  interested  in  any  money  so  paid;  and  that  person  shall 
have  the  like  remedy  s^;ainst  the  payee  as  he  would  have  had  against 
the  payer  if  the  payment  had  not  been  made  by  him. 

(S)  This  section  applies  only  to  payments  and  acts  made  and  done 
after  the  commencement  of  this  Act. 

48. — (1)  An  instrument  creating  a  power  of  attorney,  its  execution 
being  verified  by  affidavit,  statutory  declaration,  or  other  sufficient 
evidence,  may,  with  the  affidavit  or  declaration,  if  any,  be  deposited 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature. 

2)  A  separate  file  of  instruments  so  deposited  shall  be  kept,  and 
any  person  may  search  that  file,  and  inspect  every  instrument  so 
deposited,  and  an  office  copy  thereof  shall  be  delivered  out  to  him  on 
request. 

(3)  A  copy  of  an  instrument  so  deposited  may  be  presented  at  the 
office,  and  may  be  stamped  or  marked  as  an  office  copy,  and  when  so 
stamped  or  marked  shall  become  and  be  an  office  copy. 

(4)  An  office  copy  of  an  instrument  so  deposited  shall  without  further 
proof  be  sufficient  evidence  of  the  contents  of  the  instrument  and  of 
the  deposit  thereof  in  the  Central  Office. 

(5)  General  Rules  may  be  made  for  purposes  of  this  section,  regu- 
lating the  practice  of  the  Central  Office,  and  prescribing,  with  the 
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concurrence  of  the  Commissioners  of  Her  Majesty's  Treasury,  the  fees  44  &  45  Vict. 
to  be  taken  therein.  ^-  ^^' 

(6)   This  section  applies  to  instruments  creating  powers  of  attorney   co^gTRuc. 

executed  either  before  or  after  the  commencement  of  this  Act.  tion  and 

^^,  Effectt  of 

XII. — CoNSTBucrrioN  and  Effect  of  Deeds  and  otheb  Dbjedb  and 

Instruments.                                             other  in- 
struments. 
49. — (1)  It  is  hereby  declared  that  the  use  of  the  word  grant  is  not       

necessary  in  order  to  convey  tenements  or  hereditaments,  corporeal  or  Uw  of  word 

incorporeal.  gnnt  un- 

(2)   This  section  applies  to  conveyances  made  before  or  after  the  "®°«"'"7- 
Gonmiencement  of  this  Act. 

50. — (1)  Freehold  land,  or  a  thing  in  action,  may  be  conveyed  by  a  Gouveyanoe 
person  to  himself  jointly  with  another  person,  by  the  like  means  by  ^iJJ^JIJf" 
which  it  might  be  conveyed  by  him  to  another  person ;  and  may,  in  g^g^  ' 

like  manner,  be  conveyed  by  a  husband  to  his  wife,  and  by  a  wife  to 
her  husband,  alone  or  jointly  with  another  person. 

(2)   This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act. 

51. — (1)  In  a  deed  it  shall  be  sufficient,  in  the  limitation  of  an  estate  Words  of 
in  fee  simple,  to  use  the  words  in  fee  simple,  without  the  word  heirs ;  limitation 
and  in  the  limitation  of  an  estate  in  tail,  to  use  the  words  in  tail  ^**  °'  "* 
without  the  words  heirs  of  the  body ;  and  in  the  limitation  of  an  estate 
in  tail  male  or  in  tail  female,  to  use  the  words  in  tail  male,  or  in  tail 
female,  as  the  case  requires,  without  the  words  heirs  male  of  the  body, 
or  heirs  female  of  the  body. 

(2)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act. 

52. — (1)  A  person  to  whom  any  power,  whether  coupled  with   an  Powers 
interest  or  not,  is  given  may  by  deed  release,  or  contract  not  to  exercise,  ^jtj 
the  power.  collateral. 

(2)  This  section  applies  to  powers  created  by  instruments  coming 
into  operation  either  before  or  aiter  the  commencement  of  this  Act. 

53.---(l)  A  deed  expressed  to  be  supplemental  to  a  previous  deed,  Coutttruotioii 
or  directed  to  be  read  as  an  annex  thereto,  shall,  as  far  as  may  be,  be  ^'  •apple- 
read  and  have  effect  as  if  the  deed  so  expressed  or  directed  were  made  ^^^xed ' 
by  way  of  indorsement  on  the  previous  deed,  or  contained  a  full  recital  deed, 
thereof. 

(2)  This  section  applies  to  deeds  executed  either  before  or  after  the 
commencement  of  this  Act. 

54. — (1)  A  receipt  for  consideration  money  or  securities  in  the  body  Receipt 
of  a  deed  shall  be  a  sufficient  discharge  for  the  same  to  the  person  ["  J^  . 
paying  or  delivering  the  same,  without  any  further  receipt  for  the  same  "^  ^^^  ' 
being  indorsed  on  the  deed. 

(2)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act. 

55. — (1)  A  receipt  for  consideration  money  or  other  consideration  in  Receipt  in 
the  body  of  a  deed  or  indorsed  thereon  shall,  in  favour  of  a  subsequent  ^^  ^ 
purchaser,  not  having  notice  that  the  money  or  other  consideration  evidence' 
thereby  acknowledged  to  be  received  was  not  in  tact  paid  or  given,  for  subM- 
whoUv  or  in  part,  be  sufficient  evidence  of  the  payment  or  giving  of  v^«at 
the  whole  amount  thereof.  puruhi«er. 

(2)  This  8ecti(Hi  applies  only  to  deeds  executed  after  the  oommenoe- 
ment  of  this  Act. 

56.— (1)  Where  a  solicitor  produces  a  deed,  having  in  the  body  ^^^^  *^ 
thereof  or  indorsed  thereon  a  receipt  for  consideration  money  or  other  lodoned 
consideration,  the  deed  being  executed,  or  the  indorsed  receipt  being  authority 
signed,  by  the  person  entitled  to  give  a  receipt  for  that  consideration,  '«»■  payment 
the  tleed  shall  be  sufficient  authority  to  the  person  liable  to  pay  or  give  ***  «>"<ator. 
the  same  for  his  paying  or  giving  the  same  to  the  solicitor,  without 
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the  solicitor  prodacing  any  separate  or  other  direction  or  authority  in 

that  behalf  from  the  person  who  executed  or  signed  the  deed  or  reodipt. 

(2)  This  section  applies  only  in  oases  where  consideration  is  to  be 
paid  or  given  after  the  commencement  of  this  Act. 

67.-  Deeds  in  the  form  of  and  using  the  expressions  in  the  Forms 
g^ven  in  the  Fourth  Schedule  to  this  Act,  or  in  the  like  form  or  usiiig 
expressions  to  the  like  effect,  shall,  as  regards  form  and  expression  in 
relation  to  the  pro>ision8  of  this  Act,  be  sufficient. 

68. — (1)  A  covenant  relating  to  land  of  inheritance,  or  devolving  on 
the  heir  as  special  occupant,  shall  be  deemed  to  be  made  with  the 
covenantee,  his  heirs  and  assigns,  and  shall  have  effect  as  if  heirs  and 
assigns  were  expressed. 

(2)  A  covenant  relating  to  land  not  of  inheritance,  or  not  devolving 
on  the  heir  as  special  occupant,  shall  be  deemed  to  be  made  with  the 
covenantee,  his  executors,  administrators,  and  assigns,  and  shall  have 
effect  as  if  executors,  administrators,  and  assigns  were  expressed. 

(3)  This  section  applies  only  to  covenants  made  after  the  oommenoe- 
ment  of  this  Act. 

69. — (1)  A  covenant,  and  a  contract  under  seal,  and  a  bond  or 
obligation  under  seal,  though  not  expressed  to  bind  the  heirs,  shall 
operate  in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the  executors 
and  administrators  and  personal  estate,  of  the  person  making  the  same, 
as  if  heirs  were  expressed. 

(2)  This  section  extends  to  a  covenant  implied  by  virtue  of  this  Act. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  covenant,  contract,  bond,  or  obligation,  and 
shall  have  effect  subject  to  the  terms  of  the  covenant,  contract,  bond, 
or  obligation,  and  to  the  provisions  therein  contained, 

(4)  This  section  applies  only  to  a  covenant,  contract,  bond,  or  obliga- 
tion made  or  implied  after  the  commencement  of  this  Act. 

60. — (1)  A  covenant,  and  a  contract  under  seal,  and  a  bond  or  obliga- 
tion under  seal,  made  with  two  or  more  jointly,  to  pay  money  or  to 
make  a  conveyance,  or  to  do  any  other  act,  to  them  or  for  their  benefit, 
shall  be  deemed  to  include,  and  shall,  by  virtue  of  this  Act,  imply  an 
obligation  to  do  the  act  to,  or  for  the  benefit  of,  the  survivor  or  sur- 
vivors of  them,  and  to,  or  for  the  benefit  of,  any  other  person  to  whom 
the  right  to  sue  on  the  covenant,  contract,  bond,  or  obligation  devolves. 

(2)  This  section  extends  to  a  covenant  implied  by  virtue  of  this  Act. 

(3)  This  section  applies  only  if  and  as  fat  as  a  contrary  intention  is 
not  expressed  in  the  covenant,  contract,  bond,  or  obligation,  and  shall 
have  effect  subject  to  the  covenant,  contract,  bond,  or  obligation,  and 
to  the  provisions  therein  contained. 

(4)  This  section  applies  only  to  a  covenant,  contract,  bond,  or  obliga- 
tion made  or  implied  after  the  commencement  of  this  Act. 

61. — (1)  Where  in  a  mortgage,  or  an  obligation  for  payment  of 
money,  or  a  transfer  of  a  mortgage  or  of  such  an  obligation,  the  sum, 
or  any  part-  of  the  sum,  advanced  or  owing  is  expressed  to  be  advanced 
by  or  owing  to  more  persons  than  one  out  of  money,  or  as  money, 
belonging  to  them  on  a  joint  account,  or  a  mortgage,  or  such  an  ob- 
ligation, or  such  a  transfer  is  made  to  more  persons  than  one,  jointly, 
and  not  in  shares,  the  mortgage  money,  or  other  money,  or  money^s 
worth  for  the  time  being  due  to  those  persons  on  the  mortgage  or 
obligation,  shall  be  deemed  to  be  and  remain  monef  or  money's  worth 
belonging  to  those  persons  on  a  joint  account,  as  between  them  and 
the  mortgagor  or  obligor ;  and  the  receipt  in  writing  of  the  survivors 
or  last  survivor  of  them,  or  of  the  personal  representatives  of  the  last 
survivor,  shall  be  a  complete  dischaige  for  all  money  or  money's  wortii 
for  the  time  being  due,  notwithstanding  any  notice  to  the  payer  of 
a  severance  of  the  joint  account. 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  Is 
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not  expressed  in  the  mortgage,  or  obligation,  or  transfer,  and  shall  have  44^45  Vict. 
effect  subject  to  the  terms  of  the  mortgage,  or  obligation,  or  transfer,       ^•^^' 
and  to  the  provisions  therein  contained.  Conotruc- 

(3)  This  section  applies  only  to  a  mortgage,  or  obligation,  or  transfer    tion  and 
made  after  the  commencement  of  this  Act.  Effbct  or 

62. — (1)  A  conveyance  of  freehold  land  to  the  use  that  any  person  may  ^^^^  ^"^ 
have,  for  an  estate  or  interest  not  exceeding  in  duration  the  estate  con-  otrumknt^. 

veyed  in  the  land,  any  easement,  right,  literty,  or  privilege  in,  or  over,       

or  with  respect  to  that  land,  or  any  part  thereof,  shall  operate  to  vest  in  Grants  of 
possession  in  that  person  that  easement,  right,  Uberty,  or  privilege,  for  the  eaaements, 
estate  or  interest  expressed  to  be  limited  to  him  ;  and  he,  and  the  persons  Jj^^^gj^  ^^' 
deriving  title  under  him,  shall  have,  use,  and  enjoy  the  same  accordingly. 

(2)  This  section  applies  only  to  conveyances  inade  after  the  commence- 
ment of  this  Act. 

63. — (1)  Every  conveyance  shall,  by  virtue  of  this  Act,  be  effectual  to  Prorisioufor 
pass  all  the  estate,  right,  title,  interest,  claim,  and  demand  which  the  all  the 
conveying  parties  respectively  have,  in,  to,  or  on  the  property  conveyed,  ««ta*ef  etc. 
or  expressed  or  intended  so  to  be,  or  which  they  respectively  have  power 
to  convey  in,  to,  or  on  the  same. 

(2)  TMs  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  conveyance,  and  shaU  have  effect  subject  to  the  terms 
of  the  conveyance  and  to  the  provisions  therein  contained. 

(3)  This  section  applies  only  to  conveyances  made  after  the  commence- 
ment of  this  Act. 

64.  In  the  construction  of  a  covenant  or  proviso,  or  other  provision.  Construction 
implied  in  a  deed  by  virtue  of  this  Act,  words  importing  the  singular  or  **'  *f^J? 
plural  number,  or  the  masculine  gender,  shall  be  read  as  also  importing  ^^^'^^ 
the  plural  or  singular  number,  or  as  extending  to  females,  as  the  case 
may  require.  J^"** 

XIII.— Long  Tebms.  tsrmb. 

65. — (1)  Where  a  residue  unexpired  of  not  less  than  two  hundred  years  Enlarge- 
of  a  term,  which,  as  originidly  created,  was  for  not  less  than  three  hundred  m^it  of 
years,  is  subsisting  in  land,  whether  being  the  whole  land  originally  [*"*^Vf  *** 
comprised  in  the  term,  or  pajt  only  thereof,  without  any  trust  or  right  of  into  fee™ 
redemption  affecting  the  term  in  favour  of  the  freeholder,  or  other  person  mmple. 
entitled  in  reversion  expectant  on  the  term,  and  without  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  having  no  money  value,  incident 
to  the  reversion,  or  having  had  a  rent,  not  being  merely  a  peppercorn  rent 
or  other  rent  having  no  money  value,  originally  so  incident,  which  sub- 
sequently has  been  released,  or  has  become  barred  by  lapse  of  time,  or 
has  in  any  other  way  ceased  to  be  payable,  then  the  term  may  be  enlarged 
into  a  fee  simple  in  the  manner,  and  subject  to  the  restrictions,  in  this 
section  provided. 
(2)  Each  of  the  following  persons  (namely)  : 

(1.)  Any  person   benefi(£dly  entitled  in  right  of  the  term,  whether 
subject  to  any  incumbrance  or  not,  to  possession  of  any  land  com- 
prised in  the  term ;  but,  in  case  of  a  married  woman,  with  the 
concurrence  of  her  husband,  unless  she  is  entitled  for  her  separate 
use,  whether  with  restraint  on  anticipation  or  not,  and  then  with- 
out his  concurrence ; 
(ii.)  Any  person  being  in  receipt  of  income  as  trustee,  in  right  of  the 
term,  or  having  the  term  vested  in  him  in  trust  for  sale,  whether 
subject  to  any  incumbrance  or  not : 
(iii.)  Any  persoil  in  whom,  as  personal  representative  of  any  deceased 
person,  the  term  is  vested,  whether  subject  to  any  incumbrance 
or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitled,  or  in  which  he 
is  interested,  in  right  of  the  term,  in  any  such  character  as  aforesaid, 
have  power  by  deed  to  declare  to  the  effect  that,  from  and  after  the 
execution  of  the  deed,  the  term  shall  be  enlarged  into  a  fee  simple. 

zz  2 
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Tebms. 


44  &  45  Vict.      (3)  Thereupon,  by  virtue  of  the  deed  and  of  this  Act,  the  term  shall  be- 
^'  ^^'       come  and  be  enlarged  accordingly,  and  the  person  in  whom  the  term  was 
previously  vested  shall  acquire  and  have  in  the  land  a  fee  simple  instead 
of  the  term. 

(4)  The  estate  in  fee  simple  so  acquired  by  enlargement  shall  be  sub- 
ject to  all  the  same  trusts,  powers,  executory  limitations  over,  rights,  and 
equities,  and  to  all  the  same  covenants  and  provisions  relating  to  Tosei 
and  enjojrment,  and  to  all  the  same  obligations  of  every  kind,  as  the  term 
would  have  been  subject  to  if  it  had  not  been  so  enlarged. 

(5)  But  where  any  land  so  held  for  the  residue  of  a  term  has  been 
settled  in  trust  by  reference  to  other  land,  being  freehold  land,  so  as  to 
go  along  with  that  other  land  as  fax  as  the  law  permits,  and,  at  the  time 
of  enlargement,  the  ultimate  beneficial  interest  in  the  term,  whether  »ub> 
ject  to  any  subsisting  particular  estate  or  not,  has  not  become  absolutely 
and  indefeasibly  vested  in  any  person,  then  the  estate  in  fee  simple 
acquired  as  aforesaid  shall,  without  prejudice  to  any  conveyance  for  value 
previously  made  by  a  person  having  a  contingent  or  defeasible  interest 
in  the  term,  be  liable  to  be,  and  shall  be,  conveyed  and  settled  in  like 
manner  as  the  other  land,  being  freehold  land,  aforesaid,  and  until  so 
conveyed  and  settled  shall  devolve  beneficially  as  if  it  had  been  so  con- 
veyed and  settled. 

(6)  The  estate  in  fee  simple  so  acquired  shall,  whether  the  term  was 
originally  created  without  impeachment  of  waste  or  not,  include  the  fee 
simple  in  all  mines  and  minerals  which  at  the  time  of  enlargement 
have  not  been  severed  in  right,  or  in  fact,  or  have  not  been  severed  or 
reserved  by  an  inclosure  Act  or  award. 

(7)  This  section  applies  to  every  such  term  as  aforesaid  subsisting  at 
or  after  the  commencement  of  this  Act. 


Adoption 
oy  Act. 


XIV.— Adoption  op  Act. 


triutees 

adopting 

Act 


Protection  of      66. — (1)  It  is  hereby  declared  that  the  powers  given  by  this  Act  to  any 
J??5!^*'"^  person,  and  the  covenants,  provisions,  stipulations,  and  words  which 
""*  under  this  Act  are  to  be  deemed  included  or  impUed  in  any  instrument, 

or  are  by  this  Act  made  applicable  to  any  contract  for  sale  or  other 
transaction,  are  and  shall  be  deemed  in  law  proper  powers,  oovenants, 
provisions,  stipulations,  and  words,  to  be  g^ven  by  or  to  be  contained  in 
any  such  instrument,  or  to  be  adopted  in  connection  with,  or  applied  to, 
any  such  contract  or  transaction ;  and  a  .solicitor  shall  not  be  deemed 
guilty  of  neglect  or  breach  of  duty,  or  become  in  any  way  liable,  by 
reason  of  his  omitting,  in  good  faith,  in  any  such  instrument,  or  in  con- 
nection with  any  such  contract  or  ti-ansaction,  to  negative  the  giving, 
inclusion,  implication,  or  application  of  any  of  those  powers,  covenants, 
provisions,  stipulations,  or  words,  or  to  insert  or  apply  any  others  in 
place  thereof,  in  any  case  where  the  provisions  of  this  Act  would  allow 
of  his  doing  so. 

(2)  But^nothing  in  this  Act  shall  be  taken  to  imply  that  the. insertion 
in  any  such  instrument,  or  the  adoption  in  connection  with,  or  the 
application  to,  any  contract  or  transaction,  of  any  further  or  other  powers, 
covenants,  provisions,  stipulations,  or  words  is  improper. 

(3)  Where  the  solicitor  is  acting  for  trustees,  executors,  or  other  persons 
in  a  fiduciary  position,  those  persons  shall  also  be  protected  in  like 
manner. 

(4)  Where  such  persons  sure  acting  without  a  solicitor,  they  shall  also 
be  protected  in  like  manner. 


MlSCBLLA 
NEOC8. 


XV. — Miscellaneous. 


Retroiatioiu       ^7. — (1)  Any  notice  required  or  authorized  by  this  Act  to  be  served 
retpeoting      shall  be  in  writing. 

notice.  (2)  Any  notice  required  or  authorized  by  this  Act  to  be  served  on  a 

lessee  or  mortgagor  shall  be  snfiicient,  although  only  addressed  to  the 
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lessee  or  mortgagor  by  that  designation,  without  his  name,  or  generally  44  &  45  Vict. 
to  the  persons  interested,  without  any  name,  and  notwithstanding  that       ^-  ^^' 
any  person  to  be  affected  by  the  notice  is  absent,  under  disability,  unborn,    mibcklla- 
or  unascertained.  nbous. 

(3)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall       

be  sufficiently  served  if  it  is  left  at  the  last-known  place  of  abode  or 
business  in  the  United  Kingdom  of  the  lessee,  lessor,  mortgagee,  mort- 
gagor, or  other  person  to  be  served,  or,  in  case  of  a  notice  required  or 
authorized  to  be  served  on  a  lessee  or  mortgagor,  is  affixed  or  left  for  him 

on  the  laud  or  any  house  or  building  comprised  in  the  lease  or  mortgage, 
or,  in  case  of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or  count- 
ing-house of  the  mine. 

(4)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall 
also  be  sufficiently  served,  if  it  is  sent  by  post  in  a  registered  letter  ad- 
dressed to  the  lessee,  lessor,  mortgagee,  mortgagor,  or  other  person  to  be 
served,  by  name,  at  the  aforesaid  place  of  abode  or  business,  office,  or 
counting-house,  and  if  that  letter. is  not  returned  through  the  post-office 
undelivered ;  and  that  service  shall  be  deemed  to  be  made  at  the  time 
at  which  the  registered  letter  would  in  the  ordinary  course  be  delivered. 

(6)  This  section  does  not  apply  to  notices  served  in  proceedings  in  the 
Court. 

68.  The  Act  described  in  Part  II.  of  the  First  Schedule  to  this  Act  shall.  Short  title  of 
by  virtue  of  this  Act,  have  the  short  title  of  the  Statutory  Declarations  ^  * '^  W^**-  *• 
Act,  1835,  and  may  be  cited  by  that  short  title  in  any  declaration  made  ^*     ' 
for  any  purpose  under  or  by  virtue  of  that  Act,  or  in  anv  other  document, 
or  in  any  Act  of  Parliament.  '  ^^^I'ZjlJ^' 

*'  CEDURE ; 

XVI.— COUBT;  PBOGEDUBE;  0BDEB8.  Orders. 

69. — (1)  All  matters  within  the  jurisdiction  of  the  Court,  under  this  RegnlatioM 
Act  shi^l,  subject  to  the  Acts  regulating  the  Court,  be  assigned  to  the  "■pooting 
Chancery  Division  of  the  Court.  fitoJSllrt 

(2)  Payment  of  money  into  Court  shall  effectually  exonerate  therefrom  and  appiica- 
the  person  making  the  payment.  tioiu. 

(3)  Every  application  to  the  Court  shall,  except  where  it  is  otherwise 
expressed,  be  by  summons  at  Chambers. 

(4)  On  an  application  by  a  purchaser  notice  shall  be  served  in  the  first 
instance  on  the  vendor. 

(5)  On  an  application  by  a  vendor  notice  shall  be  served  in  the  first 
instance  on  the  purchaser. 

(6)  On  any  application  notice  shall  be  served  on  such  persons,  if  any, 
as  the  Court  thinks  fit. 

(7)  The  Court  shall  have  full  power  and  discretion  to  make  such  order 
as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all  or  any  of 
the  parties  to  any  application. 

(8)  General  Rules  for  purposes  of  this  Act  shall  be  deemed  Rules  of  8»  &  40  Vict. 
Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  ®*  ^^'  **•  ^"• 
and  may  be  made  accordingly. 

(9)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery  of  the 
County  Palatine ;  and  Rules  for  regulating  proceedings  in  that  Court 
shall  be  from  time  to  time  made  by  the  Chancellor  of  the  Duchy  of 
Lancaster,  with  the  advice  and  consent  of  a  Judge  of  the  High  Court 
acting  in  the  Chancery  Division,  and  of  the  Vice-chancellor  of  the 
County  Palatine. 

(10)  (General  Rules,  and  Rules  of  the  Court  of  Chancery  of  the 
County  Palatine,  under  this  Act  may  be  made  at  any  time  after  the 
passing  of  this  Act,  to  take  efl^ct  on  or  after  the  commencement  of  this 
Act. 

70. — (1)  An  order  of  the  Court  under  any  statutory  or  other  juris-  Ordenof 
diction  shall  not  as  against  a  purchaser,  be  invalidated  on  the  ground  ^^  <»"' 
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Roptial  of 
ennctmeiitB 
in  I'art  III. 
of  Seoonti 
Schedule ; 
i-estriotion 
on  all  re- 
peals. 


44A46  Vicrr.  of  WBDt  of  jurisdiction,  or  of  want  of  anj  ooncnirenoe,  consent,  notice, 

_°L*^'  _  ^^  service,  whether  the  purchaser  has  notice  of  any  such  want  or  not. 
Coubt-Pbo-      (^)  "^^^  section  shall  have  efleot  with  respect  to  any  lease,  sale,  or 
CBDURB ;  '  other  act  under  the  authority  of  the  Court,  and  purporting  to  he  in  pur- 
Ordem.     suanoe  of  the  Settled  Estates  Act,  1877,  notwithstanding  the  exception 

in  section  forty  of  that  Act,  or  to  he  in  pursuance  of  any  former  Act 

^18  ^^  40^*  ^pealed  by  that  Act,  notwithstandinff  any  exception  in  such  former  Act. 
0.  ,  8.  40.  ^^^  ^^^  section  applies  to  all  orders  made  before  or  after  the  com- 
mencement of  this  Act,  except  any  order  which  has  before  the  com- 
mencement of  this  Act  been  set  aside  or  determined  to  be  invalid  on  any 
ground,  and  except  any  order  as  regards  which  an  action  or  proceeding 
is  at  the  commencement  of  this  Act  pending  for  having  it  set  aside  or 
determined  to  be  invalid. 
^^;'^^'  XVn.— Rbpbals. 

71.— (1)  The  enactments  described  in  Part  m.  of  the  Second  Schedule 
to  this  Act  are  hereby  repealed. 

(2)  The  repeal  by  this  Act  of  any  enactment  shall  not  affect  the 
validity  or  invalidity,  or  any  operation,  effect,  or  consequence,  of  any 
instrument  executed  or  made,  or  of  anything  done  or  suffered,  before 
the  commencement  of  this  Act,  or  any  action,  proceeding,  or  thing  then 
pending  or  uncompleted ;  and  every  such  action,  proceeding,  and  thing 
may  be  carried  on  and  completed  as  if  there  had  been  no  such  repeal  in 
this  Act;  but  this  provision  shall  not  be  construed  as  qualifying  the 
provision  of  this  Act  relating  to  section  forty  of  the  Settled  Estates  Act, 
1877,  or  any  former  Act  repealed  by  that  Act. 

XVm.— Ireland. 

72. — (1)  In  the  application  of  this  Act  to  Ireland  the  foregoing  pro- 
visions shall  be  modified  as  in  this  section  provided. 

(2)  The  Court  shall  be  Her  Majesty's  High  Court  of  Justice  in  Ireland. 

(3)  All  matters  within  the  jurisdiction  of  that  Court  shall,  subject  to 
the  Acts  regulating  that  Court,  be  assigned  to  the  Chancery  Division  of 
that  Court ;  but  General  Rules  under  this  Act  may  direct  that  any  of 
those  matters  be  assigned  to  the  Land  Judges  of  that  Division. 

(4)  The  proper  office  of  the  Supreme  Court  of  Judicature  in  Ireland 
shall  be  substituted  for  the  central  office  of  the  Supreme  Court  of 
Judicature. 

(5)  (General  Rules  for  purposes  of  this  Act  for  Ireland  shall  be  deemed 
Rules  of  Court  within  the  Supreme  Court  of  Judicature  Act  (Ireland), 
1877,  and  may  be  made  accoi^ngly,  at  any  time  after  the  passing  of 
this  Act,  to  take  effect  on  or  after  the  conmiencement  of  this  Act. 

73.  (1)  Section  five  of  the  Vendor  and  Purohaser  Act,  1874,  is  hereby 
repealed  from  and  after  the  commencement  of  this  Act,  as  regard 
cases  of  death  thereafter  happening ;  and  section  seven  of  the  Vendor 
and  Purchaser  Act,  1874,  is  hereby  repealed  as  from  the  date  at  which 
it  came  into  operation. 

(2)  This  section  extends  to  Ireland  only. 


Irkland. 


Modiflca- 
tioHH  re* 
8|)e(.*ting 
lrel.ini1. 


40  &  41  Vict, 
c.  67,  8.  69. 


Death  of 
hare  trustee 
intestate, 
etc.  IC  &  3« 
Yii't..  c.  78. 


1& 


SCHEDULES. 


THE  FIRST  SCHEDULE. 


AOTS  Affected. 

Part  I. 

2  Vict.  0.  110. — An  Act  for  abolishing  arrest  on  mesne  process  in 
civil  actions,  except  in  certain  cases ;  for  extending  the  remedies  of 
creditors  against  the  property  of  debtors ;  and  for  amending  the  laws 
for  the  relief ;^of  insolvent  debtors  in  England. 
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2  &  3  Vict.  o.  11. — An  Act  for  the  better  protection  of  purchasers  against  44  &  45  Vict. 
judgments,  Crown  debts,  lis  pendens,  and  fiats  in  bankruptcy.  ^- ^^- 

18  &  19  Vict.  c.  16. — An  Act  for  the  better  protection  of  purchasers 
against  judgments.  Crown  debts,  oases  of  lis  pendens,  and  life  an- 
nuities or  rentcharges. 

22  &  23  Vict.  c.  35. — An  Act  to  further  amend  the  law  of  property  and 

to  relieve  trustees. 

23  &  24  Vict.  c.  38. — An  Act  to  further  amend  the  law  of  property. 

23  &  24  Vict.  c.  116. — An  Act  to  simplify  and  amend  the  practice  as  to 
the  entry  of  satisfaction  on  Crown  debts  and  on  judgments. 

27  &  28  Vict.  c.  112. — An  Act  to  amend  the  law  relating  to  future  judg- 

ments, statutes,  and  recognizances. 

28  &  29  Vict.  c.  104.— The  Crown  Suits,  etc.,  Act,  1866. 
31  k  32  Vict.  c.  64.— The  Judgments  Bxtension  Act,  1868. 

Pabt  II. 

6  &  6  Will.  4,  c.  62. — An  Act  to  repeal  an  Act  of  the  present  session  of 
F&rliament,  intituled  '*  An  Act  for  the  more  eifectual  abolition  of 
oaths  and  affirmations  taken  and  made  in  various  Departments  of 
the  State,  and  to  substitute  declarations  in  lieu  thereof;  and  for 
the  more  entire  suppression  of  voluntary  and  extra-judicial  oaths 
and  affidavits ; "  and  to  make  other  provisions  for  the  abolition  of 
unnecessary  oaths. 


THB  SECOND  SCHBDULB. 


Bepeals. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the 
words,  section,  or  other  part,  first  or  last  mentioned,  or  otherwise  referred 
to  as  forming  the  beginning,  or  as  forming  the  end,  of  the  portion  com- 
prised in  the  description  or  citation. 


22  k  23  Vict.  c.  36. 
in  part. 


23  &  24  Vict.  c.  126. 
in  part. 


16  &  16  Vict.  c.  86. 
in  part. 


8  &  9  Vict.  c.  119. 


23  «c  24  Viot.  c.  146. 
in  part. 


Part  I. 

An  Act  to  further  amend  the  \ 
law  of  property  and  to  re-  >  in  part ;  namely ,- 
lieve  trustees  -  -  ) 

Sections  four  to  nine. 


The  Common  Law  Procedure ) 


Act.  1860 

Section  two. 

Pabt  II. 


>  in  part ;  namely, — 


An  Act  to  amend  the  practice  j 
and  course  of  proceeding  in  V  in  part ;  namely,- 
the  High  Court  of  Chancery ) 
Section  forty-eight. 

Pabt  m. 

An  Act  to  facilitate  the  con- 
veyance of  real  property. 


An  Act  to  give  to  trustees, ' 
mortgagees,  and  others  cer- 
tain powers  now  commonly 
inserted    in     settlements, 
mortgages,  and  wills 

Parts  n.  k  III.  (sections  eleven  to  thirty). 


in  part ;  namely, — 
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44  &  45  Vict.  THE  THIRD  SCHEDULE. 

c.  41. 


8TATI7TOBT  MOBTOAOE. 

Part  I. 

Deed  of  Statutory  Mortgage, 

This  Indbntubb  made  by  way  of  statutory  mortgage  the 
day  of  1882  between  A.  of  [^o.^  of  the  one  part  and 

M.  of  [^^O  of  the  other  part  WITNESSETH  that  in  consideration  of 
the  snm  of  £  now  paid  to  ^.  by  itf^  of  which  som  A.  hereby 

acknowledges  the  receipt  A.  as  mortgagor  and  as  beneficial  owner  hereby 
conveys  to  M,  All  that  [^r.]  To  hold  to  and  to  the  use  of  M.  in  fee 
simple  for  securing  payment  on  the  day  of 

1883  of  the  principal  sum  oi  £  as  the  mortgage  money  with 

interest  thereon  at  the  rate  of  [/(ntr ]  per  centum  per  annum. 
In  witness,  &c. 

*«*  Fcirioitofu  in  thU  aiul  tubrnqueni/onn*  to  be  nuide,  if  required,  for  leoMhold  land, 
or  other  matter. 

Part  U. 

(A.) 

Deed  of  Statutory  Transfer ,  Mortgagor  not  joining. 

This  Indentube  made  by  way  of  statutory  transfer  of  mortgage  the 
day  of  1883  between  M.  of  [^0.]  of  the  one  part 

and  T.  of  [<^0.]  of  the  other  part  supplemental  to  an  indenture  made  by 
way  of  statutory  mortgage  dated  the  day  of  1882 

and  made  between  [<^0.]  WITNESSETH  that  in  consideration  of  the  sum  of 
£  now  paid  to  M.   by  T.  being  the  aggregate  amount  of 

£  mortgage  money  and  £  interest  due  in  respect  of  the 

said  mortgage  of  which  sum  M.  hereby  acknowledges  the  receipt  M. 
as  mortgagee  hereby  conveys  and  transfers  to  T.  the  benefit  of  the  said 
mortgage. 

In  witness,  &c. 

(B.) 

Deed  of  Statutory  Tramfer^  a  Covenantor  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of  mortgage  the 
day  of  1883  between  A.  of  [^<?.]  of  the  first  part 

B.  of  [<J'<?.]  of  the  second  part  and  C.  of  [^^.]  of  the  third  part  supple- 
mental to  an  indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  made  between  [^.]    WITNESSETH  that 

in  consideration  of  the  sum  of  £  now  paid  to  ^.  by  C.  being 

the  mortgage  money  due  in  respect  of  the  said  mortgage  no  interest  being 
now  due  and  payable  thereon  of  which  sum  A.  hereby  acknowledges 
the  receipt  A.  as  mortgagee  with  the  concurrence  of  B,  who  joins 
herein  as  covenantor  hereby  conveys  and  transfers  to  C.  the  benefit  of 
the  said  mortgage. 

In  witness,  &c. 

(C.) 

Statutory  Trantfer  and  Statutory  Mortgage  combined. 

This  Indenture  made  by  way  of  statutory  transfer  of  mortgage  and 
statutory  mortgage  the  day  of  1883  between  A.  of  [^.] 

of  the  first  part  B.  of  [rjr.]  of  the  second  part  and  C.  of  [i^^.]  of  the  third 
part  supplemental  to  an  indenture  made  by  way  of  statutory  mort- 
gage dated  the  day  of  1882  and  made  between  [^.] 
WiiEBEAS  the  principal  sum  of  £  only  remains  due  in  respect 
of  the  said  mortgage  as  the  mortgage  money  and  no  interest  is  now  due 
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and  payable  thereon    And  whebeas  B,  is  seised  in  fee  simple  of  the  44  &  45  Vict. 
land  comprised  in  the  said  mortgage  subject  to  that  mortgi^e    Now       ^  ^^' 
THIS  Indbntubb  WITNESSETH  that  In  consideration  of  the  sum  of 
£  now  paid  to  ^.  by  6^.  of  which  snm  A,  hereby  acknowledges  the 

receipt  and  B.  hereby  acknowledges  the  payment  and  receipt  as  afore- 
said* A.  as  mortgagee  hereby  conveys  and  transfers  to  C.  the  benefit  of 
the  said  mortgage  And  this  indentube  also  witnesseth  that  for 
the  same  consideration  A.  as  mortgagee  and  according  to  his  estate  and 
by  direction  of  B.  hereby  conveys  and  B,  as  beneficial  owner  hereby 
conveys  and  confirms  to  C.  All  that  [<|u]  To  hold  to  and  to  the  nse  of 
C.  in  fee  simple  for  securing  payment  on  the  day  of 

1882  of  t  the  sum  ot  £  as  the  mortgage  money  with  interest 
thereon  at  the  rate  of  \f&wr]  per  centum  per  annum. 

In  witness,  &c. 

[  Or  J  in  case  of  further  advance  after  aforesaid  at*  iaisert  and  also  in  con- 
sideration of  the  further  sum  of  £  now  paid  by  C.  to  B.  of  which 
sum  B.  hereby  acknowleges  the  receipt,  and  after  of  at}  vnsert  the  sums  of 
£               and  £           making  together] 

*«*  VariatioM  to  be  nuuUf  as  required,  in  com  qf  ike  deed  being  made  by  indormnent,  or 
in  rwpeet  of  any  other  thing. 

Part  III. 

Deed  of  Statutory  Re'Corweyanoe  of  Mortgage. 

This  Indenture  made  by  way  of  statutory  re-conveyance  of  mortgage 
the  day  of  1884  between  C.  of  [^o.']  of  the  one 

part  and  B.  of  [^^c."]  of  the  other  part  supplemental  to  an  indenture  made 
by  way  of  statutory  transfer  of  mortgage  dated  the  day  of 

1883  and  made  between  [^Jj^c."]  Witnesseth  that  in  consideration  of  all 
principal  money  and  interest  due  under  that  indenture  having  been  paid 
of  which  principal  and  interest  C.  hereby  acknowledges  the  receipt  C.  as 
mortgagee  hereby  conveys  to  B.  all  the  lands  and  hereditaments  now 
vested  in  C.  under  the  said  indenture  To  hold  to  and  to  the  use  of  B. 
in  fee  simple  discharged  from  all  principal  money  and  interest  secured 
by  and  from  all  claims  and  demands  under  the  said  indenture. 

In  witness,  &c. 


%*  VcarioUioM  om  noted  above. 


THB  FOURTH  SCHEDULB. 


8H0BT  FOBM S  OF  DEEDS. 

I. — Mortga>ge. 

This  Indbntube  of  Mobtoage  made  the  day  of 

1882  between  A.  of  [^c]  of  the  one  part  and  B.  of  [^c]  and  C.  of  [^c.l 
of  the  other  part  WITNESSETH  that  in  consideration  of  the  sum  or 
£  paid  to  .4.  by  -B.  and  C.  out  of  money  belonging  to  them 

on  a  joint  account  of  which  sum  A.  hereby  acknowledges  the  receipt  A. 
hereby  covenants  with  B.  and  C.  to  pay  to  them  on  the  day  of 

1882  the  sum  of  £  with  interest  thereon 

in  the  meantime  at  the  rate  of  [fowr^  per  centum  per  annum  and  also 
as  long  after  that  day  as  any  principal  money  remains  due  under  this 
mortgage  to  pay  to  B.  and  67.' interest  thereon  at  the  same  rate  by  equal 
half-yearly  payments  on  the  day  of  and  the 

day  of  And  this  Indenture  also  witnesseth  that  for  the 

same  consideration  A.  as  beneficial  owner  hereby  conveys  to  B.  and  C. 
All  that  [4*^.]  To  hold  to  and  to  the  use  of  B.  and  (J.  in  fee  simple 
subject  to  the  proviso  for  redemption  following  (namely)  that  if  A.  ox 
any  person  claiming  under  him  shall  on  the  day  of 
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44^46  Vicr.  1882  pay  to  B.  and  C.  the  snm  of  A  and  interest  thereon  at 

^'  *^*  the  rate  aforesaid  then  B.  and  C.  or  the  pexBons  claiming  under  them 
will  at  the  request  and  cost  of  ^.  or  the  persons  claiming  under  him 
re-convey  the  premises  to  A.  or  the  persons  claiming  under  him  And 
A.  hereby  covenants  with  B.  as  follows  [here  add  eoverymt  at  to  fire 
inturanee  or  athfir  tpeeiaZ  covenant  reqywreS]. 
In  witness,  kc. 

n. — Pu/rther  Chxvrge. 

This  Indentube  made  the  day  of  18        between 

r^V  ta/me  pa/rtiet  as  the  foregcing  mortgage']  and  supplemental  to  an 
indenture  of  mortgage  dated  the  day  of  18        and  made 

between  the  same  parties  for  securing  the  sum  of  £  and 

interest  at  [four]  per  centum  per  annum  on  property  at  [^c]  WiT- 
NE88BTH  that  in  consideration  of  the  further  sum  of  £ 
paid  to  A,  by  B.  and  C.  out  of  money  belonging  to  them  on  a  joint 
account  [add  receipt  and  covcTuint  as  in  the  foregoing  mortgage']  and 
further  that  all  the  property  comprised  in  the  before-mentioned  inden- 
ture of  mortgage  shall  stand  charged  with  the  payment  to  B,  and  C.  of 
the  sum  of  £  and  the  interest  thereon  hereinbefore 

covenanted  to  be  paid  as  well  as  the  sum  of  £  and 

interest  secured  by  the  same  indenture. 

In  witness,  Sui, 

in. — Convey anee  on  8dU, 

This  Indenture  made  the  day  of  1883  between  A.  of 

[^0.]  of  the  first  part  B.  of  [^0.]  and  C.  of  [4*0.]  of  the  second  part  and 
M.  of  [^c]  of  the  third  part  Whebeab  by  an  indenture  dated  [^.1 
and  made  between  \j^c.]  the  lands  hereinafter  mentioned  were  oonveyed 
by  ^.  to  .&.  and  C.  in  fee  simple  by  way  of  mortgage  for  securing 
£  and  interest  and  by  a  supplemental  indenture  dated 

[^c]  and  made  between  the  same  parties  those  lands  were  charged .  by 
A.  with  the  payment  to  B.  and  C.  of  the  further  sum  of  £ 
and  intercut  thereon    And  whereas  a  principal  sum  of  £ 
remains  due  under  the  two  before-mentioned  indentures  but  all  interest 
thereon  has  been  paid  as  B.  and  C.  hereby  acknowledge    Now  this 
Indenture  witnesseth  that  in  consideration  of  the  sum  of  £ 
paid  by  the  direction  of  .4..  to  J^.  and  C.  and  of  the  sum  of  £ 
paid  to  A.  those  two  sums  making  together  the  total  sum  of  £ 
paid  by  M.  for  the  purchase  of  the  fee  simple  of  the  lands  hereinafter 
mentioned  of  which  sum  of  £  B,  and  C,  hereby  acknow- 

ledge the  receipt  and  of  which  total  sum  of  £  A.  hereby 

acknowledges  the  payment  and  receipt  in  manner  before  mentioned  B. 
and  C.  as  mortgagees  and  by  the  direction  of  .4.  as  beneficial  owner 
hereby  convey  and  A,  as  beneficial  owner  hereby  conveys  and  confirms 
to  M,  All  that  [^0.]  To  hold  to  and  to  the  use  of  M.  in  fee  simple 
discharged  from  all  money  secured  by  and  from  all  claims  under  the 
before-mentioned  indenture?  \Add^  if  required.  And  A,  hereby  acknow- 
ledges the  right  of  M.  to  production  of  the  documents  of  title  mentioned 
in  the  Schedule  hereto  and  to  delivery  of  copies  thereof  and  hereby 
undertakes  for  the  safe  custody  thereof]. 

In  witness,  &c. 

[The  Schedule  above  referred  to. 

To  contain  list  of  documerUs  retained  by  A,] 

IV, — Maariage  Settlement, 

Thts  Indenture  made  the  day  of  1882  between 

John  M.  of  [<\'cJ]  of  the  first  part  Jane  S.  of  [^<t.]  of  the  second  part  and  X 
of  [<)'r.]and  Y.  of  [_S'^.]  of  the  third  part  WITNESSETH  that  inooiuridera- 
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tion  of  the  intended  marriaee  between  John,  M,  and  Jame  8.  John  M.  as  44*46  Vicr. 
settlor  hereby  conveys  to  X  and  F.  All  that  [^c.']  To  hold  to  X  and  ^*^' 
T.  in  fee  simple  to  the  nse  of  John  M.  in  fee  simple  nntil  the  marriage 
and  after  the  marriage  to  the  use  of  John  M.  daring  his  life  without 
impeachment  of  waste  with  remainder  after  his  death  to  the  use  that 
Jane  8,  if  she  survives  him  may  receive  during  the  rest  of  her  life  a 
yearly  jointure  rent  charge  of  £  to  commence  from  his 

death  and  to  be  paid  by  equal  half-yearly  payments  the  first  thereof  to 
be  made  at  the  end  of  six  calendar  months  from  his  death  if  she  is  then 
living  or  if  not  a  proportional  part  to  be  paid  at  her  death  and  subject 
to  the  before-mentioned  rontchargc  to  the  use  of  X  and  Y.  for  a  term 
of  five  hundred  years  without  impeachment  of  waste  on  the  trusts 
hereinafter  declared  and  subject  thereto  to  the  use  of  the  first  and 
other  sons  of  John  M.  and  Jane  8.  successively  according  to  seniority  in 
tail  male  with  remainder  [wuert  here,  if  thought  desvrdble,  to  the  use  of 
the  same  first  and  other  sons  successively  according  to  seniority  in  tail 
with  remainder]  to  the  use  of  all  the  daughters  of  John  M.  and  Jane  8. 
in  equal  shares  as  tenants  in  common  in  tail  with  cross  remainders 
between  them  in  tail  with  remainder  to  the  use  of  John  M.  in  fee 
simple.  [Insert  trusts  of  term  of  500  yea/rtfor  raismg  portums  ;  aXso,  if 
required^  power  to  oha/rge  jointwe  amd  portions  on  a  fv^twre  ma/rriage ; 
also  powers  of  saie,  exchange,  and  partition,  and  other  powers  and  proH- 
sums,  if  and  as  desired."] 
In  witness,  Sec. 


45  ViCT.  c.  15  (The  Commonable  Rights  Compensation 

Act,  1882). 

An  Act  to  provide  for  the  better  appUcation  of  Moneys  paid  by  way  of 
Compensation  for  the  eompiilsary  acquisition  of  Gtmmon  La/nds  and 
extinguishment  of  Rights  of  Common,  [\^th  June,  1882.] 

Whereas  under  the  provisions  of  the  lands  Clauses  Consolidation  Act,  45Vict.c.15. 

1846,  and  of  railway  and  other  special  Acts  of  l^llament,  money  is •' 

directed  or  authorized  to  be  paid  to  a  committee  a^.  compensation  for  8  &  9  Yiot. 
the  extinction  of  commonable  rights  or  for  lands,  being  common  lands  ^*  ^^■ 
or  in  the  nature  thereof,  the  right  to  the  soil  of  which  belongs  to  the 
commoners : 

And  by  the  Lands  Clauses  Consolidation  Act,  1846,  and   by  the  15  ^  iq  vict. 
Indosure  Act,  1862,  and  the  Inclosure  Act,  1864,  certain  powers  of  c  79. 
apportioning  and  otherwise  dealing  with  such  money  are  conferred  ^^  *  18  Vict, 
upon  any  such  committee  and  upon  the  Inclosure  Commissioners  for  ^ 
England  and  Wales  (hereinafter  called  the  Commissioners),  but  such 
powers  are  found  in  practice  to  be  insufficient,  and  money  paid  by  way 
of  compensation  as  aforesaid  is  often  in  consequence  useless  to  the 
persons  interested  therein : 

And  whereas  it  is  expedient  to  give  such  powers  of  dealing  with  such 
compensation  money  as  are  hereinafter  ppecified,  but  such  powers 
cannot  be  conferred  without  the  sanction  of  Fftrliament : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Ptoliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1. — This  Act  may  be  cited  as  the  Commonable  Bights  Compensation  Short  title. 
Act,  1882. 

2. — (1)  With  Irespect  to  any  money  which  has  been  or  hereafter  may  Application 
be  paid  by  any  railway  or  other  public  company  or  corporate  Ixxly  or  of  oompeiwa- 
otherwise  under  the  provisions  of  the  Lands  Clauses  Act  and  any  Act  fc^'^oramion 
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46  Vict.  0.16.  incorporated  therewith,  or  of  any  other  Act  of  Parliament  to  a  com- 
mitt€«  of  commoners  as  compensation  for  the  extinguishment  of  com- 
monable or  other  rights  or  for  lands  being  common  lands  or  in  the 
nature  thereof  the  right  to  the  soil  of  which  may  belong  to  the 
commoners,  the  committee  (or  a  majority  in  number  thereof)  or,  after 
the  expiration  of  twelve  months  from  the  payment  of  snch  money  to  the 
committee,  any  three  of  the  persons  claiming  to  be  interested  in  sach 
money  may  make  application  in  writing  to  the  Conmuasioners  to  call  a 
meeting  of  the  persons  interested  in  such  money  to  consider  the  appli- 
cation thereof,  and  the  Commissioners  shall  call  a  meeting  accordingly, 
and  at  such  meeting  the  majority  in  number  and  the  majority  in  respect 
of  interest  of  the  persons  present  may  decide  by  resolution  that  snch 
money  shall  be  applied  and  laid  out  in  one  or  more  of  the  following 
ways: 
(a)  In  the  improvement  of  the  remainder  of  the  common  land  in 
respect  of  a  portion  of  which  such  money  has  been  paid ; 
8  &  9  Vict.         (h)  In  defraying  the  expense  of  any  proceedings  under  the  Metro- 
c.  118,  etc.  politan  Commons  Acts  or  under  the  Inclosure  Acts,  1845  to  1878, 

with  reference  to  a  scheme  for  the  local  management,  or  a  Pro- 
visional Order  for  the  regulation,  of  such  conmion  land,  or  of  any 
application  to  Parliament  for  a  Private  Bill  or  otherwise  for  the 
preservation  and  management  of  such  common  land  as  an  open 
space; 

(c)  In  defraying  the  expense  of  any  legal  proceedings  for  the  pro- 
tection of  such  conunon  land,  or  the  conmioners*  rights  over  the 
same; 

(d)  In  the  purchase  of  additional  land  to  be  used  as  common  land ; 
(<*)  In  the  purchase  of  land  to  be  used  as  a  recreation  ground  for  the 

neighbourhood ; 
and  any  such  resolution  shall  bind  the  minority  and  all  absent  parties, 
and  the  Commissioners  shall  make  an  order  under  their  seal  for  the 
payment  to  them  of  any  expenses  incurred  by  them  in  relation  to  the 
matter,  and  (subject  to  such  payment)  for  the  application  of  the  money 
according  to  such  resolution,  and  the  committee  or  the  persons  in  whose 
names  such  money  stands  or  is  invested,  or  the  survivors  or  survivor  in 
account  of  such  persons,  or  the  legal  personal  representative  of  such 
survivor,  shall,  upon  service  of  any  such  order  of  the  Commissioners  as 
aforesaid  upon  them  or  any  of  them  or  any  person  on  their  behalf  as 
the  Commissioners  may  direct,  pay  and  apply  the  said  money  or  realise 
any  security  in  which  the  same  is  invested,  and  pay  and  apply  the 
proceeds  thereof  in  manner  directed  by  the  said  order. 

(2)  Any  land  so  purchased  as  aforesaid  for  use  as  common  land  shall 
be  conveyed  to  and  vest  in  trustees  upon  trusts  for  the  persons  interested, 
such  trustees  to  be  appointed,  and  such  trusts,  and  the  powers  and 
duties  of  the  trustees,  and  provisions  for  the  appointment  of  new 
tnistees  from  time  to  time  to  be  declared  and  provided  by  an  order 
under  the  seal  of  the  Commissioners,  pursuant  to  resolutions  to  be  passed 
at  a  special  meeting  of  the  persons  interested,  convened  by  the  said 
Conmiissioners  by  such  majorities  as  aforesaid. 

(3)  Every  appointment  of  a  new  trustee  or  of  new  trustees,  in  pur- 
suance of  this  Act,  shall  be  subject  to  confirmation  by  the  Commissioners 
under  their  seal,  and  upon  such  confirmation  the  land  shall  vest  in  the 
remaining  and  the  newly  appointed  trustees  without  any  conveyance. 

(4)  The  Conmiissioners  shall  publish  such  notice  of  any  meeting  held 
under  this  Act,  and  frame  such  rules  and  give  such  directions  for  the 
conduct  of  such  meetings  and  the  service  of  orders  made  by  them  under 
this  Act  as  they  may  deem  fit,  and  may,  if  they  think  fit,  direct  an 
assistant  conmiissioner  appointed  by  them  to  preside  at  any  such 
meeting,  and  any  such  meeting  may  be  adjourned  from  time  to  time. 

(6)  Any  land  so  purchased  as  aforesaid  for  use  as  recreation  g^und 
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shall  be  conveyed  to  and  vest  in  the  local  authority  as  specified  in  the 
schedule  to  this  Act  for  the  district  within  which  such  land  is  situate, 
and  shall  be  held  and  managed  by  such  local  authority,  subject  to  and 
in  accordance  with  the  provisions  relating  to  recreation  grounds  re- 
spectively contained  in  the  Inclosure  Acts,  1845  to  1878. 

3. — ^Any  moneys  heretofore  paid  or  heresifter  to  be  paid  by  any  railway 
or  other  public  company  or  body  corporate  or  otherwise  under  the  pro- 
visions of  the  Lands  Clauses  Act,  1845,  and  any  Act  incorporated  there- 
with, or  of  any  other  Act  of  Parliament,  to  any  local  authority  as  specified 
in  the  schedule  to  this  Act,  or  to  the  churchwardens  and  overseers  of  a 
parish  in  respect  of  any  recreation  ground  or  allotment  for  field  gardens 
taken  under  the  powers  of  any  such  Act  or  Acts  of  Parliament  shall  be 
applied  in  manner  provided  by  the  Inclosure  Acts,  1845  to  1878,  as 
amended  by  the  Commons  Act,  1879,  with  respect  to  the  surplus  rents 
arising  from  recreation  grounds  and  field  gardens  respectively. 

4. — In  any  case  where  money  paid  by  way  of  compensation  as  aforesaid 
has,  before  the  passing  of  this  Act,  been  applied  in  any  one  or  more  of 
the  ways  authorized  by  this  Act,  a  resolution  may  be  passed,  at  any 
meeting  of  the  persons  interested,  called  by  the  Commissioners  in 
manner  provided  by  this  Act,  by  such  majorities  as  aforesaid  approving 
of  such  application,  and  such  application  shall,  upon  the  allowance  of 
such  resolution  by  the  commissioners  under  their  seal,  be  deemed  to 
have  been  lawfully  made  under  the  provisions  of  this  Act ;  and  the  com- 
mittee or  other  persons  by  whom  such  money  has  been  so  applied  shall 
thereupon  be  discharged  from  all  liability  in  respect  of  such  money  so 
applied.  And  the  provisions  in  this  Act  contained  with  respect  to  the 
declaration  of  trusts,  and  the  powers  and  duties  of  trustees,  and  the 
appointment  of  new  trustees,  &om  time  to  time,  shall  apply  in  every 
case  in  which  such  money  has,  before  the  passing  of  this  Act,  been  laid 
out  in  the  purchase  of  land. 

5. — Copies  of  all  orders  made  by  the  Commissioners  under  this  Act 
shall  be  deposited  and  kept  in  like  manner  as  copies  of  an  award  are 
by  the  Inclosure  Act,  1845,  directed  to  be  deposited  and  kept. 

6. — This  Act  shall  not  extend  to  the  New  Forest. 


45  Vict.  c.  15. 


Appiioation  • 
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for  recrea- 
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42  &  48  Vict 
c.  37. 


Provisioij  for 
cawM  virhere 
money  paid 
by  way  of 
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already  been 
applied  in 
the  manner 
authorised 
by  this  Act. 


Depoeit  of 
orders. 


Exoeution  of 
the  New 
Forest. 


SCHBDULB. 


SituAtion  of  Land. 


Local  Authority. 


Within  the  Metropolis      -      -      - 

Not  within  the  Metropolis,  but 
within  the 'district  of  an  urban 
sanitary  authority,  as  defined  by 
the  Public  Health  Act,  1875,  or 
any  Act  amending  the  same. 

Blsewhere  than  within  the  Metro- 
polis or  the  district  of  an  urban 
sanitary  authority  as  above  de- 
fined. 


The  Metropolitan  Board  of  Works. 
The  urban  sanitary  authority. 


The  churchwardens  and  o^eraeers 
of  the  parish. 
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S6  4(S7Viot. 
0.  50. 


Conyevanoe 
uf  lands  by 
oorooratioDB 
ana  other 
public 
bodiee. 


45  &  46  Vict.  c.  21  {The  Places  of  Worship  SUea  Amendr- 

memt  Act,  1882). 

V*  A  46  Vict.  An  Act  to  amend  the  Placet  qf  WorsMp  SUet  Act^  1873. 

c.  21.  ii2th  Jui^,  1882.] 

Whereas  by  the  Places  of  Worship  Sites  Act,  1873,  facilities  are 
afforded  for  the  conveyanoe  of  pieces  of  land  not  exceeding  in  quantity 
one  acre  for  sites  for  places  of  religions  worship  and  for  bnrial  places, 
but  doubts  have  been  entertained  whether  conveyances  can  be  made 
under  that  Act  by  corporations  and  public  bodies,  and  it  is  expedient  to 
remove  such  doubts : 

And  whereas  cases  have  arisen  in  which  tenants  for  life  are  unable 
to  make  conve3ranoe8  under  the  said  Act  by  reason  that  the  person  next 
entitled  to  the  manor  or  lands  for  a  beneficial  interest  in  fee  simple  or 
fee  tail  is  unbom.or  unascertained ;  and  it  is  expedient  to  grant  increased 
facilities  for  making  such  conveyances : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1. — ^The  Places  of  Worship  Sites  Act,  1873,  shall  be  construed  as  ex- 
tending  to  authorize  any  corporation,  ecclesiastical  or  lay,  whether  sole 
or  aggregate,  and  any  officers,  justices  of  the  peace,  trustees,  or  commis- 
sioners holding  land  for  public,  ecclesiastical,  parochial,  charitable,  or 
other  purposes  or  objects,  to  grant,  convey,  or  enfranchise  for  the 
purposes  of  the  Act  such  quantity  of  land  as  therein  mentioned :  Pro- 
vided as  follows : 

(a)  An  ecclesiastical  corporation  sole,  being  below  the  dignity  of  a 
Bishop,  shall  not  make  any  such  grant  without  the  consent  in 
writing  of  the  Bishop  of  the  diocese  to  whose  jurisdiction  he  is 
subject : 

(b)  A  municipal  corporation  shall  not  make  any  such  grant  without 
the  consent  in  writing  of  the  Ck>mmissioners  of  Her  Majesty's 
Treasury; 

(<;)  Parochial  property  shall  not  be  so  granted  without  the  consent  of 
a  majority  of  the  ratepayers  and  owners  of  property  in  the  parish 
to  which  the  property  belongs,  assembled  at  a  meeting  to  be  con- 
vened according  to  the  mode  pointed  out  in  the  Act  oi  the  session 
held  in  the  fifth  and  sixth  yeais  of  the  reign  of  King  William  the 
Fourth,  chapter  69,  intituled  **  An  Actt  o  facilitate  the  conveyance 
of  workhouses  and  other  property  of  parishes,  and  of  incorporations 
or  unions  of  parishes  in  England  and  Wales,**  and  of  the  Local 
Government  Board  and  of  the  guardians  of  the  poor  of  the  parish  or 
of  the  union  comprising  the  parish,  testified  by  their  being  parties 
to  the  conveyance : 
{d)  Property  held  on  trust  for  charitable  purposes  shall  not  be  so 
granted  without  the  consent  of  the  Charity  Commissioners  for 
England  and  Wales. 
2. — ^The  said  Act  shall  be  construed  as  extending  to  authorise  any 
person  seised' or  entitled  only  for  life  or  lives  of  or  to  any  ma^or  or  lands 
of  freehold  tenure  to  make  such  grant,  conveyanoe,  or  enfranchisement 
as  is  mentioned  in  the  said  Act  in  cases  where  the  person  next  entitled 
to  the  same  for  a  beneficial  interest  in  remainder  in  fee  simple  or  fee 
tail  is  unborn  or  unascertained :  Provided  that  no  such  grant,  convey- 
ance, or  enfranchisement  made  by  any  such  person  seised  only  for  a  life 
or  lives  shall  be  valid  unless  the  person  seised  or  entitled  for  a  beneficial 
interest  for  life  or  lives,  or  for  an  estate  in  fee  simple  or  fee  tail  (as  the 
case  may  be)  in  remainder  immediately  expectant  on  the  estate  of  sncb 
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anbom  or  niuiscertained  person  of  or  to  such  manor  or  lands  (if  any,  and  45&46  Vicr. 
if  legally  competent)  shall  be  a  party  to  and  shall  join  in  the  same ;  and  ^-  '^^- 
if  there  be  no  snch  person,  or  if  snch  person  be  not  legally  competent, 
unless  the  trustees  or  trustee  (if  any)  of  such  manor  or  lands  during  the 
suspense  or  contingency  of  the  then  immediate  or  expectant  estate  in 
fee  simple  or  fee  tail  in  such  manor  or  lands  shall  in  like  manner 
concur. 

3. — ^This  Act  may  be  cited  as  the  Places  of  Worship  Sites  Amendment  short  title. 
Act,  1882. 


45  &  46  Vict.  c.  38  (The  Settled  Land  Acty  1882). 

An  Act  for  facilitating  Salet^  LeoMs^  amd  other  ditpotitums  of  Settled 
Land^  and  for  promoting  the  execvtion  of  Im^provements  thereon^ 

[lOth  August,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  45^46  Vict. 
the  advice    and    consent  of  the  Lords  spiritual  and  temporal,  and       c-  S8. 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 

of  the  same,  as  follows: 

Pre- 
I.— PBBLIMINAHY.  uminary. 


1. — (1)  This  Act  may  be  cited  as  the  Settled  Land  Act,  1882.  ghort  title ; 

(2)  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence  oommenoe-' 
and  take  e£Eect  from  and  immediately  after  the  thirty-first  day  of  ™^i 
December  one  thousand  eight  hundred  and  eighty-two,  which  time  is  *^ 

in  this  Act  referred  to  as  the  commencement  of  this  Act. 

(3)  This  Act  does  not  extend  to  Scotland. 

II.— Definitions.  nitions, 

2. — (1)  Any  deed,  will,  agreement  for  a  settlement,  or  other  agree-  Definitiou  of 
ment,  covenant  to  surrender,  copy  of  court  roll.  Act  of  Parliament,  or  jettlement, 
other  instrument,  or  any  number  of  instruments,  whether  made  or  ^e'^tc.**' 
passed  before  or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  under  or  by  virtue  of  which  instrument  or  instruments 
any  land,  or  any  estate  or  interest  in  land,  stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by  way  of  succession,  creates  or 
is  for  purposes  of  this  Act  a  settlement,  and  is  in  this  Act  referred  to  as 
a  settlement,  or  as  the  settlement,  as  the  case  requires. 

(2)  An  estate  or  interest  in  remainder  or  reversion  not  disposed  of  by 
a  settlement,  and  reverting  to  the  settlor  or  descending  to  the  testator's 
heir,  is  for  purposes  of  this  Act  an  estate  or  interest  coming  to  the 
settlor  or  heir  under  or  by  virtue  of  the  settlement,  and  comprised  in 
the  subject  of  the  settlement. 

(8)  Land,  and  any  estate  or  interest  therein,  which  is  the  subject 
of  a  settlement,  is  for  purposes  of  this  Act  settled  land,  and  is,  in 
relation  to  the  settlement,  referred  to  in  this  Act  as  the  settled  land. 

(4)  The  determination  of  the  question  whether  land  is  settled  land, 
for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of  facts,  and 
the  limitations  of  the  settlement,  at  the  time  of  the  settlement  taking 
effect. 

(6)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneficially  entitled  to  possession  of  settled  land,  for  his  life,  is  for 
purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the  tenant  for 
life  under  that  settlement. 

(6)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates 
or  interests,  they  together  constitute  the  tenant  for  life  for  purposes 
of  this  Aot. 
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(7)  A  person  being  tenant  for  life  within  the  foregoing  definitions 
shall  be  deemed  to  be  such  notwithstanding  that,  under  the  settlement 
or  otherwise,  the  settled  land,  or  his  estate  or  interest  therein,  is  incum- 
bered or  charged  in  any  manner  or  to  any  extent. 

(8)  The  persons,  if  any,  who  are  for  the  time  being,  under  a  settle- 
ment, trustees  with  power  of  sale  of  settled  land,  or  with  power  of 
consent  to  or  approv^  of  the  exercise  of  such  a  power  of  sale,  or  if 
under  a  settlement  there  are  no  such  trustees,  then  the  persons,  if  any, 
for  the  time  being,  who  are  by  the  settlement  declared  to  be  tmsteeK 
thereof  for  purposes  of  this  Act,  are  for  purposes  of  this  Act  trustees 
of  the  settlement. 

(9)  Capital  money  arising  under  this  Act,  and  receivable  for  the 
trusts  and  purposes  of  the  settlement,  is  in  this  Act  referred  to  as 
capital  money  arising  under  this  Act. 

(10)  In  this  Act^ 

(i.)  Land  includes  incorporeal  hereditaments,  also 'an  undivided  share 
in  land;  income  includes  rents  and  profits;  and  possession 
includes  receipt  of  income : 

(ii.)  Rent  includes  yearly  or  other  rent,  and  toll,  duty,  royalty,  or 
other  reservation,  by  the  acre,  or  the  ton,  or  otherwise ;  and!,  in 
relation  to  rent,  payment  includes  delivery;  and  fine  includes 
premium  or  fore-^ft,  and  any  payment,  consideration,  or  benefit 
in  the  nature  of  a  fine,  premium,  or  fore-gift : 

(iii.)  Building  purposes  include  the  erecting  and  the  improving  of, 
and  the  suiding  to,  and  the  repairing  of  buildings;  and  a  building 
lease  is  a  lease  for  any  building  purposes  or  purposes  connected 
therewith : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether  already 
opened  or  in  work  or  not,  and  include  all  minerals  and  substances 
in,  on,  or  under  the  land,  obtainable  by  underground  or  by  surface 
working;  and  mining  purposes  include  the  sinking  and  searching 
for,  winning,  working,  getting,  making  merchantable,  smelting  or 
otherwise  converting  or  working  for  the  purposes  of  any  manu- 
facture, carrying  away  and  disposing  of  mines  and  minerals,  in 
or  under  the  settled  land,  or  any  other  land,  and  the  erection  of 
buildings,  and  the  execution  of  engineering  and  other  works, 
suitable  for  those  purposes ;  and  a  mining  lease  is  a  lease  for  any 
mining  purposes  or  purposes  connected  therewith,  and  includes 
a  grant  or  Uoence  for  any  mining  purposes : 

(v.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 

(vi.)  Steward  includes  deputy  steward,  or  other  proper  officer,  of  a 
manor: 

(vii.)  Will  includes  oodicU,  and  other  testamentary  instrument,  and  a 
writing  in  the  nature  of  a  will : 

(viii.)  Securities  include  stocks,  funds,  and  shares : 

(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the  Court: 

(x.)  The  Land  Commissioners  for  England  as  constituted  by  this  Act 
are  referred  to  as  the  Land  Commissioners : 

(xi.)  Person  includes  corporation. 

III.— Sale;  Ekfbakohibement ;  Exobange;  Pabtition. 

General  Powers  and  HegtUaHom. 

3. — ^A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or  any  easement, 

right,  or  privU^e  of  any  kind,  over  or  in  relation  to  the  same ; 

and 
(ii.)  Where  the  settlement  comprises  a  manor, — ^may  sell  the  seignory 

of  any  freehold  land  within  the  manor,  or  the  freehold  and 

inheritance  of  any  copyhold  or  customary  land,  parcel  of  the 
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manor,  with  or  without  any  exception  or  reservation  of  all  or  45A46  Vior. 
any  mines  or  minerals,  or  of  any  rights  or  powers  relative  to       ^'^' 
mining  purposes,  so  as  in  every  such  case  to  effect  an  enfran-  g^^jjj.  j^, 
chisement;  and  frahohisb- 

(iii.)  May  make  an  exchange  of  the  settled  land,  or  any  part  thereof,  mbnt  ;  Ex- 
for  other  land,  includi:^  an  exchange  in  consideration  of  money  ^^^°"  *, 
paid  for  equality  of  exchange  ;  and  fabtition. 

(iv.)  Where  the  settlement  comprises  an  undivided  share  in  land,  or,     o^neml 
under  the  settlement,  the  settled  land  has  come  to  be  held  in  un-  Power*  and 
divided  shares, — may  concur  in  making  partition  of  the  entirety,  BeffulaUmt, 
including  a  partition  in  consideration  of  money  paid  for  equality 
of  partition. 

4. — (1)  Every  sale  shall  be  made  at  the  best  price  that  can  reasonably  Bagulfttlons 
be  obtained.  !!?*°*"*4n- 

(2)  Every  exchange  and  every  partition  shall  be  made  for  the  best  jSJam^" 
consideration  in  land  or  in  land  and  money  that  can  reasonably  be  exohango, 
obtained.  and  par- 

(3)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and  either  by  *^*"*°' 
auction  or  by  private  contract. 

(4)  On  a  side  the  tenant  for  life  may  fix  reserve  biddings  and  buy  in 
at  an  auction. 

(6)  A  sale,  exchange,  or  partition  may  be  made  subject  to  any 
stipulations  respecting  title,  or  evidence  of  title  or  other  things. 

(6)  On  a  sale,  exchange,  or  partition,  any  restriction  or  reservation 
with  respect  to  buUding  on  or  other  user  of  land,  or  with  respect  to 
mines  and  minerals,  or  with  respect  to  or  for  the  purpose  of  the  more 
beneficial  working  thereof,  or  with  respect  to  any  other  thing,  may  be 
imposed  or  reserved  and  made  binding,  as  ^  as  the  law  permits,  by 
covenant,  condition,  or  otherwise,  on  the  tenant  for  life  and  the  settled 
land,  or  any  part  thereof,  or  on  the  other  party  and  any  land  sold  or 
given  in  exchange  or  on  partition  to  him. 

(7)  An  enfranchisement  may  be  made  with  or  without  a  re-grant  of 
any  right  of  common  or  other  right,  easement,  or  privilege  theretofore 
appendant  or  appurtenant  to  or  held  or  enjoyed  with  the  land  enfran- 
chised, or  reputed  so  to  be. 

(8)  Settled  land  in  England  shall  not  be  given  in  exchange  for  land 
out  of  England. 

Speeial  Powers,  powen, 

5.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incumbrance  Transfer  of 
affecting  land  sold  or  given  in  exc^iange  or  on  partition,  the  tenant  ^"^"^IJJ* 
for  life,  with  the  consent  of  the  incumbrancer,  may  charge  that  incum-  ^^^^^ 
brance  on  any  other  part  of  the  settled  land,  whether  already  charged 
therewith  or'not,  in  exoneration  of  the  part  sold  or  so  given,  and,  by 
conveyance  of  the  fee  simple,  or  other  estate  or  interest  the  subject  of 
the  settlement,  or  by  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise,  make  provision  accordingly. 

LSASlfiS. 


IV.-LBASB8.  g^,^^ 

General  Pamers  and  BeguUxtiom.  L^^S^SHHt 

6. — A  tenant  for  life  may  lease  the  settled  land,  or  any  part  thereof,  or  Power  for 
any  easement,  right,  or  privilege  of  any  kind,  over  or  in  relation  to  the  ^^^^^ 
flame,  for  any  purpose  whatever,  whether  involving  waste  or  not,  for  any  foro^iJJJJ^. 
term  not  exceeding —  or  building 

(i.)  In  case  of  a  building  lease,  ninety-nine  years :  or  mining 

(ii.)  In  case  of  a  mining  lease,  sixty  years :  purpoae*. 

(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

7. — (1)  Every  lease  shall  be  by  deed,  and  be  made  to  take  pffeot  in  Regulations 
possession  not  later  than  twelve  months  after  its  date.  reBpeoting 

VOL.   11.  AAA 
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(2^  Every  lease  shall  reserve  the  best  rent  that  can  reasonably  be 
obtained,  regard  being  had  to  any  fine  taken,  and  to  any  money  laid  out 
or  to  be  laid  out  for  the  benefit  of  the  settled  land,  and  generally  to 
the  circumstances  of  the  case. 

(3)  Every  lease  shall  contain  a  covenant  by  the  lessee  for  payment  of 
the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid  within 
a  time  therein  specified  not  exceeding  thirty  days. 

(4)  A  counterpart  of  every  lease  shall  be  executed  by  the  lessee  and 
delivered  to  the  tenant  for  life ;  of  which  execution  and  delivery  the 
execution  of  the  lease  by  the  tenant  for  life  shall  be  sufficient  evidence. 

(5)  A  statement,  contained  in  a  lease  or  in  an  indorsement  thereon, 
signed  by  the  tenant  for  life,  respecting  any  matter  of  fact  or  of 
calculation  under  this  Act  in  relation  to  the  lease,  shall,  in  favour  of 
the  lessee  and  of  those  claiming  under  him,  be  sufficient  evidence  of  the 
matter  stated. 

BuUdmff  and  Mimng  LeoMiS. 

8. — (1)  Every  building  lease  shall  be  made  partly  in  consideration  of 
the  lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  or 
some  other  person,  having  erected,  or  agreeing  to  erect,  buildings,  new 
or  addition^,  or  having  improved  or  repaired,  or  agreeing  to  improve  or 
repair,  buildings,  or  having  executed,  or  agreeing  to  execute,  on  the 
land  leased,  an  improvement  authorized  by  this  Act,  for  or  in  connection 
with  building  purposes. 

^2)  A  peppercorn  rent  or  a  nominal  or  other  rent  less  than  the  rent 
ultimately  payable,  may  be  made  payable  for  the  first  five  years  or  any 
less  part  of  the  term. 

(3)  Where  the   land  is  contracted  to  be  leased  in  lots,  the  entire 
amount  of  rent  to  be  ultimately  payable  may  be  apportioned  among  the 
lots  in  any  manner ;  save  that — 
(i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less  than  ten 

shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all  leases  for  the  time 
beine  granted  shall  not  be  less  than  the  total  amount  of  the  rents 
whicn,  in  order  that  the  leases  may  be  in  conformity  with  this 
Act,  ought  to  be  reserved  in  respect  of  the  whole  land  for  the 
time  being  leased  ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one  fifth  part  of 
the  full  annual  value  of  the  land  comprised  in  that  lease  with 
the  buildings  thereon  when  completed. 
9. — (1)  In  a  mining  lease — 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to  vary  according 

to  the  acreage  worked,  or  by  or  according  to  the  quantities  of 

any  mineral  or  substance  gotten,  made  merchantable,  converted, 

carried  away,  or  disposed  of,  in  or  from  the  settled  land,  or  any 

other  land,  or  by  or  according  to  any  facilities  given  in  that 

.   behalf;  and 

(li.)  A  fixed  or  minimum  rent  may  be  made  payable,  with  or  without 

power  for  the  lessee,  in  case  'the  rent,  according  to  acreage  or 

quantity,  in  any  specified  period  does  not  produce  an  amount 

equal  to  the  fixed  or  minimum  rent,  to  make  up  the  deficiency 

in  any  subsequent  specified  period,  free  of  rent  other  than  &e 

fixed  or  minimum  rent. 

(2)  A  lease  may  be  made  partly  in  consideration  of  the  leasee  having 

executed,  or  his  agreeing  to  execute,  on  the  land  leased,  an  improvement 

authorized  by  this  Act,  for  or  in  connection  with  mining  purpoeet. 

10. — (1)  Where  it  is  shown  to  the  Court  with  respo^  to  the  district 
in  which  any  settled  land  is  situate,  either — 
(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  or  granted  for 
building  or  mining  purposes  for  a  longer  tenn  or  on  other  oon- 
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ditions  than  the  term  or  oonditions  specified  in  that  behalf  in  45ft46VicT. 
this  Act,  or  in  perpetuity ;  or  ^'  ^' 

(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building  or  mining     t  g^_ 

purposes  of  land  therein,  except  for  a  longer  term  or  on  other       * 

conditions  than  the  term  and  oonditions  specified  in  that  behalf     BuUdinff 
in  this  Act,  or  except  in  perpetuity ;  attd  Mining 

the  Court  may,  if  it  thinks  fit,  authorize  generally  the  tenant  for  life  to      i«»«M. 
make  from  time  to  time  leases  or  grants  of  or  affecting  the  settled  land  staiioes  of 
in  that  district,  or  parts  thereof,  for  any  term  or  in  perpetuity,  at  fee-  <Jwt"ct. 
farm  or  other  rents,  secured  by  condition  of  re-entry,  or  otherwise,  as 
in  the  order  of  the  Ck>urt  expressed,  or  may,  if  it  thinks  fit,  authorize 
the  tenant  for  life  to  make  any  such  lease  or  grant  in  any  particular 
case. 

(2)  Thereupon  the  tenant  for  life,  and,  subject  to  any  direction  in  the 
order  of  the  Court  to  the  contrary,  each  of  his  successors  in  title  being 
a  tenant  for  life,  or  having  the  powers  of  a  tenant  for  life  under  this 
Act,  may  make  in  any  case,  or  in  the  particular  case,  a  lease  or  grant  of 
or  aiffecting  the  settled  land,  or  part  thereof,  in  conformity  with  the 
order. 

11. — Under  a  Tnining  lease,  whether  the  mines  or  minerals  leased  are  Part  uf 
already  opened  or  in  work  or  not,  unless  a  contrary  Intention  is  expressed  JJ^SeMt^^* 
in  the  settlement,  there  shall  be  from  time  to  time  set  aside,  as  capital  ^^^^ 
money  arising  under  this  Act,  part  of  the  rent  as  follows,  namely, — 
where  the  tenant  for  life  is  impeachable  for  waste  in  respect  of  minerals, 
three  fourth  parts  of  the  rent,  and  otherwise  one  fourth  part  thereof, 
and  in  every  such  case  the  residue  of  the  rent  shall  go  as  rents  and 
profits. 

Special  P&mert.  |^/ 

12. — The  leasing  power  of  a  tenant  for  life  extends  to  the  making  of —  Leasing 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into  by  any  of  his  powew  tm 
predecessors  in  title  for  making  a  lease,  which,  if  made  by  the  JJ^ 
predecessor,  would  have  been  binding  on  the  successors  in  title ; 
and 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal,  performance 
whereof  could  be  enforced  against  the  owner  for  the  time  being 
of  the  settled  land ;  and 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous  lease,  being 
void  or  voidable ;  but  so  that  every- lease,  as  and  when  confirmed, 
shall  be  such  a  lease  as  might  at  the  date  of  the  ori^nal  lease 
have  been  lawfully  granted,  under  this  Act,  or  otherwise,  as  the 
case  may  require. 

Swrrender%,  ^ 

Surrenden. 

13. — (1)  A  tenant  for  life  may  accept,  with  or  without  consideration,  Surrander 
a  surrender  of  any  lease  of  settled  land,  whether  made  under  this  Act  and  new 
or  not,  in  respect  of  the  whole  land  leased,  or  any  part  thereof,  with  or  gJJJJ^**' 
without  an  exception  of  all  or  any  of  the  mines  and  minerals  therein, 
or  in  respect  of  mines  and  minerals,  or  any  of  them. 

(2)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the  land  or 
mines  and  minerals  leased,  the  rent  may  be  apportioned. 

(3)  On  a  surrender,  the  tenant  for  life  may  make  of  the  land  or 
mines  and  minerals  surrendered,  or  of  any  part  thereof,  a  new  or  other 
lease,  or  new  or  other  leases  in  lots. 

(4)  A  new  or  other  lease  may  comprise  additional  land  or  mines  and 
minerals,  and  may  reserve  any  apportioned  or  other  rent. 

(5)  On  a  surrender,  and  the  making  of  a  new  or  other  lease,  whether 
for  the  same  or  for  any  extended  or  other  term,  and  whether  or  not 
subject  to  the  same  or  to  any  other  covenants,  provisions,  or  oonditions, 
the  value  of  the  lessee's  interest  in  the  lease  suxrendered  may  be  taken 

A  A  A  2 
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45  &  46  Vict,  into  account  in  the  determination  of  the  amount  of  the  rent  to  be 

^-  ^-       reserved,  and  of  any  fine  to  be  taken,  and  of  the  nature  of  the  oove- 

Leasbs.      i^Jit**  provisions,  and  conditions  to  be  inserted  in  the  new  or  other 

lease. 

(6)  Every  new  or  other  lease  shall  be  in  conformity  with  this  Act. 

CbpyholiU.  Copyholdt. 

Power  to  14. — (1)  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold    or 

*^h  w       customary  land,  parcel  of    a  manor  comprised  in  the  settlement,  a 
Uo^owfor    licei^ce  to  make  any  such  lease  of  that  land,  or  of  a  specified  part 
leasing.         thereof,  as  the  tenant  for  life  is  by  this  Act  empowered  to  make  of 
freehold  land. 

(2)  The  licence  may  fix  the  annual  value  whereon  fines,  fees,  or  other 

customary  payments  are  to  be  assessed,  or  the  amount  of  those  fines, 

fees,  or  payments. 

Sales  ^^^  '^^^  licence  shall  be  entered  on  the  court  rolls  of  the  manor,  of 

Lbases,  and  which  entry  a  certificate  in  writing  of  the  steward  shall  be  sufficient 

oTHEA  Dis-  evidence. 

POfilTIONS. 

V. — Sales,  Leases,  and  otheb  Dispositions. 

Mtmncn 
and  Park,  Mansion  and  Park. 

Restriction        15.  Notwithstanding  anything  in   this  Act,  the  principal  mansion 

^ETh^iiw     ^^^^  ^^  ^^7  settled  kind,  and  the  demesnes  thereof,  and  other  lands 

park,  etc. '    usually  occupied  therewith,  shall  not  be  sold  or  leased  by  the  tenant  for 

life,  without  the  consent  of  the  trustees  of  the  settlement,  or  an  order 

Streets  and    ^^  ^^^  Court. 

o})eH  Spaces.  Streets  and  open  Spaces, 

Dedication        16. — On  or  in  connection  with  a  sale  or  grant  for  building  purposes,  or  a 

open^spaces    '^^il^^  lease,  the  tenant  for  life,  for  the  general  benefit  of  the  residents 

^n  p«5«i  ^jj  ^YiQ  settled  land,  or  on  any  part  thereof,-  - 

(i.)  May  cause  or  require  any  parts  of  the  settled  land  to  be  impro- 
priated and  laid  out  for  streets,  roads,  paths,  squares,  gardens,  or 
other  open  spaces,  for  the  use,  gratuitously  or  on  payment,  of  the 
public  or  of  Individuals,  with  sewers,  drains,  watercourses,  fencing, 
paving,  or  other  works  necessary  or  proper  in  connection  there- 
with; and 
(ii.)  May  provide  that  the  parts  so  appropriated  shall  be  conveyed  to 
or  vested  in  the  trustees  of  the  settlement,  or  other  trustees,  or 
any  company  or  public  body,  on  trusts  or  subject  to  provisions  for 
securing  the  continued  appropriation  thereof  to  the  purposes 
aforesaid,  and  the  continued  repair  or  maintenance  of  streets  and 
other  places  and  works  aforesaid,  with  or  without  provision  for 
appointment  of  new  trustees  when  required  ;  and 
(iii.)  May  execute  any  ^neral  or  other  deed  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  section  (which  deed  may  be  inrolled 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature),  and 
thereby  declare  the  mode,  terms,  and  conditions  of  the  appro- 
priation, and  the  manner  in  which  and  the  persons  by  whom  the 
benefit  thereof  is  to  be  enjoyed,  and  the  nature  and  extent  of 

Surface  and  ^^®  privileges  and  conveniences  granted. 

MineraU  c     *  1  •■<-.  -, 

apaH.  Swrfa^e  and  Mvnerals  apart. 

Separate  17. — (1)  A  sale,  exchange,  partition,  or  mining  lease,  may  be  made 

i!l}i!I?  TIa   either  of  land,  with  or  without  an  exception  or  reservation  of  all  or  any  of  the 
surface  and        .  ,;  ii.u'  r*  j*  »  j«  »_ 

minerals,      mines  and  mmenils  therein,  or  of  any  mines  and  mmerals,  and  in  any  such 

with  or  with-  case  with  or  without  a  grant  or  reservation  of  powers  of  working,  way  leaves 

out  ^^7-       or  rightirJ  of  way,  rights  of  water  and  drainage,  and  other  powers,  ease- 

«»▼«,  •  .     ments,  rights  and  privileges  for  or  incident  to  or  connected  ?rith  mining 
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purposes,  in  relation  to  the  settled  land,  or  any  part  thereof,  or  any  45  A  46  Vict. 
other  land.  ^^- 

(2)  An  exchange  or  partition  may  be  made  subject  to  and  in  considera-  g^j^g 
tion  of  the  reservation  of  an  undivided  share  in  mines  or  minerals.  Leabk,  and 

OTHER  Dis- 
Mortgage.  pobitions. 

18. — Where  money  is  required  for  enfranchisement,  or  for  equality  of   Mortgage, 
exchange  or  partition,  the  tenant  for  life  may  raise  the  same  on  mort-  Mortgage 
gage  of  the  settled  land,  or  of  any  part  thereof,  by  conveyance  of  the  fee  for  equality 
simple,  or  other  estate  or  interest  the  subject  of  the  settlement,  or  by  monej,  etc. 
creation  of  a  term  of  years  in  the  settled  land,  or  otherwise,  and  the 
money  raised  shall  be  capital  money  arising  under  this  Act. 

Unditfided  Sh/vre,  UruUruUd 

Share. 

19. — Where  the  settled  land  comprises  an  undivided  share  in  land,  or,  Concun«noe 
under  the  settlement,  the  settled  land  has  come  to  be  held  in  undivided  in  exeraiaeof 
shares,  the  tenant  for  life  of  an  undivided  share  may  join  or  concur,  in  any  '**''r?JJ,"*,**' 
manner  and  to  any  extent  necessary  or  proper  for  any  purpose  of  this  Act,  SImS^^ 
with  any  person  entitled  to  or  having  power  or  right  of  disposition  of 
or  over  another  undivided  share. 

Onweuanoe. 

^  Conreyanee. 

20. — (1)  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  the  cktmpietioii 
tenant  for  life  may,  as  regards  land  sold,  given  in  exchange  or  on  of  sate, 
partition,  leased,  mortgaged,  or  charged,  or  intended  so  to  be,  including  ^^*  ****•» 
copyhold  or  customary  or  leasehold  land  vested  in  trustees,  or  as  regards  vey^Soe 
easements  or  other  rights  or  privileges  sold  or  leased,  or  intended  so  to 
be,  convey  or  create  the  same  by  deed,  for  the  estate  or  interest  the 
subject  of  the  settlement,  or  for  any  less  estate  or  interest,  to  the 
uses  and  in  the  manner  requisite  for  giving  effect  to  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge. 

(2)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and  in  which  it  is 
expressed  or  intended  to  operate  and  can  operate  under  this  Act,  is 
effectual  to  pass  the  land  conveyed,  or  the  easements,  rights,  or  privileges 
created,  discharged  from  all  the  limitations,  powers,  and  provisions  of 
the  settlement,  and  from  all  estates,  interests,  and  chaiges  subsisting  or 
to  arise  thereunder,  but  subject  to  and  with  the  exception  of — 

(i.)  All  estates,  interests,  and  charges  having  priority  to  the  settlement ; 
and 

(ii.)  All  such  other,  if  any,  estates,  interests,  and  charges  as  have  been 
conveyed  or  created  for  securing  money  actually  raised  at  the  date 
of  the  deed ;  and 

(iii.)  All  leases  and  grants  at  fee-&urm  rents  or  otherwise,  and  all 
grants  of  easements,  rights  of  common,  or  other  rights  or  privilege 
granted  or  made  for  value  in  money  or  money's  worth,  or  agreed 
so  to  be,  before  the  date  of  the  deed,  by  the  tenant  for  life,  or  by 
any  of  bis  predecessors  in  title,  or  by  any  trustees  for  him  or  them, 
under  the  settlement,  or  under  any  statutory  power,  or  being 
otherwise  binding  on  the  successors  in  title  of  the  tenant  for  life. 

(3)  In  case  of  a  deed  relating  to  copyhold  or  customary  land,  it  is 
sufficient  that  the  deed  be  entered  on  the  court  rolls  of  the  manor,  and 
the  steward  is  hereby  required  on  production  to  him  of  the  deed  to 
make  the  proper  entry ;  and  on  that  production,  and  on  payment  of 
customary  fines,  fees,  and  other  dues  or  payments,  any  person  whose  title 
under  the  deed  requires  to  be  perfected  by  admittance  shall  be  admitted 
accordingly ;  but  if  the  stewaid  so  requires,  there  shall  also  be  produced 
to  him  so  much  of  the  settlement  as  may  be  necessary  to  show  the  title 
of  the  person  executing  the  deed ;  and  the  same  may,  if  the  steward 
thinks  fit,  be  also  entered  on  the  court  rolls. 
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VI.— INVBBTMBIJT  OB  OTHEB  APPLICATION  OF  CAPITAL  TBUST  MOHEY. 

21. — Capital  money  arising  under  this  Act,  subject  to  payment  of  daims 
properly  payable  thereout,  and  to  application  thereoi  for  any  special 
authorized  object  for  which  the  same  was  raised,  shall,  when  received,  be 
invested  or  otherwise  applied  wholly  in  one,  or  partly  in  one  and  partly 
in  another  or  others,  of  the  following  modes  (namely) : 

(i.)  In  investment  on  GK)vemment  securities,  or  on  other  securities  on 
which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  authorized  to  invest  trust  money  of  the  settlement,  or  on  tfae 
security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purchase 
of  the  debenture  stock,  of  any  railway  company  in  Great  Britain  or 
Ireland  incorporated  by  special  Act  of  Parliament,  and  having  for 
ten  years  next  before  the  date  of  investment  paid  a  dividend  on  Its 
ordinary  stock  or  shares,  with  power  to  vary  the  investment  into 
or  for  any  other  such  securities  : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incumbrances  a^cting 
the  inheritance  of  the  settled  land,  or  other  the  whole  estate  the 
subject  of  the  settlement,  or  of  land-tax,  rentcharge  in  lieu  of 
tithe,  Crown  rent,  chief  rent,  or  quit  rent,  charged  on  or  payable 
out  of  the  settled  land  : 

(iii.)  In  payment  for  any  improvement  authorized  by  this  Act : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled  land : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land,  being 
freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of  the 
settled  land,  being  copyhold  or  customary  land : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of  the 
settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land,  or  of  leasehold  land  held  for  sixty  years  or  more  unexpired 
at  the  time  of  purchase,  subject  or  not  to  any  exception  or 
reservation  of  or  in  respect  of  mines  or  minerals  therein,  or  of  or 
in  respect  of  rights  or  powers  relative  to  the  working  of  mines  or 
minerals  therein,  or  in  other  land : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years  or 
more,  of  mines  and  minerals  convenient  to  be  held  or  worked  with 
the  settled  land,  or  of  any  easement,  right,  or  privilege  convenient 
to  be  held  with  the  settled  land  for  mining  or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  : 

(x.)  In  payment  of  costs,  charges,  and  expenses' of  or  incidental  to  the 
exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the  pro- 
visions, of  this  Act : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise  of  a 
power  of  sale  in  the  settlement  is  applicable  thereunder. 

22. — (1)  Capital  money  arising  under  this  Act  shall,  in  order  to  its 
being  invested  or  applied  as  aforesaid,  be  paid  either  to  the  trustees  of 
the  settlement  or  into  Court,  at  the  option  of  the  tenant  for  life,  and 
shall  be  invested  or  applied  by  the  trustees,  or  under  the  direction  of  the 
Court,  as  the  case  may  be,  accordingly. 

(2)  The  investment  or  other  application  by  the  trustees  shall  be  made 
according  to  the  direction  of  the  tenant  for  life,  and  in  default  thereof, 
according  to  the  discretion  of  the  trustees,  but  in  the  last-mentioned  case 
subject  to  any  consent  required  or  direction  g^ven  by  the  settlement  with 
respect  to  the  investment  or  other  application  by  the  trustees  of  trust 
money  of  the  settlement ;  and  any  investment  shall  be  in  the  names  or 
under  the  control  of  the  trustees. 

(3)  The  investment  or  other  application  under  the  direction  of  the  Court 
shall  be  made  on  the  application  of  the  tenant  for  life,  or  of  the  trustees. 
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(4)  Any  investment  or  other  application  shall  not  during  the  life  of  45  ds  46  Vict. 
the  tenant  for  life  be  altered  without  his  consent.  ^  ^' 

(6)  Capital  money  arising  onder  this  Act  while  remaining  uninvested 
or  unapplied,  and  securities  on  which  an  Investment  of  any  such  capital 
money  is  made,  shall,  for  all  purposes  of  disposition,  transmission,  and 
devolution,  be  considered  as  land,  and  the  same  shall  be  held  for  and  go 
to  the  same  persons  successively,  in  the  same  manner  and  for  and  on 
the  same  estates,  interests,  and  trusts,  as  the  land  wherefrom  the  money 
arises  would,  if  not  disposed  of,  have  been  held  and  have  gone  under 
the  settlement. 

(6)  The  income  of  those  securities  shall  be  paid  or  applied  as  the 
income  of  that  land,  if  not  disposed  of,  would  have  been  payable  or 
applicable  under  -the  settlement. 

(7)  Those  securities  may  be  converted  into  money,  which  shall  be 
capital  money  arising  under  this  Act. 

23. — Capital  money  arising  under  this  Act  from  settled  land  in  England  investment 
shall  not  be  applied  in  the  purchase  of  land  out  of  England,  unless  the  ^  land  in 
settlement  expressly  authorizes  the  same.  EngUnd. 

24. — (1)  Le^d  acquired  by  purchase  or  in  exchange,  or  on  partition,  Settlement 
shall  be  made  subject  to  the  settlement  in  manner  directed  in  this  ^  ^^^    , 

«.rw,^'rv»  purchased, 

section.  {^^Ij^Q  in  ejt. 

(2)  Freehold  land  shall  be  conveyed  to  the  uses,  on  the  trusts,  and  change,  etc. 
subject  to  the  powers  and  provisions  which,  under  the  settlement,  or 

by  reason  of  the  exercise  of  any  power  of  charging  therein  contained, 
are  subsisting  with  respect  to  the  settled  land,  or  as  near  thereto  as 
circumstances  permit,  but  not  so  as  to  increase  or  multiply  charges  or 
powers  of  chaiging. 

(3)  Copyhold,  customary,  or  leasehold  land  shall  be  conveyed  to  and 
vested  in  the  trustees  of  the  settlement  on  trusts  and  subject  to  powers 
and  provisions  corresponding,  as  nearly  as  the  law  and  circumstances 
permit,  with  the  uses,  trusts,  powers,  and  provisions  to,  on,  and  subject 
to  which  freehold  land  is  to  be  conveyed  as  aforesaid ;  so  nevertheless 
that  the  beneficial  interest  in  land  held  by  lease  for  years  shall  not  vest 
absolutely  in  a  person  who  is  by  the  settlement  made  by  purchase  tenant 
in  tail,  or  in  tail  male,  or  in  tail  female,  and  who  dies  under  the  age  of 
twenty-one  years,  but  shall,  on  the  death  of  that  person  under  that  age, 
go  as  freehold  land  conveyed  as  aforesaid  would  go. 

(4)  Land  acquired  as  aforesaid  may  be  made  a  substituted  security 
for  any  charge  in  respect  of  money  actually  raised,  and  remaining  un- 
paid, from  which  the  settled  land,  or  any  part  thereof,  or  any  undivided 
share  therein,  has  theretofore  been  released  on  the  occasion  and  in  order 
to  the  completion  of  a  sale,  exchange,  or  partition. 

(6)  Where  a  charge  does  not  affect  the  whole  of  the  settled  land, 
then  the  land  acquired  shall  not  be  subjected  thereto,  unless  the  land  is 
acquired  either  by  purchase  with  money  arising  from  sale  of  land  which 
was  before  the  sale  subject  to  the  charge,  or  by  an  exchange  or  partition 
of  land  which,  or  an  undivided  share  wherein,  was  before  the  exchange 
or  partition  subject  to  the  charge. 

(6)  On  land  being  so  acquired,  any  person  who,  by  the  direction  of 
the  tenant  for  life,  so  conveys  the  land  as  to  subject  it  to  any  charge,  is 
not  concerned  to  inquire  whether  or  not  it  is  proper  that  the  land  should 
be  subjected  to  the  charge. 

(7)  The  provisions  of  this  section  referring  to  land  extend  and  apply, 
as  far  as  may  be,  to  mines  and  minerals,  and  to  easements,  rights,  and 
privileges  over  and  in  relation  to  land. 

VII.— IMPBOVEMENTS. 

ImpraverMTits  wUh  Capital  Trust  Money,  Money. 

25. — Improvements  authorizediby  this  Act  are  the  making  or  execution  Description 

on,  or  in  connection  with,  and  for  the  benefit  of  settled  land,  of  any  of  of  improve- 
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the  following  works,  or  of  any  works  for  any  of  the  following  purposes, 
and  any  operation  incident  to  or  necessary  or  proper  in  the  execation  of 
any  of  those  works,  or  necessary  or  proper  for  canying  into  effect  anj 
of  those  purposes,  or  for  securing  the  full  benefit  of  any  of  those  works 
or  purposes  (namely) : 

(i.)  Drainage,  including  the  straightening,  widening,  or  deepening  of 
drains,  streams,  and  watercourses : 

(ii.)  Irrigation;  warping: 

(ill.)  Drains,  pipes,  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea,  or  a 
tidal  water : 

(v.)  Qroynes ;  sea  walls ;  defences  against  water : 

'vi.)  Inclosing ;  straightening  of  fences ;  re-division  of  fields : 

|vii.)  Reclamation;  dry  warping: 

*viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages  or  towns : 

iiz.)  Clearing;  trenching;  planting: 
X.)  Cottages  for  labourers,  farm-servants,  and  artisans,  employed  on 

the  settled  land  or  not : 
(zi.)  Farmhouses,  offices,  and  out-buildings,  and  other  buildings  for 

farm  purposes: 
(xii.)  Saw-mills,  scutch-mills,  and  other  mills,  water-wheels,  engine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled 
land  for  agricultural  purposes  or  as  woodland  or  otherwise : 
(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  for 
supply  and  distribution  of  water  for  agricultural,  manufiicturing, 
or  other  purposes,  or  for  domestic  or  otiier  consumption : 
Txiv.)  Tramways;  railways;  canals;  docks: 

(xv.)  Jetties,  piers,  and  leinding  places  on  rivers,  lakes,  the  sea>  or 
tidal  waters,  for  facilitating  transport  of  persons  and  of  agricul- 
tural stock  and  produce,  and  of  manure  and  other  things  required 
for  agricultural  purposes,  and  of  minerals,  and  of  things  required 
for  mining  purposes : 
(xvi.)  Markets  and  market-places : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  indi- 
viduals, or  for  dedication  to  the  public,  the  same  being  necessary 
or  proper  in  connection  with  the  conversion  of  land  into  building 
land: 
(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick-making,  tile-making,  and  other  works  necessary  or  proper 
in  connection  with  any  of  the  objects  aforesaid : 
(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary  or 

proper  in  connection  with  development  of  mines : 
(xx.)  Reconstruction,  enlargement,  or  improvement  of  any  of  those 

works. 
26. — (1)  Where  the  tenant  for  life  is  desirous  that  capital  money 
arising  under  this  Act  shall  be  applied  in  or  towards  payment  for  an 
improvement  authorized  by  this  Act,  be  may  submit  for  approval  to  the 
trustees  of  the  settlement,  or  to  the  Court,  as  the  case  may  require,  a 
scheme  for  the  execution  of  the  improvement,  showing  the  proposed 
expenditure  thereon. 

(2)  Where  the  capital  money  to  be  expended  is  in  the  hands  of 
trustees,  then,  after  a  scheme  is  approved  by  them,  the  trustees  may 
apply  that  money  in  or  towards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners  certifying  that  the  work 
or  operation,  or  some  specified  part  thereof,  has  been  properly 
executed,  and  what  amount  is  properly  payable  by  the  trustees  in 
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respect  thereof,  which  certificate  shall  be  conclasive  in  favour  of  45  &  46  Vict. 
the  tmstees  as  an  authority  and  discharge  for  any  payment  made       "•  ^- 
by  them  in  pursuance  thereof;  or  on  Iiiprove 

(ii.)  A  like  certificate  of  a  competent  engineer  or  able  practical      msntb. 

surveyor  nominated  by  the  trustees  and  approved  by  the  Commis-       

sioners,  or  by  the  Court,  which  certificate  shall  be  conclusive  as    Improve- 

aforesaid;  or  on  ''*Siwil2* 

(iii.)  An  order  of  the  Court  directing  or  authorizing  the  trustees  to  so       ^fn 
apply  a  specified  portion  of  the  capital  money.  Money. 

(3)  Where  the  capital  money  to  be  expended  is  in  Court,  then,  after 
a  scheme  is  approved  by  the  Court,  the  Court  may,  if  it  thinks  fit,  on  a 
report  or  certificate  of  the  Commissioners,  or  of  a  competent  engineer  or 
able  practical  surveyor,  approved  by  the  Court,  or  on  such  other  evidence 
as  the  Court  thinks  sufficient,  make  such  order  and  give  such  directions 
as  it  thinks  fit  for  the  application  of  that  money,  or  any  part  thereof,  in 
or  towards  payment  for  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement. 

27. — ^The  tenant  for  life  may  join  or  concur  with  any  other  person  Concurrence 
interested  in  executing  any  improvement  authorized  by  this  Act,  or  in  ^  improve- 
contributing  to  the  cost  thereof. 

28. — (1)  The  tenant  for  life,  and  each  of  his  successors  in  title  having,  Obligation 
under  the  settlement,  a  limited  estate  or  interest  only  in  the  settled  land,  "5^*^"**'*"^ 
shall,  during  such  period,  if  any,  as  the  Land  Commissioners  by  certifi-  Buooeasors  to 
cate  in  any  case  prescribe,  maintain  and  repair,  at  his  own  expense,  maintain, 
every  improvement  executed  under  the  foregoing  provisions  of  this  Act,  in^w*  «*«• 
and  where  a  building  or  work  in  its  nature  insurable  against  damage  by 
fire  is  comprised  in  the  improvement,  shall  insure  and  keep  insured  the 
same,  at  his  own  expense,  m  such  amount,  if  any,  as  the  Conmiissioners 
by  certificate  in  any  case  prescribe. 

(2)  The  tenant  for  life,  or  any  of  his  successors  as  aforesaid,  shall 
not  cut  down  or  knowinglv  permit  to  be  cut  down,  except  in  proper 
thinning,  any  trees  planted  as  an  improvement  under  the  foregoing 
provisions  of  this  Act. 

(3)  The  tenant  for  life,  and  each  of  his  successors  as  aforesaid,  shall 
from  time  to  time,  if  required  by  the  Commissioners,  on  or  without  the 
suggestion  of  any  person  having,  under  the  settlement,  any  estate  or 
interest  in  the  settled  land  in  possession,  remainder,  or  otherwise,  report 
to  the  Commissioners  the  state  of  every  improvement  executed  under 
this  Act,  and  the  fact  and  particulars  of  fire  insurance,  if  any. 

(4)  The  Commissioners  may  vary  any  certificate  made  by  them  under 
this  section,  in  such  manner  or  to  such  extent  as  circumstances  appear 
to  them  to  require,  but  not  so  as  to  increase  the  liabilities  of  the  tenant 
for  life,  or  any  of  his  successors  as  aforesaid. 

(5)  If  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid,  fails 
in  any  respect  to  comply  with  the  requisitions  of  this  section,  or  does 
any  act  in  contravention  thereof,  any  person  having,  under  the  settle- 
ment, any  estate  or  interest  in  the  settled  land  in  possession,  remainder, 
or  reversion,  shall  have  a  right  of  action,  in  respect  of  that  default  or 
act,  against  the  tenant  for  life ;  and  the  estate  of  the  tenant  for  life, 

after  his  death,  shall  be  liable  to  make  good  to  the  persons  entitled  under    ^^  . 
the  settlement  any  damages  occasioned  by  that  default  or  act.  cmdRepair 

Execution  and  Repair  of  Improvements,  ^  ilSttT**" 

29. — The  tenant  for  life,  and  each  of  his  successors  in  title  having,  under  protection 
the  settlement,  a  limited  estate  or  interest  only  in  the  settled  land,  and  u  regards 
all  persons  employed  by  or  under  contract  with  the  tenant  for  life,  or  ^■***J^ 
any  such  successor,  may  from  time  to  time  enter  on  the  settled  land,  and,  ^^^^Sr 
without  impeachment  of  waste  by  any  remainderman  or  reversioner,  of  improye- 
thereon  execute  any  improvement  authorized  by  this  Act,  or  inspect,  mcnta. 
maintain,  and  repair  the  same,  and,  for  the  puiposes  thereof,  on  the  settled 
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land,  do,  make,  and  use  all  acts,  works,  and  conveniences  proper  for  the 
execution,  maintenanoe,  repair,  and  use  thereof,  and  get  and  work  free- 
stone, limestone,  clay,  sand,  and  other  substances,  and  make  tramways 
and  other  ways,  and  bum  and  make  bricks,  tiles,  and  other  things,  and 
cut  down  and  use  timber  and  other  trees  not  planted  or  left  standing  for 
shelter  or  ornament. 

Improvement  of  Land  Act,  1864. 

30. — The  enumeration  of  Improvements  contained  in  section  nine  of  the 
Improvement  of  Land  Act,  1864,  is  hereby  extended  so  as  to  comprise, 
subject  and  according  to  the  provisions  of  that  Act,  but  only  as  regards 
applications  made  to  the  Land  Commissioners  after  the  commencement 
of  this  Act,  all  improvements  authorized  by  this  Act. 

VnX. — CONTBAOTS. 

81.— (1)  A  tenant  for  life— 

(i.)  May  contract  to  make  any  sale,  exchange,  partition,  mortgage,  or 

charge;  and 
(ii.)  May  vary  or  rescind,  with  or  without  consideration,  the  contract, 
in  the  like  cases  and  manner  in  which,  if  he  were  absolute  owner 
of  the  settled  land,  he  might  lawfully  vary  or  rescind  the  same, 
but  so  that  the  contract  as  varied  be  in  conformity  with  this  Act ; 
and  any  such  consideration,  if  paid  in  money,  shall  be  capital 
money  arising  under  this  Act ;  and 
(iii.)  May  contract  to  make  any  lease ;  and  in  making  the  lease  may 
vary  the  terms,  with  or  without  consideration,  but  so  that  the 
lease  be  in  conformity  with  this  Act ;  and 
(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  like  manner 
and  on  the  like  terms  in  and  on  which  he  might  accept  a  sur- 
render of  a  lease ;  and  thereupon  may  make  a  new  or  other  con- 
tract, or  new  or  other  contracts,  for  or  relative  to  a  lease  or  leases, 
in  like  manner  and  on  the  like  terms  in  and  on  which  he  might 
make  a  new  or  other  lease,  or  new  or  other  leases,  where  a  lease 
had  been  granted ;  and 
(v.)  May  enter  into  a  contract  for  or  relating  to  the  execution  of  any 
improvement  authorized  by  this  Act,  and  may  vary  or  rescind  the 
same ;  and 
(vi.)  May,  in  any  other  case,  enter  into  a  contract  to  do  any  act  for 
carrying  into  effect  any  of  the  purposes  of  this  Act,  and  may  vary 
or  rescind  the  same. 
(2)  Every  contract  shall  be  binding  on  and  shall  enure  for  the  benefit 
of  the  settled  land,  and  shall  be  enforceable  against  and  by  every 
successor  in  title  for  the  time  being  of  the  tenant  for  life,  and  may  be 
carried  into  effect  by  any  such  successor ;  but  so  that  it  may  be  varied 
or  rescinded  by  any  such  successor,  in  the  like  case  and  manner,  if  any, 
as  if  it  had  been  made  by  himself. 

(8)  The  Court  may,  on  the  application  of  the  tenant  for  life,  or  of  any 
such  successor,  or  of  any  person  interested  in  any  contract,  g^ve  direc- 
tions respecting  the  enforcing,  carrpng  into  effect,  varying,  or  rescinding 
thereof. 

(4)  Any  preliminary  contract  under  this  Act  for  or  relating  to  a  lease 
shall  not  form  part  of  the  title  or  evidence  of  the  title  of  any  person  to 
the  lease,  or  to  the  benefit  thereof. 

IX.— Miscellaneous  Provisions. 

82. — Where,  under  an  Act  incorporating  or  applying,  wholly  or<in  part, 
the  Lands  Clauses  Consolidation  Acts,  1846, 1860,  and  1869,  or  under  the 
Settled  Estates  Act,  1877,  or  under  any  other  Act,  public,  local,  personal, 
or  private,  money  is  at  the  commencement  of  this  Act  in  Court,  or  is 
afterwards  paid  into  Court,  and  is  liable  to  be  laid  out  in  the  purcbafle 
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of  land  to  be  made  subject  to  a  settlement,  then,  in  addition  to  any  mode  i6  A  46  Vict. 
of  dealing  therewith  authorized  by  the  Act  under  which  the  money  is  in       °-^- 
Court,  that  money  may  be  invested  or  applied  as  capital  money  arising    jtiigosi^ 
under  this  Act,  on  the  like  terms,  if  any,  respecting  costs  and  other     laneous 
things,  as  nearly  as  circumstances  admit,  and  (notwithstanding  anything  Provisions. 
in  this  Act)  according  to  the  same  procedure,  as  if  the  modes  of  invest-       — 7 
ment  or  application  authorized  by  this  Act  were  authorized  by  the  Act  ?g*^^^*'" 
under  which  the  money  is  in  Court.  Vict  c.  106. 

33. — Where,  under  a  settlement,  money  is  in  the  hands  of  trustees,  82  ft  88  Viet 
and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  0. 18.  40  &  41 
to  the  settlement,  then,  in  addition  to  such  powers  of  dealing  therewith         *^* 
as  the  trustees  have  independently  of  this  Act,  they  may,  at  the  option  of  ^fj^^^^^ 
the  tenant  for  life,  invest  or  apply  the  same  as  capital  money  arising  hxSS!ol  ^^ 
under  this  Act.  tnutees 

34. — ^Where  capital  money  arising  under  this  Act  is  purchase  money  ^nder 
paid  in  respect  of  a  lease  for  years,  or  life,  or  years  determinable  on  life,  SSSment. 
or  in  respect  of  any  other  estate  or  interest  in  land  less  than  the  f e©  *  _y   *| 
simple,  or  in  respect  of  a  reversion  dependent  on  any  such  lease,  estate,  o/mSSy^" 
or  interest,  the  trustees  of  the  settlement  or  the  Court,  as  the  case  may  paid  for 
be,  and  in  the  case   of  the  Court  on  the  application  of  any  party  i«a^  ^ 
interested  in  that  money,  may,  notwithstanding  anything  in  this  Act,  "^®™<*"- 
require  and  cause  the  same  to  be  laid  out,  invested,  accumulated,  and 
paid  in  such  manner  as,  in  the  judgment  of  the  trustees  or  of  the  Court, 
as  the  case  may  be,  will  give  to  the  parties  interested  in  that  money  the 
like  benefit  therefrom  as  they  might  lawfully  have  had  from  the  lease, 
estate,  interest,  or  reversion  in  respect  whereof  the  money  was  paid,  or 
as  near  thereto  as  may  be. 

36. — (1)  Where  a  tenant  for  life  is  impeachable  for  waste  in  respect  of  Cutting  and 
timber,  and  there  is  on  the  settled  land  timber  ripe  and  fit  for  cutting,  Jjjjjjfy  ^^| 
the  tenant  for  life,  on  obtaining  the  consent  of  the  trustees  of  the  part  of' pro- 
settlement  or  an  order  of  the  Court,  may  cut  and  sell  that  timber,  or  any  ceeds  to  be 
part  thereof.  aetaaide. 

(2)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  set 
aside  as  and  be  capital  money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rents  and  profits. 

36. — The  Court  may,  if  it  thinks  fit,  approve  of  any  action,  defence,  Frocaedings 
petition  to  Parliament,  parliamentary  opposition,  or  other  proceeding  J^'J'^" 
taken  or  proposed  to  be  taken  for  protection  of  settled  land,  or  of  any  r^oovmj'ot 
action  or  proceeding  taken  or  proposed  to  be  taken  for  recovery  of  land  land  aettled 
being  or  sdleged  to  be  subject  to  a  settlement,  and  may  direct  that  any  or  ^^^^[^ 
costs,  charges,  or  expenses  incurred  or  to  be  incurred  in  relation  thereto,  "  ■**'"®*^ 
or  any  part  thereof,  be  paid  out  of  property  subject  to  the  settlement. 

37. — (1)  Where  personal  chattels  are  settled  on  trust  so  as  to  devolve  Hdrlooma. 
with  land  until  a  tenant  in  tail  by  purchase  is  bom  or  attains  the  age  of 
twenty-one  years,  or  so  as  otherwise  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant  for 
life  of  the  land  may  sell  the  chattels  or  any  of  them. 

(2)  The  money  arising  by  the  sale  shall  bo  capital  money  arising  under 
this  Act,  and  shall  be  paid,  invested,  or  applied  and  otherwise  deadt  with 
in  like  manner  in  all  respects  as  by  this  Act  directed  with  respect  to 
other  capital  money  arising  under  this  Act,  or  may  be  invested  in  the 
purchase  of  other  chattels,  of  the  same  or  any  other  nature,  which,  when 
purchased,  shall  be  settled  and  held  on  the  same  trusts,  and  shall  devolve 
in  the  same  manner  as  the  chattels  sold. 

(3)  A  sale  or  purchase  of  chattels  under  this  section  shall  not  be  made 
without  an  order  of  the  Court. 

X.— TBUBTEE8.  TansTEES 

•  38. — (1)  If  at  any  time  there  are  no  trustees  of  a  settlement  within  Appoint- 
the  definition  in  this  Act,  or  where  in  any  other  case  it  is  expedient,  for  ment  of 
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purposes  of  this  Act,  that  new  trustees  of  a  settlement  be  appointed,  the 
Court  may,  if  it  thinks  fit,  on  the  application  of  the  tenant  for  life  or  of 
any  other  person  having,  under  the  settlement,  an  estate  or  interest  in 
the  settled  land,  in  possession,  remainder,  or  otherwise,  or,  in  the  case  of 
an  infant,  of  his  testamentary  or  other  guardian,  or  next  friend,  appoint 
fit  persons  to  be  trustees  under  the  settlement  for  purposes  of  this  Act. 

(2)  The  persons  so  appointed,  and  the  survivors  and  survivor  of  them, 
while  continuing  to  be  trustees  or  trustee,  and,  until  the  appointment  of 
new  trustees,  the  personal  representatives  or  representative  for  the  time 
being  of  the  last  surviving  or  continuing  trustee,  shall  for  purposes  of 
this  Act  become  and  be  the  trustees  or  trustee  of  the  settlement. 

39. — (1)  Notwithstanding  anything  in  this  Act,  capital  money  arising 
under  this  Act  shall  not  be  paid  to  fewer  than  tWo  persons  as  trustees  of 
a  settlement,  unless  the  settlement  authorizes  the  receipt  of  capital  trust 
money  of  the  settlement  by  one  trustee. 

(2)  Subject  thereto,  the  provisions  of  this  Act  referring  to  the 
trustees  of  a  settlement  apply  to  the  surviving  or  continuing  trustees  or 
trustee  of  the  settlement  for  the  time  being. 

40.  —The  receipt  in  writing  of  the  trustees  of  a  settlement,  or  where 
one  trustee  is  empowered  to  act,  of  one  trustee,  or  of  the  personal 
representatives  or  representative  of  the  last  surviving  or  continuing 
trustee,  for  any  money  or  securities,  paid  or  transferred  to  the  trustees, 
trustee,  representatives,  or  representative,  as  the  cafie  may  be,  effectually 
discharges  the  payer  or  transferor  therefrom,  and  from  being  bound  to 
see  to  the  application  or  being  answerable  for  any  loss  or  misapplication 
thereof,  and,  in  case  of  a  mortgagee  or  other  person  advancing  money, 
from  being  concerned  to  see  that  any  money  advanced  by  him  is  wanted 
for  any  purpose  of  this  Act,  or  that  no  more  than  is  wanted  is  raised. 

41. — Each  person  who  is  for  the  time  being  trustee  of  a  settlement  is 
answerable  for  what  he  actually  receives  only,  notwithstanding  his 
signing  any  receipt  for  conformity,  and  in  respect  of  his  own  acts, 
receipts,  and  defaults  only,  and  is  not  answerable  in  respect  of  those  of 
any  other  trustee,  or  of  any  banker,  broker,  or  other  person,  or  for  the 
insufficiency  or  deficiency  of  any  securities,  or  for  any  loss  not  happening 
through  his  own  wilful  default. 

42. — ^The  trustees  of  a  settlement,  or  any  of  them,  are  not  liable  for 
giving  any  consent,  or  for  not  making,  bringing,  taking,  or  doing  any 
such  application,  action,  proceeding,  or  thing,  as  they  mi^t  make,  bring, 
take,  or  do ;  and  in  case  of  purchase  of  land  vnth  capital  money  arising 
under  this  Act,  or  of  an  exchange,  partition,  or  lease,  are  not  liable  for 
adopting  any  contract  made  by  the  tenant  for  life,  or  bound. to  inquire 
as  to  the  propriety  of  the  purchase,  exchsmge,  partition,  or  lease,  or 
answerable  as  regards  any  price,  consideration,  or  fine,  and  are  not  liable 
to  see  to  or  answerable  for  the  investigation  of  the  title,  or  answerable 
for  a  conveyance  of  land,  if  the  conveyance  purports  to  convey  the  land 
in  the  proper  mode,  or  liable  in  respect  of  purchase-money  paid  by  tbem 
by  direction  of  the  tenant  for  life  to  any  person  joining  in  the  convey- 
ance as  a  conveying  party,  or  as  giving  a  receipt  tot  the  purchase- 
money,  or  in  any  other  character,  or  in  respect  pf  any  other  money  paid 
by  them  by  direction  of  the  tenant  for  life  on  the  purchase,  exchajoge, 
partition,  or  lease. 

43. — The  trustees  of  a  settlement  may  reimburse  themselves  or  pay 
and  discharge  out  of  the  trust  property  all  expenses  properly  incurred 
by  them. 

44. — If  at  any  time  a  difference  arises  between  a  tenant  for  life  and 
the  trustees  of  the  settlement,  respecting  the  exercise  of  any  of  the 
powers  of  this  Act,  or  respecting  any  matter  relating  thereto,  the  Court 
may,  on  the  application  of  either  party,  give  such  directions  respecting 
the  matter  in  mfference,  and  respecting  the  costs  of  the  application,  as 
the  Court  thinks  fit. 
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45.— (1)  A  tenant  for  life,  when  intending  to  make  a  sale,  exchange,  45  &  46  Vict. 

partition,  lease,  mortgage,  or  charge,  shall  give  notice  of  his  intention  ^'^' 

in  that  behalf  to  each  of  the  tmstees  of  the  settlement,  by  posting   trustees 

registered  letters,  containing  the   notice,    addressed  to  the  trustees,       

severally,  each  at  his  usual  or  last  known  place  of  abode  in  the  United  Notioe  to 
Kingdom,  and  shall  give  like  notice  to  the  solicitor  for  the  trustees,  if  tnuteee. 
any  such  solicitor  is  &own  to  the  tenant  for  life,  by  posting  a  registered 
letter,  containing  the  notice,  addressed  to  the  solicitor  at  his  place  of 
business  in  the  United  Kingdom,  every  letter  under  this  section  being 
posted  not  less  than  one  month  before  the  vn^\r\ng  by  the  tenant  for  life 
of  the  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  or  of  a 
contract  for  the  same. 

(2)  Provided  that  at  the  date  of  notice  given  the  number  of  trustees 
shall  not  be  less  than  two,  unless  a  contrary  intention  is  expressed  in 
the  settlement. 

(3)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is  not 
concerned  to  inquire  respecting  the  giving  of  any  such  notice  as  is 
required  by  this  section.  Land  Oom- 
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46.— (1)  All  matters  within  the  jurisdiction  of  the  Court  under  this  ^^^**°* 
Act  shall,  subject  to  the  Acts  regulating  the  Court,  be  assigned  to  the  SJSSntf 
Chancery  Division  of  the  Court.  into  Court, 

(2)  Payment  of  money  into  Court  effectually  exonerates  therefrom  appUcationa 
the  person  making  the  payment.  ®^' 

(3)  Every  application  to  the  Court  shall  be  by  petition,  or  by  sum- 
mons at  Chambers. 

(4)  On  an  application  by  the  trustees  of  a  settlement  notice  shall  be 
served  in  the  first  instance  on  the  tenant  for  life. 

^6)  On  any  application  notice  shall  be  served  on  such  persons,  if 
any,  as  the  Court  thinks  fit. 

(6)  The  Court  shall  have  full  power  and  discretion  to  make  such 
order  as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all  or 
any  of  the  parties  to  any  application,  and  may,  if  it  thinks  fit,  order 
that  all  or  any  of  those  costs,  charges,  or  expenses  be  paid  out  of 
property  subject  to  the  settlement. 

(7)  General  Rules  for  purposes  of  this  Act  shall  be  deemed  Rules  of  89  &  40  Viot. 
Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  Ji^V  vict 
as  altered  by  section  nineteen  of  the  Supreme  Court  of  Judicature  Act,  ^  ^^ 
1881,  and  may  be  made  accordingly. 

(8)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery  of 
the  County  Palatine;  and  Rules  for  regulating  proceedings  in  that 
Court  shall  be  from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of  the  High 
Court  acting  in  the  Chancery  Division,  and  of  the  Vice-Chancellor  of 
the  County  Palatine. 

(9)  General  Rules,  and  Rules  for  the  Court  of  Chancery  of  the 
County  Palatine,  may  be  made  at  any  time  after  the  passing  of  this 
Act,  to  take  effect  on  or  after  the  commencement  of  this  Act. 

(10)  The  powers  of  the  Court  may,  as  regards  land  not  exceeding  in 
capital  value  five  hundred  pounds,  or  in  annual  rateable  value  thirty 
pounds,  and,  as  regards  capital  money  arising  under  this  Act,  and 
securities  in  which  the  same  is  invested,  not  exceeding  in  amount  or 
value  five  hundred  pounds,  and  as  regards  personal  chattels  settled  or 
to  be  settled,  as  in  this  Act  mentioned,  not  exceeding  in  value  five 
hundred  pounds,  be  exercised  by  any  County  Court  within  the  district 
whereof  is  situate  any  part  of  the  land  which  is  to  be  dealt  with  in  the 
Court,  or  from  which  the  capital  money  to  be  dealt  with  in  the  Court 
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arises  under  this  Act,  or  in  oonneotion  with  which  the  personal  chattels 
to  be  dealt  with  in  the  Court  are  settled. 

47. — Where  the  Court  directs  that  any  costs,  chaiges,  or  expenses  be 
paid  out  of  property  subject  to  a  settlement,  the  same  shall,  subject 
and  according  to  the  directions  of  the  Court,  be  raised  and  paid  out 
of  capital  money  arising  under  this  Act,  or  other  money  liable  to  be 
laid  out  in  the  purchase  of  land  to  be  made  subject  to  the  settlement, 
'or  out  of  investments  representing  such  money,  or  out  of  income  of  any 
such  money  or  investments,  or  out  of  any  accumulations  of  income  of 
land,  money,  or  investments,  or  by  means  of  a  sale  of  part  of  the 
settled  land  in  respect  whereof  the  costs,  chaiges,  or  expenses  are 
incurred,  or  of  other  settled  land  comprised  in  the  same  settlement  and 
subject  to  the  same  limitations,  or  by  means  of  a  mortgage  of  the 
settled  land  or  any  part  thereof,  to  be  made  by  such  perM>n  as  the 
Court  directs,  and  either  by  conveyance  of  the  fee  simple  or  other  estate 
or  interest  the  subject  of  the  settlement,  or  by  creation  of  a  term,  or 
otherwise,  or  by  means  of  a  charge  on  the  settled  land  or  any  part 
thereof,  or  partly  in  one  of  those  modes  and  partly  in  another  or  others, 
or  in  any  such  other  mode  as  the  Court  thinks  fit. 

48. — (1)  The  commissioners  now  bearing  the  three  several  styles  of 
the  Inclosure  Conunissioners  for  England  and  Wales,  and  the  Copyhold 
Commissioners,  and  the  Tithe  Commissioners  for  England  and  Wales, 
shall,  by  virtue  of  this  Act,  become  and  shall  be  styled  the  Land 
Commissioners  for  England. 

(2)  The  Land  Commissioners  shaD  cause  one  seal  to  be  made  with 
their  style  as  given  by  this  Act ;  and  in  the  execution  and  discharge  of 
any  power  or  duty  under  any  Act  relating  to  the  three  several  bodies  of 
conmiissioners  aforesaid,  they  shall  adopt  and  use  the  seal  and  style  of 
the  Land  Commissioners  for  England,  and  no  other. 

(3)  Nothing  in  the  foregoing  provisions  of  this  section  shall  be 
construed  as  altering  in  any  respect  the  powers,  authorities,  or  duties  of 
the  Land  Commissioners,  or  as  afEecting  in  respect  of  appointment, 
salary,  pension,  or  otherwise  any  of  those  commissioners,  in  office  at 
the  passing  of  this  Act,  or  any  assistant  commissioner,  secretary,  or 
other  officer  or  person  then  in  office  or  employed  under  them. 

(4)  All  Acts  of  Parliament,  judgments,  decrees,  or  orders  of  any 
Court,  awards,  deeds,  and  other  documents,  passed  or  made  before  the 
commencement  of  this  Act,  shall  be  read  and  have  efEect  as  if  the  Land 
Commissioners  were  therein  mentioned  instead  of  one  or  more  of  the 
three  several  bodies  of  commissioners  aforesaid. 

(5)  All  acts,matterB,and  things  commenced  by  or  under  the  authority 
of  any  one  or  more  of  the  three  several  bodies  of  conmiissioners  afore- 
said before  the  commencement  of  this  Act,  and  not  then  completed, 
shall  and  may  be  carried  on  and  completed  by  or  under  the  authority  of 
the  Land  Commissioners ;  and  the  Land  Commissioners,  for  the  purpose 
of  prosecuting,  or  defending,  and  carrying  on  any  action,  suit,  or 
proceeding  pending  at  the  commencement  of  this  Act,  shall  come  into 
the  place  of  any  one  or  more,  as  the  case  may  require,  of  the  three 
several  bodies  of  commissioners  aforesaid. 

(6)  The  Land  Commissioners  shall,  by  virtue  of  this  Act,  have,  for 
the  purposes  of  any  Act,  public,  local,  personal,  or  private,  passed  or  to  be 
passed,  making  provision  for  the  execution  of  improvements  on  settled 
land,  all  such  powers  and  authorities  as  they  have  for  the  purposes  of 
the  Lnprovement  of  Land  Act,  1864 ;  and  the  provisions  of  the 
last-mentioned  Act  relating  to  their  proceedings  and  inquiries,  and  to 
authentication,  of  instruments,  and  to  declarations,  statements,  notices, 
applications,  forms,  security  for  expenses,  inspections,  and  examinations, 
shall  extend  and  apply,  as  &r  as  the  nature  and  circumstances  of  the  case 
admit,  to  acts  and  proceedings  done  or  taken  by  or  in  relation  to  the 
Land  Commissioners  under  any  Act  making  provision  as  last  daresaid  ; 
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and  the  provisions  of  any  Act  relating  to  fees  or  to  secnrity  for  costs  to  be  4fi  A  46  Vict. 
taken  in  respect  of  the  business  transacted  under  the  Acts  administered  ^'  ^' 
by  the  three  several  bodies  of  commissioners  aforesaid  shall  extend  and  "~I  ^ 
apply  to  the  business  transacted  by  or  under  the  direction  of  the  Laud  lakd^'m- 
Commissioners  under  any  Act,  public,  local,  personal,  or  private,  passed  missionbrs  ; 
or  to  be  passed,  by  which  any  power  or  duty  is  conferred  or  imposed  on  Prockdubb. 
them.  

49. — (1)  Every  certificate  and  report  approved  and  made  by  the  Land  Filing  of 
Commissioners  under  this  Act  shall  be  filed  in  their  office.  oertifloatoB, 

(2)  An  office  copy  of  any  certificate  or  report  so  filed  shall  be  delivered  mJl^ionaS? 
out  of  their  office  to  any  person  requiring  the  same,  on  payment  of  the 
proper  fee,  and  shall  be  sufficient  evidence  of  the  certificate  or  report    Rbbtbic- 
whereof  it  purports  to  be  a  copy.  slyraoe 

AHD 

XII.— Bestbictions,  Savings,  and  Genebal  Provisions.  iwwwot. 

60. — (1)  The  powers  under  this  Act  of  a  tenant  for  life  are  not  capable 
of  assignment  or  release,  and  do  not  pass  to  a  person  as  being,  by  opera-  i2JSlS? 
tion  of  law  or  otherwise,  an  assignee  of  a  tenant  for  life,  and  remain  contract  not 
exeroiseable  by  the  tenant  for  life  after  and  notwithstanding  any  assign-  to  exeroiae 
ment,  by  operation  of  law  or  otherwise,  of  his  estate  or  interest  under  P*>^«™  ^^id. 
the  settlement. 

(2)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of  his  powers 
under  this  Act  is  void. 

(3)  But  this  section  shall  operate  without  prejudice  to  the  rights  of 
any  person  being  an  assignee  for  value  of  the  estate  or  interest  of 
the  tenant  for  life ;  and  in  that  case  the  assignee's  rights  shall  not  be 
afEeoted  without  his  consent,  except  that,  unless  the  assignee  is  actually 
in  possession  of  the  settled  land  or  part  thereof,  his  consent  shall  not  be 
requisite  for  the  making  of  leases  thereof  by  the  tenant  for  life,  provided 
the  leases  are  made  at  the  best  rent  that  can  reasonably  be  obtained, 
without  fine,  and  in  other  respects  are  in  conformity  with  this  Act. 

(4)  This  section  extends  to  assignments  made  or  coming  into  opera- 
tion before  or  after  and  to  acts  done  before  or  after  the  commencement 
of  this  Act ;  and  in  this  section  assignment  includes  assifi^nment  by  way 
of  mortgage,  and  any  partial  or  qualified  assignment,  and  any  charge  or 
incumbrance ;  and  assignee  has  a  meaning  corresponding  with  tlmt  of 
assig^nment. 

61. — (1)  If  in  a   settlement,  will,  assurance,  or  other    instrument  prohibition 
executed  or  made  before  or  after,  or  partly  before  and  partly  after,  the  or  limitation 
commencement  of  this  Act  a  provision  is  inserted  purporting  or  attempt-  •«»iiwt 
ii^.  hy  way  of  direction,  declaration,  or  otherwise,  to  forbid  a  tenant  for  towSb? 
life  to  exercise  any  power  under  this  Act,  or  attempting,  or  tending,  or  void, 
intended,  by  a  limitation,  g^ft,  or  disposition  over  of  settled  land,  or  by  a 
limitation,  gift,  or  disposition  of  other  real  or  any  personal  property,  or 
by  the  imposition  of  any  condition,  or  by  forfeiture,  or  in  any  other 
manner  whatever,  to  prohibit  or  prevent  him  from  exercising,  or  to  in- 
duce him  to  abstain  from  exercising,  or  to  put  him  into  a  position  incon- 
sistent with  his  exercising,  any  power  under  this  Act,  that  provision,  as 
far  as  it  purports,  or  attempts,  or  tends,  or  is  intended  to  have,  or  would 
or  might  have,  the  operation  aforesaid,  shall  be  deemed  to  be  void. 

(2)  For  the  purposes  of  this  section  an  estate  or  interest  limited  to 
continue  so  long  only  as  a  person  abstains  from  exercising  any  power 
shall  be  and  take  effect  as  an  estate  or  interest  to  continue  for  the  period 
for  which  it  would  continue  if  that  person  were  to  abstain  from  exercis- 
ing the  power,  discharged  from  liability  to  determination  or  cesser  by  or 
on  his  exercising  the  same. 

62. — Notwithrtanding  anything  in  a  settlement,  the  exercise  by  the  Proviaion 
tenant  for  life  of  any  power  under  this  Act  shall  not  occasion  a  for-  against  for- 
feiture.  '•**«»• 
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63. — A  tenant  for  life  shall,  in  exercising  any  power  under  this  Act^ 
have  r^;ard  to  the  interests  of  all  parties  entitled  under  the  settlement^ 
and  shall,  in  relation  to  the  exercise  thereof  by  him,  be  deemed  to  be  in 
the  position  and  to  have  the  duties  and  liabilities  of  a  trustee  for  those 
parties. 

54. — On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  a  pur- 
chaser, lessee,  mortgagee,  or  other  person  dealing  in  good  faith  with  a 
tenant  for  life  shaU,  as  against  all  parties  entitled  under  the  settlement, 
be  conclusively  taken  to  have  given  the  best  price,  consideration,  or  rent, 
as  the  case  may  require,  that  could  reasonably  be  obtained  by  the  tenant 
for  life,  and  to  have  complied  with  all  the  requisitions  of  th&  Act. 

65.— (1)  Powers  and  authorities  conferred  by  this  Act  on  a  tenant 
for  life  or  trustees  or  the  Court  or  the  Land  Commissioners  are  exercise- 
able  from  time  to  time. 

(2)  Where  a  power  of  sale,  enfranchisement,  exchange,  partition, 
leasing,  mortgaging,  charging,  or  other  power  is  exercised  by  a  tenant 
for  life,  or  by  the  trustees  of  a  settlement,  he  and  they  may  respectively 
execute,  make,  and  do  all  deeds,  instruments,  and  things  necessary  or 
proper  in  that  behalf. 

(3)  Where  any  provision  in  this  Act  refers  to  sale,  purchase,  ex- 
change, partition,  leasing,  or  other  dealing,  or  to  any  power,  consent, 
payment,  receipt,  deed,  assurance,  contract,  expenses,  act,  or  transaction, 
the  same  shall  be  construed  to  extend  only  (unless  it  is  otherwise 
expressed)  to  sales,  purchases,  exchanges,  partitions,  leasings,  dealings, 
powers,  consents,  payments,  receipts,  deeds,  assurances,  contracts,  ex- 
penses, acts,  and  transactions  under  this  Act. 

56.— -<1)  Nothine  in  this  Act  shall  take  away,  abridge,  or  prejudicially 
affect  any  power  tor  the  time  being  subsisting  under  a  settlement,  or 
by  statute  or  otherwise,  exerciseable  by  a  tenant  for  life,  or  by  trustees 
with  his  consent,  or  on  his  request,  or  by  his  direction,  or  otherwise ; 
and  the  powers  given  by  this  Act  are  cumulative. 

(2)  But,  in  case  of  conflict  between  the  provisions  of  a  settlement 
and  the  provisions  of  this  Act,  relative  to  any  matter  in  respect  whereof 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any 
power  under  this  Act,  the  provisions  of  this  Act  shall  prevail ;  and, 
accordingly,  notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  necessary  to  the 
exercise  by  the  trustees  of  the  settlement  or  other  person  of  any  power 
conferred  by  the  settlement  exerciseable  for  any  purpose  provided  for  in 
this  Act. 

(3)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting  any 
matter  within  this  section,  the  Court  may,  on  the  application  5.  the 
trustees  of  the  settlement,  or  of  the  tenant  for  life,  or  of  any  other 
person  interested,  give  its  decision,  opinion,  advice,  or  direction  thereon. 

57. — (1)  NothJiig  in  this  Act  shall  preclude  a  settlor  from  oonferring 
on  the  tenant  for  life,  or  the  trustees  of  the  settlement,  any  powers 
additional  to  or  larger  than  those  conferred  by  this  Act. 

(2)  Any  additiomd  or  larger  powers  so  conferred  shall,  as  &r  as  may 
be,  notwithstanding  anything  in  this  Act,  operate  and  be  exerciseable 
in  the  like  manner,  and  with  all  the  like  incidents,  effects,  and  con- 
sequences, as  if  they  were  conferred  by  this  Act,  unless  a  contrary  inten- 
tion is  expressed  in  the  settlement. 

XIII.— LmiTBD  OWNEBS  GENSBALLY. 


Enumera-  58.— (1)  Each  person  as  follows  shall,  when  the  estate  or  interest  of 
tiou  of  other  each  of  them  is  in  possession,  have  the  powers  of  a  tenant  for  life  under 
limited         ^-^^^  j^q*  as  if  each  of  them  were  a  tenant  for  life  as  defined  in  this  Act 

owners,  to      ,  ,_\ 

have  piweni  (namely)  :  ,.,.,,. 

of  tenant  for     (i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of 

life. 
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Parliament  restrained  from  barring  or  defeating  his  estate  tail, 
and  although  the  reversion  is  in  the  Crown,  and  so  that  the 
exercise  by  him  of  his  powers  under  this  Act  shall  bind  the 
Crown,  but  not  including  such  a  tenant  in  tail  where  the  land 
in  respect  whereof  he  is  so  restrained  was  purchased  with  money 
provided  by  Parliament  in  consideration  of  public  services : 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift,  or 
disposition  over,  on  failure  of  his  issue,  or  in  any  other  event : 

(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion  is  in  the 
Crown,  and  so  that  the  exercise  by  him  of  his  powers  under  this 
Act  shall  bind  the  Crown : 

(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merely 
under  a  lease  at  a  rent: 

(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under  a  lease 
at  a  rent : 

(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years  determinable 
on  life,  whose  estate  is  liable  to  cease  in  any  event  during  that 
life,  whether  by  expiration  of  the  estate,  or  by  conditional  limita- 
tion, or  otherwise,  or  to  be  defeated  by  an  executory  limitation, 
gift,  or  disposition  over,  or  is  subject  to  a  trust  for  accumulation 
of  income  for  payment  of  debts  or  other  purpose : 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 

(viii.)  A  tenant  by  the  curtesy : 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or  any 
other  life,  whether  subject  to  expenses  of  management  or  not, 
or  until  sale  of  the  land,  or  until  forfeiture  of  his  interest  therein 
on  bankruptcy  or  other  event. 

(2)  In  every  such  case,  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  either  as  conferring  powers  on  him  or  otherwise,  and 
to  a  settlement,  and  to  settled  land,  shall  extend  to  each  of  the  persons 
aforesaid,  and  to  the  instrument  under  which  his  estate  or  interest 
arises,  and  to  the  land  therein  comprised. 

(3)  In  any  such  case  any  reference  in  this  Act  to  death  as  regards 
a  tenant  for  life  shall,  where  necessary,  be  deemed  to  refer  to  the 
determination  by  death  or  otherwise  of  such  estate  or  interest  as  last 
aforesaid. 

XIV.— Infants  ;  Marbied  Women  ;  Lunatics. 

59. — Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled  in 
possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the  land 
is  settled  land,  and  the  infant  shall  be  deemed  tenant  for  life  thereof. 

60. — Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant 
for  life  under  this  Act,  is  an  infant,  or  an  infant  would,  if  he  were  of  full 
age,  be  a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life  under 
this  .4.ct,  the  powers  of  a  tenant  for  life  under  this  Act  may  be  exercised 
on  his  behalf  by  the  trustees  of  the  settlement,  and  if  there  are  none, 
then  by  such  person  and  in  such  manner  as  the  Court,  on  the  application 
of  a  testamentary  or  other  gpaardian  or  next  friend  of  the  infant,  either 
generally  or  in  a  particular  instance,  orders. 

61. — (1)  The  foregoing  provisions  of  this  Act  do  not  apply  in  the 
case  of  a  married  woman. 

(2)  Where  a  married  woman  who,  if  she  had  not  been  a  married 
woman,  would  have  been  a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  under  the  foregoing  provisions  of  this  Act, 
IS  entitled  for  her  separate  use,  or  is  entitled  under  any  statute,  passed 
or  to  be  passed,  for  her  separate  property,  or  as  a  femme  sole,  then  she, 
without  her  husband,  shall  have  the  powers  of  a  tenant  for  life  under 
this  Act. 

(3)  Where  she  1$  entitled  otherwise  than  as  aforesaid,  then  she  and 


i5  A  46  Vict. 
c.  88. 


Limited 

OWNKBS 

Gbnbrallt. 


Ikpamtb; 

Ma&kibo 

Womkn; 

lunatiob. 


Infant 
abeoltttely 
entitled  to 
be  as  tenant 
for  life. 

Tenant  for 
life,  infant. 


Married 
woman, 
how  to  be 
affected. 


VOL,  a. 


33B 
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45  ft  46  Vict,  her  hnsband  together  shall  have  the  powers  of  a  tenant  to  life  under 

"•»«•       this  Act. 

iKFAsm-        W  ^6  provisions  of  this  Act  referring  to  a  tenant  for  life  and  a 

Maiuubd    settlement  and  settled  land  shall  extend  to  the  married  woman  without 

Women;     her  husband,  or  to  her  and  her  husband  together,  as  the  case  may 

Lunatics,    require,  and  to  the  instrument  under  which  her  estate  or  interest  arises, 

and  to  the  land  therein  comprised. 

(5)  The  married  woman  may  execute,  make,  and  do  all  deeds,  in- 
struments, and  things  necessary  or  proper  for  giving  effect  to  the 
provisions  of  this  section. 

(6)  A  restraint  on  anticipation  in  the  settlement  shall  not  prevent 
the  exercise  by  her  of  any  power  under  this  Act. 

Tenant  62. — Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant 

for  life,         for  life  under  this  Act,  is  a  lunatic,  so  found  by  inquisition,  the  com- 

uinatic.         mittee  of  his  estate  may,  in  his  name  and  on  his  behalf,  under  an  order 

of  the  Lord  Chancellor,  or  other  person  intrusted  by  virtue  of  the 

Queen's  Sign  Manual  vdth  the  care  and  commitment  of  the  custody 

of  the  persons  and  estates  of  lunatics,  exercise  the  powers  of  a  tenant 

for  life  under  this  Act ;  and  the  order  may  be  made  on  the  petition  of 

BBrrLSMENT  any  person  interested  in  the  settled  land,  or  of  the  committee  of  the 

By  WAY  OF  estate. 

TR(78T8   rOR 

Saln.  XV.— SbTTLBMBNT  by  WAY  OP  TRUSTS  FOB  SALE. 


ProTidon  63. — (1)  Any  land,  or  any  estate  or  interest  in  land,  which  under  or 

for  caM  of  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to  surrender,  copy 
tnwt  to  «eU  gf  cQ^irt  roll.  Act  of  Parliament,  or  other  instrument  or  any  number 
in  land  °^  of  instruments,  whether  made  or  passed  before  or  after,  or  partly  before 
and  partly  after,  the  commencement  of  this  Act,  is  subject  to  a  trust  or 
direction  for  sale  of  that  land,  estate,  or  interest,  and  for  the  application 
or  disposal  of  the  money  to  arise  from  the  sale,  or  the  income  of  that 
money,  or  the  income  of  the  land  until  sale,  or  any  part  of  that  money 
or  income,  for  the  benefit  of  any  person  for  his  life,  or  any  other 
limited  period,  or  for  the  benefit  of  two  or  more  persons  concurrently 
for  any  limited  period,  and  whether  absolutely,  or  subject  to  a  trust  for 
accumulation  of  income  for  payment  of  debts  or  other  purpose,  or  t<o 
any  other  restriction,  shall  be  deemed  to  be  settled  land,  and  the 
instrument  or  instruments  under  which  the  trust  arises  shall  be  deemed 
to  be  a  settlement;  and  the  person  for  the  time  being  beneficially 
entitled  to  the  income  of  the  land,  estate,  or  interest  aforesaid  until 
sale,  whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed  to 
be  tenant  for  life  thereof;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  be  deemed  to  constitute  together 
the  tenant  for  life  thereof;  and  the  persons,  if  any,  who  are  for  the 
time  being  under  the  settlement  trustees  for  sale  of  the  settled  land, 
or  having  power  of  consent  to,  or  approval  of,  or  control  over  the  sale, 
or  if  under  the  settlement  there  are  no  such  trustees,  then  the  persons, 
if  any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  Act  are  for  purposes  of  this  Act 
trustees  of  the  settlement. 

(2)  In  every  such  case  the  provisions  of  this  Act  referring  to  a  tenant 
for  life,  and  to  a  settlement,  and  to  settled  land,  shall  extend  to  the 
person  or  persons  aforesaid,  and  to  the  instrument  or  instruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the  land  therein 
comprised,  subject  and  except  as  in  this  section  provided  (that  is  to 
say): 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors  in 
title  of  the  tenant  for  life,  or  to  the  remaindermen,  or  reversioners 
or  other  persons  interested  in  the  settled  land,  shall  be  deemed 
to  refer  to  the  persons  interested  in  succession  or  otherwise  in 
the  money  to  arise  &om  sale  of  the  land  or  the  income  of  that 
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money,  or  the  inoome  of  the  land,  until  Bale  (as  the  caae  may  45  AM  Vict. 
reqnize).  ^'^' 

(U.)  Capital  money  arlBing  nnder  this  Act  from  the  settled  land  shall  gEXTLSMsirr 
not  be  applied  in  the  pnrohase  of  land  unless  such  application  is  by  way  of 
authorized  by  the  settlement  in  the  case  of  capital  money  arisin^f  Trusts  for 
thereunder  from  sales  or  other  dispositions  of  the  settled  land,       ^^^^ 
but  may,  in  addition  to  any  other  mode  of  application  authorized 
by  this  Act,  be  applied  in  any  mode  in  which  capital  money 
arising  under  the  settlement  from  any  such  sale  or  other  dis- 
position is  applicable  thereunder,  subject  to  any  consent  required 
or  direction  given  by  the  settlement  with  respect  to  the  applica- 
tion of  trust  money  of  the  settlement. 

(iii.)  Capital  money  arising  under  this  Act  from  the  settled  land  and 
the  securities  in  which  the  same  is  invested,  shall  not  for  any 
purpose  of  disposition,  transmission,  or  devolution,  be  considered 
as  land  unless  the  same  would,  if  arising  under  the  settlement 
from  a  sale  or  disposition  of  the  settled  &nd,  have  been  so  con- 
sidered, and  the  same  shall  be  held  in  trust  for  and  shall  go 
to  the  same  persons  successively  in  the  same  manner,  and  for 
and  on  the  same  estates,  interests,  and  trusts  as  the  same  would 
have  gone  and  been  held  if  arising  under  the  settlement  from 
a  sale  or  disposition  of  the  settled  land,  and  the  income  of  such 
capital  money  and  securities  shall  be  paid  or  applied  accordingly. 

(iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by  purchase,  or     LnciTiD 
in  exchange,  or  on  partition,  shall  be  conveyed  to  and  vested  in     Ownkbs 
the  trustees  of  the  settlement,  on  the  trusts,  and  subject  to  the  o^™™^^^ 
powers  and  provisions  which,  under  the  settlement  or  by  reason 
of  the  exercise  of  any  power  of  appointment  or  charging  therein 
contained,  are  subsisting  with  respect  to  the  settled  land,  or 
would  be  so  subsisting  if  the  same  had  not  been  sold,  or  as 
near  thereto  as  circumstances  permit,  but  so  as  not  to  increase 
or  multiply  chaiges  or  powers  of  charging. 

XVI.— Repeals.  BnxALR. 

64. — (1)  The  enactments  described  in  the  schedule  to  this  Act  are  RepMiof 
hereby  repealed.  enactmento 

(2)  The  repeal  by  this  Act  of  any  enactment  shall  not  affect  any  *»  whednie 
right  accrued  or  obligation  incurred  thereunder  before  the  coounence- 
ment  of  this  Act ;  nor  shall  the  same  affect  the  validity  or  invalidity, 
or  any  operation,  effect,  or  consequence,  of  any  instrument  executed  or 
made,  or  of  anything  done  or  suffered,  or  of  any  order  made,  before  the 
commencement  of  this  Act ;  nor  shall  the  same  afitect  any  action,  pro- 
ceedinff,  or  thing  then  pending  or  uncompleted ;  and  every  such  action, 
proceeding,  and  thing  may  be  carried  on  and  completed  as  if  there  had 
been  no  such  repeal  in  this  Act. 

XVn.— IbblAND.  Ireland. 


66. — (1)  In  the  application  of  this  Act  to  Ireland  the  fregoin  g  jfodifioft- 
provisions  shall  be  modified  as  in  this  section  provided.  tioiure- 

(2)  The  Court  shall  be  Her  Majesty's  High  Court  of  Justice  in  spoDtuig 
Ireland.  '«»>^- 

(3)  All  matters  within  the  jurisdiction  of  that  Court  shall,  subject 
to  the  Acts  regulating  that  Court,  be  assigned  to  the  Chancery  Division 
of  that  Court ;  but  oineral  Rules  under  this  Act  for  Ireland  may  direct 
that  those  matters  or  any  of  them  be  assigned  to  the  Land  Judges  of 
that  Division. 

(4)  Any  deed  inroUed  under  this  Act  shall  be  inrolled  in  the  Record 
and  Writ  Office  of  that  Division. 

(6)   Qeneral  Rules  for  purposes  of  this  Act  for  Ireland  shall  be 

bbb2 
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Irslaho. 


40  &  41  Vict, 
c.  57. 


45&46VIUT.  deemed  Boles  of  Ck>iirt  within  the  Supreme  Court  of  Jadicatme  Act 
^*  ^-       (Ireluid),  1877,  and  may  be  made  accordingly,  at  any  time  after  the 
passing  of  this  Act,  to  take  effect  on  or  after  the  commencement  of  this 
Act. 

(6)  The  several  Civil  BiU  Courts  in  Ireland  shall,  in  addition  to  the 
jnnsdiotion  possessed  by  them  independently  of  this  Act,  have  and 
exercise  the  power  and  anthority  exerciseable  by  the  Court  under  this 
Act,  in  all  prooeedinffs  where  the  property,  the  subject  of  the  proceed- 
ings, does  not  exceed  in  capital  value  five  hundred  pounds,  or  in  annual 
value  thirty  pounds. 

(7)  The  provisions  of  Part  II.  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877,  relative  to  the  equitable  jurisdiction  of  the  Civil 
Bill  Courts,  shall  apply  to  the  jurisdiction  exerciseable  by  those  Courts 
imder  this  Act. 

(8)  Bules  and  Orders  for  purposes  of  this  Act,  as  far  as  it  relates  to 
the  Civil  Bill  Courts,  may  be  made  at  any  time  after  the  passing  of  this 
Act,  to  take  effect  on  or  after  the  commencement  of  this  Act,  in  manner 
prescribed  by  section  seventy-nine  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877. 

(9)  .The  ConmiissionerB  of  Public  Works  in  Ireland  shall  be  substi- 
tuted for  the  Land  Commissioners. 

(10)  The  term  for  which  a  lease  other  than  a  building  or  mining  lease 
may  be  granted  shall  be  not  exceeding  thirty-five  years. 


40  ft  41  Viot. 
c.  56. 


Section  64. 


THE  SCHEDULE. 


23  Sc  24  Vict.  c.  146. 
in  part. 


27  &  28  Vict.  c.  114. 
in  part. 


40  dc  41  Vict.  c.  18. 
in  part. 


Bbfeals. 

An  Act  to  give  to  trustees,  ^ 
mortgagees,  and  others,/ 
certain  powers  now  com- 1  .         .  ,_ 

monly  inserted  in  settle-  >  «^  P"* ;  namely,— 
ments,   mortgages,   and  I 
wills       -        -        -        -J 

Piorts  I.  and  IV. 
(being  so  much  of  the  Act  as  is  not  repealed  by 
the  Conveyancing  and  Law  of  Property  Act, 
1881). 
The  Improvement  of  Land  Act,  1864  -  in  part ; 
namely, — 
Sections  seventeen  and  eighteen ; 
Section  twenty-one,  from  "  either  by  a  party  " 
to  *'  benefice,  or  "  (inclusive) ;  and  from 
"or  if  the  land  owner"  to  "minor  or 
minors"    (indusive);    and    **or  circum- 
stance "  (twice) : 
Except  as  regards  Scotland. 
The    Settled    Estates   Act,    1877    -    in   part; 
namely, — 
Section  seventeen. 


45  &  46  Vict.  c.  39  {The  Convey aricing  Acty  1882). 

46446  Vict.  An  Act  for  further  improving  t?te  PracHee  of  Cowmfonemg  ;  amd  for 
o.  89.  other  purpotes.  [lOth  Auffutt,  1982.} 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

^vice  luid  consent  of  th§  Lords  spiritual  and  temporal,  and  Commons, 
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in  this  present  Eeurliament  assembled,  and  by  the  authority  of  the  same,  45  AM  Vict. 
as  follows  :  ^'  ^®* 

Preliminary,  «  ,.   . 

1. — (1)  This  Act  may  be  oited  as  the  Conveyancing  Act,  1882  ;  and       

the  Conveyancing  and  Law  of  Property  Act,  1881  (in  this  Act  referred  to  Short  titl«; 
as  the  Conveyancing  Act  of  1881),  and  this  Act  may  be  cited  together  as  <»n»me"<»- 
the  Conveyancing  Acts,  1881, 1882.  SSSnt; 

(2)  This    Act,    except    where    it  is    otherwise    expressed,    shall  interpretu- 
conmience  and  take  effect  from  and  immediately  after  the  thirty-first  **<*"• 

day  of  December  one  thousand  eight  hundred  and  eighty-two,  which  44  ft  45  Vict, 
time  is  in  this  Act  referred  to  as  the  commencement  of  this  Act.  ®-  '^^• 

(3)  This  Act  does  not  extend  to  Scotland. 

(4)  In  this  Act  and  in  the  Schedule  thereto 

(i.)  Property  includes  real  and  personal  property,  and  any  debt,  and 
anything  in  action,  and  any  other  right  or  interest  in  the  nature 
of  property,  whether  in  possession  or  not ; 

(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intending 
purchaser,  lessee,  or  mortgagee,  or  other  person,  who,  for  valuable 
consideration,  takes  or  desds  for  property,  and  purchase  has  a 
meaning  corresponding  with  that  of  purchaser ; 

(iii.)  The  act  of  the  session  of  the  third  and  fourth  years  of  King  8  &  4  Will.  4, 
William  the  Fourth  (chapter  seventy-four)  "  for  the  abolition  of  ®-  '^*- 
Fines  and  Recoveries,  and  for  the  substitution  of  more  simple  modes 
of  Assurance  **  is  referred  to  as  the  Fines  and  Recoveries  Act ; 
and  the  Act  of  the  session  of  the  fourth  and  fifth  years  of  King  4  &  5  Will.  4, 
William  the  Fourth  (chapter  ninety-two)  "  for  the  abolition  of  ^  ^ 
Fines  and  Recoveries,  and  for  the  substitution  of  more  simple 
modes  of  Assurances  in  Ireland"  is  referred  to  as  the  Fines  and 
Recoveries  (Ireland)  Act. 

Searches.  Searches. 


2. — (1)  Where  any  person  requires,  for  purposes  of  this  section,  search  offidai 
to  be  made  in  the  Central  Office  of  the  Supreme  Court  of  Judicature  for  negative  and 
entries  of  judgments,  deeds,  or  other  matters  or  documents,  whereof  J^^or  oerti- 
entries  are  required  or  allowed  to  be  made  in  that  office  by  any  Act  JSroii«  for 
described  in  Part  I.  of  the  First  Schedule  to  the  Conveyancing  Act  of  judgments, 
1881,  or  by  any  other  Act,  he  may  deliver  in  the  office  a  requisition  Crown  dobt«, 
in  that  behalf,  referring  to  this  section.  ^*^ 

(2)  Thereupon  the  proper  officer  shall  diligently  make  the  search  re- 
quired, and  shall  make  and  file  in  the  office  a  certificate  setting  forth  the 
result  thereof ;  and  office  copies  of  that  certificate  shall  be  issued  on 
requisition,  and  an  office  copy  shall  be  evidence  of  the  certificate. 

(3)  In  favour  of  a  purchaser,  as  against  persons  interested  under  or  in 
respect  of  judgments,  deeds,  or  other  matters  or  documents,  whereof 
entries  are  required  or  allowed  as  aforesaid,  the  certificate,  according  to 
the  tenonr  thereof,  shall  be  conclusive,  affirmatively  or  negatively,  as  the 
case  may  be. 

(4)  Every  requisition  under  this  section  shall  be  in  writing,  signed  by 
the  person  making  the  same,  specifying  the  name  against  which  he 
desires  search  to  be  made,  or  in  relation  to  which  he  requires  an  office 
copy  certificate  of  result  of  search,  and  other  sufficient  particulars ; 
and  the  person  making  any  such  requisition  shall  not  be  entitled  to  a 
search,  or  an  office  oopy  certificate,  until  he  has  satisfied  the  proper 
officer  that  the  same  is  required  for  the  purposes  of  this  section. 

(5)  (General  rules  shall  be  made  for  purposes  of  this  section,  prescrib- 
ing forms  and  contents  of  requisitions  and  certificates,  and  regulating 
the  practice  of  the  office,  and  prescribing,  with  the  concurrence  of  the 
Commissioners  of  Her  Majesty's  Treasury,  the  fees  to  be  taken  therein  ; 
which  Rules  shall  be  deemed  Rules  of  Court  within  section  seventeen  of 
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4A  A46  Vicf.  the  Appellate  Jorisdiotion  Act,  1876,  as  altered  by  section  nineteen  of  the 

^'  '*• Supreme  Court  of  Judicature  Act,  1881,  and  may  be  made,  at  any  time 

Starcka~  ^^^ ^^^  passing  of  this  Act,  to  take  effect  on  or  after  the  commence- 

*     ment  of  this  Act. 

80  ft  40  Viet.      (6)  ^^  ^^7  officer,  clerk,  or  person  employed  in  the  office  conmiite,  or  is 
c.  50.  party  or  privy  to,  any  act  of  fraud  or  collusion,  or  is  wilfully  negligent, 

44  ft  46  Viot  {q  the  making  of  or  otherwise  in  relation  to  any  certificate  or  office  copy 
^  ^-  under  this  section,  he  shall  be  guilty  of  a  misdemeanour. 

(7)  Nothing  in  this  section  or  in  any  Rule  made  thereunder  shall  take 
away,  abridge,  or  prejudicially  aflEect  any  right  which  any  person  may  have 
independently  of  this  section  to  make  any  search  in  the  office ;  and  every 
such  search  may  be  made  as  if  this  section  or  any  such  Rule  had  not 
been  enacted  or  made. 

(8)  Where  a  solicitor  obtains  an  office  copy  certificate  of  result  of 
search  under  this  section,  he  shall  not  be  answerable  in  respect  of  any 
loss  that  may  arise  from  error  in  the  certificate. 

(9)  Where  the  solicitor  is  acting  for  trustees,  executors,  agents,  or 
other  persons  in  a  fiduciary  position,  those  persons  also  shall  not  be  so 
answerable. 

(10)  Where  such  persons  obtain  such  an  office  copy  without  a  solici- 
tor, they  shall  also  be  protected  in  like  manner. 

(11)  Nothing  in  this  section  applies  to  deeds  inrolled  under  the  Fines 
sft4Will.4,  ^^^  Recoveries  Act,  or  under  any  other  Act,  or  under  any  statntozy 
0. 74.            Rule. 

(12)  This  section  does  not  extend  to  Ireland. 

Notice,  Notice, 

RoHtriotion        3. — (1)  A  purchaser  shall  not  be  prejudicially  affected  by  notice  of 

un  construe-  any  instrument,  fact,  or  thing  unless — 

tWe  noUoe.  (j.j  It,  is  within  his  own  knowledge,  or  would  have  come  to  his  know- 
ledge if  such  inquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him  ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a  question  of  notice 
to  the  purchaser  arises,  it  has  come  to  the  knowledge  of  his  counsel, 
as  such,  or  of  his  solicitor,  or  other  agent,  as  such,  or  would  have 
come  to  the  knowledge  of  his  solicitor,  or  other  agent,  as  such,  if 
such  inquiries  and  inspections  had  been  made  as  ought  reasonably 
to  have  been  made  by  the  solicitor  or  other  agent. 

(2)  This  section  shall  not  exempt  a  purchaser  from  any  liability  under, 
or  any  obligation  to  perform  or  observe,  any  covenant,  condition,  provision, 
or  restriction  contained  in  any  instrument  under  which  his  title  is  derived, 
mediately  or  immediately ;  and  such  liability  or  obligation  may  be  en- 
forced in  the  same  manner  and  to  the  same  extent  as  if  this  section  had 
not  been  enacted. 

(3)  A  purchaser  sliall  not  by  reason  of  anything  in  this  section  be 
affected  by  notice  in  any  case  where  he  would  not  have  been  so  affected 
if  this  section  had  not  been  enacted. 

(4)  This  section  applies  to  purchajses  made  either  before  or  after  the 
commencement  of  this  Act ;  save  that,  where  an  action  is  pending  at  the 
commencement  of  this  Act,  the  rights  of  the  parties  shall  not  be  a£tected 
by  this  section. 

Uvses.  LeateM, 

Coutriict  for  *• — (^)  W^®'®  *  lease  Is  made  under  a  power  contained  in  a  settlement, 
loaae  uot  wlU,  Act  of  Parliament,  or  other  instrument,  any  preliminary  contract 
part  of  title  for  or  relating  to  the  lease  shall  not,  for  the  purpose  of  the  deduction  of 
to  lease.  ^j^^  ^  g^  intended  assign,  form  part  of  the  title,  or  evidence  of  the 
title,  to  the  lease. 

(2)  This  section  applies  to  leases  made  either  before  or  after  the  com- 
mencement of  this  Act. 
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46  ft  46  Vict. 
Separate  Trustee*,  o.  S9. 

5. — (1)  On  an  appointment  of  new  trustees,  a  separate  set  of  trustees     Separate 
may  be  appointed  for  any  part  of  the  trust  property  held  on  trusts  dis-     Tnuteet. 
tinct  from  those  relating  to  any  other  part  or  parts  of  the  trust  property ;       —; — 
or,  if  only  one  trustee  was  originally  appointed,  then  one  separate  trustee  ^Snt  d**" 
may  so  be  appointed  for  the  frst-mentioned  part.  sapante  sets 

(2)  This  section  applies  to  .trusts  created  either  before  or  after  the  com-  of  tnutees. 
menoement  of  this  Act. 

Powers.  Powen. 


6. — (1)  A  person  to  whom  any  power,  whether  coupled  with  an  interest  Disckdmor 
or  not,  is  g^ven,  may,  by  deed,  disclaim  the  power ;  and,  after  disclaimer,  of  power  by 
shall  not  be  capable  of  exercising  or  joining  in  the  exercise  of  the  *™"*««- 
power. 

(2)  On  such  disclaimer,  the  power  may  be  exercised  by  the  other  or 
others,  or  the  survivors  or  survivor  of  the  others,  of  the  persons  to  whom 
the  power  is  given,  unless  the  contrary  is  expressed  in  the  instrument 
creating  the  power. 

(8)  This  section  applies  to  powers  created  by  instruments  coming  into 
operation  either  before  or  after  the  commencement  of  this  Act. 

Married 

Married  Women.  WmneH. 

7. — (1)  In  section  seventy-nine  of  the   Fines  and  Recoveries   Act,  Acknow. 
and  section  seventy  of  the  Fines  and  Becoveries  (Ireland)  Act,  there  Jj^™J"*  ®' 
shall,  by  virtue  of  this  Act,  be  substituted  for  the  words  "  two  of  the  per-  ^JJri^ 
petual  commissioners,  or  two  special  commissioners,  **  the  words  "  one  of  women, 
the  perpetual  commissioners,  or  one  special  commissioner ; "  and  in 
section  eighty-three  of  the   Fines  and  Becoveries  Act,  and  section 
seventy-four  of  the  Fines  and  Becoveries  (Ireland)  Act,  there  shall,  by 
virtue  of  this  Act,  be  substituted  for  the  word  **  perisons  "  the  word  "  per- 
son," and  for  the  word  '*  commissioners  "  the  words  **  a  commissioner ;" 
and  all  other  provisions  of  those  Acts,  and  all  other  enactments  having 
reference  in  any  manner  to  the  sections  aforesaid,  shall  be  read  and 
have  effect'  accordingly. 

(2)  Where  the  memorandum  of  acknowledgment  by  a  married  woman 
of  a  deed  purports  to  be  signed  by  a  person  authorized  to  take  the 
acknowledgment,  the  deed  shall,  as  regards  the  execution  thereof  by  the 
married  woman,  take  effect  at  the  time  of  acknowledgment,  and  shall  be 
conclusively  taken  to  have  been  duly  acknowledged. 

(3^  A  deed  acknowledged  before  or  after  the  commencement  of  this 
Act  by  a  married  woman,  before  a  judge  of  the  High  Court  of  Justice  in 
England  or  Ireland,  or  before  a  judge  of  a  county  court  in  England, 
or  before  a  chairman  in  Ireland,  or  before  a  perpetual  commissioner 
or  a  special  commissioner,  shall  not  be   impeached  or   impeachable 
by   reason   only   that    such   judge,  chairman,   or    commissioner    was 
interested  or  concerned  either  as  a  party,  or  as  solicitor,  or  clerk  to  the 
solicitor  for  one  of  the  parties,  or  otherwise,  in  the  transaction  ^ving 
occasion  for  the  acknowledgment ;  and  General  Bules  shall  be  made  for 
preventing  any  person  interested  or  concerned  as  aforesaid  from  taking 
an  acknowledgment ;    but  no   such  Rule  shall  make  invalid  any  ac- 
knowledgment ;  and  those  Bules  shall,  as  regards  England,  be  deemed 
Bules  of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction 
Act,  1876,  as   altered   by  section   nineteen  of  the  Supreme  Court  of  89  &  40  Vict. 
Judicature  Act,  1881,  and  shall,  as  regards  Ireland,  be  deemed  Bules  of  44^*45  vict. 
Court  within  the  Supreme  Court  of  Judicature  Act  (Ireland),  1877,  and  c.  68. 
may  be  made  accordingly,  for  England  and  Ireland  respectively,  at  any  40  &  41  Vict, 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  after  the  com-  ^  ^^' 
mencement  of  this  Act. 
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of  the  power,  or  the  death,  marriage,  Innacy,  unsoundness  of  mind,  45646  Vict. 

or  bankruptcy  of  the  donor  of  the  power,  had  not  been  done  or       ^-  ^^-  

happened;  and  Power* oj 

(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser,  shall  at  any    Attorney. 

time  be  prejudicially  affected  by  notice  either  during  or  after       

that  fixed  time  of  anything  done  by  the  donor  of  the  power 
during  that  fixed  time,  without  the  concurrence  of  the  donee 
of  the  x>ower,  or  of  the  death,  marriage,  lunacy,  unsoundness  of 
mind,  or  bankruptcy  of  the  donor  of  the  power  within  that  fixed 
time. 
(2)  This  section  applies  only  to  powers  of  attorney  created  by  instru- 
ments executed  after  the  commencement  of  this  Act. 

Sxeeutmy 

Eaeowtory  lAmUaHong.  LimUatunu, 

10. — (1)  Where  there  is  a  person  entitled  to  land  for  an  estate  in  fee,  Restriction 
or  for  a  term  of  years  absolute  or  determinable  on  life,  or  for  term  of  o"  ^JJJj"*^*^ 
life,  with  an  executory  limitation  over  on  default  or  failure  of  all  or  any  "°"'*»<>'^*' 
of  his  issue,  whether  within  or  at  any  specified  period  or  time  or  not, 
that  executory  limitation  shall  be  or  become  void  and  incapable  of  taking 
effect,  if  and  as  soon  as  there  is  living  any  issue  who  has  attained  the 
age  of  twenty-one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 

(2)  This  section  applies  only  where  the  executory  limitation  is  con- 
tained in  an  instrument  coming  into  operation  after  the  commencement 
of  this  Act. 

Zonff  Terms,  ^^^  ^«*^- 

11. — Section  sixty-five  of  the  Conveyancing  Act  of  1881  shall  apply  to  Amendmefnt 
and  include,  and  shall   be  deemed  to  have  always  applied  to  and  ji^jS™"** 
included,  every  such  term  as  in  that  section  mentioned,  whether  having  {^^^twma. 
as  the  immediate  reversion  thereon  the  freehold  or  not ;  but  not — 
(i.)  Any  term  liable  to   be   determined  by  re-entry  for  condition 

broken;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior  term,  itself 
incapable  of  being  enlarged  into  a  fee  simple. 

Mortgages,  Martgaffa, 

12. — ^The  right  of  the  mortgagor,  under  section  fifteen  of  the  Con-  Re-oonvey- 
veyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of  re-conveying,  uioe  on 
to  assign  the  mortgage  debt  and  convey  the  mortgaged  property  to  a  mort8«««. 
third  person,  shall  belong  to  and  be  capable  of  being  enforced  by  each 
incumbrancer,  or  by  the  mortgagor,  notwithstanding  any  intermediate 
incumbrance ;  but  a  requisition  of  an  incumbrancer  shall  prevail  over  a 
requisition  of  the  mortgagor,  and,  as  between  incumbrancers,  a  requi- 
sition of  .a  prior  incumbrancer  shall  prevail  over  a  requisition  of  a 
subsequent  incumbrancer. 

Savmg.  Saving. 

13. — ^The  repeal  by  this  Act  of  any  enactment  shall  not  affect  any  right  Rostriction 
accrued  or  obligation  incurred  thereunder  before  the  oonmiencement  of  on  repeals 
this  Act ;  nor  shall  the  same  affect  the  validity  or  invalidity,  or  any  "*  **"■  ^°*' 
operation,'  effect,  or  consequence,  of  any  instrument  executed  or  made, 
or  of  anything  done  or  suffered,  before  the  commencement  of  this  Act ; 
nor  shall  the  same  affect  any  action,  proceeding,  or  thing  then  pending 
or  uncompleted ;  and  every  such  action,  proceeding,  and  thing  may  l:i 
carried  on  and  completed  as  if  there  had  been  no  such  repeal  in  this 
Act. 
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46  AMVicr. 
c.  89. 

Marrigd 
Women, 


Powers  of 
Attomeif. 


Effect  of 
power  of 
attorney,  for 
value,  made 
alwolutely 
irrevocable. 


Effect  of 
power  of 
attorney,  for 
value  or  not, 
nuide  irre* 
vocable  for 
fixed  time. 


(4)  The  enactments  described  in  the  Schedule  to  this  Act  are  hereby 
repealed. 

(5)  The  foregoing  provisions  of  this  section,  incloding  the  repeal 
therein,  apply  only  to  the  execntion  of  deeds  by  married  women  after 
the  commencement  of  this  Act. 

(6)  Notwithstanding  the  repeal  or  any  other  thing  in  this  section,  the 
certificate,  if  not  lodged  before  the  conmienoement  of  this  Act,  of  the 
taking  of  an  acknowledgment  by  a  married  woman  of  a  deed  executed 
before  the  commencement  of  this  Act,  with  any  affidavit  relating 
thereto,  shall  be  lodged,  examined,  and  filed  in  the  like  manner  and 
with  the  like  effects  and  consequences  as  if  this  section  had  not  been 
enacted. 

(7)  There  shall  continue  to  be  kept  in  the  proper  office  of  the  Supreme 
Court  of  Judicature  an  index  to  all  certificates  of  acknowledgments  of 
deeds  by  married  women  lodged  therein,  before  or  after  the  commence- 
ment of  this  Act,  containing  the  names  of  the  married  women  and  their 
husbands,  alphabetically  arranged,  and  the  dates  of  the  certificates  and 
of  the  deeds  to  which  they  respectively  relate,  and  other  particulars 
found  convenient;  and  every  such  certificate  lodged  after  the  com- 
mencement of  this  Act  shall  be  entered  in  the  index  as  soon  as  may  be 
after  the  certificate  is  filed. 

(8)  An  office  copy  of  any  such  certificate  filed  before  or  after  the 
conmifencement  of  this  Act  shall  be  delivered  to  any  person  applying 
for  the  same ;  and  every  such  office  copy  shall  be  received  as  evidence 
of  the  acknowledgment  of  the  deed  to  which  the  certificate  refers. 

Powers  of  Attorney, 

8. — (1)  If  a  power  of  attorney,  given  for  valuable  consideration,  is  in 
the  instrument  creating  the  power  expressed  to  be  irrevocable,  then,  in 
favour  of  a  purchaser, — 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either  by  anything 
done  by  the  donor  of  the  power  without  the  concurrence  of  the 
donee  of  the  power,  or  by  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  banikruptcy  of  the  donor  of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in  pur- 
suance of  the  power,  shall  be  as  valid  as  if  anything  done  by  the 
donor  of  the  power  without  the  concurrence  of  the  donee  of  the 
power,  or  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power,  had  not  been  done  or 
happened;  and 

(ill.)  Neither  the  donee  of  the  power  nor  the  purchaser  shall  at  any 
time  be  prejudicially  affected  by  notice  of  anything  done  by  the 
donor  of  the  power,  without  the  concurrence  of  the  donee  of  the 
power,  or  of  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power. 

(2)  This  section  applies  only  to  powers  of  attorney  created '  by 
instruments  executed  after  the  commencement  of  this  Act. 

9. — (1)  If  a  power  of  attorney,  whether  given  for  valuable  con- 
sideration or  not,  is  in  the  instrument  creating  the  power  expressed  to 
be  irrevocable  for  a  fixed  time  therein  specified,  not  exceeding  one  year 
from  the  date  of  the  instrument,  then,  in  favour  of  a  purchaser, — 

(1.)  The  power  shall  not  be  revoked,  for  and  during  that  fixed  time, 
either  by  anything  done  by  the  donor  of  the  power  without  the 
concurrence  of  the  donee  of  the  power,  or  by  the  death;  marriaffe,. 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  Uie 
power;  and 

(li.)  Any  act  done  within  that  fixed  time,  by  the  donee  of  the  power, 
in  pursuance  of  the  power,  shall  be  as  valid  as  if  anything  done 
by  the  donor  of  the  power  without  the  concurrence  of  the  donee 
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of  the  power,  or  the  death,  marriage,  Innacy,  unsoundness  of  mind,  45  A  46  Vict. 
or  bankruptcy  of  the  donor  of  the  power,  had  not  been  done  or       ^-  ^^- 
happened;  and  powenot 

(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser,  shall  at  any    AUamey. 

time  be  prejudicially  affected  by  notice  either  during  or  after       

that  fixed  time  of  anything  done  by  the  donor  of  the  power 
during  that  fixed  time,  without  the  concurrence  of  the  donee 
of  the  power,  or  of  the  death,  marriage,  lunacy,  unsoundness  of 
mind,  or  bankruptcy  of  the  donor  of  the  power  within  that  fixed 
time. 
(2)  This  section  applies  only  to  powers  of  attorney  created  by  instru- 
ments executed  after  the  commencement  of  this  Act. 

Executory 
Exeinetory  lAmUaHong.  Limitationi. 

10. — (1)  Where  there  is  a  person  entitled  to  land  for  an  estate  in  fee,  Bestriotion 
or  for  a  term  of  years  absolute  or  determinable  on  life,  or  for  term  of  on  oxocutoiy 
life,  with  an  executory  limitation  over  on  default  or  failure  of  all  or  any  "°^^***»o°** 
of  his  issue,  whether  within  or  at  any  specified  period  or  time  or  not, 
that  executory  limitation  shall  be  or  become  void  and  incapable  of  taking 
effect,  if  and  as  soon  as  there  is  living  any  issue  who  has  attained  the 
age  of  twenty-one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 

(2)  This  section  applies  only  where  the  executory  limitation  is  con- 
tained in  an  instrument  coming  into  operation  after  the  commencement 
of  this  Act. 

LoTig  IJermt.  Lmg  Temu, 

11. — Section  sixty-five  of  the  Conveyancing  Act  of  1881  shall  apply  to  Amondment 
and  include,  and  shall   be  deemed  to  have  always  applied  to  and  ^^'^^Sj™"** 
included,  every  such  term  as  in  that  section  mentioned,  whether  having  5^?^^ 
as  the  immediate  reversion  thereon  the  freehold  or  not ;  but  not — 
(i.)  Any  term  liable  to   be   determined  by  re-entry  for  condition 

broken;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior  term,  itself 
incapable  of  being  enlarged  into  a  fee  simple. 

Mortgages.  Mortgage*, 

12. — ^The  right  of  the  mortgagor,  under  section  fifteen  of  the  Con-  Re-oonTey- 
veyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of  re-conveying,  anoe  on 
to  assign  the  mortgage  debt  and  convey  the  mortgaged  property  to  a  mortjwo- 
third  person,  shall  belong  to  and  be  capable  of  being  enforced  by  each 
incumbrancer,  or  by  the  mortgagor,  notwithstanding  any  intermediate 
incumbrance ;  but  a  requisition  of  an  incumbrancer  shall  prevail  over  a 
requisition  of  the  mortgagor,  and,  as  between  incumbrancers,  a  requi- 
sition of  .a  prior  incumbrancer  shall  prevail  over  a  requisition  of  a 
subsequent  incumbrancer. 

Saving.  Savirig. 

13. — ^The  repeal  by  this  Act  of  any  enactment  shall  not  affect  any  right  ReBtrictiou 
accrued  or  obligation  incurred  thereunder  before  the  commencement  of  pn  repeals 
this  Act ;  nor  shall  the  same  affect  the  validity  or  invalidity,  or  any  "*  ^^  ^*^ 
operation,*  effect,  or  consequence,  of  any  instrument  executed  or  made, 
or  of  anything  done  or  suffered,  before  the  commencement  of  this  Act ; 
nor  shall  the  same  £^ect  any  action,  proceeding,  or  thing  then  pending 
or  uncompleted ;  and  every  such  action,  proceeding,  and  thing  may  be 
carried  on  and  completed  as  if  there  had  been  no  such  repeal  in  this 
Act. 
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46*46  Vior. 
0.89. 

Seotion7(4X 


SCHEDULE. 


3  &  4  Wm.  4,  c.  74. 
in  part. 


4  &  5  WiU.  4,  o.  92. 
in  part. 


17  &  18  Vict.  c.  76. 


41  &  42  Vict.  c.  23. 


Bepeals. 

The  Fines  and  Beooyeries  ) .     ^^  .  „„«oi^ 
Act       -       -       -       -\^  P*^'  namely,— 
Section  eighty-four,  from  and  inclnding 
the  words  "and  the  same  judge,"  to 
the  end  of  that  section. 
Sections  eighty-five  to  eighty-eight,  in- 
clusive. 

The  Fines  and  Becoveries )  .     ^^  . ,   ^.-.-.i- 
(Ireland)  Act       -       .  p^^  Pa^ ;  namely.- 

Section  seventy-five,  from  and  indluding 
the  words  "  and  the  same  judge,"  to  the 
end  of  that  section. 

Sections  seventy-six  to  seventy-nine,  in- 
clusive. 

An  Act  to  remove  doubts  concerning  the  due 
acknowledgments  of  deeds  by  married  women 
in  certain  cases. 

The  Acknowledgment  of  Deeds  by  Mairied 
Women  (Ireland)  Act,  1878. 


45  A  46  Vict. 
c.  48. 

41  4t  42  Vict. 
0.31. 


Short  title. 


Comxnenoe- 
ment  of 
Aot. 

CoDstmction 
of  Act. 
41  &  42  Vict. 
0.81. 


Billofaale 


45  &   46  Vict.  c.  43  (The  Bills  of  Sale  Act  (1878) 

AmeTidmeTU  Act,  1882). 

An  Act  to  amend  the  Bills  qf  Sale  Aet,  1878. 

llSth  Auput,  1882.] 

Whereas  it  is  expedient  to  amend  the  Bills  of  Sale  Act,  1878 : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1. — ^This  Act  may  be  cited  for  all  purposes  as  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882;  and  this  Act  and  the  Bills  of  Sale 
Act,  1878,  may  be  cited  together  as  the  Bills  of  Sale  Acts,  1878  and 
1882. 

2. — ^This  Act  shall  come  into  operation  on  the  first  day  of  November  one 
thousand  eight  hundred  and  eighty-two,  which  date  is  hereinafter  referred 
to  as  the  commencement  of  this  Act. 

8.— The  Bills  of  Sale  Act,  1878,  is  hereinafter  referred  to  as  "the 
principal  Act,"  and  this  Act  shall,  bo  far  as  is  consistent  with  the  tenour 
thereof,  be  conntrued  as  one  with  the  principal  Act;  but  unless  the 
context  otherwise  requires  shall  not  apply  to  any  bill  of  sale  duly 
registered  before  the  commencement  of  this  Act  so  long  as  the  registration 
thereof  is  not  avoided  by  non-renewal  or  otherwise. 

The  expression  *'  bill  of  sale,*'  and  other  expressions  in  this  Act,  have 
the  same  meaning  as  in  the  principal  Act,  except  as  to  bills  of  sale  or 
other  documents  mentioned  in  section  four  of  the  principal  Act,  which 
may  be  given  otherwise  than  by  way  of  security  for  the  payment  of 
money,  to  which  last-mentioned  bills  of  sale  and  other  documents  this 
Act  shall  not  apply. 

4. — Every  biU  of  sale  shall  have  annexed  thereto  or  written  thereon  a 
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Bchednle  containing  an  inventory  of  the  personal  chattels  comprised  in  46  &  46  Vict. 
the  bill  of  sale  ;  and  such  bill  of  sale,  save  as  hereinafter  mentioned,       ^-  ^• 
shall  have  efEect  only  in  respect  of  the  personal  chattels  specifically  ""7 
described  in  the  said  schedule ;  and  shall  be  void,  except  as  against  gchedvde  of 
the  grantor,  in  respect  of  any  personal  chattels  not  sq  specifically  property 
described.  '        attached 

6. — Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  be  void,  except  ^^''b^- 
as  against  the  grantor,  in  respect  of  any  personal  chattels  specifically  Bill  of  u^ 
described  in  the  schedule  thereto  of  which  the  grantor  was  not  the  true  JJ^J^jJ/^ 
owner  at  the  time  of  the  execution  of  the  bill  of  sale.  quired  pro- 

6. — ^Nothing  contained  in  the  foregoing  sections  of  this  Act  shall  render  perty. 
a  bin  of  sale  void  in  respect  of  any  of  the  following  things  (that  is  to  Exception  as 
say) :  to  certain 

(1)  Any  growing  crops  separately  assigned  or  charged  where  such  crops  ***^°«^ 
were  actually  growing  at  the  time  when  the  bill  of  sale  was 
executed. 

(2)  Any  fixtures  separately  assigned  or  charged,  and  any  plant,  or 
trade  machinery  where  sach  fixtures,  plant,  or  trade  machinery  are 
used  in,  attached  to,  or  brought  upon  any  land,  farm,  factory,  work- 
shop, shop,  house,  warehouse,  or  other  place  in  substitution  for  any 
of  the  like  fixtures,  plant,  or  trade  machinery  specifically  described 
in  the  schedule  to  such  bill  of  sale. 

7. — Personal  chattels  assigned  under  a  bill  of  sale  shall  not  be  liable  .to  Bill  of  sale 
be  seized  or  taken  possession  of  by  the  grantee  for  any  other  than  the  with  power 
following  causes : —  JScJptin 

(1)  If  the  grantor  shall  make  default  in  payment  of  the  sum  or  sums  oert£n 
of  money  thereby  secured  at  the  time  therein  provided  for  payment,  events  to 
or  in  the  performance  of  any  covenant  or  agreement  contained  in  ^  ^°^^* 
the  bill  of  sale  and  necessary  for  maintaining  the  security ; 

(2)  If  the  grantor  shall  become  a  bankrupt,  or  suffer  the  said  goods  or 
any  of  them  to  be  distrained  for  rent,  rates,  or  taxes ; 

(3)  If  the  grantor  shall  fraudulently  either  remove  or  suffer  the  said 
goods,  or  any  of  them,  to  be  removed  from  the  premises ; 

(4)  If  the  grantor  shall  not,  without  reasonable  excuse,  upon  demand 
in  writii^  by  the  grantee,  produce  to  him  his  last  receipts  for  rent, 
rates,  and  taxes ; 

(5)  If  execution  shall  have  been  levied  against  the  goods  of  the  grantor 
under  any  judgment  at  law : 

Provided  that  the  grantor  may  within  five  days  from  the  seizure  or  tak- 
ing possession  of  any  chattels  on  account  of  any  of  the  above-mentioned 
causes,  apply  to  the  High  Court,  or  to  a  judge  thereof  in  Chambers,  and 
such  Court  or  judge,  if  satisfied  that  by  payment  of  money  or  otherwise 
the  said  cause  of  seizure  no  longer  exists,  may  restrain  the  grantee  from 
removing  or  selling  the  said  chattels,  or  may  make  such  other  order  as 
may  seem  just. 

8. — Every  bill  of  sale  shall  be  duly  attested,  and  shall  be  registered  ^^'  "ij® 
under  the  principal  Act  within  seven  clear  days  after  the  execution  ^{^B^Jt? 
thereof,  or  if  it  is  executed  in  any  place  out  of  England  then  within  seven  tested  and 
dear  days  after  the  time  at  which  it  would  in  the  ordinary  course  of  post  registered, 
arrive  in  England  if  posted  immediately  after  the  execution  thereof; 
and  shfdl  tx^y  set  forth  the  consideration  for  which  it  was  given; 
otherwise  such  bill  of  sale  shall  be  void  in  respect  of  the  personal 
chattels  comprised  therein. 

9. — ^A  bill  of  sale  made  or  given  by  way  of  security  for  the  payment  of  Fonnof  bill 
money  by  the  grantor  thereof  shall  be  void  unless  made  in  accordance  **'  ■**•• 
with  the  form  in  the  schedule  to  this  Act  annexed. 

10. — The  execution  of  every  bill  of  sale  by  the  grantor  shall  be  attested  Attestation 
by  one  or  more  credible  witness  or  witnesses,  not  being  a  party  or  parties 
thereto.    So  much  of  section  ten  of  the  principal  Act  as  requires  that  the 
execution  of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
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4ft  A  46  Vict.  Supreme  Court,  and  that  the  attestation  shall  state  that  before  the  ezeca- 

^  ^*       tion  of  the  bill  of  sale  the  effect  thereof  has  been  explained  to  the  grantor 

"    ~  by  the  attesting  witness,  is  hereby  repealed. 

Local  rogifl-       11. — Where  the  affidavit  (which  anider  section  ten  of  the  principal  Act 

*"^J^    is  required  to  acoompany  a  bill  of  sale  when  presented  for  r^;ifitration) 

l^  of  aala.  describes  the  residence  of  the  person  making  or  giving  the  same  or  of  the 

person  against  whom  the  process  is  issued  to  be  in  some  place  outside 

82  ii  83  Viot.  the  London  bankruptcy  district  as  defined  by  the  Bankruptcy  Act,  J  869, 

0.  71,  •.  60.    or  where  the  bill  of  sale  describes  the  chattels  enumerated  therein  as 

being  in  some  place  outside  the  said  London  bankruptcy  district,  the 

reg^trar  under  the  principal  Act  shall  forthwith  and  within  three  clear 

days  after  registration  in  the  principal  r^stry,  and  in  accordance  with 

the  prescribed  directions,  transmit  an  abstract  in  the  prescribed  form  of 

the  contents  of  such  bill  of  sale  to  the  county  court  registrar  in  whose 

district  such  places  are  situate,  and  if  such  places  axe  in  the  districts  of 

different  registrars  to  each  such  registnur. 

Every  abstract  so  transmitted  shall  be  filed,  kept,  and  indexed  by  the 
registrar  of  the  county  court  in  the  prescribed  manner,  and  any  person 
may  search,  inspect,  inake  extracts  from  and  obtain  copies  of  the  abstract 
so  registered  in  the  like  manner  and  upon  the  like  terms  as  to  payment 
or  otherwise  as  near  as  may  be  as  in  the  case  of  bills  of  sale  r^^tered 
by  the  registrar  under  the  principal  Act. 
Bill  of  sale  ^^- — ^^617  ^^  ^^  sale  made  or  given  in  consideration  of  any  sum  under 
under  8(M.      thirty  pounds  shall  be  void. 

to  be  void.  13. — All  personal  chattels  seized  or  of  which  possession  is  taken  after 
Chattels  Dot  the  conmiencement  of  this  Act,  under  or  by  virtue  of  any  bill  of  sale 
to  be  re-  (whether  registered  before  or  after  the  commencement  of  this  Act),  shall 
aolSL  °^  remain  on  the  premises  where  they  were  so  seized  or  so  taken  possession 
of,  and  shall  not  be  removed  or  sold  until  after  the  expiration  of  five  dear 
days  from  the  day  they  were  so  seized  or  so  taken  possession  of. 
Bill  of  sale  ^^' — -^  ^^  ^^  ^®  ^  which  this  Act  applies  shaU  be  no  protection  in 
not  to  pro-  respect  of  personal  chattels  included  in  such  bill  of  sale  which  but  for 
teoti^ttalB  gnQh  \y\ii  of  gale  would  have  been  liable  to  distress  under  a  warrant  for 
iSdrouo^'  the  recovery  of  taxes  and  poor  and  other  parochial  rates. 
chiainteB.  15. — ^The  eighth  and  the  twentieth  sections  of  the  principal  Act,  and  also 
jijffpeal  at  ^  other  enactments  contained  in  the  principal  Act  which  are  inconsistent 
port  of  Bills  with  this  Act  are  repealed,  but  this  repeal  shall  not  affect  the  validity  of 
ot^^AtAf  anything  done  or  suffered  under  the  principal  Act  before  the  conmienoe- 
"^^^  ment  of  this  Act. 

Inspection         16. — So  much  of  the  sixteenth  section  of  the  principal  Act  as  enacts 
of  registered  that  any  person  shall  be  entitled  at  all  reasonable  times  to  search  the 
bills  of  sale,  register  and  every  registered  bill  of  sale  upon  payment  of  one  shilling  for 
every  copy  of  a  bill  of  sale  inspected  is  hereby  repealed^  and  foom  and 
after  the  commencement  of  this  Act  any  person  shall  be  entitled  at  all 
reasonable  times  to  search  the  register,  on  payment  of  a  fee  of  one 
shilling,  or  .'^uch  other  fee  as  may  be  prescribed,  and  subject  to  such 
regulations  as  may  be  prescribed,  and  shall  be  entitled  at  all  reasonable 
times  to  inspect,  examine,  and  make  extracts  from  any  and  every 
registered  bill  of    sale  without   being  required   to  make  a  written 
application,  or  to  specify  any  particulars  in  reference  thereto,  upon  pay- 
ment of  one  shilling  for  each  bill  of  sale  inspected,  and  such  payment 
shall  be  made  by  a  judicature  stamp :  Provided  that  the  said  extracts 
shall  be  limited  to  the  dates  of  execution,  registration,  renewal  of 
registration,  and  satisfaction,  to  the  names,  addresses,  and  occupations 
of  the  parties,  to  the  amount  of  the  consideration,  and  to  any  further 
prescril^  particulars. 
^^•^""       17.—  Nothing  in  this  Act  shall  apply  to  any  debentures  Issued  by  any 
^rnotto     mortgage,  loan,  or  other  incorporated  company,  and  secured  upon  the 
apply.  capital  stock  or  goods,  chattels,  and  effects  of  such  company. 

Extent  of         18. — ^This  Act  shall  not  extend  to  Scotland  or  L?eland. 
Aot. 
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SCHEDULE.  45  A  46  Vict. 
c.  48. 


FoBM  OF  Bill  of  Sale. 

This  indenture  made  the  day  of  between 

A  .B.  of  of  the  one  part,  and  CD.  of  of 

the  other  part,  witnesseth  that  in  consideration  of  the  sum  of  £ 
now  paid  to  A.B.  by  CD.y  the  receipt  of  which  the  said  A.B.  hereby 
acknowledges  [or  whatever  else  the  oonnderatum  may  ^],  he  the  said  A.B. 
doth  hereby  assign  nnto  (7.2>.,  his  executors,  administrators,  and  assigns, 
all  and  singular  the  several  chattels  and  things  specifically  described  in 
the  schedule  hereto  annexed  by  way  of  security  for  the  payment  of  the 
sum  of  £  ,  and  interest  thereon  at  the  rate  of 

per  cent,  per  annum  [or  whatever  else  may  be  the  rate"}.  And  the  said 
A,B.  doth  further  agree  and  declare  that  he  will  duly  pay  to  the  said 
C.B.  the  principal  sum  aforesaid,  tc^ther  with  the  interest  then  due,  by 
equal  payments  of  £  on  the  day  of 

[or  whatever  else  may  he  the  stipulated  times  or  time  of  paym^enf].  And 
the  said  AJB.  doth  also  agree  with  the  said  CD.  that  he  will  [here  insert 
terns  as  to  insurance,  payment  of  rent,  or  otherwise,  which  the  parties 
may  agree  to  for  the  maintenance  or  defeoMince  cf  the  security']. 

Provided  always,  that  the  chattels  hereby  assigned  shall  not  be  liable 
to  seizure  or  to  be  taken  possession  of  by  the  said  CD.  for  any  cause 
other  than  those  specified  in  section  seven  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882. 

In  witness,  etc. 
Signed  and  sealed  by  the  said  A.B.  in  the  presence  of  me  JS,F.  [add 
witness'  name,  address,  and  description"]. 


46  &  46  Vict.  c.  76  (The  Married  Women's  Property  Acty 

1882). 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Property  of  45  A MVict, 
Married  Women.  [ISth  August,  1882.]  0-75. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  Act  of  the 
thirty-third  and  thirty-fourth  Victoria,  chapter  ninety-three,  intituled 
"  The  Married  Women's  Property  Act,  1870,"  and  the  Act  of  the  thirty- 
seventh  and  thirty-eiffhth  Victoria,  chapter  fifty,  intituled  "  An  Act  to 
amend  the  Married  Women's  Property  Act  (1870)  " : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1. — (1)  A  married  woman  shall,  in  accordance  with  the  provisions  of  Married 
this  Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will  or  T°^^^  ^ 
otherwise,  of  any  real  or  personal  property  as  her  separate  property,  in  JSiSSJ  pj^ 
the  same  manner  as  if  she  were  a  f emme  sole,  without  the  intervention  of  perty  and 
any  trustee.  o'  oontiact- 

(2)  A  married  woman  shall  be  capable  of  entering  into  and  rendering  ^^e*Bole 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate  property 
on  any  contract,  and  of  suing  and  being  sued,  either  in  contract  or  in 
tort,  or  otherwise,  in  all  respects  as  if  she  were  a  femme  sole,  and  her 
husband  need  not  be  joined  with  her  as  plaintiff  or  defendant,  or  be 
made  a  party  to  any  action  or  other  legal  proceeding  brought  by  or 
taken  against  her ;  and  any  damages  or  costs  recovered  by  her  in  any 
such  action  or  proceeding  shall  be  her  separate  property;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action  or  proceeding 
phall  be  payable  out  of  her  separate  property,  and  not  otherwise. 
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46^46  Vict.      (3)  Every  contract  entered  into  by  a  married  woman  shall  be  deemed 
^'  ^^'       to  be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  be  shown. 

S[)  Every  contract  entered  into  by  a  married  woman  with  respect  to 
to  bind  her  separate  property  shall  bind  not  only  the  sepaiate 
property  which  she  is  possessed  of  or  entitled  to  at  the  date  of  the 
contract,  bat  also  all  separate  property  which  she  may  thereafter  acqniie. 
(6)  Every  married  woman  carrying  on  a  trade  separately  from  her 
hnsfaiand  shall,  in  respect  of  her  separate  property,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she  were  a  femme  sole. 
Property  of       2* — Bvery  woman  who  marries  after  the  commencement  of  this  Act 
a  woman       shall  be  entitled  to  have  and  to  hold  as  her  separate  property  and  to 
JIJ^^        dispose  of  in  manner  aforesaid  aU  real  and  personal  property  which 
^^f'^^l^      shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or 
haid  by  her  devolve  upon  her  after  marriage,  including  any  wages,  earnings,  money, 
as  a  femme   and  property  gained  or  acquired  by  her  in  any  employment,  trade,  or 
"^^  occupation,  in  which  she  is  engaged,  or  which  she  carries  on  separately 

from  her  husband,  or  by  the  exercise  of  any  literary,  artistic,  or  scientific 
skiU. 
IjQgja  Yfj  3. — ^Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to 

wife  to         her  husband  for  the  purpose  of  any  trade  or  business  carried  <m  by  him, 
hnaband.      or  otherwise,  shall  be  treated  as  assets  of  her  husband*s  estate  in  case  of 
his  bankruptcy,  under  reservation  of  the  wife's  claim  to  a  dividend 
as  a  creditor  for  the  amount  or  value  of  such  money  or  other  estate 
after,  but  not  before,  all  claims  of  the  other  creditors  of  the  husband 
for  valuable  consideration  in  money  or   money's  worth   have    been 
satisfied. 
Bxeoation         *' — '^^^  execution  of  a  general  power  by  will  by  a  married  woman 
of  general      sball  have  the  efEect  of  making  the  property  appointed  liable  for  her 
power.  debts  and  other  liabilities  in  the  same  manner  as  her  separate  estate  is 

made  liable  under  this  Act. 
p_^^^  5. — Every  woman  married  before  the  commencement  of  this  Act  shall 

acquired  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  as 
after  the  Act  her  separate  properly  all  real  and  personal  property,  her  title  to  which, 
manied*ib«!^  whether  vested  or  contingent,  and  whether  in  possession,  reversion,  or 
fon  the  Act  remainder,  shall  accrue  after  the  commencement  of  this  Act,  including 
to  be  held  by  any  wages,  earnings,  money,  and  property  so  gained  or  acquired  by  her 

f  "  "  mie    *®  aforesaid. 

®°*°*®  6, — All  deposits  in  any  post  office  or  other  savings  bank,  or  in  any 

rto*to which  ^^^^^  bank,  all  annuities  granted  by  the  Commissioners  for  the  Ee- 
a  married  duction  of  the  National  Debt  or  by  any  other  person,  and  all  sums 
woman  la  forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
entitled.  funds  transferable  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  of  any  other  bank,  which  at  the  commencement  of 
this  Act  are  standing  in  the  sole  name  of  a  married  woman,  and  all 
shares,  stock,  debentures,  debenture  stock,  or  other  interests  of  or  in  any 
corporation,  company,  or  public  body,  municipal,  commercial,  or  other- 
wise, or  of  or  in  any  industrial,  provident,  friendly,  benefit,  building,  or 
loan  society,  which  at  the  commencement  of  this  Act  are  standing  in 
her  name,  shall  be  deemed,  unless  and  until  the  contrary  be  shown,  to 
be  the  separate  property  of  such  married  woman ;  and  the  fact  that  any 
such  deposit,  annuity,  sum  forming  part  of  the  public  8to<^  or  funds,  or 
of  any  other  stocks  or  funds  transferable  in  the  books  of  the  Qovemor 
and  Company  of  the  Bank  of  England  or  of  any  other  bank,  share,  stock, 
debenture,  debenture  stock,  or  other  interest  as  aforesaid,  is  standing  in 
the  sole  name  of  a  married  woman,  shall  be  sufficient  primA  fade 
evidence  that  she  is  beneficially  entitled  thereto  for  her  separate  use,  so 
as  to  authorise  and  empower  her  to  receive  or  transfer  the  same,  and  to 
receive  the  dividends,  interest,  and  profits  thereof,  without  the  concur- 
renoe  of  her  husband,  and  to  indemnify  the  Postmaster  General,  tbo 
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OommiflsioQezs  for  the  Bfednction  of  the  National  Debt,  the  Governor  45  ft  46  Vicr. 
and  Company  of  the  Bank  of  England,  the  Governor  and  Company  of      ^'  ^^* 
the  Bank  of  Ireland,  and  all  directors,  managers,  and  trustees  of  every 
such  bank,  corporation,  company,  public  body,  or  society  as  aforesaid,  in 
respect  thereof. 

7. — ^Ail  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  as  to  stock, 
other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of  England  etc.,  to  be  ' 
or  of  any  other  bank,  and  aU  such  deposits  and  annuities  respectively  ^""J?™*** 
aa  are  mentioned  in  the  last  prece^ng  section,  and  all  shares,  stock,  mantod^ 
debentures,  debenture  stock,  and  other  interests  of  or  in  any  such  woman, 
oorporation,  company,  public  body,  or  society  as  aforesaid,  which  after 
the  commencement  of  this  Act  shall  be  allotted  to  or  placed,  registered, 
or  transferred  in  or  into  or  made  to  stand  in  the  sole  name  of  any 
married  woman  shall  be  deemed,  unless  and  until  the  contrary  be  shown, 
to  be  her  separate  property,  in  respect  of  which  so  fisir  as  any  liability 
may  be  incident  thereto  her  separate  estate  shall  alone  be  liable,  whether 
the  same  shall  be  so  expressed  in  the  document  whereby  her  title  to  the 
same  is  created  or  certified,  or  in  the  books  or  register  wherein  her  title 
is  entered  or  recorded,  or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or  authorise 
any  corporation  or  joint  stock  company  to  admit  any  married  woman  to 
be  a  holder  of  any  shares  or  stock  therein  to  which  any  liability  may  be 
incident,  contrary  to  the  provisions  of  any  Act  of  Parliament,  charter, 
byelaw,  articles  of  association,  or  deed  of  settlement  regulating  such 
oorporation  or  company. 

8. — All  the  provisions  hereinbefore  contained  as  to  deposits  in  any  post  investments 
office  or  other  savings  bank,  or  in  any  other  bank,  annuities  granted  by  in  joint 
the  Commissioners  for  the  Reduction  of  the  National  Debt  or  by  any  other  "^l^lj' 
person,  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  other  ^omeu  and 
stocks  or  funds  transferable  in  the  books  of  the  Bank  of  England  or  of  othen. 
any  other  bank,  shares,  stock,  debentures,  debenture  stock,  or  other 
interests  of  or  in  any  such  corporation,  company,  public  body,  or  society 
as  aforesaid  respectively,  which  at  the  commencement  of  tlds  Act  shaU 
be  standing  in  the  sole  name  of  a  married  woman,  or  which,  after  that 
time,  shall  be  allotted  to,  or  placed,  registered,  or  transferred  to  or  into, 
or  made  to  stand  in,  the  sole  name  of  a  married  woman,  shall  respectively 
extend  and  apply,  so  far  as  relates  to  the  estate,  right,  title,  or  interest 
of  the  married  woman,  to  any  of  the  particulars  aforesaid  which,  at  the 
oonmiencement  of  this  Act,  or  at  any  time  afterwards,  shall  be  standing 
in,  or  shall  be  allotted  to,  placed,  registered,  or  transferred  to  or  into,  or 
made  to  stand  in,  the  name  of  any  married  woman  jointly  with  any 
persons  or  person  other  than  her  husband. 

9. — It  shall  not  be  necessary  for  the  husband  of  any  married  woman,  j^  to  stook, 
in  respect  of  her  interest,  to  join  in  the  transfer  of  any  such  annuity  or  etc^standing 
deposit  as  aforesaid,  or  any  sum  forming  part  of  the  public  stocks  or  *°  ^"  J^* 
funds,  or  of  any  other  stocks  or  funds  transferable  as  foresaid,  or  any  ^^J^  * 
share,  stock,  debenture,  debenture  stock,  or  other  benefit,  right,  claim,  woman  and 
or  other  interest  of  or  in  any  such  corporation,  company,  public  body,  or  othen. 
society  as  aforesaid,  which  is  now  or  shall  at  any  time  hereafter  be 
standing  in  the  sole  name  of  any  married  woman,  or  in  the  joint  names 
of  such  married  woman  and  any  other  person  or  persons  not  being  her 
husband. 

10. — If  any  investment  in  any  such  deposit  or  annuity  as  aforesaid,  or  praadnlent 
in  any  of  the  public  stocks  or  funds,  or  in  any  other  stocks  or  funds  inveetments 
transferable  as  aforesaid,  or  in  any  share,  stock,  debenture,  or  debenture  J^^  ^^^7 
stock  of  any  corporation,  company,  or  public  body,  municipal,  com-      "^*>"«« 
mercial,  or  otherwise,  or  in  any  share,  debenture,  benefit,  right,  or  claim 
whatsoever  in,  to,  or  upon  the  funds  of  any  industrial,  provident, 
friendly,  benefit,  building,  or  loan  society,  shall  have  been  made  by  a 
married  woman  by  means  of  moneys  of  her  husband,  without  his  consent. 
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46  A  46  Vict,  the  Court  may,  upon  an  application  under  section  seventeen  of  this  Act, 
^'  *^'       order  such  investment,  and  the  dividends  thereof,  or  any  part  thereof,  to 
be  transferred  and  paid  respectively  to  the  husband ;  and  nothing  in 
this  Act  contained  shaU  give  i^didity  as  against  creditors  of  the  husband 
to  any  gift,  by  a  husband  to  his  wife,  of  any  property,  which,  after  sach 
gift,  shall  continue  to  be  in  the  order  and  di^;x>sition  or  reputed  owner- 
ship of  the  husband,  or  to  any  deposit  or  other  investment  of  moneys  of 
the  husband  made  by  or  in  the  name  of  his  wife  in  fraud  of  his  credi- 
tors ;  but  any  moneys  so  deposited  or  invested  may  be  followed  as  if  this 
Act  had  not  passed. 
Moneya  pay-      1 1 . — A  married  woman  may  by  virtue  of  the  power  of  wii^lringr  oontracts 
TOiiey^^^  hereinbefore  contained  effect  a  policy  upon  her  own  life  or  the  life  of 
mirmnoe  not   ^^^  husband  for  her  separate  use ;  and  the  same  and  all  benefit  thereof 
to  form  part  shall  enure  accordingly. 

^ertate  of  ^  policy  of  assurance  effected  by  any'  man  on  his  own  life,  and 
»n«"«L  expressed  to  be  for  the  benefit  of  his  vrif e,  or  of  his  children,  or  of  his 
vnfe  and  children,  or  any  of  them,  or  by  any  woman  on  her  own  life, 
and  expressed  to  be  for  the  benefit  of  her  husband,  or  of  her  children, 
or  of  her  husband  and  children,  or  any  of  them,  shall  create  a  trust 
in  tiivour  of  the  objects  therein  named,  and  the  moneys  payable  under 
any  such  policy  shall  not,  so  long  as  any  object  of  the  trust  remains 
unperformed,  form  part  of  the  estate  of  the  insured,  or  be  subject  to  his 
or  her  debts :  Provided,  that  if  it  shaU  be  proved  that  the  policy  was 
effected  and  the  premiums  paid  with  intent  to  defraud  the  creditors  of 
the  insured,  they  shall  be  entitled  to  receive,  out  of  the  moneys  payable 
under  the  policy,  a  sum  equal  to  the  premiums  so  paid.  The  insured 
may  by  the  policy,  or  by  any  memorandum  under  his  or  her  hand, 
appoint  a  trustee  or  trustees  of  the  moneys  payable  under  the  policy, 
and  from  time  to  time  appoint  a  new  trustee  or  new  trustees  thereof, 
and  may  make  provision  for  the  appointment  of  a  new  trustee  or  new 
trustees  thereof,  and  for  the  investment  of  the  moneys  payable  under 
any  such  policy.  In  default  of  any  such  appointment  of  a  trustee,  such 
policy,  immediately  on  its  being  effected,  shall  vest  in  the  insured  and 
his  or  her  legal  personal  representatives,  in  trust  for  the  purposes  afore- 
said. If,  at  the  time  of  the  death  of  the  insured,  or  at  any  time 
afterwards,  there  shaU  be  no  trustee,  or  it  shall  be  expedient  to  a]^)oint 
a  new  trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new  trustee  or 
new  trustees  may  be  appointed  by  any  Court  having  jurisdiction  under 
J^«  ^*  ^^^  the  provisions  of  the  Trustee  Act,  1860,  or  the  Acts  amending  and 
extending  the  same.  The  receipt  of  a  trustee  or  trustees  duly  appointed, 
or,  in  default  of  any  such  appointment,  or  in  default  of  notice  to  the 
insurance  office,  the  receipt  of  the  legal  personal  representative  of  the 
insured  shall  be  a  discharge  to  the  office  for  the  sum  secured  by  the 
policy,  or  for  the  value  thereof,  in  whole  or  in  part. 
RemedioB  12. — Every  woman,  whether  married  before  or  after  this  Act,  shall 

womim*^    have  in  her  own  name  against  all  persons  whomsoever,  including  her 
protection     husband,  the  same  civil  remedies,  and  also  (subject,  as  regards  her 
and  aecoritj  husband,  to  the  proviso  hereinafter  contained)  the  same  remedies  and 
nrowSb"**    r6<irc88  ^7  ^'^7  ot  criminal  proceedings,  for  the  protection  and  security 
pe"y-      qi  Yier  own  separate  property,  as  if  such  property  belonged  to  her  as  a 
femme  sole,  but,  except  as  aforesaid,  no  husband  or  wife  shall  be  entitled 
to  sue  the  other  for  a  tort.     In  any  indictment  or  other  proceeding 
under  this  section  it  shall  be  sufficient  to  allege  such  property  to  be  her 
property ;  and  in  any  proceeding  under  this  section  a  husband  or  wife 
shall  be  competent  to  give  evidence  against  each  other,  any  statute  or 
rule  of  law  to  the  contrary  notwithstanding :  Provided  always,  that  no 
criminal  proceeding  shall  be  taken  by  any  wife  against  her  husband  by 
virtue  of  this  Act  while  they  are  living  together,  as  to  or  concerning 
any  property  claimed  by  her,  nor  while  they  are  living  apart,  as  to  or 
oonoeming  any  act  done  by  the  busband  while  they  were  living  togetii^. 
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oonceming  property  claimed  by  the  wife,  unless  snch  property  shall  46  ft  46  Vict. 
have  been  wrongfully  taken  by  the  husband  when  leaving  or  deserting,       ^- ^^- 
or  about  to  leave  or  desert,  his  wife. 

18. — A  woman  after  her  marriage  shall  continue  to  be  liable  in  respect  Wifc's  ante- 
and  to  the  extent  of  her  separate  property  for  aU  debts  contracted,  j^^P^i^ 
and  all  contracts  entered  into  or  ^^  committed  by  her  before  ^^ 
her  marriage,  including  any  sums  for  which  she  may  be  liable  as  a 
contributory,  either  before  or  after  she  has  been  placed  on  the  list  of 
contributories,  under  and  by  virtue  of  the  Acts  relating  to  joint  stock 
companies;  and  she  may  be  sued  for  any  such  debt  and  for  any  liability 
in  damages  or  otherwise  under  any  such  contract,  or  in  respect  of  any 
such  wrong ;  and  all  sums  recovered  against  her  in  respect  thereof,  or 
for  any  costs  relating  thereto,  shall  be  payable  out  of  her  separate 
property;  and,  as  between  l^er  and  her  husband,  unless  there  be  any 
contract  between  them  to  the  contrary,  her  separate  property  shall  be 
deemed  to  be  primarily  liable  for  all  such  debts,  contracts,  or  ¥rrong8, 
and  for  all  damages  or  costs  recovered  in  respect  thereof :  Provided 
always,  that  nothing  in  this  Act  shall  operate  to  increase  or  diminish 
the  liability  of  any  woman  married  before  the  commencement  of  this 
Act  for  any  such  debt,  contract,  or  wrong,  as  aforraaid,  except  as  to  any 
separate  property  to  which  she  may  become  entitled  by  virtue  of  this 
Act,  and  to  which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  Acts  hereby  repealed  or  otherwise,  if  this  Act  had  not 


14. — ^A  husband  shall  be  liable  for  the  debts  of  his  wifo  contracted,  Hosbsnd  to 
and  for  all  contracts  entered  into  and  wrongs  committed  by  her,  before  be  liaUe  for 
marriage,  including  any  liabilities  to  which  she  may  be  so  subject  under  ^^^. 
the  Acts  relating  to  joint  stock  companies  as  aforesaid,  to  the  extent  traoted 
of  all  property  whatsoever  belonging  to  his  wife  which  he  shall  have  before  mar- 
acquired  or  become  entitled  to  from  or  through  his  wife,  after  deducting  2lSi*°  * 
therefrom  any  paymente  made  by  him,  and  any  sums  for  which  judgment  eztentl 
may  have  been  bonA  fide  recovered  against  him  in  any  proceeding 
at  law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in 
respect  of  which  his  wife  was  liable  before  her  marriage  as  aforesaid ; 
but  h&*«haU  not  be  liable  for  the  same  any  further  or  otherwise ;  and  any 
Court  in  which  a  husband  shall  be  sued  for  any  such  debt  shall  have 
power  to  direct  any  inquiry  or  proceedings  which  it  may  think  proper 
for  the  purpose  of  ascertaining  the  nature,  amount,  or  value  of  such 
property:  Provided  always,  that  nothing  in  this  Act  contained  shall 
operate  to  increase  or  dLooinish  the  liability  of  any  husband  married 
before  the  conmiencement  of  this  Act  for  or  in  respect  of  any  such  debt 
or  other  liability  of  his  wife  as  aforesaid. 

15. — A  husband  and  wife  may  be  jointly  sued  in  respect  of  any  such  gnita  f^r 
debt  or  other  liability  (whether  by  contract  or  for  any  wrong)  contracted  ante.nuptial 
or  incurred  by  the  wife  before  marriage  as  aforesaid,  if  the  plaintiff  in  UAhiUtiee. 
the  action  shall  seek  to  establish  his  claim,  either  wholly  or  in  part, 
against  both  of  them ;  and  if  in  any  such  action,  or  in  any  action 
brought  in  respect  of  any  such  debt  or  liability  against  the  husband 
alone,  it  is  not  found  that  the  husband  is  liable  in  respect  of  any 
property  of  the  wife  so  acquired  by  him  or  to  which  he  shall  have 
become  so  entitled  as  aforeodd,  he  shall  have  judgment  for  his  costs  of 
defence,  whatever  may  be  the  result  of  the  action  against  the  wife  if 
jointly  sued  with  him ;  and  in  any  such  action  against  husband  and 
wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment  to  the  extent 
of  the  amount  for  which  the  nusband  is  liable  shaU  be  a  joint  judgment 
against  the  husband  personally  and  against  the  wife  as  to  her  separate 
property ;  and  as  to  the  residue,  if  any,  of  such  debt  and  damages,  the 
judgment  shall  lie  a  separate  judgment  against  the  wife  as  to  her 
separate  property  only. 

VOL.  II.  0  C  0 
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45*46  Vicr. 

a  7ft. 

Act  of  wife 
liable  to  oii. 
minal  pn>- 
oeedingB. 

QueetioDfl 
between  hoa- 
band  and 
wilb  aa  to 

a«rty  to 
eoided 
in  a  sum- 
mary way. 


Married 
woman  Man 
executrix  or 
truatee. 


Saving  of 
existing 
aettlementa, 
and  the 
power  to 
make  future 
aettlementa. 


1^ — A  wife  doiiig  an j  act  vith  respect  to  any  pcopertj  of  her  hnsbAod, 
vhich^  if  done  bj  the  husband  with  respect  to  property  of  the  wife, 
would  make  the  hnsband  liable  to  crimhial  procec»dings  by  the  wife 
under  this  Act,  shall  in  like  manner  be  liable  to  Gciminal  proceedings 
by  her  husband. 

17. — In  any  question  between  husband  and  wife  as  to  the  title  to  or 
possession  of  property,  either  party,  or  any  such  bank,  corporation, 
company,  pubtic  body,  or  society  as  aforesaid  in  whose  books  any 
stocks,  funds,  or  shares  of  either  party  are  standing,  may  api^y  by 
summons  or  otherwise  in  a  summary  way  to  any  judge  of  the  High 
Court  of  Justice  in  England  or  in  Ireland,  according  as  such  property 
is  in  Bngland  or  Ireland,  or  (at  the  option  of  the  applicant  irrespectiveiy 
of  the  T^ue  of  the  property  in  dispute)  in  England  to  the  judge  of  the 
county  court  of  the  district,  or  in  Ireland  to  the  chairman  of  the  civil 
bill  court  of  the  division  in  which  either  party  resides,  and  the  judge 
of  the  Hi^h  Court  of  Justice  or  of  the  county  court,  or  the  cha&man 
of  the  civil  bill  court  (as  the  case  may  be)  may  make  such  oider  with 
respect  to  the  property  in  dispute,  and  as  to  the  costs  of  and  consequent 
on  the  application  as  he  thinks  fit,  or  may  direct  such  application  to 
stand  over  from  time  to  time,  and  any  inquiry  touching  the  matters 
in  question  to  be  made  in  such  manner  as  he  shall  think  fit :  Provided 
always,  that  any  order  of  a  judge  of  the  High  Court  of  Justice  to  be 
made  under  the  provisions  of  this  section  shall  be  subject  to  appeal 
in  the  same  way  as  an  order  made  by  the  same  judge  in  a  suit  pending 
or  on  an  equitable  plaint  in  the  said«court  would  be;  and  any  cider  of  a 
county  or  civil  bill  court  under  the  provisions  of  this  section  sfaall  be 
subject  to  appeal  in  the  same  way  as  any  other  order  made  by  the  same 
court  would  be,  and  all  proceedings  in  a  county  court  or  civil  bill  court 
under  this  section  in  which,  by  reason  of  the  value  of  the  property  in 
dispute,  such  court  would  not  have  had  jurisdiction  if  this  Act  or  the 
Married  Women's  Property  Act,  1870,  had  not  passed,  may,  at  the  option 
of  the  defendant  or  respondent  to  such  proceedings,  be  removed  as  of 
right  into  the  High  Court  of  Justice  in  England  or  Ireland  (as  the 
case  may  be),  by  writ  of  certionui  or  otherwise  as  may  be  prescribed 
by  any  rule  of  such  High  Court ;  but  any  order  made  or  act  done  in 
the  course  of  such  proceedings  prior  to  such  remcml  shall  be  valid, 
unless  order  shall  be  made  to  the  contrary  by  such  High  Court :  Pro- 
vided also,  that  the  judge  of  the  High  Court  of  Justice  or  of  the 
county  court,  or  the  chairman  of  the  civil  biU  court,  if  either  party  so 
require,  may  hear  any  such  application  in  fais  private  room :  Provided 
also,  that  any  such  bank,  corporation,  company,  public  body,  or  society 
as  aforesaid,  shall,  in  the  matter  of  any  such  application  for  the  purposes 
of  costs  or  otherwise,  be  treated  as  a  stakeholder  only. 

18. — A  married  woman  who  is  an  executrix  or  administratrix  alone  or 
jointly  with  any  other  person  or  persons  of  the  estate  of  any  deceased 
person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property  subject  to 
any  trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in  transferring 
any  such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  as 
aforesaid,  or  any  share,  stock,  debenture,  debenture  stock,  or  other  bene- 
fit, right,  claim,  or  other  interest  of  or  in  any  such  corporation,  company, 
public  body,  or  society  in  that  character,  without  her  husband*  as  if  she 
were  a  femme  sole. 

19. — Nothing  in  this  Act  contained  shall  interfere  with  or  a£tect  any 
settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether 
before  or  after  marriage,  respecting  the  property  of  any  married  woman, 
or  shall  interfere  with  or  render  inoperative  any  restriction  against  an- 
ticipation at  present  attached  or  to  be  hereafter  attached  to  the  enjoy- 
ment of  any  property  or  income  by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  instrument,  but  no  zestriotkm 
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against  anticipation  contained  in  anj  settlement  or  agreement  for  a  45&4«  Vicr. 
settlement  of  a  woman's  own  property  to  be  made  or  entered  into  by  ^' 
herself  shall  have  any  validity  against  debts  contracted  by  her  before 
marriage,  and  no  settlement  or  agreement  for  a  settlement  shall  have 
any  greater  force  or  validity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or  entered  into  by  a  man 
vronld  have  against  his  creditors. 

20. — Where  in  England  the  husband  of  any  woman  having  separate  Married 
property  becomes  chargeable  to  any  onion  or  parish,  the  justices  having  JJJS^^JjJj 
jurisdiction  in  such  union  or  parish  may,  in  petty  sessions  assembled,  pari^  for  ^ 
upon  application  of  the  guardians  of  the  poor,  issue  a  summons  against  the  nuun- 
the  wife,  and  make  and  enforce  such  order  against  her  fof  the  mainte-  ^*"^"°1?' ^ 
nance  of  her  husband  out  of  such  separate  property  as  by  the  thirty-third  «^or'»^»»|»a. 
section  of  the  Poor  Law  Amendment  Act,  1868,  they  may  now  maJ»  and  ^^^^  ^"^' 
enforce  against  a  husband  for  the  maintenance  of  his  wife  if  she  becomes  ^ 
chargeable  to  any  union  or  parish.  Where  in  Ireland  relief  is  given  under 
the  provisions  of  the  Acts  relating  to  the  relief  of  the  destitute  poor  to  the 
husband  of  any  woman  having  separate  property,  the  cost  price  of  such 
relief  is  hereby  declared  to  be  a  loan  from  the  guardians  of  the  union  in 
which  the  same  shall  be  given,  and  shall  be  recoverable  from  such 
woman  as  if  she  were  a  f  emme  sole  by  the  same  actions  and  proceedings 
as  money  lent. 

21. — A  married  woman  having  separate  property  shall  be  subject  to  all  Married 
such  liability  for  the  maintenance  of  her  children  and  grandchildren  as  ]T^"^  ^^ 
the  husband  is  now  by  law  subject  to  for  the  maintenance  of  her  children  ^J^  ^J 
and  grandchildren :  Provided  always,  that  nothing  in  this  Act  shall  Sbemainte- 
relieve  her  husband  from  any  liabUity  imposed  upon  him  by  law  to  uanoe  of  her 
maintain  her  children  or  grandchildren.  children. 

22. — ^The  Married  Women's  Property  Act,  1870,  and  the  Married  Women's  Repeal  of 
Property  Act,  1870,  Amendment  Act,  1874,  are  hereby  repealed :  Provided  88  £84  Vict, 
that  such  repeal  shall  not  afitect  any  act  done  or  right  acquired  while  ^l^'^  y.  . 
either  of  such  Acts  was  in  force,  or  any  right  or  liability  of  any  husband  c.  /S. 
or  wife,  married  before  the  commencement  of  this  Act,  to  sue  or  be  sued 
under  the  provisions  of  the  said  repealed  Acts  or  either  of  them,  for  or 
in  respect  of  any  debt,  contract,  wrong,  or  other  matter  or  thing  what- 
soever, for  or  in  respect  of  which  any  such  rieht  or  liability  shiJl  have 
accrued  to  or  against  such  husband  or  wife  before  the  commencement 
of  this  Act. 

23. — For  the  purposes  of  this  Act  the  legal  personal  representative  l^ogaX 
of  any  married  woman  shsdl  in  respect  of  her  separate  estate  have  the  ^Ij^i^J^^' 
same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she  married 
would  be  if  she  were  living.  woquil 

24. — The  word  ** contract"  in  this  Act  shall  include  the  acceptance  of  interpreta- 
any  trust,  or  of  the  ofSoe  of  executrix  or  administratrix,  and  the  provi-  tion  of 
sions  of  this  Act  as  to  liabilities  of  married  women  shall  extend  to  all  temu. 
liabiHtiea  by  reason  of  any  breach  of  trust  or  devastavit  committed  by 
any  married  woman  being  a  trustee  or  executrix  or  administratrix  either 
before  or  after  her  marriage,  and  her  husband  shall  not  be  subject  to  such 
liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or  adminis- 
tration.   The  word  "  property  "  in  this  Act  includes  a  thing  in  action. 

25. — The  date  of  the  commencement  of  this  Act  shall  be  the  first  of  €k>mmeiioe- 
January  one  thousand  eight  hundred  and  eiffhty-thiee.  ^"^^  f^^ 

26.— This  Act  shaU  not  extend  to  Scotland.  ^*"*  "^ 

27.— This  Act  may  be  cited  as  the  Married  Women's  Property  Act, 
1882. 
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46  &  47  Vict.  o.  62  {The  Bankruptcy  Act,  1883). 

46^47  Vicr.  An  Act  to  ametid  and  ooiuolidate  the  Law  of  Bankrupteff, 

c.  62.  I25th  Augwt,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritoal  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same  as. follows : 

PreUmMhory. 

Short  tlUe.        1.— This  Act  may  be  cited  as  the  Bankruptcy  Act,  1883. 
Extent  of         2. — This  Act  shall  not,  except  so  far.as  is  expressly  provided,  extend  to 
^^  Scotland  or  Ireland. 

Commonoe-       3. — ^This  Act  shall,  except  as  by  this  Act  otherwise  provided,  commence 
ment  of  Act  ^nd  come  into  operation- j&om  and  immediately  after  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and  eighty-three. 


PART  I. 

l^BOCEEDINGS    FROM  ACT  OF  BANKRUFTGT  TO  DISCHARGE. 

Acts  qf  Bankrvptey. 

Acts  of  4. — (1)  A  debtor  commits  an  act  of  bankruptcy  in  each  of  the  following 

bwikruptcy.  cases: — 

(a)  If  in  England  or  elsewhere  he  makes  a  conveyance  or  assignment 
of  his  property  to  a  trustee  or  trustees  for  the  b^efit  of  his  oeditors 
generaJly : 

{h)  If  in  England  or  elsewhere  he  makes  a  fraudulent  conveyance,  gift^ 
delivery,  or  transfer  of  his  property,  or  of  any  part  thereof : 

{o)  If  in  England  or  .elsewhere  he  makes  any  conveyance  or  transfer  of 
his  property  or  any  part  thereof,  or  creates  any  chaive  thereon  which 
woiUd  under  this  or  any  other  Act  be  void  as  a  fraudulent  preference 
if  he  were  adjudged  bankrupt : 

{d)  If  with  intent  to  defeat  or  delay  his  creditors  he  does  any  of  the 
following  things,  namely,  departs  out  of  England,  or  being  out  of 
England  remains  out  of  England,  or  departs  from  his  dwelling-house, 
or  otherwise  absents  hlmseS,  or  begins  to  keep  house  : 

{e)  If  execution  issued  against  him  has  lieen  levied  by  seizure  and  sale 
of  his  goods  under  process  in  an  action  in  any  Court,  or  in  any  civil 
proceeding  in  the  High  Court : 

(/)  If  he  files  in  the  Court  a  declaration  of  his  inability  to  pay  his 
debts  or  presents  a  bankruptcy  petition  against  himself : 

(^)  If  a  creditor  has  obtained  a  final  judgment  against  him  for  any 
amoimt,  and  execution  thereon  not  having  been  stayed,  has  served 
on  him  in  England,  or  by  leave  of  the  Court,  elsewhere,  a  bankruptcy 
notice  under  this  Act,  requiring  him  to  pay  the  judgment  debt  in 
^accordance  with  the  terms  of  the  judgment,  or  to  secure  or  compound 
for  it  to  the  satis&ction  of  the  creditor  or  the  Court,  and  he  does  not 
within  seven  days  after  service  of  the  notice,  in  case  the  service 
is  effected  in  England,  and  in  case  the  service  is  effected  elsewhere, 
then  within  the  time  limited  in  that  behalf  by  the  order  giving 
leave  to  effect  the  service,  either  comply  with  the  requirements  of 
the  notice,  or  satisfy  the  Court  that  he  has  a  counter-claim  set  off 
or  cross  demand  which  equals  or  exceeds  the  amount  of  the  judg- 
ment debt,  and  which  he  could  not  set  up  in  the  action  in  which  the 
judgment  was  obtained : 

(h)  If  the  debtor  gives  notice  to  any  of  his  creditors  that  he  has  sus- 
pended, or  tliat  he  is  about  to  suspend,  payment  of  his  debts. 
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(2)  A  bankruptcy  notice  under  this  Act  shall  be  in  the  prescribed  form,  46  A  47  Vict. 
and  shall  state  the   consequences  of   non-compliance  therewith,  and       ^-  ^^- 
shall  be  served  in  the  prescribed  manner. 

Bseeimng  Order, 

6. — Subject  to  the  conditions  hereinafter  specified,  if  a  debtor  commits  Joriadiotion 
an  act  of  bankruptcy  the  Court  may,  on  a  bankruptcy  petition  being  |^^^® 
presented  either  by  a  creditor  or  by  the  debtor,  make  an  order,  in  this  SSSot?"* 
Act  called  a  receiving  order,  for  the  protection  of  the  estate. 

6.— (1)  A  creditor  shall  not  be  entitled  to  present  a  bankruptcy  petition  Conditions 
against  a  debtor  unless —  on  which 

(a)  The  debt  owing  by  the  debtor  to  the  petitioning  creditor,  or,  if  two  SJjJ^J  °**^ 
or  more  creditors  join  in  the  petition,  the  aggregate  amoxmt  of  debts 
owing  to  the  several  petitioning  creditors,  amounts  to  fifty  pounds, 
and 
(h)  The  debt  is  a  liquidated  sum,  payable  either  immediately  or  at  some 

certain  future  time,  and 
(jo)  The  act  of  bankruptcy  on  which  the  petition  is  grounded  has 
occurred  within  three  months  before  the  presentation  of  the  petition, 
and 
(S)  The  debtor  is  domiciled  in  England,  or,  within  a  year  before  the 
date  of  the  presentation  of  the  petition,  has  ordinarily  resided  or  had 
a  dwelling-house  or  place  of  business  in  England. 
(2)  If  the  petitioning  creditor  is  a  secured  creditor,  he  must,  in  his 
petition,  either  state  that  he  is  willing  to  g^ive  up  his  security  for  the 
benefit  of  the  creditors  in  the  event  of  the  debtor  being  adjudged  bank- 
rupt, or  give  an  estimate  of  the  value  of  his  security.    In  the  latter 
case,  he  may  be  admitted  as  a  petitioning  creditor  to  the  extent  of  the 
balance  of  the  debt  due  to  him,  after  deducting  the  value  so  estimated  in 
the  same  manner  as  if  he  were  an  unsecured  creditor. 

7. — (1)  A  creditor's.petition  shall  be  verified  by  affidavit  of  the  creditor,  Prooeedings 
or  of  some  person  on  his  behalf  having  knowledge  of  the  facts,  and  "*^  ^'^_. 

«»^*o.^  :«  4-i,<^  .....fl^^M'Wn.^  ^»»»^.  -o  -D  'on  oreditor^B 

served  in  toe  prescribed  manner.  petition. 

(2)  At  the  hearing  the  Court  shall  require  proof  of  the  debt  of  the 
petitioning  creditor  of  the  service  of  the  petition,  and  of  the  act  of 
bankruptcy,  or,  if  more  than  one  act  of  bankruptcy  is  alleged  in  the 
petition,  of  some  one  of  the  alleged  acts  of  bankruptcy,  and,  if  satisfied 
with  the  proof,  may  make  a  receiving  order  in  pursuance  of  the 
petition. 

(3)  If  the  Court  is  not  satisfied  with  the  proof  of  the  petitioning  credi- 
toi^  debt,  or  of  the  act  of  bankruptcy,  or  of  the  service  of  the  petition, 
or  is  satisfied  by  the  debtor  that  he  is  able  to  pay  his  debt«,  or  that  for 
other  sufficient  cause  no  order  ought  to  be  made,  the  Court  may  dismiss 
the  petition. 

(4)  When  the  act  of  bankruptcy  relied  on  is  non-compliance  with  a 
bankruptcy  notice  to  pay,  secure,  or  compound  for  a  judgment  debt,  the 
Court  may,  if  it  thinks  fit,  stay  or  dismiss  the  petition  on  the  ground  that 
an  appeal  is  pending  from  the  judgment. 

(5)  Where  the  debtor  appears  on  the  petition,  and  denies  that  he  is  in- 
debted to  the  petitioner,  or  that  he  is  indebted  to  such  an  amount  as 
would  justify  the  petitioner  in  presenting  a  petition  against  him,  the 
Court,  on  such  security  (if  any)  being  given  as  the  Court  may  require 
for  payment  to  the  petitioner  of  any  debt  which  may  be  established 
against  him  in  due  course  of  law,  and  of  the  costs  of  establishing  the 
debt,  may  instead  of  dismissing  the  petition  stay  all  proceedings  on  the 
petition  for  such  time  as  may  be  required  for  trial  of  the  question  relating 
to  the  debt. 

(6)  Where  proceedings  are  stayed,  the  Court  may,  if  by  reason  of  the 
delay  caused  by  the  stay  of  proceedings  or  for  any  other  cause  it  thinks 
just,  make  a  receiving  order  on  the  petition  of  some  other  creditor,  and 
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shall  thereupon  dismiss,  on  snch  terms  as  it  thinks  jnst,  the  petition  in 
which  proceedings  have  heen  stayed  as  aforesaid. 

(7)  A  creditor's  petition  shall  not,  after  presentment,  be  withdrawn 
without  the  leave  of  the  Court. 

8. — (1)  A  debtor's  petition  shall  allege  that  the  debtor  is  unable  to  pay  his 
debts,  and  the  presentation  thereof  s^tll  be  deemed  an  act  of  foankraptcy 
without  the  previous  filing  by  the  debtor  of  any  dedaiation  of  inability 
to  pay  his  debts,  and  the  Court  shall  thereupon  make  a  receiving 
order. 

(2)  A  debtor's  petition  shall  not,  after  presentment,  be  withdrawn 
without  the  leave  of  the  Court. 

9. — (1)  On  the  making  of  a  receiving  order  an  official  receiver  shall  be 
thereby  constituted  receiver  of  the  property  of  the  debtor,  and  thereafter, 
except  as  directed  by  this  Act,  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any  remedy 
against  the  property  or  person  of  the  debtor  in  respect  of  the  debt,  or 
shall  commence  any  action  or  other  legal  proceedings  unless  with  the 
leave  of  the  Court  and  on  such  terms  as  the  Court  may  impose. 

(2)  But  this  section  shall  not  affect  the  povrer  of  any  secured  creditor 
to  realize  or  otherwise  deal  with  his  security  in  the  same  manner  as  he 
would  have  been  entitled  to  realize  or  deal  with'it  if  this  section  had  not 
been  passed. 

10. — (1)  The  Court  may,  if  it  is  shown  to  be  necessary  for  the  protection 
of  the  estate,  at  anytime  after  the  presentation  of  a  bankruptcy  petition, 
and  before  a  receiving  order  is  made,  appoint  the  official  receiver  to  be 
interim  receiver  of  the  property  of  the  debtor,  or  of  any  part  thereof, 
and  direct  him  to  take  immediate  possession  thereof  or  of  any  part 
thereof. 

(2)  The  Court  may  at  any  time  after  the  presentation  of  a  bankruptcy 
petition  stay  any  action,  execution,  or  other  legal  process  against  the 
property  or  person  of  the  debtor,  and  any  Court  in  which  proceedings  are 
pending  against  a  debtor  may,  on  proof  that  a  bankruptcy  petition  has 
been  presented  by  or  against  the  debtor,  either  stay  the  proceedings  or 
allow  them  to  continue  on  such  terms  as  it  may  think  just. 

11. — Where  the  Court  makes  an  order  staying  any  action  or  proceeding, 
or  staying  proceedings  generally,  the  order  may  be  served  by  sending  a 
copy  thereof,  under  the  seal  of  the  Court,  by  prepaid  post  letter  to  the 
address  for  service  of  the  plaintiff  or  other  party  prosecuting  such  pro- 
ceeding. 

12.--(1)  The  official  receiver  of  a  debtor's  estate  may,  on  the  application 
of  any  creditor  or  creditors,  and  if  satisfied  that  the  nature  of  the 
debtor's  estate  or  business  or  the  interests  of  the  creditors  generally 
require  the  appointment  of  a  special  manager  of  the  estate  or  business 
other  than  the  official  receiver,  appoint  a  manager  thereof  accordingly  to 
act  xmtil  a  trustee  is  appointed,  and  with  snch  powers  (including  any  of 
the  powers  of  a  receiver)  as  may  be  intrusted  to  him  by  the  official 
receiver. 

(2)  The  special  manager  shall  give  security  and  account  in  snch 
manner  as  the  Board  of  Trade  may  direct. 

(3)  The  special  manager  shall  receive  such  remuneration  as  the  credi- 
tors may,  by  resolution  at  an  ordinary  meeting,  determine,  or  in  default 
of  any  such  resolution,  as  may  be  prescribed. 

18. — Notice  of  every  receiving  onler,  stating  the  name,  address,  and  de- 
scription of  the  debtor,  the  date  of  the  order,  the  Court  by  which  the  order 
is  made,  and  the  date  of  the  petition,  shall  be  gazetted  and  advertised  in 
a  local  paper  in  the  prescribed  manner. 

14. — ^If  in  any  case  where  a  receiving  order  has  been  made  on  a  bank- 
ruptcy petition  it  shall  appear  to  the  Court  by  which  such  order  was 
made,  upon  an  application  by  the  official  receiver,  or  any  creditor  or  other 
person  interested,  that  a  majority  of  the  creditors  in  number  and  value 
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are  resident  in  Scotland  or  in  Ireland,  and  that  from  the  situation  of  the  46  &47  Vict. 
property  of  the  debtor,  or  other  causes,  his  estate  and  effects  ought  to  be       ^  ^^- 
distributed  among  the  creditors  under  the  Bankrupt  or  Insolvent  Laws 
of  Scotland  or  Ireland,  the  said  Court,  after  such  inquiry  as  to  it  shall 
seem  fit,  may  rescind  the  receiving  order  and  stay  all  proceedings  on,  or 
dismiss  the  petition  upon  such  terms,  if  any,  as  the  Court  may  think  fit. 

Proceedings  consequent  on  Order. 

15. — (1)  As  soon  as  may  be  after  the  making  of  a  receiving  order  FiTBt  and 
against  a  debtor  a  general  meeting  of  his  creditors  (in  this  Act  referred  o^^^  moot- 
to  as  the  first  meeting  of  creditors)  shall  be  held  for  the  purpose  of  con-  ^J^'J^^ 
sidering  whether  a  proposal  for  a  composition  or  scheme  of  arrange- 
ment shall  be  entertained,  or  whether  it  is  expedient  that  the  debtor 
shall  be  adjudged  bankrupt,  and  generally  a^  to  the  mode  of  dealing  with 
the  debtor's  property. 

(2)  With  respect  to  the  summoning  of  and  proceedings  at  the  first  and 
other  meetings  of  creditors,  the  rules  in  the  First  Schedule  shall  be 
observed. 

16. — (1)  Where  a  receiving  order  is  made  against  a  debtor,  he  shall  make  Debtor's 
out  and  submit  to  the  official  receiver  a  statement  of  and  in  relation  to  statement  of 
his  a&urs  in  the  prescribed  form,  verified  by  affidavit,  and  showing  the  <^^"- 
particulars  of  the  debtor's  assets,  debts,  and  liabilities,  the  names,  resi- 
dences, and  occupations  of  his  creditors,  the  securities  held  by  them 
respectively,  the  dates  when  the  securities  were  respectively  given, 
and  such  further  or  other  information  as  may  be  prescribed  or  as  the 
official  receiver  may  require. 

(2)  The  statement  shall  be  so  submitted  within  the  following  times, 
namely: 

(i.)  If  the  order  is  made  on  the  petition  of  the  debtor,  within  three 

days  from  the  date  of  the  order; 
(ii.)  If  the  order  is  made  on  the  petition  of  a  creditor,  within  seven 
days  from  the  date  of  the  order. 
But  the  Court  may,  in  either  ca^,  for  special  reasons,  extend  the 
time. 

(3)  If  the  debtor  fails  without  reasonable  excuse  to  comply  with  the 
requirements  of  this  section,  the  Court  may,  on  the  tipplication  of  the 
official  receiver,  or  of  any  creditor,  adjudge  him  bankrupt. 

(4)  Any  person  stating  himself  in  writing  to  be  a  creditor  of  the  bank- 
rupt may,  personally  or  by  agent,  inspect  this  statement  at  all  reasonable 
times,  and  take  any  copy  thereof  or  extract  therefrom,  but  any  person 
untruthfully  so  stating  himself  to  be  a  creditor  shall  be  guilty  of  a  con- 
tempt of  Court,  and  sbedl  be*  punishable  accordingly  on  the  application  of 
the  trustee  or  official  receiver. 

Public  Mjomvnation  of  Debtor. 

17. — (1)  Where  the  Court  makes  a  receiving  order  it  shall  hold  a  public  Public  ex- 
sitting,  on  a  day  to  be  appointed  by  the  Court,  for  the  examination  of  the  ^JjJJtor" 
debtor,  and  the  debtor  shall  attend  thereat,  and  shall  be  examined  as  ^ 
to  his  conduct,  dealings,  and  property. 

(2)  The  examination  shall  be  held  as  soon  as  conveniently  may  be  after 
the  expiration  of  the  time  for  the  submission  of  the  debtor's  statement 
of  affairs. 

(3)  The  Court  may  adjourn  the  examination  from  time  to  time. 

(4)  Any  creditor  who  has  tendered  a  proof,  or  his  representative 
authorized  in  writing,  may  question  the  debtor  concerning  his  affairs 
and  the  causes  of  his  failure. 

(5)  The  official  receiver  shall  take  part  in  the  examination  of  the 
debtor;  and  for  the  purpose  thereof,  if  specially  authorised  by  the 
Board  of  Trade,  may  employ  a  solicitor  with  or  without  counsel. 


meut 
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4dA47yicrr.      (6)  If  a  trustee  is  appointed  before  the  concliisioQ  of  the  examination 
^•^^'       he  may  take  part  therein. 

(7)  The  Gonrt  may  put  snch  questions  to  the  debtor  as  it  may  think 
expedient. 

(8)  The  debtor  shall  be  examined  upon  oath,  and  it  shall  be  his  duty 
to  answer  all  such  questions  as  the  Court  may  put  or  allow  to  be  pat  to 
him.  Buch  notes  of  the  examination  as  the  Court  thinks  proper  shall 
be  taken  down  in  writing,  and  shall  be  read  over  to  and  signed  by 
the  debtor,  and  may  thereafter  be  used  in  evidence  against  him ;  they 
shall  also  be  open  to  the  inspection  of  any  creditor  at  all  reasonable 
times. 

(9)  When  the  Court  is  of  opinion  that  the  afEairs  of  the  debtor  have 
been  sufficiently  investigated,  it  shall,  by  order,  decliure  that  his  exami- 
nation is  concluded,  but  such  order  shall  not  be  made  until  after  the  day 
appointed  for  the  first  meeting  of  creditors. ' 

OompatUion  or  Seheme  cf  Arrangement, 

Powttr  for  18.— <1)  The  creditors  may  at  the  first  meeting  or  any  adjournment 
oreditorato  thereof,  by  special  resolution,  resolve  to  entertain  a  proposal  for  a 
Oa^iot  composition  in  satisfaction  of  the  debts  due  to  them  from  the  debtor, 
prove  oom^  ^r  a  proposal  for  a  scheme  of  arrangement  of  the  debtor's  affiurs. 
portion  or  (2)  The  composition  or  scheme  shall  not  be  binding  on  the  creditors 
unless  it  is  confirmed  by  a  resolution  passed  (by  a  majority  in  number 
representing  three  fourths  in  value  of  all  the  auditors  who  have  proved) 
at  a  subsequent  meeting  of  the  creditors,  and  is  approved  by  the  Court. 
Any  creditor  who  has  proved  his  debt  may  assent  to  or  dissent  from 
such  composition  or  scheme  by  a  letter  addressed  to  the  official  receiver 
in  the  prescribed  form,  and  attested  by  a  witness,  so  as  to  be  received 
by  such  official  receiver  not  later  than  the  day  preceding  such  subsequent 
meeting,  and  such  creditor  shall  be  taken  as  being  present  and  voting  at 
such  meeting. 

(8)  The  subsequent  meeting  shall  be  summoned  by  the  official  receiver 
by  not  less  than  seven  days'  notice,  and  shall  not  be  held  until  after  the 
public  examination  of  the  debtor  is  concluded.  The  notice  shall  state 
generally  the  terms  of  the  proposal,  and  shall  be  accompanied  by  a 
report  of  the  official  receiver  thereon. 

(4)  The  debtor  or  the  official  receiver  may,  after  the  composition  or 
scheme  is  accepted  by  the  creditors,  apply  to  the  Court  to  approve  it, 
and  notice  of  the  time  appointed  for  hearing  the  application  shall  be 
given  to  each  creditor  who  has  proved. 

(5)  The  Court  shall,  before  approving  a  composition  or  scheme,  hear  a 
report  of  the  official  receiver  as  to  the  terms  of  the  composition  or 
scheme  and  as  to  the  conduct  of  the  debtor,  and  any  objections  which 
may  be  made  by  or  on  behalf  of  any  creditor. 

(6)  If  the  Court  is  of  opinion  that  tbe  terms  of  the  composition  or 
scheme  are  not  reasonable,  or  are  not  calculated  to  benefit  the  general 
body  of  creditors,  or  in  any  case  in  which  the  Court  is  required  under 
this  Act  where  the  debtor  is  adjudged  bankrupt  to  refuse  his  discharge, 
the  Court  shall,  or  if  any  such  facts  are  proved  as  would  under  this  Act 
justify  the  Court  in  refusing,  qualifying,  oi  suspending  the  debtor's 
discharge,  the  Court  may,  in  its  discretion,  refuse  to  approve  the 
composition  or  scheme. 

(7)  If  the  Court  approves  the  composition  or  scheme,  the  approval 
may  be  testified  by  the  seal  of  the  Court  being  attached  to  the  instru- 
ment containing  the  terms  of  the  composition  or  scheme,  or  by  the 
terms  being  embodied  in  an  order  of  the  Court. 

(8)  A  composition  or  scheme  accepted  and  approved  in  pursuance  of 
this  section  shall  be  binding  on  all  the  creditors  so  far  as  relates  to  any 
debts  due  to  them  from  the  debtor  and  provable  in  bankruptcy. 

(9)  A  certificate  of  the  official  receiver  that  a  compositioQ  or  scheme 
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has  been  duly  accepted  and  approved  shall,  in  the  absence  of  fraud,  be  46ft47  Vicr. 
condnsive  as  to  its  validity.  ^'  5** 

(10)  The  provisions  of  a  composition  or  scheme  under  this  section 
may  be  enforced  by  the  Court  on  application  by  any  person  interested, 
and  any  disobedience  of  an  order  of  the  Court  made  on  the  application 
shall  be  deemed  a  contempt  of  Court. 

(11)  If  default  is  made  in  payment  of  any  instalment  due  in  pursu- 
ance of  the  composition  or  scheme,  or  if  it  appears  to  the  Court,  on 
satisfactory  evidence,  that  the  composition  or  scheme  cannot  in  con- 
sequence of  legal  difficulties,  or  for  any  sufficient  cause,  proceed  without 
injustice  or  undue  delay  to  the  creditors  or  to  the  debtor,  or  that  the 
approval  of  the  Court  was  obtained  by  fraud,  the  Court  may,  if  it  thinks 
fit,  on  application  by  any  creditor,  adjudge  the  debtor  bankrupt,  and 
annul  the  composition  or  scheme,  but  without  prejudice  to  the  validity 
of  any  sale,  disposition,  or  payment  duly  made,  or  thing  duly  done 
under  or  in  pursuance  of  the  composition  or  scheme.  Where  a  debtor 
is  adjudged  bankrupt  under  this  sub-section  any  debt  provable  in  other 
respects,  which  has  been  contracted  before  the  date  of  the  adjudication, 
shidl  be  provable  in  the  bankruptcy. 

(12)  If,  xmder  or  in  pursuance  of  a  composition  or  scheme,  a  trustee 
is  appointed  to  administer  the  debtor's  property  or  manage  his  business, 
Part  V.  of  this  Act  shall  apply  to  the  trustee  as  if  he  were  a  trustee  in  a 
bankruptcy,  and  as  if  the  terms  "  bankruptcy,"  "  bankrupt,"  and  **  order 
of  adjudication  "  included  respectively  a  composition  or  scheme  of  ar- 
rangement, a  compounding  or  arranging  debtor,  and  order  approving  the 
composition  or  scheme. 

(13)  Part  III.  of  this  Act  shall,  so  &ur  as  the  nature  of  the  case  and 
the  terms  of  the  composition  or  scheme  admit,  apply  thereto,  the  same 
interpretation  being  given  to  the  words  "trustee,"  "bankruptcy,"  "bank- 
rupt," and  "  order  of  adjudication,"  as  in  the  last  preceding  sub-section. 

(14)  No  composition  or  scheme  shall  be  approved  by  the  Court  which 
does  not  provide  for  the  payment  in  priority  to  other  debts  of  all  debts 
directed  to  be  so  paid  in  the  distribution  of  the  property  of  a  bankrupt. 

(15)  The  acceptance  by  a  creditor  of  a  composition  or  scheme  shall 
not  release  any  person  who  under  this  Act  would  not  be  released  by  an 
order  of  discharge  if  the  debtor  had  been  adjudged  bankrupt. 

19. — Notwithstanding  the  acceptance  and  approval  of  a  composition  jQfeot  of 
or  scheme,  such  composition  or  scheme  shall  not  be  binding  on  any  composition 
creditor  so  far  as  regards  a  debt  or  liability  from  which,  under  the  ^  "cheme. 
provisions  of  this  Act,  the  debtor  would  not  be  dischaiged  by  on  order 
of  discharge  in  bankruptcy,  unless  the  creditor  assents  to  the  composi- 
tion or  scheme. 

AdjuduiaHon  cf  Bankrupteif. 

20. — (1)  Where  a  receiving  order  \b  made  against  a  debtor,  then,  if  the  AdiJndioa- 
creditors  at  the  first  meeting  or  any  adjournment  thereof  by  oxdinary  ^^IJJ^**^* 
resolution  resolve  that  the  debtor  be  adjudged  bankrupt,  or  pass  no  ^£pj^^ 
resolution,  or  if  the  creditors  do  not  meet,  or  if  a  composition  or  scheme  not  aooepted 
is  not  accepted  or  approved  in  pursuance  of  this  Act  within  fourteen  or  ^pprom. 
days  after  the  conclusion  of  the  examination  of  the  debtor  or  such 
further  time  as  the  Court  may  allow,  the  Court  shall  adjudge  the  debtor 
bankrupt ;  and  thereupon  the  property  of  the  bankrupt  shall  become 
divisible  among  his  creditors  and  shall  vest  in  a  trustee. 

(2)  Notice  of  every  order  adjud^ng  a  debtor  bankrupt,  stating  the 
name,  address,  and  description  of  the  bankrupt,  the  date  of  the  adjudi- 
cation, and  the  Court  by  which  the  adjudication  is  made,  shall  be 
gazetted  and  advertised  in  a  local  paper  in  the  prescribed  manner,  and 
the  date  of  the  order  shall  for  the  purposes  of  this  Act  be  the  date  of 
the  adjudication. 

21.--^1)  Where  a  debtor  is  adjudged  bankrupt,  or  the  creditors  have  Appoint- 
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4«  A  47  Vict,  resolved  that  he  be  adjudged  bankrupt^  the  crediton  may,  bj  oidinary 
^'  **•  resolution,  appoint  some  fit  person,  whether  a  creditor  or  not,  to  fill  the 
office  of  trustee  of  the  property  of  the  bankrupt ;  or  thej  may  resolve 
to  leave  his  appointment  to  the  committee  of  inspection  hereinafter 
mentioned. 

(2)  The  person  so  appointed  shall  give  security  in  manner  prescribed 
to  the  satistiustion  of  the  Board  of  Trade,  and  the  Board,  if  satisfied 
with  the  security,  shall  certify  that  his  appointment  has  been  duly 
made,  unless  they  object  to  the  appointment  on  the  ground  that  it 
has  not  been  made  in  g^od  &ith  by  a  majority  in  value  of  the  creditors 
voting,  or  that  the  person  appointed  is  not  fit  to  act  as  trustee,  or  that 
his  connection  with  or  relation  to  the  bankrupt  or  his  estate  or  any 
particular  creditor  makes  it  difficult  for  him  to  act  with  impartiality  in 
the  interests  of  the  creditors  generally. 

(3J)  Provided  that  where  the  Board  make  any  such  objection  they 
shall,  if  so  requested  by  a  majority  in  value  of  the  creditors,  notify  the 
objection  to  the  High  Court,  and  thereupon  the  High  Court  may  decide 
on  its  validity. 

(4)  The  appointment  of  a  trustee  shall  take  efEect  as  from  the  date  of 
the  certificate. 

(6)  The  official  receiver  shall  not,  save  as  by  this  Act  provided,  be 
the  trustee  of  the  banlmipt*s  property. 

(6)  If  a  trustee  is  not  appointed  by  the  creditors  within  four  weeks 
from  the  date  of  the  adjudication,  or,  in  the  event  of  negotiations  for  a 
composition  or  scheme  beii^  pending  at  the  expiration  of  those  four 
weeks,  then  within  seven  days  from  the  close  of  those  negotiations  by 
the  refusal  of  the  creditors  to  accept,  or  of  the  Court  to  approve,  the 
composition  or  scheme,  the  official  receiver  shall  report  the  matter  to 
the  Board  of  Trade,  and  thereupon  the  Board  of  Trade  shall  appoint 
some  fit  person  to  be  trustee  of  the  bankrupt's  property,  and  shall  certify 
the  appointment. 

(7)  Provided  that  the  creditors  or  the  committee  of  inspection  (if  so 
authorized  by  resolution  of  the  creditors)  may,  at  any  subsequent  time, 
if  they  think  fit,  appoint  a  trustee,  and  on  the  appointment  being  made 
and  certified  the  person  appointed  shall  become  trustee  in  the  place  of  the 
person  appointed  by  the  Board  of  Trade. 

(8)  When  a  debtor  is  adjudged  bankrupt  after  the  first  meeting  of  cre- 
ditors has  been  held,  and  a  trustee  has  not  been  appointed  prior  to  the 
adjudication,  the  official  receiver  shall  forthwith  summon  a  meeting  of 
creditors  for  the  purpose  of  appointing  a  trustee. 

Committee        ^^- — W  ^^^  creditors,  qualified  to  vote,  may  at  their  first  or  any 
of  in-  subsequent  meeting,  by  resolution,  appoint  from  among  the  creditors 

■P«*i<»^'  qualified  to  vote,  or  the  holders  of  general  proxies  or  general  powers  of 
attorney  from  such  creditors,  a  conmiittee  of  inspection  for  the  purpose 
of  superintending  the  administration  of  the  bankrupt's  property  by  the 
trustee.  The  committee  of  inspection  shall  consist  of  not  more  than  five 
nor  less  than  three  persons. 

(2)  The  committee  of  inspection  shall  meet  at  such  times  as  they  shall 
from  time  to  time  appoint,  and  failing  such  appointment,  at  least  onoe 
a  month ;  and  the  trustee  or  any  member  of  the  committee  may  also 
call  a  meeting  of  the  committee  as  and  when  he  thinks  necessary. 

(3)  The  committee  may  act  by  a  majority  of  their  members  present  at 
a  meeting,  but  shall  not  act  unless  a  majority  of  the  committee  are  pre- 
sent at  the  meeting. 

(4)  Any  member  of  the  committee  may  resign  his  office  by  notice  in 
writing  signed  by  him,  and  delivered  to  the  trustee. 

(5)  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or 
arranges  with  his  creditors,  or  is  absent  from  five  consecutive  meetidgs 
of  the  committee,  his  office  shall  thereupon  become  vacant. 

(6)  Any  member  of  the  committee  may  be  removed  by  an  ordinary 


TUB  BANKBtTPTOT  AOt,   188S.  1499 

reBolQtion  at  any  meeting  of  creditors  of  which  seven  days'  notice  has  46ft47VicT. 
been  given,  stating  the  object  of  the  meeting.  ^'  ^^• 

(7)  On  a  vacancy  ocoorring  in  the  office  of  a  member  of  the  committee, 
the  tmstee  shall  forthwith  summon  a  meeting  of  creditors  for  the  purpose 
of  filling  the  vacancy,  and  the  meeting  may,  by  resolution,  appoint 
another  creditor  or  other  person  eligible  as  above  to  fill  the  vacancy. 

(8)  The  continuing  members  of  the  committee,  provided  there  be  not 
less  than  two  such  continuing  members,  may  act  notwithstanding  any 
vacancy  in  their  body ;  and  where  the  number  of  members  of  the  com- 
mittee of  inspection  is  for  the  time  being  less  than  five,  the  creditors 
may  increase  that  number  so  that  it  do  not  exceed  five. 

(9)  If  there  be  no  committee  of  inspection,  any  act  or  thing  or  any  direc- 
tion or  permission  by  this  Act  authorized  or  required  to  be  done  or  given 
by  the  committee  may  be  done  or  given  by  the  Board  of  Trade  on  the 
application  of  the  trustee. 

23. — (1)  Where  a  debtor  is  adjudged  bankrupt  the  creditors  may,  if  Power  to 
they  thiiQc  fit,  at  any  time  after  the  adjudication,  by  special  resolution,  ■^"^S*  ~°*" 
resolve  to  entertain  a  proposal  for  a  composition  in  satisfaction  of  the  £^em"iSter 
debts  due  to  them  under  the  bankruptcy,  or  for  a  scheme  of  arrange-  bankraptcy 
ment  of  the  bimkrupt's  afiEairs ;  and  thereupon  the  same  proceedings  a^Jadiaa- 
shall  be  taken  and  the  same  consequences  shall  ensue  as  in  the  case  of  a  ^^^^' 
composition  or  scheme  accepted  before  adjudication. 

(2)  If  the  Court  approves  the  composition  or  scheme  it  may  make  an 
order  annulling  the  bankruptcy  and  vesting  the  property  of  the  bankrupt 
in  him  or  in  such  other  person  as  the  Court  may  appoint,  on  such  terms, 
and  subject  to  such  conditions,  if  any,  as  the  Court  may  declare. 

(3)  If  default  is  made  in  payment  of  any  instalment  due  in  pursuance 
of  .the  composition  or  scheme,  or  if  it  appears  to  the  Court  that  the  com- 
position or  scheme  cannot  proceed  without  injustixse  or  undue  delay,  or 
that  the  approval  of  the  Court  was  obtained  by  fraud,  the  Court  may,  if 
it  thinks  fit,  on  application  by  any  person  interested,  adjudge  the  debtor 
bankrupt,  and  annul  the  composition  or  scheme,  but  without  prejudice 
to  the  validity  of  any  sale,  disposition,  or  payment  duly  made,  or  thing 
duly  done,  under  or  in  pursuance  of  the  composition  or  scheme.  ¥^ere 
a  debtor  is  adjudged  bankrupt  under  this  sub-section,  all  debts,  provable 
in  other  respects,  which  have  been  contracted  before  the  date  of  such 
adjudication  shall  be  provable  in  the  bankruptcy. 

Ckmirol  over  Person  and  Property  of  Debtor. 

24. — (1)  Every  debtor  against  whom  a  receiving  order  is  made  shall.  Duties  of 
unless  prevented  by  sickness  or  other  sufficient  cause,  attend  the  first  debtor  ae  to 
meeting  of  his  creditors,  and  shall  submit  to  such  examination  and  give  ^^^JI!!^,. 
such  iiSormation  as  the  meeting  may  require.  ^n  of  p^^- 

(2)  He  shall  give  such  inventory  of  his  property,  such  list  of  his  credi-  perty. 
tors  and  debtors,  and  of  the  debts  due  to  and  from  them  respectively, 
submit  to  such  examination  in  respect  of  his  property  or  his  creditors, 
attend  such  other  meetings  of  his  creditors,  wait  at  such  times  oil  the 
official  receiver,  special  manager,  or  trustee,  execute  such  powers  of 
attorney,  conveyances,  deeds,  and  instruments,  and  generally  do  all  such 
acts  and  things  in  relation  to  his  property  and  the  distribution  of  the 
proceeds  amongst  his  creditors,  as  may  be  reasonably  required  by  the 
official  receiver,  special  manager,  or  trustee,  or  may  be  prescribed  by 
general  rules,  or  be  directed  by  the  Court  by  any  special  order  or  orders 
made  in  reference  to  any  particular  case,  or  miade  on  the  occasion  of 

any  special  application  by  the  official  receiver,  special  manager,  trustee, 
or  any  creditor  or  person  interested. 

(3)  He  shall,  if  adjudged  bankrupt,  aid,  to  the  utmost  of  his  power, 
in  the  realization  of  his  property  and  the  distribution  of  the  proceeds 
among  his  creditors. 

(4)  If  a  debtor  wilfully  fails  to  perform  the  duties  imposed  on  him  by 
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46  ft  47  Vict,  this  section,  or  to  deliver  up  pofisession  of  any  part  of  his  property,  which 
"•  ^^'  iB  divisible  amongst  his  creditors  under  this  Act,  and  which  is  for  the 
time  being  in  his  possession  or  xmder  his  control,  to  the  official  receiver 
or  tq  the  trostee,  or  to  any  person  authorised  by  the  Court  to  take  pos- 
session of  it,  he  shall,  in  addition  to  any  other  punishment  to  which 
he  may  be  subject,  be  guilty  of  a  contempt  of  Court,  and  may  be  punished 
accordingly. 
Amtof  25.— -(1)  The  Court  may,  by  warrant  addressed  to  any  constable  or 

oalrtiS'^.*'  proscribed  officer  of  the  Court,  cause  a  debtor  to  be  arrested,  and  any 
enmsunoei.   books,  papers,  money,  and  g^oods  in  his  possession  to  be  seized,  and  him 
and  them  to  be  safely  kept  as  prescribed  until  such  time  as  the  Court 
may  order  under  the  following  circumstances : 
{a)  If  after  a  bankruptcy  notice  has  been  issued  under  this  Act,  or 
after  presentation  of  a  bankruptcy  petition  by  or  against  him,  it 
appears  to  the  Court  that  there  is  probable  reason  for  believing  that 
he  is  about  to  abscond  with  a  view  of  avoiding  payment  of  the  debt  in 
respect  of  which  the  bankruptcy  notice  was  issued,  or  of  avoiding 
service  of  a  bankruptcy  petition,  or  of  avoiding  appearance  to  any  such 
petition,  or  of  avoiding  examination  in  respect  of  his  affsiTs,  or  of 
otherwise  avoiding,  delaying,  or  embarrassing  proceedings  in  bank- 
ruptcy against  him. 
{b)  If,  after  presentation  of  a  bankruptcy  petition  by  or  against  him, 
it  appears  to  the  Court  that  there  is  probable  cause  for  believing 
that  he  is  about  to  remove  his  goods  with  a  view  of  preventing  or 
delaying  possession  being  taken  of  them  by  the  official  receiver  or 
trustee,  or  that  there  is  probable  ground  for  believing  that  he  has 
concealed  or  is  about  to  conceal  or  destroy  any  of  his  goods,  or  any 
books,  documents,  or  writings,  which  might  be  of  use  to  his  creditors 
in  the  course  of  his  bankruptcy. 
{e)  If,  after  service  of  a  bankruptcy  petition  on  him,  or  after  a  receiv- 
ing order  is  made  against  him,  he  removes  any  goods  in  his  posses- 
sion above  the  value  of  five  pounds,  without  the  leave  of  the  official 
receiver  or  trustee. 
{d)  If,  without  good  cause  shown,  he  &ils  to  attend  any  examination 

ordered  by  the  Court. 
Provided  that  no  arrest  upon  a  bankruptcy  notice  shall  be  valid  and 
protected  unless  the  debtor  before  or  at  the  time  of  his  arrest  shall  be 
served  with  such  bankruptcy  notice. 

(2)  No  payment  or  composition  made  or  security  given  after  arrest 
made  under  this  section  shall  be  exempt  from  the  provisions  of  this  Act 
relating  to  fraudulent  preferences. 
Be-direoUon      26. — ¥^ere  a  receiving  order  ia  made  against  a  debtor,  the  Court,  on 
fitSS^''*     the  application  of  the  official  receiver  or  trustee,  may  from  time  to  time 
order  that  for  such  time,  not  exceeding  three  months,  as  the  Court  thinks 
fit,  post  letters  addressed  to  the  debtor  at  any  place,  or  places,  men- 
tioned in  the  order  for  re-direction  shall  be  re-directed,  sent  or  delivered 
by  the  PostmaBter-General,  or  the  officers  actingunder  him,  to  the  official 
receiver,  or  the  trustee,  or  otherwise  as  the  Court  directs,  and  the  same 
shall  be  done  accordingly. 
Dijooveiyof      27.— (1)  The  Court  may,  on  the  application  of  the  official  receiver  or 
nwwS^^I       trustee,  at  any  time  after  a  receiving  order  has  been  made  against  a  debtor, 
T^^'^y-      sunmion  before  it  the  debtor  or  his  wife,  or  any  person  known  or  suspected 
to  have  in  his  possession  any  of  the  estate  or  effects  belonging  to  the 
debtor,  or  supposed  to  be  indebted  to  the  debtor,  or  any  person  whom 
the  Court  may  deem  capable  of  giving  information  respecting  the  debtor, 
his  dealings  or  property,  and  the  Court  may  require  any  such  person  to 
produce  any  documents  in  his  custody  or  power  relating  to  the  debtor,  his 
dealings  or  property. 

(2)  If  any  person  so  summoned,  after  having  been  tendered  a  reason- 
able sum,  refuses  to  come  before  the  Court  at  the  time  appointed,  or 
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refuses  to  produce  any  such  document,  having  no  lawful  impediment  46^47  Vict. 
made  known  to  the  Court  at  the  time  of  its  sitting  and  allowed  b j  it,  the  ^  ^*  ^^■ 
Ck>urt  may,  by  warrant,  cause  him  to  be  apprehended  and  brought  up  for  ~ 
examination. 

(3)  The  Court  may  examine  on  oath,  either  by  word  of  mouth  or  by 
written  interrogatories,  any  person  so  brought  before  it  concerning  the 
debtor,  his  dealings  or  property. 

(4)  If  any  person  on  examination  before  the  Court  admits  that  he  is 
indebted  to  the  debtor,  the  Court  may,  on  the  application  of  the  official 
receiver  or  trustee,  order  him  to  pay  to  the  receiver  or  trustee,  at  such 
time  and  in  such  manner  as  to  the  Court  seems  expedient,  the  amount 
admitted,  or  any  part  thereof,  either  in  full  discharge  of  the  whole 
amount  in  question  or  not,  as  the  Court  thinks  fit,  with  or  without  costs 
of  the  examination. 

(5^  If  any  person  on  examination  before  the  Court  admits  that  he  has 
in  his  possession  any  property  belonging  to  the  debtor,  the  Court  may, 
on  the  application  of  the  official  receiver  or  trustee,  order  him  to  deliver 
to  the  official  receiver  or  trustee  such  property,  or  any  part  thereof,  at 
such  time,  and  in  such  manner,  and  on  such  terms  as  to  the  Court  may 
seem  just. 

(6)  The  Court  may,  if  it  think  fit,  order  that  any  person  who  if  in 
England  would  be  liable  to  be  brought  before  it  under  this  section 
shall  be  examined  in  Scotland  or  Ireland,  or  in  any  other  place  out  of 
England. 

DUoharge  of  Bankrupt. 

28. — (1)  A  bankrupt  may,  at  any  time  after  being  adjudged  bankrupt.  Discharge  of 
apply  to  the  Court  for  an  order  of  discharge,  and  the  Court  shall  appoint  bankrapi. 
a  day  for  hearing  the  application,  but  the  application  shall  not  be  heard 
until  the  pubHc  examination  of  the  bankrupt  is  concluded.    The  appli- 
cation shall  be  heaid  in  open  Court, 

(2)  On  the  hearing  of  the  application  the  Court  shall  take  into  con- 
sideration a  report  of  the  official  receiver  as  to  the  bankrupt's  conduct 
and  afbirs,  and  may  either  grant  or  refuse  an  absolute  order  of  discharge, 
or  suspend  the  operation  of  the  order  for  a  specified  time,  or  grant  an 
order  of  discharge  subject  to  any  conditions  with  respect  to  any  earnings 
or  income  which  may  afterwards  become  due  to  the  bankrupt,  or  with 
respect  to  his  after-acquired  property:  Provided  that  the  Court  shall 
refuse  the  discharge  in  all  cases  where  the  bankrupt  has  committed  any 
misdemeanour  under  this  Act,  or  Part  U.  of  the  Debtors  Act,  1869,  or  any 
amendment  thereof,  and  shall,  on  proof  of  any  of  the  facts  hereinafter 
mentioned,  either  refuse  the  order,  or  suspend  the  operation  of  the  order 
for  a  specified  time,  or  grant  an  order  of  discharge,  subject  to  such  con- 
ditions as  aforesaid. 
(3^  The  facts  hereinbefore  referred  to  are — 

(a)  That  the  bankrupt  has  omitted  to  keep  such  books  of  account  as  are 

usual  and  proper  in  the  business  carried  on  by  him  and  as  sufficiently 

disclose  his  bnisiness  transactions  and  financial  position  within  the 

three  years  immediately  precedine  his  bankruptcy : 

(&)  That  the  bankrupt  has  continued  to  trade  after  knowing  himself  to 

be  insolvent : 
(0)  That  the  bankrupt  has  contracted  any  debt  provable  in  the  bank- 
ruptcy, without  having  at  the  time  of  contracting  it  any  reasonable 
or  probable  ground  of  expectation  (proof  whereof  shall  lie  on  him)  of 
beiog  able  to  pay  it : 

(d)  That  the  bankrupt  has  brought  on  his  bankruptcy  by  rash  and 
hazardous  speculations  or  unjustifiable  extravagance  in  living : 

(e)  That  the  bankrupt  has  put  any  of  his  creditors  to  unnecessary 
expense  by  a  frivolous  or  vexatious  defence  to  any  action  properly 
brought  against  him : 


1502 


THB    BANKBUFTOT  ACf,  188S. 


40  ft  47  Vict. 
c  52. 


Fmadnlent 
aettlementa. 


Effect  of 
order  of 
diBoharge. 


(/)  That  the  bankrapt  has  within  Uuea  months  prooeding  the  date  of 
the  leceiTing  order,  when  unable  to  pay  hu  debts  as  they  become 
due,  given  an  undue  pief erenoe  to  any  of  his  cieditozs : 

(^)  That  the  bankrupt  has  on  any  previous  occasion  been  adjudged 
bankrupt,  or  made  a  statutory  composition  or  arrangement  ^th  his 
creditors: 

(A)  That  the  bankrupt  has  been  guilty  of  any  fraud  or  frandnleiit 
breach  of  trust. 

(4)  For  the  purjpoees  of  this  section  the  report  of  the  official  receiver 
shall  be  primii  faae  evidence  of  the  statements  therein  contained. 

(5)  Notice  of  the  appointment  by  the  Court  of  the  day  for  hearing  the 
application  for  discharge  shall  be  published  in  the  prescribed  manner 
and  sent  fourteen  days  at  least  before  the  day  so  appointed  to  each 
creditor  who  has  proved,  and  the  Court  may  hear  the  official  receiver  and 
the  trustee,  and  may  also  hear  any  creditor.  At  the  hearing  the  Court 
may  put  such  questions  to  the  debtor  and  receive  such  evidence  as  it 
may  think  fit. 

(6)  The  Court  may,  as  one  of  the  conditions  referred  to  in  this  section, 
require  the  bankrupt  to  consent  to  judgment  being  entered  against  him 
by  the  official  receiver  or  trustee  for  any  balance  of  the  debts  provable 
xmder  the  bankruptcy  which  is  not  satisfied  at  the  date  of  his  disohaige ; 
but  in  such  case  execution  shall  not  be  issued  on  the  judgment  without 
leave  of  tiie  Court,  which  leave  may  be  given  on  proof  that  the  bankmpt 
has  since  his  discharge  acquired  property  or  income  available  for  pay- 
ment of  his  debts. 

(7)  A  discharged  bankrupt  shall,  notwithstanding  his  discharge,  give 
such  assistance  as  the  trustee  may  require  in  the  realization  and 
distribution  of  such  of  his  property  as  is  vested  in  the  trustee,  and  if  he 
faHs  to  do  so  he  shall  be  guilty  of  a  contempt  of  Court ;  and  the  Court 
may  also,  if  it  thinks  fit,  revoke  his  disohaige,  but  without  prejudice  to 
the  vsLlidity  of  any  sale,  disposition,  or  payment  duly  made  or  thing  duly 
done  subsequent  to  the  discharge,  but  before  its  revocation. 

29. — In  either  of  the  following  cases ;  that  is  to  say, 

(1)  In  the  case  of  a  settlement  made  before  and  in  consideration  of 
marriage  where  the  settlor  is  not  at  the  time  of  making  the  settle- 
ment able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement ;  or 

(2)  In  the  case  of  any  covenant  or  contract  made  in  consideration  of 
marriage  for  the  future  settlement  on  or  for  the  settlor's  wife  or 
childr^  of  any  money  or  property  wherein  he  had  not  at  the  date 
of  his  marriage  any  estate  or  interest  (not  being  money  or  property 
of  or  in  right  of  his  wife) ; 

if  the  settlor  is  adjudged  bankrupt  or  compounds  or  arranges  with  his 
creditors,  and  it  appears  to  the  Court  that  such  settlement,  covenant,  or 
contract  was  made  in  order  to  defeat  or  delay  creditors,  or  was  unjustifi- 
able having  regard  to  the  state  of  the  settlor's  alEaire  at  the  time  when 
it  was  made,  the  Court  may  refuse  or  suspend  an  order  of  discharge,  or 
grant  an  order  subject  to  conditions,  or  refuse  to  approve  a  composition 
or  arrangement,  as  the  case  may  be,  in  like  manner  as  in  cases  where  the 
debtor  has  been  guilty  of  fraud. 

SO. — (1)  An  oraer  of  discharge  shall  not  release  the  bankrupt  from  any 
debt  on  a  recognizance'nor  from  any  debt  with  which  the  bankrupt  may  be 
chai^eable  at  the  suit  of  the  Crown  or  of  any  person  for  any  ofEence 
against  a  statute  relating  to  any  branch  of  the  public  revenue,  or  at  the 
suit  of  the  sheriff  or  other  pubUc  officer  on  a  bail  bond  entered  into  for 
the  appearance  of  any  person  prosecuted  for  any  such  offence :  and  he 
shall  not  be  discharged  from  such  excepted  debts  unless  the  Treasury 
certify  in  writing  their  consent  to  his  bdng  discharged  therefrom.  An 
order  of  dischuge  shall  not  release  the  banlompt  firom  any  debt  or 
liability  incurred  by  means  of  any  fraud  or  franduleiit  bBaaoh  of  tnut  to 
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whioh  he  was  a  party,  nor  from  any  debt  or  liability  whereof  he  has  ^  ^47  Viot. 
obtained  forbearance  by  any  fraud  to  which  he  was  a  party.  ^'  ^^• 

(2)  An  order  of  dischaige  shall  release  the  bankmpt  from  all  other 
debts  provable  in  bankrupt<^. 

(3)  An  order  of  discharge  shall  be  conolnsive  evidence  of  the  bankruptcy, 
and  of  the  validity  of  the  proceedings  therein,  and  in  any  proceedings 
that  may  be  instituted  against  a  bankrupt  who  has  obtained  an  order  of 
discharge  in  respect  of  any  debt  from  which  he  is  released  by  the  order, 
the  ba^Erupt  may  plead  that  the  cause  of  action  occurred  before  his 
discharge,  and  may  give  this  Act  and  the  special  matter  in  evidence. 

(4)  Aja  order  of  discharge  shaU  not  release  any  person  who  at  the  date 
of  the  receiving  order  was  a  partner  or  co-trustee  with  the  bankrupt  or 
was  jointly  bound  or  had  made  any  joint  contract  with  him,  or  any  person 
who  was  surety  or  in  the  nature  of  a  surety  for  him. 

31. — Where  an  undischarged  bankrupt  who  has  been  adjudged  bankrupt  xjndia- 
under  this  Act  obtains  credit  to  the  extent  of  twenty  poun(£  or  upwards  char^ 
from  any  person  without  informing  such  person  that  he  is  an  undischarged  ^^?^^P^ 
bankrupt,  he  shall  be  guilty  of  a  misdemeanor,  and  may  be  dealt  with  ^£tto^x- 
&nd  punished  as  if  he  had  been  guilty  of  a  misdemeanor  under  the  tent  of  202. 
Debtors  Act,  1869,  and  the  provisions  of  that  Act  shall  apply  to  proceed-  to  be  guilty 
ings  under  this  section.  ***  miad©- 


PART  II. 
DISQUALIFICATIONS  OF  BANKBUFT. 

32. — (1)  Where  a  debtor  is  adjudged  bankrupt  he  shall,  subject  to  thb  Disqnalilloa- 
provisions  of  this  Act,  be  disquidified  for —  tioiiB  of 

{a)  Sitting  or  voting  in  the  House  of  Lords,  or  on  any  committee  *»"^'*P*- 

thereof,  or  being  elected  as  a  peer  of  Scotland  or  Ireland  to  sit  and 

vote  in  the  House  of  Losds ; 
{h)  Being  elected  to,  or  sitting  or  voting  in,  the  House  of  Conmions, 

or  on  any  committee  thereof ; 
(c)  Being  appointed  or  acting  as  a  justice  of  the  peace ; 
\a)  Being  electa  to  or  holding  or  exercising  the  offioe  of  mayor, 

alderman,  or  councillor ; 
(«)  Being  elected  to  or  holding  or  exercising  the  office  of  guardian  of 

the  poor,  overseer  of  the  poor,  member  ox  a  sanitary  authority,  or 

member  of  a  school  board,  highway  board,  burial  board,  or  select 

vestry. 

(2)  The  disqualifications  to  which  a  bankrupt  is  subject  under  this 
section  shall  be  removed  and  cease  if  and  when, — 

(a)  The  adjudication  of  bankruptcy  against  him  is  annulled ;  or 
Qt)  He  obtains  from  the  Court  his  discharge  with  a  certificate  to  the 
effect  that  his  bankruptcy  was  caused  by  misfortune  without  any 
misconduct  on  his  part. 
The  Ck>urt  may  grant  or  withhold  such  certificate  as  it  thinks  fit,  but  any 
refusal  of  such  certificate  shall  be  subject  to  appeal. 

(3)  The  disqualifications  imposed  by  this  section  shall  extend  to  all 
parts  of  the  United  Kingdom. 

33. — (1)  If  a  member  of  the  House  of  Commons  is  adjudged  bankrupt,  vaoatioc  of 
and  the  disqualifications  arising  therefrom  under  this  Act  are  not  removed  aeat  InHooaa 
within  six  months  from  the  date  of  the  order,  the  Court  shall,  immedi-  <rfC!oinnuwi«. 
ately  after  the  expiration  of  that  time,  certify  the  same  to  the  Speaker 
of  the  House  of  Commons,  and  thereupon  the  seat  of  the  member  shall 
be  vacant. 

(2)  Where  the  seat  of  a  member  so  becomes  vacant,  the  Speaker,  du- 
ring a  recess  of  the  House,  whether  by  prorogation  or  by  adjournment, 
shsdl  forthwith,  after  receiving  the  certificate,  cause  notice  thereof  to  be 
published  in  the  London  Gaiette;  and  after  the  expiration  of  tiz  days 
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46  A  47  Vict,  after  the  pablication  shall  (unless  the  House  has  met  before  that  day,  or 

__^I^' ^^  meet  on  the  day  of  the  inrae),  issue  his  waxiant  to  the  clerk  of  the 

Crown  to  make  out  a  new  writ  forelecting  another  member  in  the  room 
of  the  member  whose  seat  has  so  become  vacant. 

(3)  The  powers  of  the  Act  of  the  twenty-fourth  year  of  the  reign  of 
King  Oeorge  the  Third,  chapter  twenty-six,  '*  to  repeal  so  much  of  two 
Acts  made  in  the  tenth  and  fifteenth  years  of  the  reign  of  His  present 
Majesty  as  authorizes  the  Speaker  of  the  House  of  Commons  to  iasue 
his  warrant  to  the  clerk  of  the  Crown  for  making  out  writs  for  the 
election  of  members  to  serve  in  Parliament  in  the  manner  therein  men- 
tioned ;  and  for  substituting  other  provisions  for  the  like  purposes,"  so 
far  as  those  powers  enable  the  Speaker  to  nominate  and  appoint  other 
persons,  being  members  of  the  House  of  Commons,  to  issue  warrants  for 
the  making  out  of  new  writs  during  the  vacancy  of  the  office  of  Speaker 
or  during  his  absence  out  of  the  realm,  shall  extend  to  enable  him  to 
make  the  like  nomination  and  appointment  for  issuing  warrants,  under 
the  like  circumstances  and  conditions,  for  the  election  of  a  member  in 
the  room  of  any  member  whose  seat  becomes  vacant  under  this  Act. 

34. — If  a  person  is  adjudged  bankrupt  whilst  holding  the  office  of  mayor, 
alderman,  coundUor,  guaMian,  overseer,  or  member  of  a  sanitary  aatbo- 
rity,  school  board,  highway  board,  burial  board,  or  select  vestry,  his  offioe 
shall  thereupon  beoome  vacant. 

86. — (1)  Where  in  the  opinion  of  the  Court  a  debtor  ought  not  to  have 
been  adjudged  bankrupt,  or  where  it  is  proved  to  the  satis&ction  of  the 
Court  that  the  debts  of  the  bankrupt  are  paid  in  full,  the  Court  may,  on 
the  application  of  any  person  interested,  by  order,  annul  the  adjudication. 

(2)  Where  an  adjudication  is  annulled  under  this  section  all  sales  and 
dispositions  of  property  and  payments  duly  made,  and  all  acts  there- 
tofore done,  by  the  official  receiver,  trustee,  or  other  person  acting  under 
their  authority,  or  by  the  Court,  shall  be  valid,  but  the  property  of  the 
debtor  who  was  adjudged  bankrupt  shall  vest  in  such  person  as  the  Court 
may  appoint,  or  in  de&ult  of  any  such  appointment  revert  to  the  debtor 
for  all  his  estate  or  interest  therein  on  such  terms  and  subject  to  snc^ 
conditions,  if  any,  as  the  Court  may  declare  by  order. 

(3)  Notice  of  the  order  annulling  an  adjudication  shall  be  forthwith 
gazetted  and  published  in  a  local  paper. 

36. — For  the  purposes  of  this  Part  of  this  Act,  any  debt  disputed  by  a 
debtor  shall  be  considered  as  paid  in  full,  if  the  debtor  enters  into  a  bond,  in 
such  sum  and  with  such  sureties  as  the  Court  approves,  to  pay  the  amoont 
to  be  recovered  in  any  proceeding  for  the  recovery  of  or  concerning 
the  debt,  with  costs,  and  any  debt  due  to  a  creditor  who  cannot  be  fonnS 
or  cannot  be  identified  shall  be  considered  as  paid  in  full  if  paid  into 
Court. 
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PART  ni. 
Administration  of  Pbopebty. 
Pro€f  €f  DebU. 

37. — (1)  Demands  in  the  nature  of  unliquidated  damages  arising  other- 
wise than  by  reason  of  a  contract,  promise,  or  breach  of  trust,  shall  not 
be  provable  in  bankruptcy. 

(2)  A  person  having  notice  of  any  act  of  bankruptcy  available  against 
the  debtor  shall  not  prove  under  the  order  for  any  debt  or  liability  con- 
tracted by  the  debtor  subsequently  to  the  date  of  his  so  having  notice. 

(3)  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  future,  cer- 
tain or  contingent,  to  which  the  debtor  is  subject  at  the  date  of  the  re- 
ceiving order,  or  to  which  he  may  become  subject  before  his  discharge 
by  reason  of  any  obligation  incurred  before  the  date  of  the  receiving 
order,  shall  be  deemed  to  be  debts  provable  in  bankruptcy. 
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(4)  An  estimate  shall  be  made  by  the  trustee  of  the  valae  of  any  debt  46  ft  47  Vicr. 
or  liability  provable  as  aforesaid,  which  by  reason  of  its  being  subject       ^^^' 
to  any  contingency  or  contingencies,  or  for  any  other  reason,  does  not 
bear  a  certain  value. 

(6)  Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as 
aforesaid  may  appeal  to  the  Court. 

(6)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  liability  is 
incapable  of  being  &irly  estimated,  the  Court  may  make  an  order  to  that 
effect,  and  thereupon  the  debt  or  liability  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  a  debt  not  provable  in  bankruptcy. 

(7)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  liability 
is  capable  of  being  fairly  estimated,  the  Court  may  direct  the  value  to 
be  assessed,  before  the  Court  itself  without  the  intervention  of  a  jury, 
and  may  give  all  necessary  directions  for  this  purpose,  and  the  amount 
of  the  value  when  assessed  shall  be  deemed  to  be  a  debt  provable  in 
bankruptcy. 

(8)  "  Liability  "  shall  for  the  purposes  of  this  Act  include  any  com- 
pensation for  work  or  labour  done,  any  obligation  or  possibility  of  an 
obligation  to  pay  money  or  money's  worth  on  the  breach  of  any  express 
or  implied  covenant,  contract,  agreement,  or  undertaking,  whether  the 
breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable 
of  occurring  before  the  discharge  of  the  debtor,  and  generally  it  slu^  in- 
clude any  express  or  implied  engagement,  agreement,  or  undertaking,  to 
pay,  or  capable  of  resulting  in  the  payment  of  money,  or  money's  worth, 
whether  the  payment  is,  as  respects  amount  fixed  or  unliquidated ; 
as  respects  time,  present  or  future,  certain  or  dependent  on  any  one 
contingency  or  on  two  or  more  contingencies ;  as  to  mode  of  valuation 
capable  of  being  ascertained  by  fixed  rules,  or  as  matter  of  opinion. 

38. — Where  there  have  been  mutual  credits,  mutual  debts,  or  other  mutual  Xntnal 
dealings  between  a  debtor  against  whom  a  receiving  order  shall  be  made  2f||!i""^ 
under  this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt 
under  such  receiving  order,  an  account  shall  be  ti^en  of  what  is  due  from 
the  one  party  to  the  other  in  respect  of  such  mutual  dealings,  and  the 
sum  due  from  the  one  party  shall  be  set  off  against  any  sum  due  from 
the  other  party,  and  the  balance  of  the  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively ;  but  a  person  shall  not  be 
entitled  under  this  section  to  claim  the  benefit  of  any  set-off  against  the 
property  of  a  debtor  in  any  case  where  he  had  at  the  time  of  giving 
credit  to  the  debtor,  notice  of  an  act  of  bankruptcy  conmiitted  by  the 
debtor,  and  available  against  him. 

89.— With  respect  to  the  mode  of  proving  debts,  the  right  of  proof  Bales  m  to 
by  secured  and  other  creditors,  the  admission  and  rejection  of  proofs,  pn^f  of 
and  the  other  matters  referred  to  in  the  Second  Schedule,  the  rules  in  <^1>^- 
that  schedule  shall  be  observed. 

40. — ri)  In  the  distribution  of  the  property  of  a  bankrupt  there  shall  Priority 
be  paid  in  priority  to  all  other  debts,—  ^  <*•*>*■• 

(a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  at  the  date 
of  the  receiving  order,  and  having  become  due  and  payable  within 
twelve  months  next  before  such  time,  and  all  assessed  taxes,  land 
tax,  property  or  income  tax,  assessed  on  him  up  to  the  fifth  day  of 
April  next  before  the  date  of  the  receiving  order,  and  not  exceeding 
in  the  whole  one  year's  assessment ; 
Qf)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services 
rendered  to  the  bankrupt  during  four  months  before  the  date  of 
the  receiving  order,  not  exceeding  fifty  pounds ;  and 
(e)  All  wages  of  any  labourer  or  workman,  not  exceeding  fifty  pounds, 
whether   payable    for  time  or  piece-work,  in  respect  of  services 
rendered  to  the  bankrupt  during  four  months  before  the  date  of  the 
receiving  order. 
(2)  The  foregoing  debts  shall  rank  equally  between  themselves,  and 
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shall  be  paid  in  fall,  unless  the  property  of  the  bankrapt  is  insufficient 
to  meet  them,  in  which  case  they  shall  abate  in  equal  proportions 
between  themselves. 

(3)  In  the  case  of  partners  the  joint  estate  shall  be  applicable  in  the 
first  instance  in  payment  of  their  joint  debts,  and  the  separate  estate  of 
each  partner  shall  be  applicable  in  the  first  instance  in  payment  of  his 
separate  debts.  If  there  is  a  sorplns  of  the  separate  estates  it  shall  be 
dcttdt  with  as  part  of  the  joint  estate.  If  there  is  a  sniplns  of  the  joint 
estate  it  shall  be  dealt  with  as  part  of  the  respective  separate  estates  in 
proportion  to  the  right  and  interest  of  each  peurtner  in  the  joint  estate. 

(4)  Subject  to  the  provisions  of  this  Act  all  debts  proved  in  the  bank- 
ruptcy shall  be  paid  pari  passu. 

(5)  If  there  is  any  surplus.after  payment  of  the  foregoing  debts,  it  shall 
be  applied  in  payment  of  interest  from  the  date  of  the  receiving  order  at 
the  rate  of  four  pounds  per  centum  per  annum  on  all  debts  proi^  in  the 
bankruptcy. 

(6)  Nothing  in  this  section  shall  alter  the  effect  of  section  five  of  the 
Act  twenty-eight  and  twenty-nine  Victoria,  chapter  eighty-six,  **to 
amend  the  Law  of  Partnership,**  or  shall  prejudice  the  provisions  of  the 
Friendly  Societies  Act,  1875. 

41. — (1)  Where  at  the  time  of  the  presentation  of  the  hankruptcy 
petition  any  person  is  apprenticed  or  is  an  articled  clerk  to  the  bankrupt, 
the  adjudication  of  bankruptcy  shall,  if  either  the  bajikrupt  or  apprentice 
or  clerk  gives  notice  in  writing  to  the  trustee  to  that  effect,  be  a  com- 
plete discharge  of  the  indenture  of  apprenticeship  or  articles  of  agree- 
ment ;  and  if  any  money  has  been  paid  by  or  on  behalf  of  the  apprentice 
or  clerk  to  the  bankrupt  as  a  fee,  the  trustee  may,  on  the  application  of  the 
apprentice  or  clerk,  or  of  some  person  on  his  behalf,  pay  such  sum  as  the 
trustee,  subject  to  an  appeal  to  the  Court,  thinks  reasonable,  out  of  the 
bankrupt's  property,  to  or  for  the  use  of  the  apprentice  or  clerk,  r^aid 
being  had  to  the  amount  paid  by  him  or  on  fails  behalf,  and  to  the  time 
during  which  he  served  with  the  bankrupt  under  the  indenture  or 
articles  before  the  conmiencement  of  the  bankruptcy,  and  to  the  other 
circumstances  of  the  case. 

(2)  Where  it  appears  expedient  to  a  trustee,  he  may,  on  the  application 
of  any  apprentice  or  articled  clerk  to  the  bankrupt,  or  any  person  acting 
on  behalf  of  such  apprentice  or  articled  clerk,  inst^id  of  acting  under  the 
preceding  provisions  of  this  section,  transfer  the  indenture  of  apprentice- 
ship or  articles  of  agreement  to  some  other  person. 

42.— (1)  The  landlord  or  other  person  to  whom  any  rent  is  due  from  the 
bankrupt  may  at  any  time,  either  before  or  after  the  commencement  of 
the  baokruptcy,  distrain  upon  the  goods  or  effects  of  the  bankrupt  for 
the  rent  due  to  him  from  the  bankrupt,  with  this  limitation,  that  ft  such 
distress  for  rent  be  levied  after  the  commencement  of  the  bankruptoy  it 
shall  be  available  only  for  one  yearns  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication,  but  the  landlord  or  other  person  to  whom 
the  rent  may  be  due  from  the  bankrupt  may  prove  under  the  bank- 
ruptcy for  the  surplus  due  for  which  the  distress  may  not  have  been 
available. 

(2)  For  the  purposes  of  this  section  the  term  '*  order  of  adjudication" 
shall  be  deemed  to  include  an  order  for  the  administration  of  the  estate 
of  a  debtor  whose  debts  do  not  exceed  fifty  pounds,  or  of  a  deceased 
person  who  dies  insolvent. 

Property  euoaHabUfor  Pa/yfnmt  cf  Dehti. 

43. — ^The  bankruptcy  of  a  debtor,  whether  the  same  takes  place  on  the 
debtor's  own  petition  or  upon  that  of  a  creditor  or  creditors,  shall  be 
deemed  to  have  relation  back  to,  and  to  commence  at,  the  time  of  the 
act  of  bankruptcy  being  committed  on. which  a  receiving  order  is  made 
against  hixn,  or,  if  the  bankrupt  is  proved  to  have  committed  more  acts 
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of  bankraptcy  than  one,  to  have  relation  back  to,  and  to  commence  at,  4«  A  47  Vict. 
the  time  of  the  first  of  the  acts  of  bankruptcy  proved  to  have  been  °*^^' 
committed  by  the  bankrupt  within  three  months  next  preceding  the  date 
of  the  presentation  of  the  bankruptcy  petition;  but  no  bankruptcy 
petition,  receiving  order,  or  adjudication  shall  be  rendered  invalid 
by  reason  of  any  act  of  bankruptcy  anterior  to  the  debt  of  the  petition- 
ing creditor. 

44. — ^The  property  of  the  bankrupt  divisible  amongst  his  creditors,  and  in  5^?^^*°° 
this  Act  referred  to  as  the  property  of  the  bankrupt,  shall  not  comprise  JapPspio- 
the  following  particulars :  perty  <£vui- 

(1)  Property  held  by  the  bankrupt  on  trust  for  any  other  person :  Wa  ftmongst 

(2)  The  tools  (if  any)  of  his  trade  and  the  necessary  wearing  apparel  <«wlitotB. 
and  bedding  of  himself,  his  wife  and  children,  to  a  value,  inclusive 

of  tools  and  apparel  and  bedding,  not  exceeding  twenty  pounds  in 
the  whole : 
But  it  shall  comprise  the  following  particulars : 

(i.)  All  such  poperty  as  may  belong  to  or  be  vested  in  the  bankrupt 
at  the  commencement  of  the  bankruptcy,  or  may  be  acquired  by  or 
devolve  on  him  before  his  discharge ;  and, 

(ii.)  The  capacity  to  exercise  and  to  take  proceedings  for  exercising 
idl  such  powers  in  or  over  or  in  respect  of  proper^  as  might  have 
been  exercised  by  the  bankrupt  for  his  own  benefit  at  the  com- 
mencement of  his  bankruptcy  or  before  his  discharge,  except  the 
right  of  nomination  to  a  vacant  ecclesiastical  benefice ;  and, 

(iii.)  All  goods  being,  at  the  conmiencement  of  the  bankruptcy,  in  the 
possession,  order  or  disposition  of  the  bankrupt,  in  his  trade  or  busi- 
ness, by  the  consent  and  permission  of  the  true  owner,  under  such 
circumstances  that  he  is  the  reputed  owner  thereof ;  provided  that 
things  in  action  other  than  debts  due  or  gfrowing  due  to  the  bankrupt 
in  the  course  of  his  trade  or  business,  shall  not  be  deemed  goods 
within  the  meaning  of  this  section. 

Effect  of  Ba/nhrv^tcy  on  amteeedervb  Transaetions. 

46. — (1)  Where  a  creditor  has  issued  execution  against  the  g^oods  or  Bettrlotdon 
lands  of  a  debtor,  or  has  attached  any  debt  due  to  him,  he  shaJl  not  ^1^^^  "' 
be  entitled  to  retain  the  benefit  of  the  execution  or  attachment  against  ^jde^ooa- 
the  trustee  in  bankruptcy  of  the  debtor,  unless  he  has  complete  the  tion  or 
execution  or  attachment  before  the  date  of  the  receiving  order,  and  attachment, 
before  notice  of  the  presentation  of  any  bankruptcy  petition  by  or 
against  the  debtor,  or  of  the  commission  of  any  available  act  of  bank- 
ruptcy by  the  debtor. 

(2)  For  the  purposes  of  this  Act,  an  execution  against  goods  is  com- 
pleted by  seizure  and  sale ;  an  attachment  of  a  debt  is  completed  by 
receipt  of  the  debt;  and  an  execution  against  land  is  completed  by 
seizure,  or,  in  the  case  of  an  equitable  interest,  by  the  appointment  of  a 
receiver. 

46. — (1)  Where  the  goods  of  a  debtor  are  taken  in  execution,  and  before  Daties  of 
the  sale  thereof  notice  is  served  on  the  sheriff  that  a  receiving  order  ^^^xJJ*** 
has  been  made  against  the  debtor,  the  sheriff  shall,  on  request,  deliver  f^^xeoation 
the  goods  to  the  official  receiver  or  trustee  under  the  order,  but  the  costs 
of  the  execution  shall  be  a  charge  on  the  g^oods  so  delivered,  and  the 
official  receiver  or  trustee  may  sell  the  goods  or  an  adequate  part  thereof 
for  the  purpose  of  satisfying  the  charge. 

(2)  Where  the  goods  of  a  debtor  are  sold  under  an  execution  fa  respect 
of  a  judgment  for  a  sum  exceeding  twenty  pounds,  the  sheriff  shall 
deduct  the  costs  of  the  execution  from  the  proceeds  of  sale,  and  retain 
the  balance  for  fourteen  days,  and  if  within  that  time  notice  is  served  on 
him  of  a  bankruptcy  petition  having  been  presented  against  or  by  the 
debtor,  and  the  debtor  is  adjudged  bankrupt  thereon  or  on  any  other 
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petition  of  which  the  sheriff  has  notioe,  the  sheriff  shall  pay  the  balanoe  to 
the  trnstee  in  the  bankruptcy,  who  shall  be  entitled  to  retain  the  same 
as  against  the  execution  creditor,  but  otherwise  he  shaU  deal  with  it  as 
if  no  notioe  of  the  presentation  of  a  bankruptcy  petition  had  been  served 
on  him. 

(3)  An  execution  levied  by  seizure  and  sale  on  the  goods  of  a  debtor 
is  not  invalid  by  reason  only  of  its  being  an  act  of  bankruptcy,  and  a 
person  who  purchases  the  goods  in  good  &th  under  a  sale  by  the  sheriff 
shall  in  all  cases  acquire  a  good  title  to  them  agsdnst  the  trustee  in 
bankruptcy. 

47.*H[1)  Any  settlement  of  property  not  being  a  settlement  made  before 
and  in  consideration  of  marriage,  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  g^ood  faith  and  for  valuable  consideration,  or  a  settle- 
ment made  on  or  for  the  wife  or  children  of  the  settlor  of  property  which 
has  accrued  to  the  settlor  after  marriage  in  right  of  Ids  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years  after  the  date  of 
the  settlement,  be  void  against  the  trustee  in  the  bankruptcy,  and  shall, 
if  the  settlor  becomes  bankrupt  at  any  subsequent  time  within  ten  years 
after  the  date  of  the  settlement,  be  void  against  the  trustee  in  the  bank- 
ruptcy, unless  the  parties  claiming  under  the  settlement  can  prove  that 
the  settlor  was  at  the  time  of  making  the  settlement  able  to  pay  all  his 
debts  without  the  aid  of  the  property  comprised  in  the  settlement,  and 
that  the  interest  of  the  settlor  in  such  property  had  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof. 

(2)  Any  covenant  or  contract  made  in  consideration  of  marriage,  for 
the  future  settlement  on  or  for  the  settlor's  wife  or  children  of  any  money 
or  property  wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or 
interest,  whether  vested  or  contingent  in  possession  or  remainder,  and 
not  being  money  or  property  of  or  in  right  of  his  wife,  shall,  on  his  beix>m- 
ing  bankrupt  before  the  property  or  money  has  been  actually  transferred  or 
paid  pursuant  to  the  contract  or  covenant,  be  void  i^painst  the  trustee  in 
the  bankruptcy. 

(3)  **  Settlement "  shall  for  the  purposes  of  this  section  include  any 
conveyance  or  transfer  of  property. 

48.---<l)  Every  conveyance  or  transfer  of  property,  or  chaige  thereon 
made,  every  payment  made,  every  obligation  incurred,  and|every  judicial 
proceeding  taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  they 
become  due  from,  his  ovm  money  in  favour  of  any  creditor,  or  any  person 
in  trust  for  any  creditor,  with  a  view  of  giving  such  (auditor  a  preference 
over  the  other  creditors  shall,  if  the  person  making,  taking,  paying,  or 
suffering  the  same  is  adjudged  bankrupt  on  a  bankruptcy  petition  pre- 
sented within  three  months  after  the  date  of  making,  taking,  paying,  or 
suffering  the  same,  be  deemed  fraudulent  and  void  as  against  the  trustee 
in  the  bankruptcy. 

(2)  This  section  shall  not  affect  the  rights  of  any  person  making  title 
in  good  faith  and  for  valuable  consideration  through  or  under  a  creditor 
of  the  bankrupt. 

49. — Subject  to  the  foregoing  provisions  of  this  Act  with  respect  to  the 
effect  of  buikruptcy  on  an  execution  or  attachment,  and  with  respect  to 
the  avoidance  of  certain  settlements  and  preferences,  nothing  in  this  Act 
shall  invalidate,  in  the  case  of  a  bankruptcy — 

(a)  Any  payment  by  the  bankrupt  to  any  of  his  creditors, 

(b)  Any  payment  or  delivery  to  the  buikrupt, 

(0)  Any  conveyance  or  aarignment  by  the  bankrupt  for  valuable 
consideration, 

(d)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt  for 
valuable  consideration, 
Provided   that   both    the   following   conditions   are    complied  with, 
namely — 

(1)  The  payment,  delivery,  conveyance,  assignment,  contract,  dealing, 
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or  transaction,  as  the  oase  may  be,  takes  place  before  the  date  of  the  46  &  47  Vict. 
receiving  order ;  and  ^-  ^^- 

(2)  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the  pay- 
ment, delivery,  conveyance,  assignment,  contract,  dealing,  or  trans- 
action was  made,  ezecntedi,  or  entered  into,  has  not  at  the  time  of 
the  payment,  delivery,  conveyance,  assignment,  contract,  dealing,  or 
transaction,  notice  of  any  available  act  of  bankruptcy  committed 
by  the  bankrupt  before  that  time. 

Bealieation  of  Property. 

50. — (1)  The  trustee  shall,  as  soon  as  may  be,  take  possession  of  the  Fb««iBion  of 
deeds,  books,  and  docoments  of  the  banknipt,  and  all  other  parts  of  his  property  by 
property  capable  of  manual  delivery.  truatee. 

(2)  The  trustee  shall,  in  relation  to  and  for  the  purpose  of  acquiring 
or  retaining  possession  of  the  property  of  the  banlmipt,  be  in  the  same 
position  as  if  he  were  a  receiver  of  the  property  appointed  by  the  High 
Court,  and  the  Court  may  on  his  application,  enforce  such  acquisition  or 
retention  .accordingly. 

(3)  Where  any  part  of  the  property  of  the  bankrupt  consists  of  stock, 
shares  in  ships,  shares,  or  any  other  property  transferable  in  the  books 
of  any  company,  office,  or  person,  the  trustee  may  exercise  the  right  to 
transfer  the  property  to  the  same  extent  as  the  bankrupt  might  have 
exercised  it  if  he  had  not  become  bankrupt. 

(4)  Where  any  part  of  the  property  of  the  bankrupt  is  of  copyhold  or 
customary  tenure,  or  is  any  like  property  passing  by  surrender  and  ad- 
mittance or  in  any  similar  manner,  the  trustee  sheill  not  be  compellable 
to  be  admitted  to  the  property,  but  may  deal  with  it  in  the  same  manner 
as  if  it  had  been  capable  of  being  and  had  been  duly  surrendered  or 
otherwise  conveyed  to  such  uses  as  the  trustee  may  appoint ;  and  any 
appointee  of  the  trustee  shall  be  admitted  to  or  otherwise  invested  with 
the  property  accordingly. 

(5)  Where  any  part  of  the  property  of  the  bankrupt  consists  of  things 
in  action,  such  things  shall  be  deemed  to  have  been  duly  assigned  to  the 
trustee. 

(6)  Any  treasurer  or  other  officer,  or  any  banker,  attorney,  or  agent  of 
a  bankrupt,  shall  pay  and  deliver  to  the  trustee  all  money  and  securities 
in  his  possession  or  power,  as  such  officer,  banker,  attorney,  or  agent, 
which  he  is  not  by  law  entitled  to  retain  as  against  the  bankrupt  or  the 
trustee.  If  he  does  not  he  shall  be  guilty  of  a  contempt  of  Court, 
and  may  be  punished  accordingly  on  the  application  of  the  trustee. 

51. — Any  person  acting  under  warrant  of  the  Court  may  seize  any  SauEunof 
part  of  the  property  of  a  bankrupt  in  the  custody  or  possession  of  the  FJJf^L**' 
bankrupt,  or  of  any  other  person,  and  with  a  view  to  such  seizure  may  «*"'"*P'' 
break  open  any  house,  building,  or  room  of  the  bankrupt  where  the 
bankrupt  is  supposed  to  be,  or  any  building  or  receptacle  ol  the  bankrupt 
where  any  of  his  property  is  supposed  to  be ;  and  where  the  Court  is 
satisfied  that*  there  is  reason  to  believe  that  property  of  the  bankrupt  is 
concealed  in  a  house  or  place  not  belonging  to  Mm,  the  Court  may,  if  it 
thinks  fit,  grant  a  search  wanant  to  any  constable  or  officer  of  the  Court, 
who  may  execute  it  according  to  its  tenour. 

52. — (1)  Where  a  bankrupt  is  a  beneficed  clergyman,  the  trustee  may  Sequestra- 
apply  for  a  sequestration  of  the  profits  of    the  benefice,  and  the  *5°''.^'^ 
certificate  of  the  appointment  of  the  trustee  shall  be  sufficient  authority  JJJJSS!*^ 
for  the  granting  of  sequestration  without  any  writ  or  other  proceeding, 
and  the  same  shall  accordingly  be  issued  as  on  a  writ  of  levari  facias 
founded  on  a  judgment  against  the  bankrupt,  and  shall  have  priority 
over  any  other  sequestration  issued  after  the  commencement  of  the  bank- 
ruptcy in  respect  of  a  debt  provable  in  the  bankruptcy,  except  a 
sequestration  issued  before  the  date  of  the  receiving  order  by  or  on  behalf 
of  a  person  who  at  the  time  of  the  issue  thereof  had  not  notice  of  an  act 
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crediton. 


46^47  Vict,  of  faankraptoy  oomnutted  by  the  bankrapt,  and  available  for  gronnding  a 
c  52-       receiving  order  against  him. 

(2)  The  bishop  of  the  diocese  in  which  the  benefice  is  situate  may,  if 
he  thinks  fit,  appoint  to  the  bankrupt  such  or  the  like  stipend  as  he 
might  by  law  luive  appointed  to  a  curate  duly  licensed  to  serve  the 
benefice  in  case  the  bankrupt  had  been  non-resident,  and  the  sequestrator 
shall  pay  the  sum  so  appointed  out  of  the  profits  of  the  benefioe  to  the 
bankrupt,  by  quarterly  instalments  while  he  performs  the  duties  of  the 
benefice. 

(3)  The  sequestrator  shall  also  pay  out  of  the  profits  of  the  benefioe 
the  salary  payable  to  any  duly  licensed  curate  of  the  church  of  the 
benefice  in  respect  of  duties  performed  by  him  as  such  during  four 
months  before  the  date  of  the  receiving  order  not  exceeding  fifty 
pounds. 

84  ft  86  Vict.      (4)  Nothing  in  this  section  shall  prejudice  the  operation  of  the 
o.  43.  Ecclesiastical  Dilapidations  Act,  1871,  or  the  Sequestration  Act,  1871,  or 

34  A  86  Viot.  g^j  mortgage  or  charge  duly  created  under  any  Act  of  Parliament  before 
^'  the  conmiencement  of  the  bankruptcy  on  the  profits  of  the  benefioe. 

Appropria-  63.— (1)  Where  a  bankrupt  is  an  offioer  of  the  army  or  navy,  or  an 
*^^  c/por-  ofiioer  or  clerk  or  otherwise  employed  or  engaged  in  the  civil  service  of 
or  nLu$%  the  Crown,  the  trustee  shall  receive  for  distribution  amongst  the  credi- 
tors so  much  of  the  bankrupt's  pay  or  salary  as  the  Court,  on  the 
application  of  the  trustee,  with  the  consent  of  the  chief  officer  of  the 
department  under  which  the  pay  or  salary  is  enjoyed,  may  direct.  Before 
makinff  any  order  under  this  sub-section  the  Court  shall  communicate 
with  the  chief  officer  of  the  department  as  to  the  amount,  time,  and 
manner  of  the  payment  to  the  trustee,  and  shaU  obtain  the  written  con- 
sent of  the  chief  officer  to  the  terms  of  such  payment. 

(2)  Where  a  bankrupt  is  in  the  receipt  of  a  salary  or  income  other  than 
as  aforesaid,  or  is  entitled  to  any  half-pay,  or  pension,  or  to  any 
compensation  granted  by  the  Treasury,  the  Court,  on  the  application  of 
the  trustee,  sludl  from  time  to  time  make  such  order  as  it  thinks  just 
for  the  payment  of  the  salary,  income,  half -pay,  pension,  or  compensation, 
or  of  any  part  thereof,  to  the  trustee  to  be  applied  by  him  in  such  manner 
as  the  Court  may  direct. 

(3)  Nothing  in  this  section  shall  take  away  or  abridge  any  power  of 
the  chief  officer  of  any  public  department  to  dismiss  a  bankrupt,  or  to 
declare  the  pension,  half -pay,  or  compensation  of  any  bankrupt  to  be 
forfeited. 

54. — (1)  Until  a  trustee  is  appointed  the  official  receiver  shall  be  the 
trustee  for  the  purposes  of  this  Act,  and  immediately  on  a  debtor  being 
adjudged  bankrupt,  the  property  of  the  bankrupt  shall  vest  in  the 
trustee. 

(2)  On  the  appointment  of  a  trustee  the  property  shall  forthwith  pass 
to  and  vest  in  the  trustee  appointed. 

(3)  The  property  of  the  bankrupt  shall  pass  from  trustee  to  trustee, 
including  under  that  term  the  official  receiver  when  he  fiUs  the  office  of 
trustee,  and  shall  vest  in  the  trustee.f  or  the  time  being  during  his  continu- 
ance in  office,  without  any  conveyance,  assignment,  or  transfer  whatever. 

(i)  The  certificate  of  appointment  of  a  trustee  shall,  for  all  purposes 
ot  any  law  in  force  in  any  part  of  the  British  dominions  requiring 
registration,  enrolment,  or  recording  of  conveyances  or  assignments  of 
property,  be  deemed  to  be  a  conveyance  or  assignment  of  property,  and 
may  be  registered,  enrolled,  and  recorded  accordingly. 

55. — (1)  Where  any  part  of  the  property  of  the  bankrupt  consists  of 
land  of  any  tenure  burdened  with  onerous  covenants,  of  shares  or  stock 
in  companies,  of  unprofitable  contracts,  or  of  any  other  property  that  is 
unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding  the  possessor 
thereof  to  the  performance  of  any  onerous  act,  or  to  the  payment  of  any 
sum  of  money,  the  trustee,  notwithstanding  that  he  has  endeavoured  to 
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sell  or  has  taken  poesession  of  the  property,  or  exercised  any  aot  of  i6A4i7VicT. 
ownership  in  relation  thereto,  but  subject  to  tne  provisions  of  this  section,       ^'  ^^ 
maj,  by  writing  signed  by  him,  at  any  time  within  three  months  after 
the  first  appointment  of  a  trostee,  disclaim  the  property. 

Provided  that  where  any  such  property  shall  not  have  come  to  the 
knowledge  of  the  trustee  within  one  month  after  snch  appointment,  he 
may  disclaim  snch  property  at  any  time  within  two  months  after  he  first 
became  aware  thereof. 

(2)  The  disclaimer  shall  operate  to  determine,  as  from  the  date  of  dis- 
claimer, the  rights,  interests,  and  liabilities  of  the  bankrupt  and  his 
property  in  or  in  respect  of  the  property  disclaimed,  and  shall  also  discharge 
the  tmstee  from  all  personal  liability  in  respect  of  the  property  de- 
claimed as  from  the  date  when  the  property  vested  in  him,  but  shall  not, 
except  so  far  as  is  necessary  for  the  purpose  of  releasing  the  bankrupt 
and  his  property  and  the  trustee  from  liability,  afitect  the  rights  or  liabifi- 
ties  of  any  other  person. 

(3)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease  without  the 
leave  of  the  Court,  except  in  any  cases  which  may  be  prescribed  by 
general  rules,  and  the  Court  may,  before  or  on  granting  such  leave, 
require  such  notices  to  be  given  to  persons  interested,  and  impose  such 
terms  as  a  condition  of  granting  leave,  and  make  such  orders  with 
respect  to  fixtures,  tenant*s  improvements,  and  other  matters  arising  out 
of  the  tenancy  as  the  Court  thinks  just. 

(4)  The  trustee  shall  not  be  entitled  to  disclaim  any  property  in  pursu- 
ance of  this  section  in  any  case  where  an  application  m  writing  has 
been  made  to  the  trustee  by  any  person  Interested  in  the  property  re- 
quiring him  to  decide  whether  he  will  disclaim  or  not,  and  the  trustee 
has  for  a  period  of  twenty-eight  days  after  the  receipt  of  the  application, 
or  such  extended  period  as  may  be  allowed  by  the  Court,  declined  or 
neglected  to  give  notice  whether  he  disclaims  the  property  or  not ;  and, 
in  the  case  of  a  contract,  if  the  trustee,  after  such  application  as  afore- 
said, does  not  within  the  said  period  or  extended  period  disclaim  the 
contract,  he  shall  be  deemed  to  have  adopted  it. 

(6)  The  Court  may,  on  the  application  of  any  person  who  is,  as  against 
the  trustee,  entitled  to  the  benefit  or  subject  to  the  burden  of  a  contract 
made  with  the  bankrupt,  make  an  order  rescinding  the  contract  on  such 
terms  as  to  payment  by  or  to  either  party  of  daoo^iges  for  the  non-per- 
formance of  the  contract,  or  otherwise,  as  to  the  Court  may  seem  equita- 
ble, and  any  damages  payable  under  the  order  to  any  such  person  may 
be  proved  by  him  as  a  debt  under  the  bankruptcy. 

(6)  The  Court  may,  on  application  by  any  person  either  clainiing  any 
interest  in  any  disclaimed  property,  or  under  any  liability  not  dischaiged 
by  this  Act  in  respect  of  any  disclaimed  property,  and  on  hearing  such 
persons  as  it  thinks  fit,  make  an  order  for  the  vesting  of  the  property  in  or 
delivery  thereof  to  any  person  entitled  thereto,  or  to  whom  it  may  seem 
just  that  the  same  should  be  delivered  by  way  of  compensation  for  such 
liability  as  aforesaid,  or  a  trustee  for  him,  and  on  such  terms  as  the 
Court  thinks  just;  and  on  any  such  vesting  order  being  made,  the  pro- 
perty comprised  therein  shall  vest  accordingly  in  the  person  therein 
named  in  that  behalf  without  any  conveyance  or  assignment  for  the 
purpose. 

Provided  always,  that  where  the  property  disclaimed  is  of  a  leasehold 
nature,  the  Court  shall  not  make  a  vestmg  order  in  favour  of  any  person 
claiming  under  the  bankrupt,  whether  as  under-lessee  or  as  mortgagee  by 
demise  except  upon  the  terms  of  making  such  person  subject  to  the  same 
liabilities  and  obligations  as  the  bankrupt  was  subject  to  under  the 
lease  in  respect  of  the  property  at  the  date  when  the  bankruptcy  peti- 
tion was  filed,  and  any  mortgagee  or  under-lessee  declining  to  accept  a 
vesting  order  upon  such  terms  shall  be  excluded  from  all  interest  in  and 
security  upon  the  property,  and  if  there  shall  be  no  person  claiming 
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under  the  bankrupt  who  is  willing  to  accept  an  order  apon  snch  tenns, 
the  Court  shall  have  power  to  vest  the  bankrupt's  estate  and  interest 
in  the  property  in  any  person  liable  either  personally  or  in  a  representa- 
tive character,  and  either  alone  or  jointly  with  the  bankrupt  to  perform 
the  lessee's  covenants  in  snch  lease,  freed  and  dischaiged  from  all 
estates,  incumbrances,  and  interests  created  therein  by  the  bankrupt. 

(7)  Any  person  injured  by  the  operation  of  a  disclaimer  under  this 
section  shall  be  deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent 
of  the  injury,  and  may  accordingly  prove  the  same  as  a  debt  under  the 
bankruptcy. 

56. — Subject  to  the  provisions  of  this  Act,  the  trustee  inay  do  all  or 
any  of  the  following  things  : 

(1)  Sell  all  or  any  part  of  the  property  of  the  bankrupt  (including  the 
goodwill  of  the  business,  if  any,  and  the  book  debts  due  or  growing 
due  to  the  bankrupt),  by  public  auction  or  private  contract,  with 
power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to 
sell  the  same  in  parcels  : 

(2)  Give  receipts  for  any  money  received  by  him,  which  receipts  shall 
effectually  discharge  the  person  paying  the  money  from  all  respon- 
sibility in  respect  of  the  application  thereof : 

(3)  Prove,  rank,  claim,  and  d&aw  a  dividend  in  respect  of  any  debt 
'  due  to  the  bankrupt : 

(4)  Bxercise  any  powers  the  capacity  to  exercise  which  is  vested  in 
the  trustee  under  this  Act,  and  execute  any  powers  of  attorney, 
deeds,  and  other  instruments  for  the  purpose  of  carrying  into  effect 
the  provisions  of  this  Act : 

(6)  Detfd  with  any  property  to  which  the  bankrupt  is  beneficially  en- 
titled as  tenant  in  tail  in  the  same  manner  as  the  bankrupt  might 
have  dealt  vnth  it ;  and  sections  fifty-six  to  seventy-three  (both  in- 
clusive) of  the  Act  of  the  session  of  the  third  and  fourth  years  of  the 
reign  of  I'Ting  William  the  Fourth  (chapter  seventy-four),  ••  for  the 
abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assurance,"  shall  extend  and  apply  to  prooeedines 
under  this  Act,  as  if  those  sections  were  here  re-enacted  and  made 
applicable  in  terms  to  those  proceedings. 
57. — ^The  trustee  may,  with  the  permission  of  the  committee  of  in- 
spection, do  all  or  any  of  the  following  things  : 

(1)  Carry  on  the  business  of  the  bankrupt,  so  far  as  may  be  necessary 
for  the  beneficial  winding  up  of  the  same : 

(2)  Bring,  institute,  or  defend  any  action  or  other  legal  proceeding 
relating  to  the  property  of  the  bankrupt : 

(3)  Employ  a  solicitor  or  other  agent  to  take  any  proceedings  or  do 
any  business  which  may  be  sanctioned  by  the  oomzoittee  of  inspec- 
tion : 

(4)  Accept  as  the  consideration  for  the  sale  of  any  property  of  the 
bankrupt  a  sum  of  money  payable  at  a  future  time  subject  to  such 
stipulations  as  to  security  and  otherwise  as  the  committee  think  fit : 

(6)  Mortgage  or  pledge  any  part  of  the  property  of  the  bankrupt  for 
the  purpose  of  raising  money  for  the  payment  of  his  debts : 

(6)  Refer  any  dispute  to  arbitration,  compromise  all  debts,  claims,  and 
liabilities,  whether  present  or  future,  certain  or  contingent,  Hqui- 
dated  or  unliquidated,  subsisting  or  supposed  to  subsist  l:^tween  the 
bankrupt  and  any  person  who  may  have  incurred  any  liability  to  the 
bankrupt,  on  the  receipt  of  such  sums,  payable  at  such  times,  and 
generally  on  such  terms  as  may  be  agreed  on : 

(7)  Make  such  compromise  or  other  arrangement  as  may  be  thought 
expedient  with  creditors,  or  persons  claiming  to  be  creditors,  in 
respect  of  any  deVjts  provable  under  the  bankruptcy : 

(8)  Make  such  compromise  or  other  arrangement  as  may  be  thought 
expedient  with  respect  to  any  claim  aridng  out  of  or  incidental  to 
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the  property  of  the  bankmpt,  made  or  capable  of  being  made  on  46ft47Vicrr. 

the  trustee  by  any  person  or  by  the  trnstee  on  any  person  :  ^  ^^' 

(9)  Divide  in  its  existing  form  amongst  the  creditors,  according  to  its 

estimated  value,  any  property  which  from  its  peculiar  nature  or 

other  special  circumstances  cannot  be  readily  or  advantageously 

sold. 
The  pennission  given  for  the  purposes  of  this  section  shall  not  be  a 
general  permission  to  do  all  or  any  of  the  above-mentioned  things,  but 
shall  only  be  a  permission  to  do  the  particular  thing  or  things  for 
which  permission  is  sought  in  the  specified  case  or  cases. 

JHgtributioH  of  Proparty. 

58.  —(1)  Subject  to  the  retention  of  such  sums  as  may  be  necessary  Dedamtlon 
for  the  costs  of  administration,  or  otherwise,  the  trustee  shall,  with  all  anddutribu- 
convenient  speed,  declare  and  distribute  dividends  amongst  the  creditors  ^^^^ 
who  have  proved  their  debts.  .    ▼         . 

(2)  The  first  dividend,  if  any,  shall  be  declared  and  distributed  within 
four  months  after  the  conclusion  of  the  first  meeting  of  creditors,  unless 
the  trustee  satisfies  the  committee  of  inspection  that  there  is  sufficient 
reason  for  postponing  the  declaration  to  a  later  date. 

(3)  Subsequent  dividends  shall,  in  the  absence  of  sufficient  reason  to 
the  contrary,  be  declared  and  distributed  at  intervals  of  not  more  than 
six  months. 

(4)  Before  declaring  a  dividend  the  trustee  shall  cause  notice  of  his 
intention  to  do  so  to  be  gazetted  in  the  prescribed  manner,  and  shall  also 
send  reasonable  notice  thereof  to  each  creditor  mentioned  in  the  bank- 
rupt's statement  who  has  not  proved  his  debt. 

(5)  When  the  trustee  has  declared  a  dividend  he  shall  send  to  each 
creditor  who  has  proved  a  notioe  showing  the  amount  of  the  dividend 
and  when  and  how  it  is  payable,  and  a  statement  in  the  prescribed  form 
as  to  the  particulars  of  the  estate. 

59. — (1)  Where  one  partner  of  a  firm  is  adjudged  bankrupt,  a  creditor  joint  and 
to  whom  the  bankrupt  is  indebted  jointly  with  the  other  partners  of  the  aeparate 
firm,  or  any  of  them,  shall  not  receive  any  dividend  out  of  the  separate  <li^*i«o^ 
property  of  the  bankrupt  until- all  the  separate  creditors  have  received  the 
full  amount  of  their  respective  debts. 

(2)  Where  joint  and  separate  properties  are  being  admin^tered, 
dividends  of  the  joint  and  separate  properties  shall,  subject  to  any  order 
to  the  contrary  that  may  be  made  by  the  Court  on  the  application  of  any 

Serson  interested,  be  declared  together ;  and  the  expenses  of  and  ind- 
ent to  such  dividends  shall  be  f&ly  apportioned  by  the  trustee  between 
the  joint  and  separate  properties,  regard  being  had  to  the  work  done  for 
and  the  benefit  received  by  each  property. 

60. — In  the  calculation  and  distribution  of  a  dividend  the  trustee  shall  Provision 
make  provision  for  debts  provable  in  bankruptcy  appearing  from  the  ^JLSJ*^**?* 
banlorupt's  statements,  or  otherwise,  to  be  due  to  persons  resident  in  places  dSuloe  ett^ 
so  distant  from  the  place  where  the  trustee  is  acting  that  in  the  ordinary  ' 

course  of  communication  they  have  not  had  sufficient  time  to  tender  their 
proofs,  or  to  establish  them  if  disputed,  and  also  for  debts  provable  in 
bankruptcy,  the  subject  of  claims  not  yet  determined.  He  shall  also 
make  provision  for  any  disputed  proofs  or  claims,  and  for  the  expenses 
necessary  for  the  administration  of  the  estate  or  otherwise,  and,  subject 
to  the  foregoing  provisions,  he  shall  distribute  as  dividend  all  money  in 
hand. 

61. — Any  creditor  who  has  not  proved  his  debt  before  the  declaration  Right  of 
of' any  dividend  or  dividends  shall  be  entitled  to  be  paid  out  of  any  creditor  who 
money  for  the  time  being  in  the  hands  of  the  trustee  any  dividend  or  divi-  pJJ^debt 
dends  he  may  have  failed  to  receive  before  that  money  is  applied  to  the  (Sfore  de- 
payment  of  any  future  dividend  or  dividends,  but  he  shall  not  be  entitled  oUmtton  of 
*^^  "^  ftdivldond. 
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46&47Vicr. 
c.  6S. 

Final 
dividond. 


No  action 
fordiyidend. 


Power  to 

allow 

iMuikraptto 

manage 

property. 


Allowanoe 
tolMuikrapt 
for  mainte- 
nanoeor 
aenrioe. 

Right  of 
bankrupt  to 
Borpliu. 


to  disturb  the  distribution  of  any  dividend  declared  before  his  debt 
proved  by  reason  that  he  has  not  participated  therein. 

62. — When  the  trostee  has  realized  all  the  property  of  the  bankrapt, 
or  80  much  thereof  as  can,  in  the  joint  opinion  of  himself  and  of  tiie 
committee  of  inspection,  be  realused  without  needlessly  protracting 
the  trusteeship,  he  shall  declare  a  final  dividend,  but  before  so  doing  he 
shall  g^ve  notice  in  manner  prescribed  to  the  persons  whose  claims 
to  be  creditors  have  been  not&ed  to  him,  but  not  established  to  his 
satisfaction,  that  if  they  do  not  establish  their  claims  to  the  satasfaotion 
of  the  Ck>urt  within  a  time  limited  by  the  notice,  he  will  proceed  to  make 
a  final  dividend,  without  regard  to  their  claims.  After  uie  exptnitian  of 
the  time  so  limited,  or,  if  the  Court  on  application  by  any  such  daimant 
grant  him  further  time  for  establishing  his  claim,  then  on  the  ezpunaticm 
of  such  further  time,  the  property  of  the  bai^krupt  shall  be  divided 
among  the  creditors  who  have  proved  their  debts,  without  regard  to  the 
claims  of  any  other  persons. 

63. — No  action  for  a  dividend  shall  lie  against  the  trustee,  but  if  the 
trustee  refuses  to  pay  any  dividend  the  Court  may,  if  it  thinks  fit,  order 
him  to  pay  it,  and  also  to  pay  out  of  his  own  money  interest  thereon  far 
the  time  that  it  is  withheld,  and  the  costs  of  the  application. 

64. — (1)  The  trustee,  with  the  permission  of  the  committee  of  inspeo^ 
tion,  may  appoint  the  bankrupt  himself  to  superintend  the  management 
of  the  property  of  the  bankrupt  or  of  any  part  thereof,  or  to  carry  on  the 
trade  (if  any)  of  the  bankrupt  for  the  benefit  of  his  creditors,  and  in  any 
other  respect  to  aid  in  administering  the  property  in  such  manner  and 
on  such  terms  as  the  trustee  may  direct. 

(2)  The  trustee  may  from  time  to  time,  with  the  permission  of  the 
committee  of  inspection,  make  such  allowanoe  as  he  may  think  jiut  to 
the  bankrupt  out  of  his  property  for  the  support  of  the  bankrupt  and  his 
family,  or  in  consideration  of  his  services  if  he  is  engaged  in  winding  up 
his  estate,  but  any  such  allowance  may  be  reduced  by  the  Court. 

66. — The  bankrupt  shall  be  entitled  to  any  surplus  remaining  after 
payment  in  full  of  his  creditors,  with  interest,  as  by  this  Act  provided, 
and  of  the  costs,  charges,  and  expenses  of  the  proceedings  under  the 
bankruptcy  petition. 


Appoint- 
ment by 
Board  of 
Trade  of 
official  re- 
oeiTereof 
debtors' 
estates. 


Deputy  for 

official 

racalTer. 


PART  IV. 

Official  Bbobivbbs  and  Staff  of  Board  of  Tradb. 

66. — (1)  The  Board  of  Trade  may,  at  any  time  after  the  passing  of  this 
Act,  and  from  time  to  time,  appoint  such  persons  as  they  think  fit  to  be 
official  receivers  of  debtors*  estates,  and  may  remove  any  person  so 
appointed  hom  such  office.  The  official  receivers  of  debtors*  estates 
shall  act  under  the  general  authority  and  directions  of  the  BcMund  of 
Trade,  but  shall  also  be  officers  of  the  Courts  to  which  they  are  respec- 
tively attached. 

(2)  The  number  of  official  receivers  so  to  be  appointed,  and  the  dis- 
tricts to  be  assigned  to  them,  shall  be  fixed  by  the  Board  of  Trade,  with 
the  concurrence  of  the  Treasury.  One  person  only  shall  be  appointed 
for  each  district  unless  the  Board  of  Trade,  with  the  concurrence  of  the 
Treasury,  shall  otherwise  direct ;  but  the  same  person  may,  with  the 
like  concurrence,  be  appointed  to  act  for  more  than  one  district. 

(3)  Where  more  than  one  official  receiver  is  attached  to  the  Court, 
such  one  of  them  as  is  for  the  time  being  appointed  by  the  Court  for 
any  particular  estate  shall  be  the  official  receiver  for  the  purposes  of  that 
estate.  The  Court  shall  distribute  the  receiverships  of  the  particular 
estates  among  the  official  receivers  in  the  prescribed  manner. 

67. — (1)  The  Board  of  Trade  may  from  time  to  time,  by  order  direct 
that  any  of  its  officers  mentioned  in  the  order  shall  be  capable  of  dis- 
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charging  the  duties   of  any  official  receiver  during   any   temporary  46  &  47  Vict. 
vacancy  in  the  office  or  during  the  temporary  absence  of  any  official       ^^^' 
receiver  through  illness  or  otherwise. 

(2)  The  Board  of  Trade  may,  on  the  application  of  an  official  receiver, 
at  any  time  by  order  nominate  some  fit  person  to  be  his  deputy,  and  to 
act  for  him  for  such  time  not  exceeding  two  months  as  the  order  may 
fix,  and  under  such  conditions  as  to  remuneration  and  otherwise  as  may 
be  prescribed. 

68. — (1)  The  duties  of  the  official  receiver  shall  have  relation  both  to  Statos  of 
the  conduct  of  the  debtor  and  to  the  administration  of  his  estate.  cOxAal 

(2)  An  official  receiver  may,  for  the  purpose  of  affidavits  verifying  *'***''"• 
proofs,  petitions,  or  other  proceedings  under  this  Act,  administer  oaths. 

(8)  Ail  expressions  referring  to  the  trustee  under  a  bankruptcy  shall, 
unless  the  context  otherwise  requires,  or  the  Act  otherwise  provides,  in- 
clude the  official  receiver  when  acting  as  trustee. 

(4)  The  trustee  shall  supply  the  official  receiver  with  such  information, 
and  give  him  such  access  to,  and  facilities  for  inspecting  the  bankrupt's 
books  and  documents  and  generally  shall  give  him  such  aid,  as  may  be 
requisite  for  enabling  the  official  receiver  to  perform  his  duties  under 
this  Act. 

69. — As  regards  the    debtor,  it   shall  be  the  duty  of  the   official  Dutiaaof 
receiver—  <>®<*»^  "»• 

(1)  To  investigate  the  conduct  of  the  debtor  and  to  report  to  the  ^^l^^dTthe 
Court,  stating  whether  there  is  reason  to  believe  that  the  debtor  has  deUor'a 
committed  any  act  which  constitutes  a  misdemeanour  under  the  Debtors  conduct 
Act,  1869,  or  any  amendment  thereof,  or  under  this  Act,  or  which  would 

justify  the  Court  in  refusing,  suspending,  or  qualifying  an  order  for  his 
discharge. 

(2)  To  make  such  other  reports  concerning  the  conduct  of  the  debtor 
as  the  Board  of  Trade  may  direct. 

(3)  To  take  such  part  as  may  be  directed  by  the  Board  of  Trade  in  the 
public  examination  of  the  debtor. 

(4)  To  take  such  part,  and  give  such  assistance,  in  relation  to  the 
prosecution  of  any  fraudulent  debtor  as  the  Board  of  Trade  may  direct. 

70. — (1)  As  re^Eurds  the  estate  of  a  debtor  it  shall  be  the  duty  of  the  Dutiaa  of 
official  receiver —  offldai  re- 

(a)  Pending  the  appointment  of  a  trustee,  to  act  as  interim  receiver  of  to^d^bWa 
the  debtor's  estate,  and,  where  a  special  manager  is  not  appointed,  estate, 
as  manager  thereof : 
(h)  To  auSiorize  the  special  manager  to  raise  money  or  make  ad- 
vances for  the  purposes  of  the  estate  in  any  case  where,  in  the 
interests  of  the  creditors,  it  appears  necessary  so  to  do : 
(p)  To  summon  and  predde  at  the  first  meeting  of  creditors : 
Id)  To  issue  forms  of  proxy  for  use  at  the  meetings  of  creditors : 
(e)  To  report  to  the  creditors  as  to  any  proposal  which  the  debtor 
may  have  made  with  resx)ect  to  the  mode  of  liquidating  his  afEairs : 
(/)  To  advertise  the  receiving  order^  the  date  of  the  creditors'  first 
meeting  and  of  the  debtor's  public  examination,  and  such  other 
matters  as  it  may  be  necessary  to  advertise : 
(g)  To  act  as  trustee  during  any  vacancy  in  the  office  of  trustee. 
(2)  For  the  purpose  of  his  duties  as  interim  receiver  or  manager  the 
official  receiver  shall  have  the  same  powers  as  if  he  were  a  receiver  and 
manager  appointed  by  the  High  Court,  but  shall,  as  far  as  practicable, 
consult  the  wishes  of  the  creditors  with  respect  to    the  manage- 
ment of  the  debtor's  property,  and  may  for  that  purpose,  if  he  thinks  it 
advisable,  summon  meetings  of  the  persons  claiming  to  be  creditors,  and 
shall  not,  unless  the  Board  of  Trade  otherwise  order,  incur  any  expense 
beyond  such  as  is  requisite  for  the  protection  of  the  debtor's  property  or 
the  disposing  of  perishable  goods. 
Provided  that  when  the  debtor  cannot  himself  prepare  a  proper  state- 
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46  A  47  Vict,  ment  of  affaire,  the  official  receiver  may,  subject  to  any  prescribed  ooq- 
°'^^       ditioDs,  and  at  the  expense  of  the  estate,  employ  some  penon  or  penons 

to  assist  in  the  preparation  of  the  statement  of  affairs. 
(3)  Every  official  receiver  shall  aoooont  to  the  Board  of  Trade  and 

pay  over  aU  moneys  and  deal  with  all  secorities  in  snch  manner  as  the 

Boieuxl  from  time  to  time  direct. 
Power  for         71.  The  Board  of  Trade  may,  at  any  time  after  the  passing  of  this  Act, 
^l^f^^       and  from  time  to  time,  with  the  i^proval  of  the  Treasury,  appoint  sndi 
^1^^        additional  officers,  including  official  receivers,  clerks,  and  senrants  (if 
oflam.         any)  as  may  be  required  by  the  Board  for  the  execution  of  this  Act, 

and  may  dismiss  any  person  so  appointed. 


PART  V. 

Tbustbbs  in  Bankbuptcy. 

Remtmeratum  qf  Tnutee. 

R0iunn«t»-        72.— (1)  Where  the  creditors  appoint  any  person  to  be  trustee  of  a 
tion  of  debtor's  estate,  his  remuneration  (if  any)  shaU  be  fixed  by  an  ordinary 

*""**^  resolution  of  the  creditors,  or  if  the  creditore  so  resolve  by  the  committee 
of  inspection,  and  shall  be  in  the  nature  of  a  commission  or  percentage, 
of  which  one  part  shall  be  payable  on  the  amoimt  realized,  after  deduct- 
ing any  sums  paid  to  secured  creditore  out  of  the  proceeds  of  their 
secnritiett,  and  the  other  part  on  the  amount  distributed  in  dividend. 

(2)  If  one-fourth  in  number  or  vsdue  of  the  creditors  dissent  from  the 
renolution,  or  the  bankrupt  satisfies  the  Board  of  Trade  that  the 
remuneration  is  unnecessarily  lajge,  the  Board  of  Trade  shall  fix  the 
amount  of  the  remuneration. 

(3)  The  resolution  shall  express  what  expenses  the  remuneration  is  to 
cover,  and  no  liability  shall  attach  to  the  bankrupt's  estate,  or  to  the 
creditore,  in  respect  of  any  expenses  which  the  remuneration  is  expressed 
to  cover. 

(4)  Where  no  remuneration  has  been  voted  to  a  trustee  he  shall  he 
allowed  out  of  the  bankrupt's  estate  such  proper  costs  and  expenses  in- 
curred by  him  in  or  about  the  proceedings  of  the  bankruptcy  as  the 
taxing  officer  may  allow. 

(5)  A  trustee  shall  not,  under  any  curcumstanoes  whatever,  make  any 
arrangement  for  or  accept  from  the  bankrupt,  or  any  solicitor,  auctioneer, 
or  any  other  pereon  that  may  be  employed  about  a  bankruptcy,  any  gift, 
remuneration,  or  pecuniary  or  other  consideration  or  benefit  whatever 
beyond  the  remuneration  fixed  by  the  creditore  and  payable  out  of  the 
estate,  nor  shall  he  make  any  arrangement  for  giving  up,  or  give  up,  any 
part  of  his  remuneration,  either  as  receiver,  manager,  or  trustee  to  the 
bankrupt,  or  any  solicitor  or  other  person  that  may  be  employed  abont 
a  bankruptcy. 

AJiowaiioe         73. — (1)  Where  a  trustee  or  manager  receives  remuneration  for  hts 
*f  tri£***^"  services  as  such  no  payment  shall  be  allowed  in  his  accounts  in  respect  of 
of  oostB.        ^YiQ  performance  by  any  other  person  of  the  ordinary  duties  which  are 
required  by  statute  or  rules  to  be  performed  by  himself. 

(2)  Where  the  trustee  is  a  solicitor  he  may  contract  that  the  re- 
muneration for  his  services  as  trustee  shall  include  all  professional 
services. 

(3)  All  bills  and  charges  of  solicitore,  managere,  accountants, 
auctioneere,  broken,  and  other  persons,  not  being  trustees,  shall  be  taxed 
by  the  prescribed  officer,  and  no  payments  in  respect  thereof  shall  be 
allowed  in  the  trustee's  accounts  without  proof  of  such  taxation  having 
been  made.    The  taxing  master  shall  satisfy  himself  before  passing  such 
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bills  and  charges  that  the  employment  of  such  solicitors  and  other  40A47Vict. 
persons,  in  respect  of  the  particular  matters  out  of  which  such  charges       ^•^^' 
arise,  has  been  duly  sanctioned. 

(4)  Every  such  person  shall,  on  request  by  the  trustee  (which  request 
the  trustee  shall  make  a  sufficient  time  before  declaring  a  dividend), 
deliver  his  bill  of  costs  or  charges  to  the  proper  officer  for  taxation,  and 
if  he  fails  to  do  so  within  seven  days  after  receipt  of  the  request,  or  such 
further  time  as  the  Court,  on  application,  may  grant,  the  trustee  shall 
declare  and  distribute  the  dividend  without  reganl  to  any  claim  by  him, 
and  thereupon  any  such  claim  shall  be  forfeited  as  well  against  the 
trustee  personally  as  against  the  estate. 

jRecei^,  PaymeTitt,  Aocotmts,  Audit. 

74.— (1)  An  account  called  the  Bankruptcy  Estates  Account  shall  be  Fttymentof 
kept  by  the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys  roaD/ay  into 
received  by  the  Board  of  Trade  in  respect  of  proceedings  under  this  Act  2lf*?-?J 
shall  be  paid  to  that  account.  jsngiana. 

(2)  The  account  of  the  Accountant  in  Bankruptcy  at  the  Bank  of 
England  shall  be  transferred  to  the  Bankruptcy  Estates  Account. 

(3)  Every  trustee  in  bankruptcy  shall,  in  such  manner  and  at  such 
times  as  the  Board  of  Trade  with  the  concurrence  of  the  Treasury  direct, 
pay  the  money  received  by  him  to  the  Bankruptcy  Estates  Account  at 
the  Bank  of  England,  and  the  Board  of  Trade  shall  furnish  him  with  a 
certificate  of  receipt  of  the  money  so  paid. 

(4)  Provided  that  if  it  appears  to  the  committee  of  inspection  that  for 
the  purpose  of  carrying  on  the  debtor's  business,  or  of  obtaining  advances, 
or  because  of  the  probable  amount  of  the  cash  balance,  or  if  the  com- 
mittee shall  satisfy  the  Board  of  Trade  that  for  any  other  reason  it  is  for 
the  advantage  of.  the  creditors  that  the  trustee  should  have  an  account 
with  a  local  bank,  the  Board  of  Trade  shall,  on  the  application  of  the 
committee  of  inspection,  authorize  the  trustee  to  make  his  payments  into 
and  out  of  such  local  bank  as  the  committee  may  select. 

Such  account  shall  be  opened  and  kept  by  the  trustee  in  the  name  of 
the  debtor's  estate ;  and  any  interest  receivable  in  respect  of  the  account 
shall  be  part  of  the  assets  of  the  estate. 

The  trustee  shall  make  his  payments  into  and  out  of  such  local  bank 
in  the  prescribed  manner. 

(6)  Subject  to  any  general  rules  relating  to  small  bankruptcies  under 
Part  Vn.  of  this  Act,  where  the  debtor  at  the  date  of  the  receiving  order 
has  an  account  at  a  bank,  such  account  shall  not  be  withdrawn  until  the 
expiration  of  seven  days  from  the  day  appointed  for  the  first  meeting  of 
creditors,  unless  the  Board  of  Trade,  for  the  safety  of  the  account,  or 
other  sufficient  cause,  order  the  withdrawal  of  the  account. 

(6)  If  a  trustee  at  any  time  retains  for  more  than  ten  days  a  sum 
exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  in 
any  particular  case  authorize  him  to  retain,  then,  unless  he  explains  the 
retention  to  the  satisfttction  of  the  Board  of  Trade,  he  shall  pay  interest 
on  the  amount  so  retained  in  excess  at  the  rate  of  twenty  pounds  per 
centum  per  annum,  and  shall  have  no  claim  for  remuneration,  and  may 
be  removed  from  his  office  by  the  Board  of  Trade,  and  shall  be  liable  to 
pay  any  expenses  occasioned  by  reason  of  his  default. 

(7)  All  payments  out  of  money  standing  to  the  credit  of  the  Board  of 
Trade  in  uie  Bankruptcy  Estates  Account  shall  be  made  by  the  Bank  of 
England  in  the  prescribed  manner. 

75. — No  trustee  in  a  bankruptcy  or  under  any  composition  or  scheme  Tnutee  not 
of  arrangement  shall  pay  any  sums  received  by  him  as  trustee  into  his  to  pay  into 
private  hanking  account.  private 

76.— (1)  Whenever  the  cash  balance  standing  to  the  credit  of  the  '***'"*• 
Bankruptcy  Estates  Account  is  in  excess  of  the  amount  which  in  the  ^"^•*w«>t 
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46A47VIOT.  o^dnion  of  the  Board  of  Trade  is  leqxiiied  for  the  time  being  to  answer 

^  ^^       demands  in  respect  of  bankrapts'  estates,  the  Board  of  Trade  shall  notify 

olmaphu     ^^®  same  to  the  Treasury,  and  shall  pay  over  the  same  or  any  part 

fnnS^        thereof  as  the  Treasm^  may  require  to  the  Treasniy,  to  such  acconnt  as 

the  Treasury  may  direct,  and  the  Treasury  may  invest  the  said  stuns  or 

any  other  part  thereof  in  Government  secnrities  to  be  placed  to  the  credit 

of  the  said  acconnt. 

(2)  Whenever  any  part  of  the  money  so  invested  is,  in  the  opinion  of 
the  Board  of  Trade,  reqmred  to  answer  any  demands  in  respect  of  bank- 
rupts* estates,  the  Board  of  Trade  shall  notify  to  the  Treasury  the  amount 
so  required,  and  the  Treasury  shall  thereupon  repay  to  the  Board  of  Trade 
such  sum  as  may  be  required  to  the  credit  of  the  Bankruptcy  Estates 
Account,  and  for  that  purpose  may  direct  the  sale  of  such  part  of  the 
said  securities  as  may  be  necessaiy. 

(3)  The  dividends  on  the  investments  under  this  section  shall  be  paid 
to  such  account  as  the  Treasury  may  direct,  and  regard  shall  be  had  to 
the  amount  thus  derived  in  fi^ng  the  fees  payable  in  respect  of  bank- 
ruptcy proceedings. 

Oortain  r»>  77. — ^The  Treasury  may  from  time  to  time  issue  to  the  Board  of  Trade 
iJ^^"^  in  aid  of  the  votes  of  Parliament,  out  of  the  receipts  arising  from  fees, 
applied  in  ^^  stamps,  and  dividends  on  investments  under  this  Act,  any  sums  which 
atdofflxpen*  may  be  necessary  to  meet  the  charges  estimated  by  the  Board  of  Trade 
ditnra.  |q  respect  of  salaries  and  expenses  xmder  this  Act 

Audit  of  78.1-(i)  Every  trustee  shall,  at  such  times  as  may  be  prescribed,  bat 

^^^^^  not  less  than  twice  in  each  year  during  his  tenure  of  office,  send  to  tlie 
Board  of  Trade,  or  as  they  direct,  an  account  of  his  receipts  and  pay- 
ments as  such  trustee. 

(2)  The  account  shall  be  in  a  prescribed  foim,  shall  be  made  in 
duplicate,  and  shall  be  verified  by  a  statutory  declaration  in  the  prescribed 
form. 

(3)  The  Board  of  Trade  shall  cause  the  accounts  so  sent  to  be  audited, 
and  for  the  purposes  of  the  audit  the  trustee  shall  furnish  the  Board 
with  such  vouchers  and  information  as  the  Board  may  require,  and  the 
Board  may  at  any  time  require  the  production  of  and  inspect  any  books 
or  accounts  kept  by  the  trustee. 

(4)  When  any  such  account  has  been  audited  one  oopy  thereof  shall 
be  filed  and  kept  by  the  Board,  and  the  other  copy  shall  be  filed  vrith  the 
Court,  and  each  oopy  shall  be  open  to  the  inspection  of  any  creditor,  or 
of  the  bankrupt,  or  of  any  person  Interested. 

The  tnukee  79. — ^The  trustee  shall,  whenever  required  by  any  creditor  so  to  do,  and 
^^^2°^  on  payment  by  such  creditor  of  the  prescribed  fee,  funush  and  transmit 
orediton.      to  such  creditor  by  poet  a  list  of  the  creditors,  showing  in  such  list  the 

amount  of  the  debt  due  to  each  of  such  creditors. 
Booke  to  80. — ^The  trustee  shall  keep,  in  manner  prescribed,  proper  books,  in 

^J^Si  ^     which  he  shall  from  time  to  time  cause  to  be  made  entries  or  minutes  of 
proceedings  at  meetings,  and  of  such  other  matters  as  may  be  prescribed, 
and  any  creditor  of  the  bankrupt  may,  subject  to  the  control  of  the  Court, 
personally  or  by  his  agent  inspect  any  such  books. 
Annual  81. — (1)  Every  trustee  in  a  bankruptcy  shall  from  time  to  time,  as  may 

^j^^^t  of  \^  prescribed,  and  not  less  than  once  in  every  year  during  the  con- 
V'^^^'^^^^'^9^  tinuance  of  the  bankruptcy,  transmit  to  the  Board  of  Trade  a  statement 
showing  the  proceedings  in  the  bankruptcy  up  to  the  date  of  the  state- 
ment, containing  the  prescribed  particidars,   and  made  out  in  the 
prescribed  form. 

(2)  The  Board  of  Trade  shall  cause  the  statements  so  transmitted  to 
be  examined,  and  shall  call  the  trustee  to  account  for  any  misfeasance, 
neglect,  or  omission  which  may  appear  on  the  said  statements  or  in  his 
accounts  or  otherwise,  and  may  require  the  trustee  to  make  good  any 
loss  which  the  estate  of  the  bankrupt  may  have  sustained  by  the 
misfeasance,  neglect,  or  omission. 
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82. — (1)  When  the  trastee  has  realised  all  the  property  of  the  bank 

rapt,  or  so  much  thereof  as  oan,  in  ^his  opinion,  be  realised  without  Belease  of 
needlessly  protracting  the  trusteeship,  and  distributed  a  final  dividend,  ^^^^■■*^* 
if  any,  or  has  oeased  to  act  by  reason  of  a  composition  having  been 
approved,  or  has  resigned,  or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application,  cause  a  report  on  his  accounts 
to  be  prepared,  and,  on  his  complying  with  all  the  requirements  of  the 
Board,  shBll  take  into  consideration  the  report,  and  any  objection 
which  may  be  urged  by  any  creditor  or  person  interested  against  the 
i^ease  of  the  trustee,  and  shall  either  grant  or  withhold  the  release 
accordingly,  subject  nevertheless  to  an  appeal  to  the  High  Court. 

(2)  Where  the  release  of  a  trustee  is  withheld  the  Court  may,  on  the 
application  of  any  creditor  or  person  interested,  make  such  order  as  it 
thinks  Just,  charging  the  trustee  with  the  consequences  of  any  act  or 
default  he  may  have  done  or  made  contrary  to  his  duty. 

(3)  An  order  of  the  Board  releasing  the  trustee  shall  discharge  him 
from  all  liability  in  respect  of  any  act  done  or  default  made  by  him  in 
the  administration  of  the  afEairs  of  the  bankrupt,  or  otherwise  in  re- 
lation to  his  conduct  as  trustee,  but  any  such  order  may  be  revoked  on 
proof  that  it  was  obtained  by  fraud  or  by  suppression  or  concealment  of 
any  material  fact. 

(4)  Where  the  trustee  has  not  previously  resigned  or  been  removed, 
his  release  shall  operate  as  a  removal  of  him  from  his  office,  and 
thereupon  the  official  receiver  shall  be  the  trastee. 

Official  Name. 

83.— The  trastee  may  sue  and  be  sued  by  the  official  name  of  "the  Official  name 
trustee  of  the  property  of  a  bankrapt,"  inserting  ^  *>™*<»- 

the  name  of  the  bankrupt,  and  by  that  name  may  in  any  part  of  the 
British  dominions  or  elsewhere  hold  property  of  every  description, 
make  contnusts,  sue  and  be  sued,  enter  into  any  engagements  binding 
on  himself  and  his  successors  in  office,  and  do  all  other  acts  necessary 
or  expedient  to  be  done  in  the  execution  of  his  office. 

A^fpomtment  and  Hemavdl, 

84. — (1)  The  creditors  may,  if  they  think  fit,  appoint  more  persons  ^^^^ 
than  one  to  the  office  of  trustee,  and  when  more  persons  than  one  are  orrao«M^e 
appointed  they  shall  declare  whether  any  act  required  or  authorized  to  tnuteaa. 
be  done  by  the  trastee  is  to  be  done  by  all  or  any  one  or  more  of  such 
persons,  but  all  such  persons  are  in  this  Act  included  tmder  the  term 
**  trastee,"  and  shall  be  joint-tenants  of  the  property  of  the  bankrupt. 

(2)  The  creditors  may  also  appoint  persons  to  act  as  trustees  in 
succession  in  the  event  of  one  or  more  of  the  persons  first  named 
declining  to  accept  the  office  of  trastee,  or  idling  to  give  security,  or  not 
being  approved  of  by  the  Board  of  Trade. 

86. — If  a  receiving  order  is  made  against  a  trustee  he  shall  thereby  Offloe  of 
vacate  his  office  of  trustee.  JSSSi  by 

86. — (1)  The  creditors  may,  by  ordinary  resolution,  at  a  meeting  iiuolTenoj. 
specially  called  for  that  purpose,  of  which  seven  days'  notice  has  been  ji^q^oyij  of 
l^ven,  remove  a  trastee  appointed  by  them,  and  may  at  the  same  or  any  trortee. 
subsequent  meeting  appoint  another  person  to  fill  the  vacancy  as  herein- 
after provided  in  case  of  a  vacancy  in  the  office  of  trustee. 

(2)  If  the  Board  of  Trade  are  of  opinion  that  a  trastee  appointed  by 
the  creditors  is  guilty  of  misconduct,  or  &ils  to  perform  his  duties  under 
this  Act,  the  Board  may  remove  him  from  his  office,  but  if  the  creditors, 
by  ordinary  resolution,  disapprove  of  his  removal,  he  or  they  may  appeal 
against  it  to  the  High  Court. 

87. — (1)  If  a  vacancy  oocuis  in  the  office  of  a  trustee  the  creditors  in  Prooeadiaga. 
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^  *  47  Vict,  general  meeting  may  appoint  a  peraon  to  fill  1^  vacancy,  and  thereupon 
^'    * the  same  proceedings  shall  be  ti^en  as  in  the  case  of  a  first  appointment. 

(2)  The  official  receiver  shall,  on  the  requisition  of  any  creditor, 
sxmmion  a  meeting  for  the  purpose  of  filling  any  snch  vacancy. 

(3)  If  the  creditors  do  not  within  three  weelm  after  the  occnirence  of 
a  vacancy  appoint  a  person  to  fill  the  vacancy,  the  official  receiver  shall 
report  the  matter  to  the  Board  of  Trade,  and  the  Board  may  appoint  a 
trustee ;  but  in  snch  case  the  creditors  or  committee  of  inspection  shall 
have  the  same  power  of  appointing  a  trustee  as  in  the  case  of  a  first 
appointment. 

(4)  During  any  vacancy  in  the  office  of  trustee  the  official  receiver 
shall  act  as  trustee. 

Voting  powers  of  Tnutee. 

LimitatioD        88. — ^The  vote  of  the  trustee,  or  of  his  partner,  clerk,  solicitor,  or 
of  ▼Miiw      solicitor's  clerk,  either  as  creditor  or  as  proxy  for  a  creditor,  shall  not  be 
2JJJJJJ         reckoned  in  the  majority  required  for  passing  any  resolution  afEecting 
the  remuneration  or  conduct  of  the  trustee. 
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Control  over  Tnutee. 

89. — (1)  Subject  to  the  provisions  of  this  Act  the  trustee  shall,  in  the 
administration  of  the  property  of  the  bankrupt  and  in  the  distribution 
thereof  amongst  his  creditors,  have  regard  to  any  directions  that  may 
be  given  by  resolution  of  the  creditors  at  any  general  meeting,  or  by  the 
committee  of  inspection,  and  any  direction  so  g^ven  by  the  creditors  at 
any  general  meeting  shaJl  in  case  of  conflict  be  deemed  to  override  any 
directions  g^ven  by  the  committee  of  inspection. 

(2)  The  trustee  may  from  time  to  time  summon  general  meetings  of 
the  creditors  for  the  purpose  of  asoertaining  their  wishes,  and  it  shall 
be  his  duty  to  summon  meetings  at  snch  times  as  the  creditors,  by 
resolution,  either  at  the  meeting  appointing  the  trustee  or  otherwise  may 
direct,  or  whenever  requested  in  writing  to  do  so  by  one  fourth  in  value 
of  the  creditors. 

(3)  The  trustee  may  apply  to  the  Court  in  manner  prescribed  for 
diiections  in  relation  to  any  particular  matter  arising  under  the  bank- 
ruptcy. 

(4)  Subject  to  the  provisions  of  this  Act  the  trustee  shall  use  his  own 
discretion  in  the  management  of  the  estate  and  its  distribution  amon^ 
the  creditors. 

90. — If  the  bankrupt  or  any  of  the  creditors,  or  any  other  person,  is 
aggrieved  by  any  act  or  decision  of  the  trustee,  he  may  apply  to  the 
Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  decision 
complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

91. — (1)  The  Board  of  Trade  shall  take  oc^nizance  of  the  conduct  of 
trustees,  and  in  the  event  of  any  trustee  not  faithfully  performing  his 
duties,  and  duly  observing  all  the  requirements  imposed  on  him  by 
statute,  rules,  or  otherwise,  with  respect  to  the  performance  of  his  duties, 
or  in  the  event  of  any  complaint  being  made  to  the  Board  by  any  creditor 
in  regard  thereto,  the  Board  shall  inquire  into  the  matter  and  take  such 
action  thereon  as  may  be  deemed  expedient. 

(2)  The  Board  may  at  any  time  require  any  trustee  to  answer  any 
inquiry  made  by  them  in  relation  to  any  bankrui>tcy  in  which  the 
trustee  is  engaged,  and  may,  if  the  Board  think  fit,  apply  to  the  Court 
to  examine  on  oath  the  trustee  or  any  other  person  concerning  the 
bankruptcy. 

(3)  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the 
books  and  vouchers  of  the  trustee. 


THB   BANKRUPTCY  ACT,   1883.  1621 

PART  VI.  4«  447  Vict. 

c.  52 

Constitution,  Pbocedurb,  and  Powkbs  op  Coubt.  !_^ 

Jwriidiotum. 

92.— (1)  The  Courts  having  jurisdiction  in  bankruptcy  shall  be  the  JuriBdiction 
High  Court  and  the  county  courts.  *f^  ^^' 

(2)  But  the  Lord  Chancellor  may  from  time  to  time,  by  order  under  ^J^  ^urt 
his  hand,  exclude  any  county  court  from  having  jurisdiction  in  bank-  and  county 
ruptcy,  and  for  the  purposes  of  bankruptcy  jurisdiction  may  attach  oourta. 

its  district  or  any  part  thereof  to  the  High  Court,  or  to  any  other  county 
court  or  courts,  and  may  from  time  to  time  revoke  or  vary  any  order  so 
made.  The  Lord  Chancellor  may,  in  like  manner  and  subject  to  the  like 
conditions,  detach  the  district  of  any  county  court  or  any  part  thereof 
from  the  district  and  jurisdiction  of  the  High  Court. 

(3)  The  term  "  district,"  when  used  in  this  Act  with  reference  to  a 
county  court,  means  the  district  of  the  court  for  the  purposes  of  bank- 
ruptcy jurisdiction. 

(4)  A  county  court  which,  at  the  commencement  of  this  Act,  is 
excluded  from  having  bankruptcy  jurisdiction,  shall  continue  to  be  so 
excluded  until  the  Lord  Chancellor  otherwise  orders. 

(5)  Periodical  sittings  for  the  transaction  of  bankruptcy  business  by 
county  courts  having  jurisdiction  in  bankruptcy  shall  be  holden  at  such 
times  and  at  such  intervals  as  the  Lord  Chancellor  shall  prescribe  for 
each  such  court. 

93. — (1)  From  and  after  the  commencement  of  this  Act  the  London  Gonaoiida- 
Bankruptcy  Court  shall  be  united  and  consolidated  with  and  form  part  JJjn  ^ink° 
of  the  Supreme  Court  of  Judicature,  and  the  jurisdiction  of  the  London  rnptcy  Court 
Bankruptcy  Court  shall  be  transferred  to  the  High  Court.  with 

(2)  For  the  purposes  of  this  union,  consolidation,  and  transfer,  and  of  S^PJJ^ 
all  matters  incidental  thereto  and  consequential  thereon,  the  Supreme  j^^ioatura. 
Court  of  Judicature  Act,  1873,  as  amended  by  subsequent  Acts,  shall, 
subject  to  the  provisions  of  this  Act,  have  effect  as  if  the  union,  con- 
solidation, and  transfer  had  been  effected  by  that  Act,  except  that  all 
expressions  referring  to  the  time  appointed  for  the  commencement  of 
that  Act  shall  be  construed  as  referring  to  the  commencement  of  this 
Act,  and,  subject  as  aforesaid,  this  Act  and  the  said  above-mentioned 
Acts  shall  be  read  and  construed  together. 

94. — (1)  Subject  to  general  rules,  and  to  orders  of  transfer  made  under  5"?25k**°" 
the  authority  of  the  Supreme  Court  of  Judicature  Act,  1873,  and  Acts  ^^cy 
amending  it, —  biuineM  i^ 

{a)  All  matters  pending  in  the  London  Bankruptcy  Court  at  the  com-  special  judge 
menoement  of  this  Act ;  and  a>^** 

(i)  All  matters  which  would  have  been  within  the  exclusive  jurisdic-     ° 
tion  of  the  London  Bankruptcy  Court,  if  this  Act  had  not  passed ; 
and 

(jo)  All  matters  in  respect  of  which  jurisdiction  is  given  to  the  High 
Court  by  this  Act, 
shall  be  assigned  to  such  Division  of  the  High  Court  as  the  Lord 
Chancellor  may  from  time  to  time  direct. 

(2)  All  such  matters  shall,  subject  as  aforesaid,  be  ordinarily  trans- 
acted and  disposed  of  by  or  under  the  direction  of  one  of  the  judges  of 
the  High  Court,  and  the  Lord  Chancellor  shall  from  time  to  time  assign 
a  judge  for  that  purpose. 

(3)  Provided  that  during  vacation,  or  during  the  illness  of  the  judge 
so  assigned,  or  during  his  absence  or  for  any  other  reasonable  cause  such 
matters,  or  any  part  thereof,  may  be  transacted  and  disposed  of  by  or 
under  the  directions  of  any  judge  of  the  High  Court  named  for  that 
purpose  by  the  Lord  Chancellor. 

(4)  Subject  to  the  provisions  of  this  Act,  the  officers,  clerks,  and  sub- 
ordinate persons  who  are,  at  the  commencement  of  this  Act,  attached  to 
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M*47  Vicr.  the  London  Bankraptoy  Court,  and  tiieir  Buooesson,  shall  be  offioen  of 
°-^^       the  Sapreme  Court  of  JudiciM;iize,  aad  shall  be  attached  to  the  High 
Court. 

(5)  Sabject  to  general  roles,  all  bankraptoy  matters  shall  be  entitled, 
••  In  bankraptoy." 
FMsition,  96.>-(l)  If  the  debtor  against  or  by  whom  a  bankraptoy  petition  is 

wlMra  to  bo  presented  has  resided  or  oanied  on  bosiness  within  the  London  bank- 
!*■■•''**'•  raptcy  district  as  defined  by  this  Act  for  the  greater  part  of  the  six 
months  immediately  preceding  the  presentation  of  the  petition,  or  for  a 
longer  period  daring  those  six  months  than  in  the  district  of  any  oonnty 
coprt,  or  is  not  resident  in  England,  or  if  the  petitioning  creditor  is  un- 
able to  ascertain  the  residence  of  the  debtor,  the  petition  shall  be 
presented  to  the  High  Court. 

(2)  In  any  other  case  the  petition  shall  be  presented  to  the  ooonty 
coort  for  the  district  in  which  the  .debtor  has  resided  or  earned  on 
business  for  the  longest  period  during  the  six  months  immediately 
preceding  the  presentation  of  the  petition. 

(B)  Nothing  in  this  section  shall  invalidate  a  proceeding  by  reason  of 
its  being  taken  in  a  wrong  court. 
Definition  of     96. — ^The  London  Bankruptcy  District  shall,  for  the  purposes  of  this 
^J^"*^^  Act,  comprise  the  city  of  London  and  the  liberties  thereof,  and  all  such 
Distri^r^  parts  of  the  metropolis  and  other  places  as  are  situated  within  the 
district  of  any  county  court  described  as  a  metropolitan  county  court  in 
the  list  contained  in  the  Third  Schedule. 
TjwMfar  97. — (1)  Subject  to  the  provisions  of  this  Act,  every  court  having 

tonfrom'     original  jurisdiction  in  bankraptoy  shall  have  jurisdiction  throughout 
court  to         England. 

court.  (2)  Any  proceedings  in  bankruptcy  may  at  any  time,  and  at  any  stage 

thereof,  and  either  with  or  without  application  from  any  of  the  parties 
thereto,  be  transferred  by  any  prescribed  authority  and  in  the  prescribed 
manner  from  one  court  to  another  court.,  or  may  by  the  like  authority  be 
retained  in  the  court  in  which  the  proceedings  were  commenced,  although 
it  may  not  be  the  court  in  which  the  proceedings  ought  to  have  been 
commenced. 

(3)  If  any  question  of  law  arises  in  any  bankruptcy  proceeding  in  a 
county  court  which  all  the  parties  to  the  proceeding  desire,  or  which  one 
of  them  and  the  judge  of  the  county  court  may  desire,  to  have  deter- 
mined in  the  first  instance  in  the  High  Court,  the  judge  shall  state  the 
facts,  in  the  form  of  a  special  case,  for  the  opinion  of  the  High  Court. 
The  special  case  and  the  proceedings,  or  such  of  them  as  may  be 
required,  shall  be  transmitted  to  the  High  Court  for  the  purposes  of  the 
determination. 

ExeroLwln        98. — Subject  to  the  provisions  of  this  Act  and  to  general  rules  the 

^"jaberaof  judge  of  the  High  Court  exercising  jurisdiction  in  bankruptcy  may 

^^^Sflo    «3cercise  in  chambers  the  whole  or  any  part  of  his  jurisdiction. 

Jurifldiotioii      ^-—(1)  The  registrars  in  bankruptcy  of  the  High  Court,  and  the 

in  bank-*^  registrars  of  a  county  court  having  jurisdiction  in  bankraptoy,  shall 

nptayai      have  the  powers  and  jurisdiction  in  this  section  mentioned,  and  any 

nffn^nx,       order  made  or  act  done  by  such  registrars  in  the  exercise  of  the 

said  powers  and  jurisdiction  shall  be  deemed  the  order  or  act  of  the 

Court. 

(2)  Subject  to  general  rales  limiting  the  powers  conferred  by  this 

section,  a  registrar  shall  have  power — 
(a)  To  hear  bankraptoy  petitions,  and  to  make  receiving  orders  and 

adjudications  thereon : 
(h)  To  hold  the  public  examination  of  debtors : 
(0)  To  grant  orders  of   discharge  where   the  application  is  not 

ojmosed: 
(d)  To  approve  compositions  or  schemes  of  arrangement  when  they 
axe  not  opposed : 
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(«)  To  make  interim  orders  in  any  case  of  ureenoy :  46&47  Vicr. 

(/)  To  make  any  order  or  exercise  any  jurisSction  which  by  any  rule       ^•^^- 

in  that  behalf  is  prescribed  as  proper  to  be  made  or  exercised  in 

chambers: 
(^)  To  hear  and  determine  any  unopposed  or  ex  parte  application : 
(A)  To  summon  and  examine  any  person  known  or  suspected  to  have 

in  his  possession  efEects  of  the  debtor  or  to  be  indebted  to  him,  or 

capable  of  giving  information  respecting  the  debtor,  his  dealings, 

or  property. 

(3)  The  registrars  in  bankruptcy  of  the  High  Court  shall  also  have 
power  to  grant  orders  of  discharge  and  certificates  of  removal  of 
disqualifications,  and  to  approve  compositions  and  schemes  of  arrange- 
ment. 

(4)  A  registrar  shall  not  have  power  to  commit  for  contempt  of 
court. 

(5)  The  Lord  Chancellor  may  from  time  to  time  by  order  direct  that 
any  specified  registrar  of  a  county  court  shall  have  and  exercise  all  the 
powers  of  a  bankruptcy  registrar  of  the  High  Court. 

100. — ^A  county  court  shall,  for  the  purposes  of  its  bankruptcy  juris-  Po™«  ot 
diction,  in  addition  to  the  ordinary  powers  of  the  Court,  have  all  the  ^^fj 
powers  and  jurisdiction  of  the  High  Court,  and  the  orders  of  the  Court  ^^^^^  ^ 
may  be  enforced  accordingly  in  manner  prescribed.  Tnde  to 

101. — Where  any  moneys  or  funds  have  been  received  by  an  official  make  pay- 
receiver  or  by  the  Board  of  Trade,  and  the  Court  makes  an  order  declar-  ^JJVJmi 
ing  that  any  person  is  entitled  to  such  moneys  or  funds  the  Board  of  ^J^^dim- 
Trade  shall  make  an  order  for  the  payment  thereof  to  the  person  so  uonn  of 
entitled  as  aforesaid.  Ooart. 

102. — (1)  Subject  to  the  provisions  of  this  Act,  every  court  having  Genend 
jurisdiction  in  bankruptcy  under  this  Act  shall  have  full  power  to  decide  P^^^  °^ 
all  questions  of  priorities,  and  all  other  questions  whatsoever,  whether  JJJjJ^J!****^ 
of  law  or  fact,  which  may  arise  in  any  case  of  bankruptcy  coming  within 
the  cognizance  of  the  Court,  or  which  the  Court  may  deem  it  expedient 
or  necessary  to  decide  for  the  purpose  of  doing  complete  justice  or  mak- 
ing a  complete  distribution  of  property  in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not  be  exercised  by 
the  county  court  for  the  purpose  of  adjudicating  upon  any  claim,  not 
arising  out  of  the  bankruptcy,  which  might  heretofore  have  been  enforced 
by  action  in  the  High  Court,  unless  all  parties  to  the  proceeding  consent 
thereto,  or  the  money,  money's  worth,  or  right  in  dispute  does  not  in  the 
opinion  of  the  judge  exceed  in  vaJue  two  hundred  pounds. 

(2)  A  court  having  jurisdiction  in  bankruptcy  under  this  Act  shall  not 
be  subject  to  be  restrained  in  the  execution  of  its  powers  under  this  Act 
by  the  order  of  any  other  court,  nor-shall  any  appeal  lie  from  its  decisions, 
except  in  manner  directed  by  this  Act. 

(3)  If  in  any  proceeding  in  bankruptcy  there  arises  any  question  of  fact 
which  either  of  the  parties  desire  to  be  tried  before  a  jury  instead  of  by 
the  Court  itself,  or  which  the  Court  thinks  ought  to  be  tried  by  a  jury, 
the  Court  may  if  it  thinks  fit  direct  the  trial  to  be  had  with  a  jury,  and 
the  trial  may  be  had  accordingly,  in  the  High  Court  in  the  same  manner 
as  if  it  were  the  trial  of  an  issue  of  fact  in  an  action,  and  in  the  county 
court  in  the  manner  in  which  jury  trials  In  ordinary  cases  are  by  law 
held  in  that  court. 

(4)  Where  a  receiving  order  has  been  made  in  the  High  Court  under 
this  Act,  the  judge  by  whom  such  order  was  made  shall  have  power,  if 
he  sees  fit,  without  any  further  consent,  to  order  the  transfer  to  such 
judge  of  any  action  pending  in  any  other  division,  brought  or  continued 
by  or  against  the  bankrupt. 

(6)  Where  default  is  made  by  a  trustee,  debtor,  or  other  person  in 
obe3ring  any  order  or  direction  given  by  the  Board  of  Trade  or  by  an 
official  receiver  or  any  other  officer  of  the  Board  of  Trade  under  any 
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46  4k  47  Vict,  power  oonferred  by  this  Act,  the  ootut  may,  on  the  applicadon  of  the 
^  ^^  Board  of  Trade  or  an  official  receiver  or  other  duly  anthorised  peraon 
order  such  defaulting  trustee,  debtor,  or  person  to  comply  with  the  order 
or  direction  so  given ;  and  the  court  may  tUso,  if  it  shall  think  fit,  upon  any 
such  application  make  an  immediate  order  for  the  committal  of  such 
defaulting  trustee,  debtor,  or  other  person ;  provided  that  the  power 
given  by  this  sub-section  shall  be  deemed  to  be  in  addition  to  and  not 
in  substitution  for  any  other  right  or  remedy  in  respect  of  such 
default. 

Judymewt  Debtors, 

103.— <1)  It  shall  be  lawful  for  the  Lord  Chancellor  by  order  to  direct 
that  the  jurisdiction  and  powers  under  section  five  of  the  Debtors  Act, 
1869,  now  vested  in  the  High  Court,  shall  be  assigned  to  and  exercised 
by  the  judge  to  whom  bankruptcy  business  is  assigned. 

(2)  It  shall  be  lawful  also  for  the  Lord  Chancellor  in  like  manner  to 
direct  that  the  whole  or  any  part  of  the  said  jurisdiction  and  powers 
shall  be  delegated  to  and  exercised  by  the  bankruptcy  registrars  of  the 
High  Court. 

(3)  Any  order  made  under  this  section  may,  at  any  time,  in  like 
manner,  be  rescinded  or  varied. 

(4)  Every  county  court  within  the  jurisdiction  of  which  a  judgment 
debtor  is  or  resides  shall  have  jurisdiction  under  section  five  of  the 
Debtors  Act,  1869,  although  the  amount  of  the  judgment  debt  may 
exceed  fifty  pounds. 

(6)  Where,  under  section  five  of  the  Debtors  Act,  1869,  application  is 
made  by  a  judgment  creditor  to  a  court,  having  bankiliptcy  jurisdiction, 
for  the  committal  of  a  judgment  debtor,  the  court  may,  if  it  thinks  fit, 
decline  to  conmiit,  and  in  lieu  thereof,  with  the  consent  of  the  judgment 
creditor,  and  on  payment  by  him  of  the  prescribed  fee,  make  a  receiving 
order  against  the  debtor.  In  such  case  the  judgment  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  at  the  time  the  order 
is  made. 

(6)  General  rules  under  this  Act  may  be  made  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  Debtors  Act,  1869. 

Appealt. 

Appetite  in         104.— (1)  Every  court  having  jurisdiction  in  bankruptcsy  under  this  Act 
hAnJcTupt<s7.  may  review,  rescind,  or  vary  any  order  made  by  it  under  its  bankruptcy 

jurisdiction. 
(2)  Orders  in  bankruptcy  matters  shall,  at  the  instance  of  any  person 

aggrieved,  be  subject  to  appeal  as  follows : 

(a)  An  appeal  shall  lie  from  the  order  of  a  county  court  to  "Het 
Majesty's  Court  of  Appeal : 

(b)  An  appeal  shall  lie  from  the  order  of  the  High  Court  to  Her 
Majesty's  Court  of  Appeal : 

(0)  An  appeal  shall,  with  the  leave  of  Her  Majesty's  Court  of  Appeal, 

but  not  othervrise,  lie  from  the  order  of  that  Court  to  the  House  of 

Lords: 
(d)  No  appeal  shall  be  entertained  except  in  conformity  with  such 

general  rules  as  may  for  the  time  being  be  in  force  in  relation  to  the 

appeal. 

Proeedure. 

105. — (1)  Subject  to  the  provisions  of  this  Act  and  to  general  rules,  the 
costs  of  and  incidental  to  any  proceeding  in  Court  under  this  Act  shall 
be  in  the  discretion  of  the  Court :  Provided  that  where  any  issue  is  tried 
by  a  jury  the  costs  shall  follow  the  dvent,  unless,  upon  application  made 
at  the  trial,  for  good  cause  shown,  the  judge  before  whom  such  issue  is 
tried  shall  otherwise  order. 

(2)  The  Court  may  at  any  time  adjourn  any  proceedings  before  it 
upon  such  terms,  if  any,  as  it  may  think  fit  to  impose. 


Diaore- 
tionaiy 
powenof 
the  Court. 
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(3)  The  Court  may  at  any  time  amend  any  written  process  or  proceed-  46  A  47  Vict. 
ing  under  this  Act  upon  such  terms,  if  any,  as  it  may  think  fit  to  impose.       ^-  ^^• 

(4)  Where  by  this  Act  or  by  general  rules,  the  time  for  doing  any  act 
or  thing  is  limited,  the  Court  may  extend  the  time  either  before  or  after 
the  expiration  thereof,  upon  such  terms,  if  any,  as  the  Court  may  think 
fit  to  impose. 

(5)  Subject  to  general  rules,  the  Court  may  in  any  matter  take  the  whole 
or  any  part  of  the  evidence  either  yiy&  voce,  or  by  interrogatories,  or  upon 
affidavit,  or  by  commission  abroad. 

(6)  For  the  purpose  of  approidng  a  composition  or  scheme  by  joint 
debtors,  the  Court  may,  if  it  tMnVs  fit,  and  on  the  report  of  the  official 
receiver  that  it  is  expedient  so  t#do,  dispense  with  the  public  examina- 
tion of  one  of  such  joint  debtors  if  he  is  unavoidably  prevented  from 
attending  the  examination  by  illness  or  absence  abroad. 

106. — ^Where  two  or  more  bankruptcy  petitions  are  presented  against  ConwiUda* 
the  same  debtor  or  against  joint  debtors,  the  Court  may  consolidate  the  tion  of 
proceedings,  or  any  of  them,  on  such  terms  as  the  Court  thinks  fit.  petitioiu. 

107. — Where  the  petitioner  does  not  proceed  with  due  diligence  on  power  to 
his  petition,  the  Court  may  substitute  as  petitioner  any  other  creditor  ohango 
to  whom  the  debtor  may  be  indebted  in  the  amount  required  by  this  ^|^|^^| "' 
Act  in  the  case  of  the  petitioning  creditor.  prooeedingB. 

108. — If  a  debtor  by  or  against  whom  a  bankruptcy  petition  has  been  Ckintiniuutioe 
presented  dies,  the  proceedings  in  the  matter  shall,  unless  the  Court  ^T^' 
otherwise  orders,  be  continued  as  if  be  were  alive.  d«5h*S^" 

109. — ^The  Court  may  at  any  time,  for  sufficient  reason,  make  an  order  debtor, 
staying  the  proceedings  under  a  bankruptcy  petition,  either  altogether  pq^q,  ^^ 
or  for  a  limited  time,  on  such  terms  and  subject  to  such  conditions  as  stay  prooeed- 
the  Court  may  think  just.  inga. 

110. — Any  creditor  whose  debt  is  sufficient  to  entitle  him  to  present  Power  to 
a  bankruptcy  petition  against  all  the  partners  of  a  firm  may  present  a  pn»ent 
petition  against  any  one  or  more  partners  of  the  firm  without  indud-  f^dnsTone 
ing  the  others.  partuor. 

111. — Where  there  are  more  respondents  than  one  to  a  petition  the  pq^„  ^ 
Court  may  dismiss  the  petition  as  to  one  or  more  of  them,  without  pre-  dismlw 
judlce  to  the  effect  of  the  petition  as  against  the  other  or  others  of  them,  peuticm 

112. — Where  a  receiving  order  has  been  made  on  a  bankruptcy  peti-  JS^JJj"^^* 
tion  against  or  by  one  member  of  a  partnership,  any  other  bankruptcy  ^Sy. 
petitionagainstor  by  a  member  of  the  same  partnership  shall  be  filed  in  or  p^^l^^y  ^ 
transferred  to  the  Court  in  which  the  first-mentioned  petition  is  in  course  parUMn  to 
of  prosecution,  and,  unless  the  Court  otherwise  directs,  the  same  trustee  oe  veated  in 
or  receiver  shall  be  appointed  as  may  have  been  appointed  in  respect  of  ^L^ 
the  property  of  the  first-mentiQned  member  of  the  partnership,  and  the 
Court  may  give  such  directions  for  consolidating  the  proceediD^  under 
the  petitions  as  it  thinks  just. 

113. — Where  a  member  of  a  partnership  is  adjudged  bankrupt,  the  Aj^^^^ 
Court  may  authorise  the  trustee  to  conmience  and  prosecute  any  action  bimkruu?ii 
in  the  names  of  the  trustee  and  of  the  bankrupt's  partner;  and  any  re-  partueiB. 
lease  by  such  partner  of  the  debt  or  demand  to  which  the  action  relates 
shall  be  void  i  but  notice  of  the  application  for  authority  to  commence 
the  action  shall  be  given  to  him,  and  he  may  show  cause  against  it,  and 
on  his  application  the  Court  may,  if  it  thinks  fit,  direct  that  he  shall  re- 
ceive his  proper  share  of  the  proceeds  of  the  action,  and  if  he  does  not 
daim  any  benefit  therefrom  he  shall  be  indenmified  against  costs  in 
respect  thereof  as  the  Court  directs. 

1 14. — Where  a  bankrupt  is  a  contractor  in  respect  of  any  contract  jointly  Aotioiu  on 
with  any  person  or  persons,  such  person  or  persons  may  sue  or  be  sued  in  ^^Jj^^' 
respect  of  the  contract  vrithout  the  joinder  of  the  bankrupt. 

115. — ^Any  two  or  more  persons,  being  partners,  or  any  person  carrying  ProoeedingB 
on  business  under  a  partnership  name,  may  take  proceedings  or  be  pro-  ^j^^^^e' 
oeeded  against  under  this  Act  in  the  name  of  the  finn,  but  in  such  case  he 
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40  447  Vicrr.  Oouit  may,  on  applioatkni  by  any  penon  interaatad,  order  the  namaa  of 
^^^'      the  peraons  who  are  partners  in  such  firm  or  the  name  of  snch  person 
to  be  disclosed  in  saon  manner,  and  verified  on  oath,  or  otherwise  aa  the 
Ooort  may  direct. 

Ofioen, 

Diaabilitiee  116. — (1)  No  registrar  or  other  officer  attached  to  any  court  having 
ofoffloen.  jmisdiction  in  bankmptcy' shall,  daring  his  continuance  in  office,  be 
capable  of  being  elected  or  sitting  as  a  member  of  the  House  of  Commons. 
(2)  No  registrar  or  official  receiver  or  other  officer  attached  to  any  sncfa 
court  shall,  dnringhis  continuance  in  office,  either  directly  or  indirectly, 
by  himself,  his  clerk,  or  partner,  act  as  solicitor  in  any  proceeding  in 
bankruptcy  or  in  any  prosecution  of  a  debtor  by  order  of  the  Court,  and 
if  he  does  so  act  he  shall  be  liable  to  be  dismissed  from  office. 

Provided  that  nothing  in  this  section  shall  affect  the  right  of  any 
registrar  or  officer  appointed  before  the  passing  of  this  Act  to  act  as  solici- 
tor by  himself,  bis  clerk,  or  partner  to  the  extent  permitted  by  section 
sixty-nine  of  the  Bankruptcy  Act,  1869. 

Or  den  and  Warrants  of  Ctmrt, 

Enfozoa-  ^^7. — Any  order  made  by  a  court  having  jurisdiction  in  bankruptcy  in 

meat  of        England  under  this  Act  shall  be  enforced  in  Scotland  and  Ireland  in  the 
^"^'^       ooorts  having  jurisdiction  in  bankruptcy  in  those  parts  of  the  United 
throughout    Kingdom  respectively,  in  the  same  manner  in   all  respects  as  if  the 
the  United    order  had  been  made  by  the  Court  hereby  required  to  enforce  it ;  and 
Kkkgdom.      in  like  manner  any  order  made  by  a  court  having  jurisdiction  in  bank- 
mptcy in  Scotland  shall  be  enf  oroed  in  England  and  Ireland,  and  any 
order  made  by  a  court  having  jurisdiction  in  bankruptcy  in  Ireland  shall 
be  enforced  in  England  and  Scotland  by  the  courts  respectively  having 
jurisdiction  in  bankruptcy  in  the  part  of  the  United  Kingdom  where  the 
orders  may  require  to  be  enforced,  and  in  the  same  manner  in  aU  re- 
spects as  if  the  order  had  been  made  by  the  Court  required  to  enforce 
it  in  a  case  of  bankruptcy  within  its  own  jurisdiction. 
Conrte  to  J«      118.— The  High  Court,  the  county  courts,  the  oourts  having  jurisdio- 
ea^  o^.    ^^^  ^^  bankruptcy  in  Scotland  and  Ireland,  and  every  British  court  else- 
where having  jurisdiction  in  bankruptcy  or  insolvency,  and  the  officers  of 
those  courts  respectively,  shall  seveniUy  act  in  aid  of  and  be  auxiliary  to 
each  other  in  all  matters  of  bankruptcy,  and  an  order  of  the  court  seek- 
ing aid,  with  a  request  to  another  of  the  said  courts,  shall  be  deemed 
suSScient  to  enable  the  latter  court  to  exerciBe,  in  regard  to  the  matters 
directed  by  the  order,  such  jurisdiction  as  either  the  court  which  made 
the  request,  or  the  court  to  which  the  request  is  made,  could  exercise  in 
regard  to  similar  matters  within  their  respective  juiisdiotions. 
Warrants  of       119. — (1)  Any  warrant  of  a  court  having  jurisdiction  in  bankruptcy 
Baukraiitcy  in  England  may  be  enforced  in  Scotland,  Ireland,  the  Isle  of  Man,  the 
Gourta.         Channel  Islands,  and  elsewhere  in  Her  Majesty's  dominions,  in  the  same 
manner  and  subject  to  the  same  privileges  in  and  subject  to  which  a 
warrant  issued  by  any  justice  of  the  peace  against  a  person  for  an  in- 
dictable offence  against  the  laws  of  England  may  be  executed  in  those 
parts  of  Her  Majesty's  dominions  respectively  in  pursuance  of  the  Acts 
of  Parliament  in  that  behalf. 

(2)  A  search  warrant  issued  by  a  court  having  jurisdiction  in  bank- 
ruptcy for  the  discovery  of  any  property  of  a  debtor  may  be  executed  in 
manner  prescribed  or  in  the  same  manner  and  subject  to  the  same  privi- 
leges in  and  subject  to  which  a  search  warrant  for  property  suppo^d  to 
be  stolen  may  be  executed  according  to  law. 
^"^tto"  ^^* — Where  the  Court  commits  any  person  to  prison,  the  commitment 

priM>n.  ™^7  ^  ^  ^^^^  convenient  prison  as  the  Court  thinks  expedient,  and  if 

the  gaoler  of  any  prison  refuses  to  receive  any  prisoner  so  committed  he 
shall  be  liable  for  every  such  refusal  to  a  fine  not  exceeding  one  hun* 
dred  pounds. 
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121. — When  a  petition  is  presented  by  or  against  a  debtor,  if  the  Court  Bummuy 
is  satisfied  by  affidavit  or  otherwise,  or  the  official  receiver  reports  to  ^^^^^"J^Jii 
the  Court  that  the  property  of  the  debtor  is  not  likely  to  exceed  in  oue^ 
value  three  hundred  pounds,  the  Court  may  make  an  order  that  the 
debtor's  estate  be  administered  in  a  summary  manner,  and  thereupon  the 
provisions  of  this  Act  shall  be  subject  to  the  f  ollowinfi^  modifications : 

(1)  If  the  debtor  is  adjudged  bankrupt  the  official  receiver  shall  be 
the  trustee  in  the  bankruptcy : 

(2)  There  shall  be  no  committee  of  inspection,  but  the  official  receiver 
may  do  with  the  permission  of  the  Bourd  of  Trade  all  things  which 
may  be  done  by  the  trustee  with  the  permission  of  the  committee  of 
inspection : 

(3)  Such  other  modifications  may  be  made  in  the  provisions  of  this 
Act  as  may  be  prescribed  by  general  rules  with  the  view  of  saving 
expense  and  simplifying  procedure;  but  nothing  in  this  section 
shall  permit  the  modification  of  the  provisions  of  this  Act  relating 
to  the  examination  or  discharge  of  the  debtor. 

Provided  that  the  creditors  may  at  any  time,  by  special  resolution, 
resolve  that  some  person  other  than  the  official  receiver  be  appointed 
trustee  in  the  b^kiuptcy,  and  thereupon  the  bankruptcy  shall  pnx»ed  as 
if  an  order  for  summary  administration  had  not  been  made. 

122. — (1)  Where  a  judgment  has  been  obtained  in  a  county  court  and  ^^^^  ^^Lrt 
the  debtor  is  unable  to  pay  the  amount  forthwith,  and  alleges  that  his  to^iie 
whole  Indebtedness  amounts  to  a  sum  not  exceeding  fifty  pounds,  inclu-  administn- 
sive  of  the  debt  for  which  the  judgment  is  obtained,  the  county  court  {^^'^^[^^ 
may  make  an  order  providing  for  the  administration  of  his  estate,  and  ^£!for 
for  the  payment  of  his  debts  by  instalments  or  otherwise,  and  either  in  payment  by 
full  or  to  such  extent  as  to  the  county  court  under  the  circumstances  of  mBtolmeuti. 
the  case  appears  practicable,  and  subject  to  any  conditions  as  to  his 
future  earnings  or  income  which  the  Court  may  think  just. 

(2)  The  order  shall  not  be  invaUd  by  reason  only  that  the  total  amount 
of  the  debts  is  found  at  any  time  to  exceed  fifty  pounds,  but  in  such  case 
the  county  court  may,  if  it  thinks  fit,  set  aside  the  order. 

(3)  Where,  in  the  opinion  of  the  county  court  in  which  the  judgment 
is  obtained,  it  would  be  inconvenient  that  that  court  should  administer 
the  estate,  it  shall  cause  a  certificate  of  the  judgment  to  be  forwarded  to 
the  county  court  in  the  district  of  which  the  debtor  or  the  majority  of 
the  creditors  resides  or  reside,  and  thereupon  the  latter  county  court  shall 
have  all  the  powers  which  it  would  have  under  this  section,  had  the 
judgment  been  obtained  in  it. 

(4)  Where  it  appears  to  the  registrar  of  the  county  court  that  property 
of  the  debtor  exceeds  in  value  ten  pounds,  he  shall,  at  the  request  or  any 
creditor,  and  without  fee,  issue  execution  against  the  debtor's  goods,  but 
the  household  goods,  wearing  apparel,  and  bedding  of  the  debtor  or  his 
family,  and  the  tools  and  implements  of  his  trade  to  the  value  in  the 
aggregate  of  twenty  pounds,  shall  to  that  extent  be  protected  from 
seizure. 

(5)  When  the  order  is  made  no  creditor  shall  have  any  remedy  against 
the  person  or  property  of  the  debtor  in  respect  of  any  debt  which  the 
debtor  has  notified  to  a  county  court,  except  with  the  leave  of  that 
county  court,  and  on  such  terms  as  that  court  may  impose ;  and  any 
county  court  or  inferior  court  in  which  proceedings  are  pending  against 
the  debtor  in  respect  of  any  such  debt  shall,  on  receiving  notice  of  the 
order,  stay  the  proceedings,  but  may  allow  costs  already  mcurred  by  the 
creditor,  and  such  costs  may,  on  application,  be  added  to  the  debt 
notified. 

(6)  If  the  debtor  makes  default  in  payment  of  any  instalment  payable 
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46*47  Vicr  in  porBoance  of  any  order  under  this  section,  he  shall,  unless  the  con- 
^-  ^^'       trary  is  proved,  be  deemed  to  have  had  since  the  date  of  the  order  the 
means  to  pay  the  sum  in  respect  of  which  he  has  made  default  and  to 
have  refused  or  neglected  to  pay  the  same. 

(7)  The  order  sluU  be  carried  into  effect  in  such  manner  as  may  be 
prescribed  by  general  roles. 

(8)  Money  paid  into  court  under  the  order  shall  be  i4)propir]ated  first 
in  satis&ction  of  the  costs  of  the  plaintiff  in  the  action,  next  in  satis- 
faction of  the  costs  of  administration  (which  shall  not  exceed  two 
shillings  in  the  pound  on  the  total  amount  of  the  debts)  and  then  in 
liquidation  of  debts  in  accordance  with  the  order. 

(9)  Notice  of  the  order  shall  be  sent  to  the  registrar  of  county  court 
judgments,  and  be  posted  in  the  ofELce  of  the  county  court  of  the  district 
in  which  the  debtor  resides,  and  sent  to  eveiy  creditor  notified  by  the 
debtor,  or  who  has  proved. 

(10)  Any  creditor  of  the  debtor,  on  proof  of  his  debt  before  the 
registrar,  shall  be  entitled  to  be  scheduled  as  a  creditor  of  the  debtor 
for  the  amount  of  his  proof. 

(11)  Any  creditor  may  in  the  prescribed  manner  object  to  any  debt 
^scheduled,  or  to  the  manner  in  which  payment  is  directed  to  be  made  by 
instalments. 

(12)  Any  person  who  after  the  date  of  the  order  becomes  a  creditor  of 
the  debtor,  shall,  on  proof  of  his  debt  before  the  registxar,  be  scheduled 
as  a  creditor  of  the  debtor  for  the  amoimt  of  his  proof,  but  shall  not  be 
entitled  to  any  dividend  under  the  order  until  those  creditors  who  are 
scheduled  as  having  been  creditors  before  the  date  of  the  order  have  been 
paid  to  the  extent  provided  by  the  order. 

(13)  When  the  amount  received  under  the  order  is  sufficient  to  pay 
each  creditor  scheduled  to  the  extent  thereby  provided,  and  the  costs  of 
the  plaintiff  and  of  the  administration,  the  order  shall  be  superseded, 
and  the  debtor  shall  be  discharged  hx)m  his  debts  to  the  scheduled 
creditors. 

(14)  In  computing  the  salary  of  a  registrar  under  the  County  Ck>urts 
Acts  every  creditor  scheduled,  not  being  a  judgment  creditor,  shall  count 
as  a  plaint. 

PART  vin. 
Supplemental  Pboyisioicb. 

Application  of  Act. 

ExcluKioQ  uf  .  123. — A  receiving  order  shall  not  be  made  against  any  corporation,  or 
£^mm^^  against  any  partnership  or  association,  or  company  registered  under  the 
iMuiies.  Companies  Act,  1862. 

Privilege  of  ^^^* — ^^  ^  person  having  privilege  of  Parliament  commits  an  act  of 
Parliament,  bankruptcy,  he  may  be  dealt  with  under  this  Act  in  like  manner  as  if  he 

had  not  such  privilege. 
Administra-  126. — (1)  Any  creditor  of  a  deceased  debtor  whose  debt  would  have 
nipuy  0?**^'  ^^^^^^  sufficient  to  support  a  bankruptcy  petition  against  such  debtor,  had 
estate  of  he  been  alive,  may  present  to  the  court  a  petition  in  the  prescribed  form 
^wnaon  dying  praying  for  an  order  for  the  administration  of  the  estate  of  the  deceased 
uiHolvent.      debtor,  according  to  the  Law  of  Bankruptcy. 

(2)  Upon  the  prescribed  notice  being  given  to  the  legal  personal 
representative  of  the  deceased  debtor,  the  court  may,  in  the  prescribed 
manner,  upon  proof  of  the  petitioner's  debt,  unless  the  court  is  satisfied 
that  there  is  a  reasonable  probability  that  the  estate  will  be  sufficient 
for  the  payment  of  the  debts  owing  by  the  deceased,  make  an  order  for 
the  administration  in  bankruptcy  of  the  deceased  debtors  estate,  or  may 
upon  cause  shown  dismiss  such  petition  with  or  without  costs. 

(3)  An  order  of  administration  under  this  section  shall  not  be  made 
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until  the  expiration  of  two  months  from  the  date  of  the  grant  of  probate  4tfft47  Vicr. 
or  letters  of  administration,  unless  with  the  concurrence  of  the  legal       ^*  ^^' 
personal  representative  of  the  deceased  debtor,  or  unless  the  petitioner 
proves  to  the  satisfaction  of  the  court  that  the  debtor  committed  an  act 
of  bankruptcy  within  three  months  prior  to  his  decease. 

(4)  A  petition  for  administration  under  this  section  shall  not  be  pre- 
sented to  the  court  after  proceedings  have  been  conmienoed  in  any  court 
of  justice  for  the  administration  of  the  deceased  debtor's  estate,  but  that 
court  may  in  such  case,  on  the  application  of  any  creditor,  and  on  proof 
that  the  estate  is  insufficient  to  pay  its  debts,  transfer  the  proceedings 
to  the  court  exercising  jurisdiction  in  bankruptcy,  and  thereupon  such 
last-mentioned  court  may,  in  the  prescribed  manner,  make  an  order  for 
the  administration  of  the  estate  of  the  deceased  debtor,  and  the  like 
consequences  shall  ensue  as  under  an  administration  order  made  on 
the  petition  of  a  creditor. 

(5)  Upon  an  order  being  made  for  the  administration  of  a  deceased 
debtor's  estate,  the  property  of  the  debtor  shall  vest  in  the  official 
receiver  of  the  court,  as  trustee  thereof,  and  he  shall  forthwith  proceed 
to  realize  and  distribute  the  same  in  accordance  with  the  provisions  of 
this  Act. 

(6)  With  the  modifications  hereinafter  mentioned,  all  the  provisions 
of  Part  III.  of  this  Act,  relating  to  the  administration  of  the  property  of 
a  bankrupt,  shall,  so  fax  as  the  same  are  applicable,  apply  to  the  case  of 
an  administration  order  under  this  section  in  like  manner  as  to  an  order 
of  adjudication  under  this  Act. 

(7)  In  the  administration  of  the  property  of  the  deceased  debtor  under 
an  order  of  administration,  the  official  receiver  shall  have  regard  to  any 
claim  by  the  legal  personal  representative  of  the  deceased  debtor  to 
payment  of  the  proper  funeral  and  testamentary  expenses  incurred  by 
him  in  and  about  the  debtor's  estate,  and  such  claims  shall  be  deemed 
a  preferential  debt  under  the  order,  and  be  payable  in  full,  out  of  the 
debtor's  estate,  in  priority  to  all  other  debts. 

(8)  If,  on  the  ac^ninistration  of  a  deceased  debtor's  estate,  any  surplus 
remains  in  the  hands  of  the  official  receiver,  after  payment  in  full  of  aU 
the  debts  due  from  the  debtor,  together  with  the  costs  of  the  ad- 
ministration and  interest  as  provided  by  this  Act  in  case  of  bankruptcy, 
such  surplus  shall  be  paid  over  to  the  legal  personal  representative  of 
the  deceased  debtor's  estate,  or  dealt  with  in  such  other  manner  as  may 
be  prescribed. 

(9)  Notice  to  the  legal  personal  representative  of  a  deceased  debtor 
of  the  presentation  by  a  creditor  of  a  petition  under  this  section  shall, 
in  the  event  of  an  order  for  administration  being  made  thereon,  be 
deemed  to  be  equivalent  to  notice  of  an  act  of  bankruptcy,  and  after 
such  notice  no  payment  or  transfer  of  property  made  by  the  legal 
personal  representative  shall  operate  as  a  discharge  to  him  as  between 
himself  and  the  official  receiver;  save  as  aforesaid  nothing  in  this 
section  shall  invalidate  any  payment  made  or  any  act  or  thing  done  in 
good  faith  by  the  legal  personal  representative  before  the  date  of  the 
order  for  administration. 

(10)  Unless  the  context  otherwise  requires,  **  court,"  in  this  section, 
means  the  court  within  the  jurisdiction  of  which  the  debtor  resided  or 
carried  on  business  for  the  greater  part  of  the  six  months  immediately 
prior  to  his  decease  ;  "  creditor "  means  one  or  more  creditors  qualified 
to  present  a  bankruptoy  petition,  as  in  this  Act  provided. 

(11)  General  *mles,  for  carrying  into  effect  the  provisions  of  this 
section,  may  be  made  in  the  same  manner  and  to  the  like  effect  and 
extent  as  in  bankruptcy. 

126. — No   person,   not  being  a  trader  within  the  meaning  of  the  Saving  as  to 
Bankruptcy  Act,  1861,  shall  be  adjudged  bankrupt  in  respect  of  a  debt  i^^^'^' 
contracted  before  the  passing  of  that  Act.  bef^Aot 
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roles. 


QetuToL  Butler. 

127.-<1)  The  Lord  Chanoellor  may  from  time  to  time,  with  tlie 
ooncnrroQoe  of  the  President  of  the  Board  of  Trade,  make,  leToke,  and 
alter  general  roles  for  carrying  into  efEect  the  objects  of  this  Act. 

(2)  All  'general  roles  made  onder  the  foregoing  proyisions  of  this 
section  shidl  be  laid  before  Parliament  within  tluee  weeks  after  thej  are 
made  if  Parliament  is  then  sitting,  and  if  Parliament  is  not  then  sitting, 
within  three  weeks  after  the  begiiming  of  the  then  next  session  of 
Parliament,  and  shall  be  jodicially  noticed,  and  shall  have  effect  as  if 
enacted  by  this  Act 

(3)  Soch  general  roles  as  may  be  reqoired  for  purposes  of  this  Act 
may  be  made  at  any  time  after  the  passing  of  this  Act. 

(4)  Provided  always,  that  the  said  general  roles,  so  made,  revoked,  or 
altered,  shall  not  extend  the  jorisdiction  of  the  court. 

(6)  After  the  commenoement  of  this  Act  no  genoal  role  onder  the 
provisions  of  this  section  shall  come  into  operation  ontil  the  expiration 
of  one  month  after  the  same  has  been  made  and  issoed. 
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Fee%^  SdUvriet^  Bwpenditwre,  and  JUtumg, 

128. — (1)  The  Lord  Chancellor  may,  with  the  sanction  of  the  Treasoiy, 
from  time  to  time  prescribe  a  scale  of  fees  andperoentages  to  be  cbaxged 
for  or  in  respect  of  proceedings  onder  this  Act ;  and  the  Treasury  shall 
direct  by  whom  and  in  what  manner  the  same  are  to  *be  collected, 
accounted  for,  and  to  what  aoooxmt  they  shall  be  paid.  The  Board  of 
Trade,  with  the  ooncnrrence  of  the  Treasury,  shall  direct  whether  any 
and  what  rom.oneration  is  to  be  allowed  to  any  officer  of,  or  person 
attached  to,  the  Board  of  Trade,  performing  any  duties  under  this  Act, 
and  may  from  time  to  time  vary,  increase,  or  diminish  such  remnherataon 
as  they  may  see  fit. 

(2)  This  section  shall  come  into  operation  on  the  passing  of  this  Act. 

129. — (1)  The  Lord  Chanoellor,  with  the  concurrence  of  the  Treasury, 
shall  direct  'whether  any  and  what  remuneration  is  to  be  allowed  to  any 
person  (other  than  an  officer  of  the  Board  of  Trade)  performing  any 
duties  under  this  Act,  and  may  from  time  to  time  vary,  increase,  or 
diminish  such  remuneration  as  he  may  think  fit. 

(2)  This  section  shall  come  into  operation  on  the  passing  of  this  Act 

130. — (1)  The  Treasury  shall  annually  cause  to  be  prepared  and  laid 
before  both  House8''of  Parliament  an  account  for  the  year  ending  with 
the  thirty-first  day  of  Maroh,  showing  the  receipts  and  expenditure 
during  that  year  in  respect  of  ba^cruptcy  proceedings,  whether 
commenced  under  this  or  any  previous  Act,  and  the  provisions  of  section 
twenty-eight  of  the  Supreme  Court  of  Judicature  Act,  1875,  shall 
apply  to  the  account  as  if  the  account  had  been  required  by  that 
section. 

(2)  The  accounta  of  the  Board  of  Trade,  under  this  Act,  shall  be 
audited  in  such  manner  as  the  Treasury  from  time  to  time  direct,  and, 
for  the  purpose  of  the  account  to  be  laid  before  Parliament^  the 
Board  of  Trade  shall  make  such  returns,  and  give  such  informati<m  as 
the  Treasury  may  from  time  to  time  direct. 

131. — The  registrars  and  other  officers  of  the  courte  acting  in  bankruptcy 
shall  make  to  the  Board  of  Trade  such  returns  of  the  business  of  their 
respective  courts  and  offices,  at  such  times  and  in  such  manner  and  form 
as  may  be  prescribed,  and  from  such  returns  the  Board  of  Trade  shall 
cause  books  to  be  prepared  which  shall,  under  the  regulations  of  the 
Board,  be  open  for  public  information  and  searohes. 

The  Boai^  of  Trade  shall  also  cause  a  general  annual  report  of  all 
matters,  judicial  and  financial,  within  this  Act,  to  be  prepared  and  hud 
before  both  Houses  of  Parliament. 
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Ihidenoe,  q^  52^ 

132.— -(1)  A  copy  of  the  London  Oaiette  containing  any  notice  inserted  ^^^^^^^ 
therein  in  porBiiance  of  this  Act  shall  be,  evidence  of  the  facts  stated  beeTidenoe. 
in  the  notice. 

(2)  The  production  of  a  copy  of  the  London  Gaeette  containing  any 
notice  of  a  receiving  order,  or  of  an  order  adjudging  a  debtor  bankrupt, 
shall  be  conclusive  evidence  in  all  legal  proceedingB  of  the  order  having 
been  duly  made,  and  of  its  date. 

133. — (1)  A  minute  of  proceedings  at  a  meeting  of  creditors  under  this  ^"^^^^^  °^ 
Act,  sl^ed  at  the  same  or  the  next  ensuing  meeting,  by  a  person  ^[n^tinS 
describing  himself  as,  or  appearing  to  be,  chairman  of  the  meeting  at  of  oraditozv. 
which  the  minute  is  signed,  ehsSi  be  received  in  evidence  without 
further  proof. 

(2)  Until  the  contrary  is  proved,  every  meeting  of  creditors  in  respect 
of  the  proceedings  whereof  a  minute  has  been  so  signed  shall  be  deemed 
to  have  been  duly  convened  and  held,  and  all  resomtions  passed  or  pro- 
ceedings had  thereat  to  have  been  duly  passed  or  had. 

134. — ^Any  petition  or  copy  of  a  petition  in  bankruptcy,  any  order  or  Evideiioe  of 
certificate  or  copy  of  an  order  or  c^tificate  made  by  any  Court  having  P"5?J??"*" 
jurisdiction  in  bankruptcy,  any  instrument  or  copy  of  an*  instrument  ra^b^ 
affidavit,  or  document  made  or  used  in  the  course  of  any  bankruptcy 
proceedings,  or  other  proceedings  had  under  this  Act,  shall,  if  it  appears 
to  be  sealeid  with  the  seal  of  any  Court  having  jurisdiction  in  bankruptcy, 
or  purports  to  be  signed  by  any  judge  thereof,  or  is  certified  as  a  true 
copy  by  any  registrar  thereof,  h^  receivable  in  evidence  in  all  legal  pro- 
ceedings whatever. 

135.---Subject  to  general  rules,  any  affidavit  to  be  used  in  a  bankruptcy  Swearing  of 
court  may  be  sworn  before  any  person  authorized  to  administer  oaths  in  »ffl«^*^i*«' 
the  High  Court,  or  in  the  Court  of  Chancery  of  the  county  palatine  of 
Lancaster,  or  before  any  registrar  of  a  bankruptcy  court,  or  oeforo  any 
officer  of  a  bankruptcy  court  authorized  in  writing  on  that  behidf  by  the 
judge  of  the  Court,  or,  in  the  case  of  a  person  residing  in  Scotland  or  in 
Ireland,  before  a  judge  ordinary,  magistrate,  or  justice  of  the  pea|0e,  or, 
in  the  case  of  a  person  who  is  out  of  the  ^ngdom  of  Great  Britain  and 
Ireland,  before  a  magistrate  or  justice  of  the  peace  or  other  person 
qualified  to  admiiuster  oaths  in  the  country  where  he  resides  (he  being 
certified  to  be  a  magistrate  or  justice  of  the  peace,  or  qualified  as 
aforesaid  by  a  Briti^  minister  or  British  consul,  or  by  a  notary 
public). 

136. — ^In  case  of  the  death  of  the  debtor  or  his  wife,  or  of  a  witness  Death  of 
whose  evidence  has  been  received  by  any  Court  in  any  proceeding  under  ^tneM. 
this  Act,  the  deposition  of  the  person  so  deceased,  purporting  to   be 
sealed  with  the  seal  of  the  Court,  or  a  copy  thereof,  purporting  to 
be  so  sealed,  shall  be  admitted  as  evidence  of  the  matters  therein 
deposed  to. 

137. — Every  Court  having  jurisdiction  in  bankruptcy  under  this  Act  Bankniptcy 
shall  have  a  seal  describing  the  Court  in  such  maimer  as  may  be  directed  P*'*"^^^ 
by  order  of  the  Lord  Chancellor,  and  judicial  notice  shall  be  taken  of  the  "•^*  "•"• 
seal,  and  of  the  signature  of  the  judge  or  registrar  of  any  such  Court,  in 
all  legal  proceedings. 

138. — A  certificate  of  the  Board  of  Trade  that  a  person  has  been  Oertiiiaate  of 
appointed  trustee  under  this  Act,  shall  be  conclusive  evidence  of  his  moiAtmeiit 
appointment.  oftnwfc«e. 

139. — ^Where  by  this  Act  an  appeal  to  the  High  Court  is  given  against  Appeal  from 
any  decision  of  the  Board  of  Trade,  or  of  the  official  receiver,  the  appeal  ]^*^  ^ 
shall  be  brought  within  twenty-one  days  from  the  time  when  the  decision  ^!S^^^t 
appealed  against  is  pronounced  or  made.  ^^ 

140. — (1)  All  documents  purporting  to  be  orders  or  certificates  made  Pnoeadlan 
or  issued  by  the  Board  of  Trade,  and  to  be  sealed  with  the  seal  of  the  Sfjp*'^  ^ 
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M  A47  Vior.  Board,  or  to  be  signed  by  a  secretary  or  assistant  secretary  of  the  Board, 
^  ^^'       or  any  person  authorized  in  that  behalf  by  the  President  of  the  Boaid, 
shall  be  received  in  evidenoe,  and  deemed  to  be  such  orders  or  certificates 
without  further  proof  unless  the  contrary  is  shown. 

(2)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that 
any  order  made,  oertificate  issued,  or  act  done,  is  the  order,  certificate,  or 
act  of  the  Board  of  Trade  shall  be  conclusive  evidence  of  t^e  &ct  so 
certified. 

nme. 

S°"S?ti  141.— (1)  Where  by  this  Act  any  limited  time  from  or  after  any  date 

or  event  is  appointed  or  allowed  for  the  doing  of  any  act  or  the  taking 
of  any  proceedings,  then  in  the  computation  of  that  limited  time  the 
same  shall  be  taken  as  exclusive  of  the  day  of  that  date  or  of  the  happen- 
ing of  that  event,  and  as  commencing  at  the  beginning  of  the  next 
following  day ;  and  the  act  or  proceeding  shall  be  done  or  taken  at  latest 
on  the  last  ^y  of  that  limited  time  as  so  computed,  unless  the  last  day 
is  a  Sunday,  Christmas  Day,  Good  Friday,  or  Monday  or  Tuesday  in 
Easter  Week,  or  a  day  appointed  for  public  fast,  humiliation,  or  thaiiks- 
giving,  or  a  day  on  which  the  Court  does  not  sit,  in  which  case  any  act 
or  proceeding  shall  be  considered  as  done  or  taken  in  due  time  if  it  is 
done  or  taken  on  the  next  day  afterwards,  which  shall  not  be  one  of  the 
days  in  this  section  specified. 

(2)  Where  by  this  Act  any  act  or  proceeding  is  directed  to  be  done  or 
taken  on  a  certain  day,  then  if  that  day  happens  to  be  one  of  the  days  in 
this  section  specified,  the  act  or  proceeding  shall  be  considered  as  done 
or  taken  in  due  time  if  it  is  done  or  taken  on  the  next  day  afterwards, 
which  shall  not  be  one  of  the  days  in  this  section  specified. 

NoHoei, 

Serrioeof         H2. — All  notices  and  other  documents  for  the  service  of  which  no 
noUoea.         special  mode  is  directed  may  be  sent  by  prepaid  post  letter  to  the  last 
Imown  address  of  the  person  to  be  served  therewith. 

IbrmaZ  JDefeeU. 

Formal  143. — (1)  No  proceeding  in  bankruptcy  shall  be  invalidated  by  any 

drfect  mrt     formal  defect  or  by  any  irregularity,  unless  the  court  before  which  an 
^^^1^222^^^  objection  is  made  to  the  proceet^ng  is  of  opinion  that  substantial 
^^^         injustice  has  been  caused  by  the  defect  or  irregularity,  and  that  the  in- 
justice cannot  be  remedied  by  any  order  of  that  court. 

(2)  No  defect  or  irregularity  in  the  appointment  or  election  of  a 
receiver,  trustee,  or  menu)er  of  a  conmiittee  of  inspection  shall  vitiate 
any  act  done  by  him  in  good  faith. 

Stamp  Ihity. 

Exemytion  144. — Every  deed,  conveyance,  assignment,  surrender,  admission,  or 
y'***2J^'»  other  assurance  relating  solely  to  freehold,  leasehold,  copyhold,  or 
dSSr.*^^  customary  property,  or  to  any  mortgage,  charge,  or  other  incumbrance 
on,  or  any  estate,  right,  or  interest  in  any  real  or  personal  property 
which  is  part  of  the  estate  of  any  bankrupt,  and  which,  after  the 
execution  of  the  deed,  conveyance,  assignment,  surrender,  admission,  or 
other  assurance,  either  at  law  or  in  equity,  is  or  remains  the  estate  of  the 
bankrupt  or  of  the  trustee  under  the  bankruptcy,  and  every  power  of 
attorney,  proxy  paper,  writ,  order,  certificate,  affidavit,  bond,  or  other 
instrument  or  writing  relating  solely  to  the  property  of  any  bankrupt,  or 
to  any  proceeding  under  any  bankruptcy,  shall  be  exempt  from  stamp 
duty,  except  in  respect  of  fees  under  this  Act. 

HxeoutUms. 
Bales  under       145. — Where  the  sherifl  sells  the  goods  of  a  debtor  under  an  execution 
S'puSa  ***  *^'  *  *^°^  exceeding  twenty  pounds  (including  legal  inddental  expenses). 
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the  sale  shall,  unless  the  court  from  which  the  process  issued  otherwise  46  A  47  Vict. 
orders,  be  made  by  public  auction,  and  not  by  bill  of  sale  or  private       ^'  ^^' 
contract,  and  shall  be  publicly  advertised  by  the  sheriff  on  and  during 
three  days  next  preceding  the  day  of  sale. 

146.— <1)  The  sheriff  shaU  not  under  a  writ  of  elegit  deliver  the  goods  Writ  of 
of  a  debtor  nor  shall  a  writ  of  elegit  extend  to  goods.  ^^u^a^  ^ 

(2)  No  writ  of  levari  facias  shall  hereafter  be  issued  in  any  civil  ^oJJf 
proceeding. 

Bankrvpt  Trustee, 

147.--Where  a  bankrupt  is  a  trustee  within  the  Trustee  Act,  1860,  Apj^j^**"' 
section  thirty-two  of  that  Act  shall  have  effect  so  as  to  authorize  the  ^cttolbank- 
appolntment  of  a  new  trustee  in  substitution  for  the  bankrupt  (whether  ruptcy  of 
voluntarily  resigning  or  not),  if  it  appears  expedient  to  do  so,  and  all  trasteo. 
provisions  of  that  Act,  and  of  any  other  Act  relative  thereto,  shall  have 
effect  accordingly. 

Corpor€Ltum»y  etc, 

148. — For  all  or  any  of  the  purposes  of  this  Act  a  corporation  may  act  Acting  of 
by  any  of  its  officers  authorized  in  that  behalf  under  the  seal  of  the  ^JjJ'Jijrt. 
corporation,  a  firm  may  act  by  any  of  its  members,  and  a  lunatic  may  nen,  etc. 
act  by  his  committee  or  curator  bonis. 

Conttruction  cf  former  Aats^  etc. 

149. — (1)  Where  in  any  Act  of  Parliament,  instrument,  or  proceeding  Conrtmctlon 
passed,  executed,  or  taken  before  the  commencement  of  this  Act  mention  ^^^onimr 
is  made  of  a  commission  of  bankruptcy  or  fiat  in  bankruptcy,  the  same  oommi^oo 
shall  be  construed,  with  reference  to  the  proceedings  under  a  bankruptcy  of  bank- 
petition,  as  if  a  commission  of  or  a  fiat  in  bankruptcy  had  been  actually  ™P*cyf  o*o- 
issued  at  the  time  of  the  presentation  of  such  petition. 

(2)  Where  by  any  Act  or  instrument,  reference  is  made  to  the  Bank- 
ruptcy Act,  1869,  the  Act  or  instrument  shall  be  construed  and  have 
effect  as  if  reference  were  made  therein  to  the  corresponding  provisions 
of  this  Act. 

160. — Save  as  herein  provided  the  provisions  of  this  Act  relating  to  Garfadn  pro- 
the  remedies  against  the  property  of  a  debtor,  the  priorities  of  debts,  S^J^*** 
the  effect  of  a  composition  or  scheme  of  arrangement,  and  the  effect  of  orown.^ 
a  discharge  shall  bind  the  Crown. 

161. — ^Nothing  in  this  Ac^  or  in  any  transfer  of  jurisdiction  effected  Saving  for 
thereby  shall  tiS:e  away  or  affect  any  right  of  audience  that  any  person  2!h2?**f 
may  have  had  at  the  commencement  of  this  Act,  and  all  solicitors  or  ^J^qq^, 
other  persons  who  had  the  right  of  audience  before  the  Chief  Judge  in 
Bankruptcy  shall  have  the  like  right  of  audience  in  bankruptcy  matters 
in  the  High  Court. 

162. — Nothing  in  this  Act  shall  affect  the  provisions  of  the  Married  Married 
Women's  Property  Act,  1882.  ^^«»- 

TrcmtUory  Provisiofu. 

153. — (1)  The  existing  comptroller  in  bankruptpy  and  his  officers,  Oomptroller 
clerks,  and  servants  shall  not  be  attached  to  the  Supreme  Court,  but «'  ^^^- 
shall  in  all  respects  act  under  the  directions  of  the  Board  of  Trade.  JJ1§  hi! 

(2)  The  existing  official  assignee,  provisional  and  official  assignee  of  gtaff. 
the  estates  and  effects  of  insolvent  deotors,  and  receiver  of  the  Insolvent 
Debtors'  Court,  together  with  his  staff,  the  official  solicitors  and  the 
messenger  in  bankruptcy,  together  with  his  staff,  and  the  accountant 
in  bankruptcy  and  his  staff,  and  also  such  other  officers  and  clerks  of  the 
London  Bankruptcy  Court  as  the  Lord  Chancellor,  with  the  concurrence 
of  the  Boajd  of  Trade,  may  at  any  time  select,  shall  be  transferred  to 
and  become  officers  of  the  Board  of  Trade ;  provided  that  the  Board  of 
Trade,  with  the  concurrence  of  the  Lord  Chancellor,  may  at  any  time 
transfer  any  such  officer  or  clerk  from  the  Board  of  Trade  to  the  Supreme 
Court. 
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4«**7  Vict.  (8)  Snbjeot  to  the  provWons  of  this  Act  they  shaU  hold  their  offices 
^  •  by  the  same  tennre  and  on  the  same  terms  and  conditions,  and  be 
entitled  to  the  same  rights  in  respect  of  salary  and  pension  as  heretofore, 
and  their  duties  shall,  except  so  far  as  altered  with  their  own  consent, 
be  sach  as  in  the  opinion  of  the  Board  of  Trade  are  analogous  to  those 
performed  by  them  at  the  commencement  of  this  Act. 

(4)  On  the  oocnrrence,  at  any  time  after  the  passing  of  this  Act,  of 
any  vacancy  in  the  office  of  any  of  the  said  persons  the  Board  of  Trade 
may,  with  the  approyal  of  the  Treasury,  make  such  arrangement  as  they 
think  fit,  either  for  the  abolition  of  the  office,  or  for  its  oontinnanoe 
under  modified  conditions,  and  may  appoint  a  fit  person  to  perform  the 
remaining  duties  thereof,  and  the  person  so  appointed  shall  haye  all  the 
powers  and  authorities  of  the  person  who  is  at  the  passing  of  this  Act 
the  holder  of  such  office ;  and  all  estates,  rights,  and  effects  vested  at 
the  time  of  the  vacancy  in  any  such  officer  shall  by  virtue  of  such 
appointment  become  vested  in  the  person  so  appointed,  and  the  like 
appointment  on  a  vacancy  shall  be  made,  and  the  like  vesting  shall  have 
effect  from  time  to  time  as  occasion  requires :  Provided  that  any  person 
so  appointed  shall  be  an  officer  of  the  Board  of  Trade,  and  shall  in  all 
respects  act  under  the  directions  of  the  Board  of  Trade. 

(6)  The  Board  of  Trade  may,  with  the  approval  of  the  Lord  Chancellor, 

fnxn  time  to  time  direct  that  any  duties  or  functions,  not  of  a  judicial 

character,  relating  to  any  bankruptcies,  insolvencies,  or  other  proceedings 

under  any  Act  prior  to  the  Bankruptcy  Act,  1869,  which  were,  at  the 

time  of  the  passing  of  this  Act,  pexf  ormed  or  exercised  by  registrars  of 

county  courts,  shall  devolve  on  and  be  performed  by, the  official  receiver, 

and  thereupon  all  powers  and  authorities  of  the  registrar,  and  all 

estates,  rights,  and  effects  vested  in  the  registrar  shall  become  vested  in 

the  official  receiver. 

Powor  to  164. — (1)  If  the  Lord  Chancellor  is  of  opinion  that  any  office  attached 

•boliflh         to  the  London  Bankruptcy  Court  at  the  passing  of  this  Act  is  un- 

^J^        necessary,  he  may,  with  the  concurrence  of  the  fteasury,  at  any  time 

after  the  passing  of  this  Act,  abolish  the  office. 

(2)  The  Treasury  may,  on  the  petition  of  any  person  whose  office  or 
employment  is  abolished  by  or  under  this  Act,  on  the  commencement 
of  this  Act  or  on  any  other  event,  inquire  whether  any,  and  if  any,  what 
compensation  ought  to  be  made  to  the  petitioner,  regard  being  had  to 
the  conditions  on  which  his  appointment  was  made,  the  nature  of  his 
office  or  employment,  and  the  duration  of  his  service ;  and  if  they  think 
that  his  claim  to  compensation  is  established,  may  award  to  him,  out  of 
moneys  to  be  provided  by  Parliament,  such  compensation,  by  annuity 
or  otherwise,  as  under  the  circumstances  of  the  case  they  think  just  and 
reasonable. 

(3)  The  Board  of  Trade  may,  under  the  like  conditions  and  on  the 
like  terms,  abolish  any  of  the  offices  in  the  last  preceding  section 
mentioned. 

Parfbnnaiioe      165. — (1)  The  Lord  Chancellor  or  Board  of  Trade  may,  at  any  time 

of  newdntieH  after  the  passing  of  this  Act  appoint  any  person  whose  office  is  abolished 

whanomoM  ^^^^^  ^^^^  ^^  *®  some  other  office  under  this  Act,  the  duties  of  which 

areabo-        ^^  ^  ^^  ^^^  opinion  of  the  Lord  Chancellor  or  Board,  competent,  to 

liahed.  perform.      Provided  that  the  person  so  appointed  shall  during   his 

tenure  of  the  new  office  receive  an  amount  of  'annual  remuneration 

which,  together  with  the  compensation  for  the  loss  of  the  abolished 

office,  is  not  less  than  the  emoluments  of  the  abolished  office. 

(2)  When,  after  the  commencement  of  this  Act,  any  officer  is  continued 
in  the  performance  of  any  duties  relating  to  bankruptcy  or  insolvency, 
under  any  previous  Act,  the  Lord  Chancellor,  or,  as  the  case  may  be, 
the  Board  of  Trade  may  order  that  such  officer  may,  in  addition  to  such 
duties,  perform  any  analogous  duties  under  this  Act^  without  being 
entiUed  to  receive  any  additional  remuneration. 


THB  BANKBT7PT0T  AOT,   1883.  1585 

166. — Eyery  person  appointed  to  any  office  or  employment  nnder  this  46*47  Vrcr. 
Aat  shall  in  the  first  instance  be  selected  from  the  persons  (if  any)       °'  ^^' 
whose  office  or  employment  is  abolished  under  this  Act,  nnless  in  the  geieeUon  of 
opinion  of  the  Lord  Chancellor,  or  in  the  case  of  persons  to  be  appointed  penonBfrom 
by  the  Board  of  Trade,  of  that  Board,  none  of  such  persons  are  fit  for  holden  at 
raoh  office  or  employment :  Provided  that  the  person  so  appointed  or  ^^^''^ 
employed  shall  during  his  tenure  of  the  new  office  be  entitled  to  receive  ^""^'^ 
an  amount  of  remuneration  which,  together  with  the  compensation  (if 
any)  for  loss  of  the  abolished  office,  shall  be  not  less  thim  the  emolu- 
ment of  the  abolished  office. 

167. — ^If  any  person  to  whom  a  compensation  annuity  is  granted  under  Aooeptanoe 
this  Act  accepts  any  public  employment,  he  shall,  during  the  continuance  ^  public 
of  that  employment,  receive  only  so  much  (if  any)  of  that  annuity  as,  S?^JJ}^* 
with  the  remuneration  of  that  employment,  will  amount  to  a  sum  not  tante. 
exceeding  the  salary  or  emoluments  in  respect  of  the  loss  whereof  the 
annuity  was  awarded,  and  if  the  remuneration  of  that  employment  is 
equal  to  or  greater  than  such  salary  or  emoluments  the  annmty  shall  be 
suspended  so  long  as  he  receives  that  remuneration. 

168. — The  registrars,  clerks,  and  other  persons  holding  their  offices  at  Saperaimua- 
the  passing  of  this  Act  who  may  be  continued  in  their  offices,  shall,  on  ^^^J°^f!^ 
their  retirement  therefrom,  be  allowed  such  superannuation  as  they  ^"^ 
would  have  been  entitled  to  receive  if  this  Act  had  not  been  passed,  and 
they  had  continued  in  their  offices  under  the  existing  Act. 

169. — ^In  every  liquidation  by  arrangement  under  Uie  Bankruptcy  Act,  Tnaafer  of 
1869,  pending  at  the  commencement  of  this  Act,  if  at  any  time  after  ^J^^^^^ 
the  commencement  of    this   Act  there  is  no  truste&>  acting   in  the  office  ^S 
liquidation  by  reason  of  death,  or  for  any  other  cause,  such  of  the  tnutee  in 
official  receivers  of  bankrupts'  estates  as  is  appointed  by  the  Board  of  ^^qSI^q'' 
Trade  for  that  purpose  shall  become  and  be  the  trustee  in  the  liquidation,  ISlnkraptej 
and  the  property  of  the  liquidating  debtor  shall  pass  to  and  vest  in  him  Act,  1869. 
accordingly;   but  this  provision  shall  not  prejudice  the  right  of  the 
creditors  in  the  liquidation  to  appoint  a  new  trustee,  in  manner  directed 
by  the  Bankruptcy  Act,  1869,  or  the  rules  thereunder;  and  on  such 
appointment  the  property  of  the  Uquidating  debtor  shall  pass  to  and 
vest  in  the  new  trustee. 

The  provisions  of  this  Act  with  respect  to  the  duties  and  responsibilities 
of  and  accounting  by  a  trustee  in  a  bankruptcy  under  this  Act  shall 
apply,  as  nearly  as  may  be,  to  a  trustee  acting  under  the  provisions  of 
this  section. 

160. — Where  a  bankruptcy  or  liquidation  by  arrangement  under  the  Tnaafer  of 
BanJcruptGy  Act,  1869,  has  been  or  is  hereafter  closed,  any  property  of  oatstwadJng 
the  bankrupt  or  liquidating  debtor  which  vested  in  the  trustee  and  has  ^SSkS^ ^ 
not  been  realized  or  distributed  shall  vest  in  such  person  as  may  be  bankruptcy 
appointed  by  the  Board  of  Trade  for  that  purpose,  and  ne  shall  thereupon  ^"^  liquids- 
proceed  to  get  in,  realize,  and  distribute  the  property  in  like  manner  ^^' 
and  with  and   subject  to  the  like  powers  and.  obligations  as  far  as 
applicable,  as  if  the  bankruptcy  or  liquidation  were  continuing,  and  he 
were  acting  as  trustee  thereunder. 

161. — In  every  bankruptcy  under  the  Bankruptcy  Act,  1869,  pending  Transfer 
at  the  conunencement  of  this  Act,  where  a  re£^trar  of  the  London  J^J^JJS,. 
Bankruptcy  Court  or  of  any  county  court  is  or  would  hereafter  but  for  tran  ofLon- 
this  enactment  become  the  trustee  under  the  bankruptcy,  such  of  the  don  Oourt  to 
offloial  receivers  of  bankrupts'  estates  as  may  be  appointed  by  the  Board  ^^^  '^' 
of  Trade  for  that  purpose  shall  from  and  after  the  commencement  of  *^^^* 
this  Act  be  the  trustee  in  the  place  of  the  registrar,  and  the^  property  of 
the  bankrupt  shall  pass  to  and  vest  in  the  official  receiver  accordmgly. 

Dnolaimsd  Fwnd$  or  DMdendi. 

162. — (1)  Where  the  trustee,  under  any  bankruptcy,  composition  or  Unoiaiiaed 
ichome  pursuant  to  this  Act,  shall  have  under  his  control  any  unclaimed  ^^  wkUs- 
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^^^a7'^'  ^^^^^^  which  has  remamed  unclaimed  for  more  than  six  months^  or 
^'  •  where,  after  making  a  final  dividend,  such  trustee  shall  have  in  Us 
tribut«id  hands  or  under  his  control  any  unclaimed  or  undistributed  moneys 
dividandi  or  arising  from  the  property  of  the  debtor,  he  shall  forthwith  pay  the  same 
'and«  under  to  the  Bankruptcy  Estates  Account  at  the  Bank  of  EnglaiMl.  The 
toraw  AcU.  ^<>*^  of  Trade  shall  furnish  him  with  a  certificate  of  receipt  of  the 

money  so  paid,  which  shall  be  an  effectual  discharge  to  him  in  respect 

thereof. 

(2)  (a)  Where,  after  the  passing  of  this  Act,  any  unclaimed  or 
undistributed  funds  or  dividends  in  the  hands  or  under  the  control  of 
any  trustee  or  other  person  empowered  to  collect,  receive,  or  distribute 
any  funds  or  dividends  under  any  Act  of  Parliament  mentioned  in  the 
Fourth  Schedule,  or  any  petition,  resolution,  deed,  or  other  proceeding 
under  or  in  pursuance  of  any  such  Act,  have  remained  or  remain  un- 
claimed or  undistributed  for  six  months  after  the  same  became  claimable 
or  distributable,  or  in  any  other  case  for  two  years  after  the  receipt 
thereof  by  such  trustee  or  other  person,  it  shall  be  the  duty  of  such 
trustee  or  other  person  forthwith  to  pay  the  same  to  the  Bankruptcy 
Estates  Account  at  the  Bank  of  England.  The  Board  of  Trade  shall 
furnish  such  trustee  or  other  person  with  a  certificate  of  receipt  of 
the  money  so  paid,  which  shadl  be  an  effectual  dischaige  to  hun  in 
respect  thereof. 

(b)  The  Board  of  Trade  may  at  any  time  order  any  such  trustee  or 
other  person  to  submit  to  them  an  account  verified  by  affidavit  of  the 
sums  received  and  paid  by  him  under  or  in  pursuance  of  any  such 
petition,  resolution,  deed,  or  other  proceeding  as  aforesaid,  and  may 
direct  and  enforce  an  audit  of  the  account. 

(e)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  may 
from  time  to  time  appoint  a  person  to  collect  and  get  in  all  such 
unclaimed  or  undistributed  funds  or  dividends,  and  for  the  purposes  of 
this  section  any  court  having  jurisdiction  in  bankruptcy  shall  have  and 
at  the  instance  of  the  person  so  appointed,  or  of  the  Board  of  Trade, 
may  exercise  all  the  powers  conferred  by  this  Act  with  respect  to  the 
discovery  and  realization  of  the  property  of  a  debtor,  and  the  provisions 
of  Part  I.  of  this  Act  with  respect  thereto  shall,  with  any  necessaiy 
modifications,  apply  to  proceedings  under  this  section. 

(3)  The  provisions  of  this  section  shall  not,  except  as  expressly 
declared  herein,  deprive  any  person  of  any  larger  or  other  right  or 
remedy  to  which  he  may  be  entitled  against  such  trustee  or  other 
person. 

(4)  Any  person  claiming  to  be  entitled  to  any  moneys  paid  in  to  the 
Bankruptcy  Estates  Account  pursuant  to  this  section  may  apply  to  the 
Board  of  Trade  for  payment  to  him  of  the  same,  and  the  Board  of  Trade, 
if  satisfied  that  the  person  claiming  is  entitled,  shall  make  an  order  for 
the  payment  to  such  person  of  the  sum  due. 

Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in 
respect  of  bis  claim  may  appeal  to  the  High  Court. 

(5)  The  Board  of  Trade  may  at  any  time  after  the  passing  of  this  Act 
open  the  account  at  the  Bank  of  England  referred  to  in  this  Act  as  the 
Bankruptcy  Estates  Account. 

Punishment  cf  FraudtileTii  Debtort. 
^tannon  163.— (1)  Sections  eleven  and  twelve  of  the  Debtors  Act,  1869, 
providons  of  i^la,ting  to  the  punishment  of  fraudulent  debtors  and  imposing  a 
82  &  3S  Vict,  penalty  for  absconding  with  property,  shall  have  effect  as  if  there  vrere 
c.  62-  to  substituted  therein  for  the  words  "  if  after  the  presentation  of  a 
SSbt^*  rtc  l^»nkruptcy  petition  against  him,"  the  words,  "  if  after  the  presentation 
*  of  a  bankruptcy  petition  by  or  against  him." 

(2)  The  provisions  of  the  Debtors  Act,  1869,  as  to  offences  by  bank- 
rupts shall. apply; to  any  person  whether  a  trader  or  not  in  respect  of 
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whose  estate  a  reoeiving  order  has  been  made  as  if  the  term  **  bankmpt "  46  A  47  Vicr. 
in  that  Act  included  a  person  in  respect  of  whose  estate  a  receiving      ^•^*- 
order  had  been  made. 

164.— Section  siicteen  of  the  Debtors  Act,  1869,  shall  be  construed  Po^^"" '«' 
and  have  efEect  as  if  the  term  "  a  trustee  in  any  bankruptcy  "  included  S^^w©. 
the  official  receiver  of  a  bankrupt's  estate,  and  shall  apply  to  offences  cutioiion 
under  this  Act  as  well  as  to  offences  under  the  Debtors  Act,  1869.  ^^^  ^ 

166.— (1)  Where  there  is,  in  the  opinion  of  the  Court,  ground  to  °™<^  ^ 
believe  that  the  bankrupt  or  any  other  person  has  been  guilty  of  any      ^"' 
offence  which  is  by  statute  made  a  misdemeanour  in  cases  of  bankruptcy,  ciSurt  to  ' 
the  Court  may  commit  the  bankrupt  or  such  other  person  for  trial.  oommit  for 

(2)  For  the  purpose  of   committing   the  bankrupt  or    such   other  triaL 
person  for  trial  the  Court  shall  have  all  the  powers  of  a  stipendiary 
magistrate  as  to  taking  depositions,  binding  over  witnesses  to  appear, 
admitting  the  accused  to  bsdl,  or  otherwise. 

Nothing  in  this  sub-section  shall  be  construed  as  derogating  from 
the  powers  or  jurisdiction  of  the  High  Court. 

166. — Where  the  Court  orders  the  prosecution  of  any  person  for  Public 
any  offence  under  the  Debtors  Act,  1869,  or  Acts  amending  it,  or  for  £^^' 
any  offence  arising  out  of  or  connected  with  any  bankruptcy  proceed-  certain  oaaes. 
ings,  it  shall  be  the  duty  of  the  Director  of  Public  Prosecutions  to 
institute  and  carry  on  the  prosecution. 

167. — Where  a  debtor  has  been  guilty  of  any  criminal  offence  he  Crimiiud 
shall  not  be  exempt  from  being  proceeded  against  therefor  by  reason  ^rSI^SJ^ 
that  he  has  obtained  his  discha^  or  that  a  composition  or  scheme  of  oharge  or 
arrangement  has  been  accepted  or  approved.  oomposition . 

Interpretation, 

168. — (1)  In  this  Act,  unless  the  context  otherwise  requires —  Inteipieto- 

"  The  Court "  means  the  Court  having  jurisdiction  in  bankruptcy  ^"  ^ 
under  this  Act :  tenn*. 

"  Affidavit  '*  includes  statutory  declarations,  affirmations,  and  attesta- 
tions on  honour : 

"  Available  act  of  bankruptcy  "  means  any  act  of  bankruptcy  available 
for  a  bankruptcy  petition  at  the  date  of  the  presentation  of  the 
petition  on  which  the  receiving  order  is  made : 

"Debt  provable  in  bankruptcy"  or  "provable  debt"  includes  any 
debt  or  liability  by  this  Act  made  provable  in  bankruptcy : 

"  Gazetted  "  means  published  in  the  London  Gasette : 

"  General  rules  "  includes  forms : 

"  Goods  "  includes  all  chattels  personal : 

"  High  Court "  means  Her  Majesty's  High  Court  of  Justice : 

"  Local  Bank  **  means  any  bank  in  or  in  the  neighbourhood  of  the 
bankruptcy  district  in  which  the  proceedings  are  taken : 

"  Oath  "  includes  affirmation,  statutory  dec&ration,  and  attestation 
on  honour : 

"  Ordinary  resolution "  means  a  resolution  decided  by  a  majority  in 
value  of  the  creditors  present,  personally  or  by  proxy,  at  a  meeting 
of  creditors  and  voting  on  the  resolution  : 

"  Person  "  includes  a  body  of  persons  corporate  or  unincorporate : 

"  Prescribed  **  means  prescribe  by  general  rules  within  the  meaning 
of  this  Act : 

"  Property  **  includes  money,  goods,  things  in  action,  land,  and  every 
description  of  property,  whether  real  or  persoiud  and  whether 
situate  in  England  or  elsewhere ;  also,  obligations,  easements,  and 
every  description  of  estate,  interest,  and  profit,  present  or  future, 
vested  or  contingent,  arising  out  of  or  incident  to  property  as  above 
defined: 

"  Resolution  "  means  ordinary  resolution : 

"  Secured  creditor"  means  a  person  holding  a  mortgage  charge  or  lien 
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on  the  property  of  the  debtor,  or  any  part  thereof,  as  a  secazity  for 
a  debt  doe  to  him  from  the  debtor : 

"  Schedule  **  means  schedule  to  this  Act : 

**  SherifE*'  includes  any  officer  chiurged  with  the  execution  of  a  writ  or 
other  process : 

** Special  resolution"  means  a  resolution  decided  by  a  majority  in 
number  and  three  fourths  in  value  of  the  cieditois  present,  per- 
sonally or  by  proxy,  at  a  meetii^  of  creditors  and  voting  on  the 
resolution : 

**  Treasury  "  means  the  GommissionerB  of  Her  Majesty's  Treasury : 

"  Trustee"  means  the  trustee  in  bankruptcy  of  a  debtor's  estate. 

(2)  The  schedules  to  this  Act  shall  be  construed  and  have  efEect  as 
part  of  this  Act. 

Hepeal. 

169. — (1)  The  enactments  described  in  the  Fifth  Schedule  are  hereby 
repealed  as  from  the  commencement  of  this  Act  to  the  extent  mentioned 
in  that  Schedule. 

(2)  The  repeal  effected  by  this  Act  shall  not  afiEect — 

(a)  anything  done  or  suffered  before  the  commencement  of  this  Act 
under  any  enactment  repealed  by  this  Act ;  nor 

(h)  any  right  or  privilege  acquired,  or  duty  imposed,  or  liability  or 
disqualilcation  incurr^,  under  any  enactment  so  repealed ;  nor 

(0)  any  fine,  forfeiture,  or  other  punishment  incurred  or  to  be  incurred 
in  respect  of  any  offence  conmiitted  or  to  be  committed  against  any 
enactment  so  repealed ;  nor 

(d)  the  institution  or  continuance  of  any  proceeding  or  other  remedy, 
whether  under  any  enactment  so  repealed,  or  otherwise,  for  ascer- 
taining any  such  liability  or  disqualification,  or  enforcing  or  re- 
covering any  such  fine,  forfeiture,  or  punishment,  as  aforesaid. 

(3)  Notwithstanding  the  repeal  effected  by  this  Act,  the  proceedings 
under  any  bankmptcy  petition,  liquidation  by  arrangement,  or 
composition  with  creditors  under  the  Bankruptcy  Act,  1869,  pending 
at  the  commencement  of  this  Act  shall,  except  so  far  as  any  pro- 
vision of  this  Act  is  expressly  applied  to  pending  proceedings,  con- 
tinue, and  all  the  provisions  of  the  Bankruptcy  Act,  1869,  shall, 
except  as  aforesaid,  apply  thereto,  as  if  this  Act  had  not  passed. 

170. — After  the  passing  of  this  Act  no  composition  or  liquidation  by 
arrangement  under  sections  125  and  126  of  the  Bankruptey  Act, 
1869,  shall  be  entered  Into  or  allowed  without  the  sanction  of  the 
court  or  registrar  having  jurisdiction  in  the  matter ;  such  sanction 
shall  not  be  granted  unless  the  composition  or  liquidation  appears 
to  the  court  or  registrar  to  be  reasonable  and  calculated  to  benefit 
the  general  body  of  creditors. 


SCHEDULEa 


Secticml6.  THK   FIRST    SOHEDULB. 

Mbetinos  of  Cbeditobs. 

1.— The  first  meeting  of  creditors  shall  be  summoned  for  a  day  not 
later  than  fourteen  days  after  the  date  of  the  receiving  order,  unless  the 
Court  for  any  special  reason  deem  it  expedient  that  the  meeting  be 
summoned  for  a  later  day. 

2. — ^The  official  receiver  shall  summon  the  meeting  by  giving  not  less 
than  seven  days'  notice  of  the  time  and  place  thereof  in  the  London 
Gaiette  and  in  a  local  paper. 

8.— The  official  leoeiver  shall  also,  as  soon  as  practicable,  send  to  each 
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careditor  mentioned  in  the  debtor's  statement  of  affiiirs,  a  notice  of  the  46*47  Vicr. 
time  and  place  of  the  fiist  meeting  of  creditors,  accompanied  by  a  sum-  ^*  ^^• 
mary  of  the  debtor's  statement  of  afEairs,  including  the  causes  of  his 
Mlnre,  and  any  obsenrations  thereon  which  the  official  receiver  may 
think  fit  to  make ;  but  the  proceedings  at  the  first  meeting  shall  not  be 
invalidated  by  reason  of  any  such  notice  or  summary  not  having  been 
sent  or  received  before  the  meeting. 

4. — ^The  meeting  shall  be  held  at  such  place  as  is  in  the  opinion  of  the 
official  receiver  most  convenient  for  the  majority  of  the  creditors. 

5. — ^The  official  receiver  or  the  trustee  may  at  any  time  summon  a 
meeting  of  creditors,  and  shall  do  so  whenever  so  directed  by  the  Court, 
or  so  requested  in  writing  by  one  fourth  in  value  of  the  creditors. 

6. — Meetings  subsequent  to  the  first  meeting  shall  be  summoned  by 
sending  notice  of  the  time  and  place  thereof  to  each  creditor  at  the 
address  given  in  his  proof,  or  if  he  has  not  proved,  at  the  address  given 
in  the  debtor's  statement  of  affairs,  or  at  such  other  address  as  may  be 
known  to  the  person  sunmioning  the  meeting. 

7. — ^The  official  receiver,  or  some  person  nominated  by  him  shall  be  the 
chairman  at  the  first  meeting.  The  chairman  at  subsequent  meetings 
shall  be  such  person  as  the  meeting  by  resolution  appoint. 

8. — ^A  person  shall  not  be  entitled  to  vote  as  a  creditor  at  the  first  or 
any  other  meeting  of  creditors  unless  he  has  duly  proved  a  debt  provable 
in  bankruptcy  to  be  due  to  him  from  the  debtor,  and  the  proof  has  been 
duly  lodged  before  the  time  appointed  for  the  meeting. 

9. — A  creditor  shall  not  vote  at  any  suc^  meeting  in  respect  of  any 
unliquidated  or  contingent  debt,  or  any  debt  the  value  of  which  is  not 
ascertained. 

10. — For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  sur- 
renders his  security,  state  in  his  proof  the  particulars  of  his  security,  the 
date  when  it  was  given,  and  the  value  at  which  he  assesses  it,  and  shall 
be  entitled  to  vote  only  in  respect  of  the  beJance  (if  any)  due  to  him, 
after  deducting  the  value  of  his  security.  If  he  votes  in  respect  of  his 
whole  debt  he  shall  be  deemed  to  have  surrendered  his  security  unless 
the  Court  on  application  is  satisfied  that  the  omission  to  vidue  the 
security  has  arisen  from  inadvertence. 

11. — A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a 
current  bill  of  exchange  or  promissory  note  held  by  him,  unless  he  is 
willing  to  treat  the  liability  to  him  thereon  of  every  person  who  is  liable 
thereon  antecedently  to  the  debtor,  and  against  whom  a  receiving  order 
has  not  been  made,  as  a  security  in  his  hands,  and  to  estimate  the  value 
thereof,  and  for  the  purposes  of  voting,  but  not  for  the  purposes  of 
dividend,  to  deduct  it  from  his  proof. 

12. — It  shall  be  competent  to  the  trustee  or  to  the  official  receiver, 
within  twenty-eight  days  after  a  proof  estimating  the  value  of  a  security 
as  aforesaid  has  been  made  use  of  in  voting  at  any  meeting,  to  require 
the  creditor  to  give  up  the  security  for  the  benefit  of  the  creditors 
generally  on  payment  of  the  value  so  estimated,  with  an  addition  thereto 
of  twenty  per  centum.  Provided,  that  where  a  creditor  has  put  a  value 
on  such  security,  he  may,  at  any  time  before  he  has  been  required  to 
give  up  such  security  as  aforesaid,  correct  such  valuation  by  a  new 
proof,  and  deduct  such  new  value  from  his  debt,  but  in  that  case  such 
addition  of  twenty  per  centum  shall  not  be  made  if  the  trustee  requires  * 
the  security  to  be  given  up. 

•  13. — If  a  receiving  order  is  made  against  one  partner  of  a  firm,  any 
creditor  to  whom  that  partner  is  indebted  jointly  with  the  other  partnem 
of  the  firm,  or  any  of  them,  may  prove  his  debt  for  the  purpose  of  voting 
at  any  meeting  of  creditors,  and  shall  be  entitled  to  vote  thereat. 
■  14. — ^The  chairman  of  a  meeting  shall  have  power  to  admit  or  reject  a 
proof  for  the  purpose  of  voting,  but  his  dedsion  shall  be  sabjeot  to 
•npeal  to  the  Court.    If  be  is  in  doubt  whether  the  proof  of  a  creditor 
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46  &  47  Vict,  should  be  admitted  or  rejected  he  shall  mark  the  proof  as  objected  to 
^-  ^^'  and  shall  allow  the  creditor  to  vote,  subject  to  the  vote  being  declared 
invalid  in  the  event  of  the  objection  being  sustained. 

15. — A  creditor  may  vote  either  in  person  or  by  proxy. 

16.— Every  instrument  of  proxy  shall  be  in  the  prescribed  form,  and 
shall  be  issued  by  the  official  receiver,  or,  after  the  appointment  of  a 
trustee,  by  the  trustee,  and  every  insertion  therein  shall  be  in  the  hand- 
writing of  the  person  giving  the  proxy. 

17. — A  creditor  may  give  a  general  proxy  to  his  manager  or  clerk,  or 
any  other  person  in  his  regular  employment.  In  such  case  the  instru- 
ment of  proxy  shall  state  the  relation  in  which  the  person  to  act 
thereunder  stands  to  the  creditor. 

18. — A  creditor  may  give  a  special  proxy  to  any  person  to  vote  at  any 
specified  meeting,  or  adjournment  thereof,  for  or  against  any  specific 
resolution,  or  for  or  against  any  specified  person  as  trustee,  or  member 
of  a  committee  of  inspection. 

19. — ^A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official 
receiver  or  trustee  before  the  meeting  at  which  it  is  to  be  used. 

20. — ^Where  it  appears  to  the  satisfaction  of  the  Court  that  any  solicita- 
tion has  been  used  by  or  on  behalf  of  a  trustee  or  receiver  in  obtaining 
proxies,  or  in  procuring  the  trusteeship  or  receivership,  except  by  the 
direction  of  a  meeting  of  creditors,  the  Court  shall  have  power,  if  it 
think  fit,  to  order  that  no  remuneration  shall  be  allowed  to  the  person 
by  whom  or  on  whose  behalf  such  solicitation  may  have  been  exercised, 
notwithstanding  any  resolution  of  the  conunittee  of  inspection  or  of  the 
creditors  to  the  oontrary. 

21. — ^A  creditor  may  appoint  the  official  receiver  of  the  debtor's  estate 
to  act  in  manner  prescribed  as  his  general  or  special  proxy. 

22. — The  chairman  of  a  meeting  may,  with  the  consent  of  the  meeting, 
adjourn  the  meeting  from  time  to  time,  and  from  place  to  place. 

23.— A  meeting  shall  not  be  competent  to  act  for  any  purpose,  except 
the  election  of  a  chairman,  the  proving  of  debts,  and  the  adjournment  of 
the  meeting,  unless  there  are  present,  or  represented  thereat.,  at  least 
three  creditors,  or  all  the  creditors  if  their  number  does  not  exceed 
three. 

24. — If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a 
quorum  of  creditors  is  not  present  or  represented,  the  meeting  shall  be 
sidjoumed  to  the  same  day  in  the  following  week  at  the  same  time  and 
place,  or  to  such  other  day  as  the  chaiman  may  appoint,  not  being  less 
than  seven  or  more  than  twenty-one  days. 

25. — The  chairman  of  every  meeting  shall  cause  minutes  of  the  proceed- 
ings at  the  meeting  to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for 
that  purpose,  and  the  minutes  shall  be  signed  by  him  or  by  the  chairman 
of  the  next  ensuing  meeting. 

26. — No  person  acting  either  under  a  general  or  special  proxy  shall  vote 
in  favour  of  any  resolution  which  would  directly  or  indirectly  place  him- 
self, his  partner  or  employer,  in  a  position  to  receive  any  remuneration 
out  of  the  estate  of  the  debtor  otherwise  than  as  a  creditor  rateably  with 
the  other  creditors  of  the  debtor.  Provided  that  where  any  person  holds 
special  proxies  to  vote  for  the  appointment  of  himself  as  trustee  he  may 
use  the  said  proxies  and  vote  accordingly. 


action  89.  THE  SECOND  SCHEDULE. 

Proof  of  Debts. 

Proof  in  ordinary  Ciues. 

I. — Every  creditor  shall  prove  his  debt  as  soon  as  may  be  after  the  mak- 
ing of  a  receiving  order. 
2. — A  debt  may  be  proved  by  delivering  or  sending  through  the  post  in 
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a  prepaid  letter  to  the  official  receiver,  or,  if  a  trustee  has  been  appointed,  46  A  47  Vin-. 
to  the  trustee,  an  affidavit  verifying  the  debt.  ^  ^^' 

3. — The  affidavit  may  be  made  by  the  creditor  himself,  or  by  some 
person  authorized  by  or  on  behalf  of  the  creditor.  If  made  by  a  person 
80  authorized  it  shall  state  his  authority  and  means  of  knowledge. 

4. — ^The  affidavit  shall  contain  or^ef  er  to  a  statement  of  account  show- 
ing the  particulars  of  the  debt,  and  shall  specify  the  vouchers,  if  any,  by 
which  the  same  can  be  substantiated.  The  official  receiver  or  trustee 
may  at  any  time  call  for  the  production  of  the  vouchers. 

5. — The  affidavit  shall  state  whether  the  creditor  is  or  is  not  a  secured 
creditor. 

6. — A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court 
otherwise  specially  orders. 

7. —  Every  creditor  who  has  lodged  a  proof  shall  be  entitled  to  see  and 
examine  the  proofs  of  other  creditors  before  the  first  meeting,  and  at  all 
reasonable  times. 

8. — ^A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  dis- 
counts, but  he  shall  not  be  compelled  to  deduct  any  discount,  not 
exceeding  five  per  centum  on  the  net  amount  of  his  claim,  which  he  may 
have  agreed  to  allow  for  payment  in  cash. 

Proof  by  gecwred  CredUort. 

9. — ^If  a  secured  creditor  realizes  his  security,  he  may  prove  for  the 
balance  due  to  him,  after  deducting  the  net  amount  realized. 

10. — If  a  secured  creditor  surrenders  his  security  to  the  official  receiver 
or  trustee  for  the  general  benefit  of  the  creditors,  he  may  prove  for  his 
whole  debt. 

11. — ^If  a.secured  creditor  does  not  either  realize  or  surrender  hissecurity 
he  shall,  before  ranking  for  dividend,  state  in  his  proof  the  particulars 
of  hiA  security,  the  date  when  it  was  given,  and  the  value  at  which  he 
assesses  it,  and  shall  be  entitled  to  receive  a  dividend  only  in  resp^t  of 
the  balance  due  to  him  after  deducting  the  value  so  assessed. 

12. — (a)  Where  a  security  is  so  valued  the  trustee  may  at  any  time 
redeem  it  on  payment  to  the  creditor  of  the  a«4ses8ed  value. 

(b)  If  the  trustee  is  dissatisfied  with  the  value  at  which  a  security  is 
assessed,  he  may  require  that  the  property  comprised  in  any  security  so 
valued  be  offered  for  sale  at  such  times  and  on  such  terms  and  condi- 
tions as  may  be  agreed  on  between  the  creditor  and  the  trustee,  or  as,  in 
default  of  such  agreement,  the  Court  may  direct.  If  the  sale  be  by 
public  auction  the  creditor,  or  the  trustee  on  behalf  of  the  estate,  may 
bid  or  purchase. 

{a)  Provided  that  the  creditor  may  at  any  time,  by  notice  in  writing, 
require  the  trustee  to  elect  whether  he  will  or  will  not  exercise  his  power 
of  redeeming  the  security  or  requiring  it  to  be  realized,  and  if  the  trustee 
does  not,  within  six  months  after  receiving  the  notice,  signify  in  writing 
to  the  creditor  his  election  to  exercise  the  power,  he  shall  not  be  entitled 
to  exercise  it ;  and  the  equity  of  redemption,  or  any  other  interest  in  the 
property  comprised  in  the  security  which  i.<»  vested  in  the  trustee,  shall 
vest  in  the  creditor,  and  the  amount  of  his  debt  shall  be  reduced  by  the 
amount  at  which  the  security  has  been  valued. 

13. — ^Where  a  creditor  has  so  valued  his  security,  he  may  at  any  time 
amend  the  valuation  and  proof  on  showing  to  the  satisfaction  of  the 
trustee,  or  the  Court,  that  the  valuation  and  proof  were  made  bonii  fide 
on  a  mistaken  estimate,  or  that  the  security  has  diminished  or  increased 
in  value  since  its  previous  valuation ;  but  every  such  amendment  shall  be 
made  at  the  cost  of  the  creditor,  and  upon  such  terms  as  the  Court  shall 
order,  unless  the  trustee  shall  allow  the  amendment  without  application 
to  the  Court. 

14._ Where  a  valuation  has  been  amended  in  accordance  with  the 
foregoing  rule,  the  creditor  shall  forthwith  repay  any  surplus  dividend 
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46  ft  47  Vict,  whioh  he  may  have  reoeWed  in  ezoess  of  that  to  which  he  would  have 
^^^  heen  entitled  on  the  amended  valuation,  or,  as  the  case  may  be,  shall  be 
entitled  to  be  paid  out  of  any  money  for  the  time  being  available  for 
dividend  any  dividend  or  share  of  dividend  which  he  may  have  failed  to 
receive  by  reason  of  the  inaccuracy  of  the  original  valuation,  before  that 
money  is  made  applicable  to  the  payment  of  any  future  dividend*  but  he 
shall  not  be  entitled  to  disturb  the  distribution  of  any  dividend  declared 
before  the  date  of  the  amendment. 

15. — If  a  creditor  after  having  valued  his  security  subsequently  realizes 
it,  or  if  it  is  realized  under  the  provisions  of  Rule  12,  ^e  net  amount 
realized  shall  be  substituted  for  the  amount  of  any  valuation  previously 
made  by  the  creditor,  and  shall  be  treated  in  all  respects  as  an  amended 
valuation  made  by  the  creditor. 

16. — ^If  a  secureid  creditor  does  not  comply  with  the  f  or^^ing  rules  he 
shall  be  excluded  from  all  share  in  any  dividend. 

17. — Subject  to  the  provisions  of  Rule  12,  a  creditor  shall  in  no  case 
receive  more  than  twenty  shillings  in  the  pound,  and  interest  as  provided 
by  this  .Act. 

Proof  in  respect  of  JHitinct  Cantraett. 

18. — If  a  debtor  was  at  the  date  of  the  receiving  order  liable  in  lespeot 
of  distinct  contracts  as  a  member  of  two  or  more  distinct  firms,  or  as  a 
sole  contractor,  and  also  as  member  of  a  firm,  the  circumstance  that  the 
firms  are  in  whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent 
proof  in  respect  of  the  contracts,  against  the  properties  respectiyely 
liable  on  the  contracts. 

Periodical  Payments, 

19. — When  any  rent  or  other  payment  falls  due  at  stated  periods,  and 
the  receiving  order  is  made  at  any  time  other  than  one  of  those  periods, 
the  person  entitled  to  the  rent  or  payment  may  prove  for  a  proportionate 
part  thereof  up  to  the  date  of  the  order  as  if  the  rent  or  payment  grew 
due  from  day  to  day. 

Interest. 

20. — On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  otherwise, 
whereon  interest  is  not  reserved  or  agreed  for,  and  which  is  overdue  at 
the  date  of  the  receiving  order  and  provable  in  bankruptcy,  the  creditor 
may  prove  for  interest  at  a  rate  not  exceeding  four  per  centum  per 
annum  to  the  date  of  the  order  from  the  time  when  the  debt  or  sum 
was  payable,  if  the  debt  or  sum  is  payable  by  virtue  of  a  written  instru- 
ment at  a  certain  time,  and  if  payable  otherwise,  then  from  the  time  when 
a  demand  in  writing  has  been  made  giving  the  debtor  notice  that  interest 
will  be  claimed  from  the  date  of  the  demand  until  the  time  of  payment. 

Delft  payable  at  afutfire  time. 

21. — ^A  creditor  may  prove  for  a  debt  not  payable  when  the  debtor  com- 
mitted an  act  of  bankruptcy  as  if  it  were  payable  presently,  and  may 
receive  dividends  equally  with  the  other  creditors,  deducting  only  there- 
out a  rebate  of  interest  at  the  rate  of  five  pounds  per  centum  per  annum 
computed  from  the  declaration  of  a  dividend  to  the  time  when  the  debt 
would  have  become  payable,  according  to  the  terms  on  which  it  was 
contracted. 

Admission  or  Rejection  of  Proofs, 

22. — The  trustee  shall  examine  every  proof  and  the  grounds  of  the  debt, 
and  in  writing  admit  or  reject  it,  in  whole  or  in  part,  or  require  further 
evidence  in  support  of  it.  If  he  rejects  a  proof  he  shall  state  in  writing 
to  the  creditor  the  grounds  of  the  rejection. 

23. — If  the  trustee  thinks  that  a  proof  has  been  inproperly  admitted, 
the  Court  may,  on  the  application  of  the  trustee,  after  notice  to  the 
creditor  who  made  the  proof,  expunge  the  proof  or  zeduoe  its  amount. 
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24. — ^If  a  creditor  is  dissatisfied  with  the  deolBion  of  the  trustee  in  46*47  Vicr. 
respect  of  a  proof,  the  Court  may,  on  the  application  of  the  creditor,      ^'^^' 
revene  or  Tory  the  decusion. 

25. — The  Court  may  also  expunge  or  reduce  a  proof  upon  the 
application  of  a  creditor  if  the  trustee  declines  to  interfere  in  the 
matter,  or,  in  the  case  of  a  composition  or  scheme,  upon  the  application 
of  the  dehtor. 

26. — For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the 
trustee  may  adndnister  oaths  and  take  affidavits. 

27. — ^The  official  receiver,  before  the  appointment  of  a  trustee,  shall 
have  all  the  powers  of  a  trustee  with  respect  to  the  examination,  admis- 
sion, and  rejection  of  proofs,  and  any  act  or  decision  of  his  in  relation 
thereto  shall  be  subject  to  the  like  appeal 


THE   THIBD    SCHEDULB.  Section  96. 

List  of  Metropolitan  County  Coubts. 

The  Bloomsbury  County  Court  of  Middlesex. 
The  Bow  County  Court  of  Middlesex. 
The  Brompton  County  Court  of  Middlesex. 
The  Clerkenwell  County  Court  of  Middlesex. 
The  Lambeth  County  Court  of  Surrey. 
The  Marylebone  County  Court  of  Middlesex. 
The  Shqreditch  County  Court  of  Middlesex. 
The  Southwark  County  Court  of  Surrey. 
The  Westminster  County  Court  of  Middlesex. 
The  Whitechapel  County  Court  of  Middlesex. 


THE   POUBTH   SCHEDULE.  s«*lonl62. 

Statutes  Bblatino  to  Unolaimbd  Dividends. 


SesBion  and  Chapter. 


Titie  of  Act. 


7  &  8  Vict.  c.  70 

12  k.  13  Vict.  0. 106 
24  &  25  Vict.  c.  184 
82  ic  83  Vict.  0.  71 


An  Act  for  facilitating  arrangements  between 

debtors  and  creditors. 
The  Bankruptcy  Law  Consolidation  Act,  1849. 
The  Bankruptcy  Act,  1861. 
The  Bankruptcy  Act,  1869. 


THE    FIFTH   SCHEDULE.  8eotioiil69. 

Enaothbntb  Repealed  as  to  England. 

13  Edw.  1         The  statutes  of  Westminster  the  Second,  chapter  eighteen, 
0. 16.  Execution  either  by  levying  of  the  lands  and  goods,  or 

in  part.  by  delivery  of  goods  and  hBLH  the  land ;  at  the  choice 

of  the  creditor ; 
in  part ;  namely, 

the  words  *'  all  the  chattels  of  the  debtor  saving  only  his 
oxen  and  beasts  of  the  plough,  and.** 
82  &  83  'Sact.    The  Debtors  Act,  1869. 
0.62. 
in  part,      in  part ;  namely, 

Sub-seotion  (b)  of  section  five,  and 
Sections  twen^-one  and  twenty-two. 


1544  THB  AGRIOULTURAX  HOLDINGS   (BNGLAND)   ACT,   1883. 

46*47  Vict.  82  &  3d  Vict.    The  Bankraptcy  Act,  1869. 
^»^  0.71. 

32  k,  33  Vict.    The  Bankraptcj  Bepeal  and  Insolvent  Court  Act,  1869. 
c.  88. 

in  part,      in  part ;  namely, 
Section  nineteen. 

33  &  34  Vict.    The  Abeoonding  Debtors  Act,  1870. 
o.  76. 

34  &  35  Vict.    The  Bankraptcy  DiBqnalification  Act,  1871. 
c.  60.  Except  sections  six,  seven,  and  eight. 

38  Sc  39  Vict.    The  Supreme  Court  of  Judicature  Act,  1876. 
0.77. 
in  part,      in  part ;  namely. 

Sections  nine  and  thirty-two. 


46  &  47  ViCT.  c.  61  (7^  Agricultural  Holdings  {England) 

Acty  1883). 

^  c  61  '^*      '^'^  -^^  /^  amending  the  Law  relating  to  Agriouttwral  Holding»  in 
'  JSngland,  [26th  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  tho  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

PART  I. 

IMPBOVBMENTS. 

Compemation  for  ImprcfcemewU. 

Oenena  1. — Subject  as  in  this  Act  mentioned,  where  a  tenant  has  made  on  his 

light  of  holding  any  improvement  comprised  in  the  First  Schedule  hereto,  he  shall, 
^^^'^^  on  and  after  the  commencement  of  this  Act,  be  entitled  on  quitting  his 
tioiu^  holding  at  the  determination  of  a  tenancy  to  obtain  from  the  ]an£ord 
as  compensation  under  .this  Act  for  such  improvement  such  sum  as  fairly 
represents  the  value  of  the  improvement  to  an  incoming  tenant :  Provided 
always,  that  in  estimating  the  value  of  any  improvement  in  the  First 
Schedule  hereto  there  shaU  not  be  taken  into  account  as  part  of  the  im- 
provement made  by  the  tenant  what  is  justly  due  to  the  inherent  capa- 
bilities of  the  soil. 

A»  to  Improwmentt  executed  before  the  commeneement  cf  Act, 

^^  2. — Compensation  under  this  Act  shaU  not  be  payable  in  respect  of 

2^*^^!^^"^    improvements  executed  before  the  commencement  of  this  Act,  with  the 
piovwuento   exceptions  following,  that — 

before  Act        (1)  Where  a  tenant  has  within  ten  years  before  the  commencement 

of  this  Act  made  an  improvement  mentioned  in  the  third  part  of  the 
First  Schedule  hereto,  and  he  is  not  entitled  under  any  contract,  or 
ss  A  so  Viot  custom,  or  under  the  Agricultural  Holdings  (England)  Act,  1876,  to 

o.  92.  '         compensation  in  respect  of  such  improvement ;  or 

(2)  Where  a  tenant  has  executed  an  improvement  mentioned  in  the 
first  or  second  part  of  the  said  First  Schedule  within  ten  years  pre- 
vious to  the  commencement  of  this  Act,  and  he  is  not  entitled  under 
any  contract,  or  custom,  or  under  the  Agricultural  Holdings  (Eng- 
land) Act,  1876,  to  compensation  in  respect  of  such  improvement, 
and  the  landlord  within  one  year  after  the  commencement  of  this 
Act  declares  in  writing  his  consent  to  the  making  of  such  improve- 
ment, then  such  tenant  on  quitting  his  holding  at  the  determination 
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of  a  tenancj  after  the  commenoement  of  this  Act  may  claim  com-  46^47  Vict. 
pensation  under  this  Act  in  respect  of  such  improvement  in  the  same       ^'  ^^' 
manner  as  if  this  Act  had  been  in  force  at  the  time  of  the  execution 
of  such  improvement. 

As  to  Improvements  executed  after  the  commencement  cf  Act. 

3. — Compensation  under  this  Act  shall  not  be  payable  in  respect  of  any  Conaaat  of 
improvement  mentioned  in  the  first  part  of  the  First  Schedule  hereto,  Jj^*^^^ 
and  executed  after  the  conmiencement  of  this  Act,  unless  the  land-  mentmFint 
lord,  or  his  agent  duly  authorized  in  that  behalf,  has,  previously  to  the  Schedule, 
execution  of  the  improvement  and  after  the  passing  of  this  Act,  consented  l^*-  ^* 
in  writing  to  the  making  of  such  improvement,  and  any  such  consent 
may  be  given  by  the  landlord  unconditionally,  or  upon  such  terms  as  to 
compensation,  or  otherwise,  as  may  be  agreed  upon  between  the  land- 
lord and  the  tenant,  and  in  the  event  of  any  agreement  being  made 
between   the  landlord  and  the    tenant,   any   compensation   payable 
thereunder  shall  be  deemed  to  be  substituted  for  compensation  under 
this  Act. 

4. — Compensation  under  this  Act  shall  not  be  payable  in  respect  of  any  Notice  to 
improvement  mentioned  in  the  second  part  of  the  First  Schedule  hereto,  ^dlord  aa 
and  executed  after  the  commencement  of  this  Act,  unless  the  tenant  ^rat LoFint 
has,  not  more  than  three  months  and  not  less  than  two  months  before  Sohednie, 
beginning  to  execute  such  improvement,  g^ven  to  the  landlord,  or  his  Part  II. 
agent  duly  authorised  in  that  behalf,  notice  in  writing  of  his  intention 
so  to  do,  and  of  the  manner  in  which  he  proposes  to  do  the  intended 
work,  and  upon  such  notice  being  given,  the  landlord  and  tenant  may 
agree  on  the  terms  as  to  compensation  or  otherwise  on  which  the  im- 
provement is  to  be  executed,  and  in  the  event  of  any  such  agreement 
being  made,  any  compensation  payable  thereunder  shall  be  deemed  to 
be  substituted  for  compensation  under  this  Act,  or  the  landlord  may, 
unless  the  notice  of  the  tenant  is  previously  withdrawn,  undertake  to 
execute  the  improvement  himself,  and  may  execute  the  same  in  any 
reasonable  and  proper  manner  which  he  thinks  fit,  and  charge  the  tenant 
with  a  sum  not  exceeding  five  pounds  per  centum  per  annum  on  the  outlay 
incurred  in  executing  the  improvement,  or  not  exceeding  such  annual 
sum  payable  for  a  period  of  twenty-five  years  as  will  repay  such  outlay 
in  the  said  period,  with  interest  at  the  rate  of  three  per  centum  per 
annum,  such  annual  sum  to  be  recoverable  as  rent.    In  default  of  any 
such  agreement  or  undertaking,  and  also  in  the  event  of  the  landlord 
failing  to  comply  with  his  undertaking  within  a  reasonable  time,  the 
tenant  may  execute  the  improvement  himself,  and  shall  in  respect  thereof 
be  entitled  to  compensation  under  this  Act. 

The  landlord  and  tenant  may,  if  they  think  fit,  dispense  with  any 
notice  under  this  section,  and  come  to  an  agreement  in  a  lease  or  other- 
wise between  themselves  in  the  same  manner  and  of  the  same  validity 
as  if  such  notice  had  been  given. 

6. — Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  current  Bewrratton 
at  the  conmiencement  of  this  Act,  any  agreement  in  writing  or  custom,  ^^f^^ 
or  the  Agricultural  Holdings  (England)  Act,  1876,  provides  specific  com-  JJlitnJSiof 
pensation  for  any  improvement  comprised  in  the  first  Schedule  hereto,  tenancy, 
compensation  in  respect  of  such  improvement,  although  executed  after 
the  commenoement  of  this  Act,  shall  be  payable  in  pursuance  of  such 
agreement,  custom,  or  Act  of  Parliament,  and  shall  be  deemed  to  be  sub- 
stituted for  compensation  under  this  Act. 

Where  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  beginning 
after  the  commencement  of  this  Act,  any  particular  agreement  in  writ- 
ing secures  to  the  tenant  for  any  improvement  mentioned  in  the  third 
part  of  the  First  Schedule  hereto,  and  executed  after  the  commencement 
of  this  Act,  fair  and  reasonable  compensation,  having  regard  to  the  cir- 
cumstances existing  at  the  time  of  making  such  agreement  then  in  such 
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46*47  Vict,  oaae  the  oompeoflKtioB  in  respect  of  midi  improvement  shall  be  pftyable 
^^^'       in  porauaooe  of  the  perticalar  ag^reement,  and  shall  be  deemed  to  be  sub- 
stitnted  for  oompenwtlon  under  this  Act. 

The  last  preceding  provision  of  this  section  relating  to  a  parttcnlar 
agreement  Bhall  apply  in  the  case  of  a  tenancy  under  a  contract  of  te^ 
nancy  cnrrent  at  the  commenoement  of  this  Act  in  respect  of  an  improve- 
ment mentioned  in  the  third  part  of  the  First  Schedole  hereto,  specific 
compensation  for  which  is  not  provided  by  any  agreement  in  writing, 
or  custom,  or  the  Agricultural  Holdings  Act,  1875. 

ReguUsUom  a$  to  Oompefuatum/or  Imprmfementi, 

Bagulationt  6. — In  the  ascertainment  of  the  amount  of  the  compensation  under 
M  to  com-  this  Act  payable  to  the  tenant  in  respect  of  any  improvement  there 
gmtionfor  gjj^u  ^  ^^^^^  ^^  account  in  reduction  thereof : 

mMtt^  (a)  Any  benefit  which  the  landlord  has  given  or  allowed  to  the  tenant 

in  consideration  of  the  tenant  executing  the  improvement ;  and 
(h)  In  the  case  of  compensation  for  manures  the  value  of  the  manure 
that  would  have  been  produced  by  the  consumption  on  the  holding 
of  any  hay,  straw,  roots,  or  green  crops  sold  off  or  removed  from  the 
holding  within  the  last  two  years  of  the  tenancy  or  other  less  time  for 
which  the  tenancy  has  endured,  except  as  far  as  a  proper  return  of 
manure  to  the  holding  has  been  made  in  respect  of  such  produce  so 
sold  off  or  removed  therefrom ;  and 
(0)  Any  sums  due  to  the  landlord  in  respect  of  rent  or  in  respect  of 
any  waste  committed  or  permitted  by  the  tenant,  or  in  respect  of 
any  breach  of  covenant  or  other  agreement  connected  with  the  con- 
tract of  tenancy  conmiitted  by  the  tenant,  also  any  taxes,  rates,  and 
tithe  rentcharge  due  or  becoming  due  in  reroect  of  the  holding  to 
which  the  tenant  is  liable  as  between  him  and  the  landlord. 
There  shall  be  taken  into  account  in  augmentation  of  the  tenant's 
compensation — 
(a)  Any  sum  due  to  the  tenant  for  compensation  in  respect  of  a  breach 
of  covenant  or  other  agreement  connected  with  a  contract  of  te- 
nancy and  conmiitted  by  the  landlord. 
Nothing  in  this  section  shall  enable  a  landlord  to  obtun  under  this 
Act  compensation  in  respect  of  waste  by  the  tenant  or  of  breach  by  the 
tenant  committed  or  permitted  in  relation  to  a  matter  of  husbandry  more 
than  four  years  before  the  determination  of  the  tenancy. 

Proeedttre. 

Notioe  of  7. — A  tenant  claiming  compensation  under  this  Act  shall,  two  months 

intended  at  least  before  the  determination  of  the  tenancy,  give  notice  in  wiildng 
<^A^-  to  the  landlord  of  his  intention  to  make  such  claim. 

Where  a  tenant  gives  such  notice,  the  landlord  may,  before  the 
determination  of  the  tenancy,  or  within  fourteen  days  thereafter,  give 
a  counter-notice  in  writing  to  the  tenant  of  his  intention  to  make  a 
claim  in  respect  of  any  waste  or  any  breach  of  covenant  or  other 
agreement. 

Every  such  notice  and  counter-notice  shall  state,  as  far  as  reasonably 
may  be,  the  particulars  and  amount  of  the  intended  claim. 
CompenM-        B. — ^The  landlord  and  the  tenant  may  agree  on  the  amount  and  mode 
tioQ  Bgnod    and  time  of  payment  of  compensation  to  be  paid  under  this  Act. 
or  settled  Iqr      jf  in  any  case  they  do  not  so  agree  the  difference  shall  be  settled 
teferenoe.       ^^  ^  reference. 

Appoint-  9. — Where  there  is  a  reference  under  this  Act,  a  referee,  or  two 

ment  of        referees  and  an  umpire,  shall  be  appointed  as  follows : — 
l^Z^^Lid      (I)  1^  ^^^  parties  concur,  there  may  be  a  single  referee  appointed  by 
nmpiie.  them  jointly : 

(2)  If  before  award  the  single  referee  dies  or  becomes  incapable  .of 
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actiiig,  or  for  aeven  days  after  notioe  from  the  parttes,  or  either  of  46*47  Vicr. 
them,  requiring  him  to  act»  fails  to  act,  the  proceedings  shall  begin      ^^^' 
afresh,  as  if  no  referee  had  been  appointed : 

(3)  If  the  parties  do  not  concur  in  the  appointment  of  a  single 
referee,  each  of  them  shall  appoint  a  referee :  • 

(4)  If  before  award  one  of  two  referees  dies  or  becomes  incapable  of 
acting,  or  for  seven  days  after  notioe  from  either  party  requiring 
him  to  act^  fails  to  act,  the  party  appointing  him  shall  appoint 
another  referee : 

(fi)  Notioe  of  every  appointment  of  a  referee  by  either  party  shall 
be  given  to  the  other  part^ : 

(6)  If  for  fourteen  days  after  notioe  by  one  party  to  the  other  to 
appoint  a  referee,  or  another  referee,  the  other  party  fails  to  do  so, 
then,  on  the  application  of  the  party  giving  notioe,  the  counl^y 
oourt  shall  within  fourteen  days  appoint  a  competent  and  impartial 
person  to  be  a  referee : 

(7)  Where  two  referees  are  appointed,  then  (subject  to  the  provi- 
sions of  this  Act)  they  shall  before  they  enter  on  the  reference 
appoint  an  umpire ; 

(8)  U  before  award  an  umpire  dies  or  becomes  incapable  of  acting, 
the  referees  shall  appoint  another  umpire : 

(9)  If  for  seven  days  after  request  from  either  party  the  referees 
fail  to  appoint  an  umpire,  or  another  umpire,  then,  on  the  applica- 
tion of  either  party,  the  county  court  shall  within  fourteen  days 
appoint  a  competent  and  impartial  person  to  be  the  umpire. 

(10)  Bvery  appointment,  notice,  and  request  under  this  section  shall 
be  in  writing. 

10. — Provided  that,  where  two  referees  are  appointed,  an  umpire  may  Baquidtion 
be  appointed  as  follows :  'or  appoint- 

(1)  If  either  party,  on  appointing  a  referee,  requires,  by  notice  in  ^jS^w- 
writing  to  the  other,  that  the  umpire  shall  be  appointed  by  the  lri^ 
Land   Commissioners   for   England,  then  the    umpire,  and  any  Goiiimi»- 
successor  to  him,  shall  be  appointed,  on  the  application  of  either  >ion«n,  etc 
party,  by  those  commissioners. 

(2)  In  every  other  case,  if  either  party  on  appointing  a  referee 
requires,  by  notice  in  writing  to  the  other,  that  the  umpire  shall 
be  appointed  by  the  county  court,  then,  unless  the  other  party 

•  dissents  by  notice  in  writing  therefrom,  the  umpire,  and   any 
successor  to  him,  shall  on  the  application  of  either  party  be  so 
appointed,  and  in  case  of  such  dissent  the  umpire,  and  any  successor 
to  him,  shall  be  appointed,  on  the  application  of  either  party,  by 
the  Land  Commissioners  for  Bngland. 
11. — The  powers  of  the  county  court  under  this  Act  relative  to  the  Ezerdae  of 
appointment  of  a  referee  or  umpire  shall  be  ezerciseable  by  the  judge  of  puwexB  of 
the  oourt  having,  jurisdiction,  whether  he  is  without  or  within  his  ^^ 
district,  and  may,  by  consent  of  the  parties,  be  exercised  by  the 
registrar  of  the  oourt. 

12. — ^The  delivery  to  a  referee  of  his  appointment  shall  be  deemed  a  Mode  of  mb- 
submission  to  a  reference  by  the  party  delivering  it ;  and  neither  party  miaion  to 
shall  have  power  to  revoke  a  submission,  or  the  appointment  of  a  referee,  ^^^''^''^^' 
without  the  consent  of  the  other. 

13. — The  referee  or  referees  or  umpire  may  call  for  the  production  of  Power  fbr 
any  sample,  or  voucher,  or  other  document,  or  other  evidence  which  is  »wf«we,  etc., 
in  the  possession  or  power  of  either  party,  or  which  either  party  can  m^dooi^n 
produce,  and  which  to  the  referee  or  referees  or  umpire  seems  necessary  of  doon- 
for  determination  of  the  matters  referred,  and  may  take  the  ezamina-  manta^ 
iion  of  the  parties  and  witnesses  on  oath,  and  may  administer  oaths  2f£j|^*^!^ 
and  take  aflSrmations ;  and  if  any  person  so  sworn  or  affirming  wilfully         ' 
and  corruptly  gives  false  evidence  he  shall  be  guilty  of  perjury. 
14. — The  referee  or  referees  or  umpire  may  proceed  in  the  absence  of  ^ownt  to 
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either  party  where  the  same  appears  to  him  or  them  expedient-,  after 
notice  g^ven  to  the  parties. 

16. — The  award  shall  be  in  writing,  signed  by  the  referee  or  referees 
or  umpire. 

16. — ^A  single  referee  shall  make  his  award  ready  for  deHverr  within 
twenty-eight  days  after  his  appointment. 

Two  referees  shall  make  their  award  ready  for  delivery  witiiin  twenty- 
eight  days  after  the  appointment  of  the  last  appointed  of  them,  or 
within  such  extended  time  (if  any)  as  they  from  time  to  time  jointly 
fix  by  writing  nnder  their  hands,  so  that  they  make  their  award  ready 
for  delivery  within  a  time  not  exceeding  in  the  whole  forty-nine  days 
after  the  appointment  of  the  last  appointed  of  them. 

17. — In  any  case  provided  for  by  sections  three,  four,  or  five,  if 
compensation  is  claimed  under  this  Act,  such  compensation  as  under 
any  of  those  sections  is  to  be  deemed  to  be  substituted  for  compensation 
under  this  Act,  if  and  so  far  as  the  same  can,  consistently  with  the 
terms  of  the  agreement,  if  any,  be  ascertained  by  the  referees  or  the 
umpire,  shall  be  awarded  in  respect  of  any  improvements  thereby 
provided  for,  and  the  award  shall,  when  necessary,  distinguish  such 
improvements  and  the  amount  awarded  in  respect  thereof;  and  an 
award  given  under  this  section  shall  be  subject  to  the  appeal  provided 
by  this  Act. 

18. — Where  two  referees  are  appointed  and  act,  if  they  fail  to  make 
their  award  ready  for  delivery  within  the  time  aforesaid,  then,  on  the 
expiration  of  that  time,  their  authority  shall  cease,  and  thereupon  the 
matters  referred  to  them  shall  stand  referred  to  the  umpire. 

The  umpire  shall  make  his  award  ready  for  delivery  within  twenty- 
eight  days  after  notice  in  writing  given  to  him  by  either  party  or  referee 
of  the  reference  to  him,  or  within  such  extended  time  (if  any)  as  the 
registrar  of  the  county  court  from  time  to  time  appoints,  on  the  appli- 
cation of  the  umpire  or  of  either  party,  made  before  the  expiration  of  the 
time  appointed  by  or  extended  under  this  section. 

19. — ^The  award  shall  not  award  a  sum  generally  for  compensation, 
but  shall,  so  far  as  possible,  specify — 

(a)  The  several  improvements,  acts,  and  things  in  respect  whereof 
compensation  is  awarded,  and  the  several  matters  and  things  taken 
into  account  under  the  provisions  of  this  Act  in  reduction  or 
augmentation  of  such  compensation ; 

(6)  fte  time  at  which  each  improvement,  act,  or  thing  was  executed, 
done,  committed,  or  permitted ; 

(e)  The  sum  awarded  in  respect  of  each  improvement,  act,  matter, 
and  thing;  and 

{d)  Where  the  landlord  desires  to  charge  his  estate  with  the  amount 
of  compensation  found  due  to  the  tenant,  the  time  at  which,  for  the 
purposes  of  such  charge,  each  improvement,  act,  or  thing  in  respect 
of  which  compensation  is  awarded  is  to  be  deemed  to  be  ex- 
hausted. 

20. — ^The  costs  of  and  attending  the  reference,  including  the  remu- 
neration of  the  referee  or  referees  and  umpire,  where  the  umpire  has 
been  required  to  act,  and  including  other  proper  expenses,  shall  be 
borne  and  paid  by  the  parties  in  such  proportion  as  to  the  referee  or 
referees  or  umpire  appears  just,  regard  being  had  to  the  reasonableness 
or  unreasonableness  of  the  claim  of  either  party  in  respect  of  amount, 
or  otherwise,  and  to  all  the  ciroumstances  of  the  case. 

The  award  may  direct  the  payment  of  the  whole  or  any  part  of  the 
costs  aforesaid  by  the  one  party  to  the  other. 

The  costs  aforesaid  shall  be  subject  to  taxation  by  the  registrar  of  the 
county  court,  on  the  application  of  either  party,  but  that  taxation  shaU 
be  subject  to  review  by  the  judge  of  the  county  court. 

21. — The  award  shall  fix  a  day,  not  sooner  than  one  month  after  the 
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deliyery  of  the  award,  for  the  payment  of  money  awarded  for  compensa-  46ik47  Vicr. 
tion,  costs,  or  otherwise.  ^'  ®^' 

22. — A  submission  or  award  shall  not  be  made  a  rule  of  any  court,  or  ^  ,    .  . 
be  removable  by  any  process  into  any  court,  and  an  award  shall  not  be  ^ot  to*be*re- 
questioned  otherwise  than  as  provided  by  this  Act.  movable, 

23. — Where  the  sum  claimed  for  compensation  exceeds  one  hundred  ^^ 
pounds,  either  party  may,  within  seven  days  after  delivery  of  the  award,  Appeid  to 
appeal  against  it  to  the  judge  of  the  county  court  on  all  or  any  of  the  *"*^^ 
following  grounds :  "*'"*• 

(1)  That  the  award  is  invalid ; 

(2)  That  the  award  proceeds  wholly  or  in  part  upon  an  improper 
application  of  or  upon  the  omission  properly  to  apply  the  special 
provisions  of  sections  three,  four,  or  five  of  this  Act ; 

(3)  That  compensation  has  been  awarded  for  improvements,  acts,  or 
things,  breaches  of  covenants  or  agreements,  or  for  committing 
or  permitting  waste,  in  respect  of  which  the  party  claiming  was 
not  entitled  to  compensation ; 

(4)  That  compensation  ha.s  not  been  awarded  for  improvements,  acts, 
or  things,  breaches  of  covenants  or  agreements,  or  for  committing 
or  permitting  waste,  in  respect  of  which  the  party  claiming  was 
entitled  to  compensation ; 

and  the  judge  shall  hear  and  determine  the  appeal,  and  may,  in  his 
discretion,  remit  the  case  to  be  reheard  as  to  the  whole  or  any  part 
thereof  by  the  referee  or  referees  or  umpire,  with  such  directions  as  he 
may  think  fit. 

If  no  appeal  is  so  brought,  the  award  shall  be  final. 

The  decision  of  the  judge  of  the  county  court  on  appeal  shall  be  final, 
save  that  the  judge  shall,  at  the  request  of  either  party,  state  a  special 
case  on  a  question  of  law  for  the  judgment  of  the  High  Court  of  Justice, 
and  the  decision  of  the  High  Court  on  the  case,  and  respecting  costs 
and  any  other  matter  connected  therewith,  shall  be  final,  and  the  judge 
of  the  county  court  shall  act  thereon. 

24. — ^Where  any  money  agreed  or  awarded  or  ordered  on  appeal  to  be  Reoovery  of 
paid  for  compensation,  costs,  or  otherwise,  is  not  paid  within  fourteen  J|?S?^' 
days  after  the  time  when  it  is  agreed  or  awarded  or  ordered  to  be  paid, 
it  shall  be  recoverable,  upon  order  made  by  the  judge  of  the  county 
court,  as  money  ordered  by  a  county  court  under  its  ordinary  jurisdic- 
tion to  be  paid  is  recoverable. 

25. — ^Where  a  landlord  or  tenant  is  an  infant  without  a  guardian,  or  Appoint- 
is  of  unsound  mind,  not  so  found  by  inquisition,  the  county  court,  on  ™oQt  of 
the  application  of  any  person  interested,  may  appoint  a  guardian  of  the  fif*"*"***"* 
infant  or  person  of  unsound  mind  for  the  purposes  of  this  Act,  and  may 
change  the  guardian  if  and  as  occasion  requires. 

26. — Where  the  appointment  of  a  person  to  act  as  the  next  friend  of  ProrisioiiB 
a  married  woman  is  required  for  the  purposes  of  this  Act,  the  county  rwpertbig 
court  may  make  such  appointment,  and  may  remove  or  change  that  ^^^^^^ 
next  friend  if  and  as  occasion  requires. 

A  woman  married  before  the  commencement  of  the  Married  Women*s  46  &  46  Viot. 
Property  Act,  1882,  entitled  for  her  separate  use  to  land,  her  title  to  e.  76. 
which  accrued  before  such  conmiencement  as  aforesaid,  and  not  re- 
strained &om  anticipation,  shall,  for  the  purposes  of  this  Act,  be  in 
respect  of  land  as  if  she  was  unmarried. 

Where  any  other  woman  married  before  the  conmiencement  of  the 
Married  Women's  Property  Act,  1882,  is  desirous  of  doing  any  act  under 
this  Act  in  respect  of  land,  her  title  to  which  accrued  before  such 
commencement  as  aforesaid,  her  husband's  concurrence  shall  be  requi- 
site, and  she  shall  be  examined  apart  from  him  by  the  county  court,  or  by 
the  judge  of  the  county  court  for  the  place  where  she  for  the  time  being 
is,  touching  her  knowledge  of  the  nature  and  effect  of  the  intended  act, 
and  it  shall  be  ascertained  that  she  is  acting  freely  and  voluntarily. 
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^^^f^iot,     27. — ^The  costs  of  prooeedings  in  the  county  court  under  this  Act 

^  shall  be  in  the  discretion  of  the  court. 

Qg,^  ^  The  Lord  Chancellor  may  from  time  to  time  prescribe  a  scale  of  costs 

ooonty         for  those  proceedings,  and  of  costs  to  be  taxed  by  the  registrar  of  the 
oourt.  court." 

Benrioe  of  28. — Any  notice,  request,  demand,  or  other  instrument  under  this  Act 
Botioe,  «U}.  may  be  served  on  the  person  to  whom  it  is  to  be  given,  either  personally 
or  by  leaving  it  for  Um  at  his  last  known  place  of  abode  in  Bngland, 
or  by  sending  it  through  the  post  in  a  registered  letter  addressed  to 
him  there ;  and  if  so  sent  by  post  it  shall  be  deemed  to  have  been 
served  at  the  time  when  the  letter  containing  it  would  be  delivered  in 
ordinary  course ;  and  in  order  to  prove  service  by  letter  it  shall  be 
sufficient  to  prove  that  the  letter  was  properly  addressed  and  posted, 
and  that  it  contained  the  notice,  request,  demand,  or  other  iDstroment 
to  be  served. 

Charge  cf  Tenamidt  Chmpettsation. 

Power  for         29. — ^A  landlord,  on  paying  to  the  tenant  the  amount  due  to  him  in 

Ij^^l^''^,  respect  of  compensation  under  this  Act,  or  in  respect  of  compensation 

paoBaSon  to  authorised  by  this  Act  to  be  substituted  for  compensation  under  this 

obtain  Act,  or  on  expending  such  amount  as  may  be  necessary  to  execute  an 

ohazge.         improvement  under  the  second  part  of  the  First  Schedule  hereto,  after 

notice  given  by  the  tenant  of  his  intention  to  execute  such  improvement 

in  accordance  with  this  Act,  shall  be  entitled  to  obtain  &om  the  county 

court  a  charge  on  the  holding,  or  any  part  thereof,  to  the  amount  of  tlie 

sum  so  paid  or  expended. 

The  court  shall,  on  proof  of  the  payment  or  expenditure,  and  on  being 
satisfied  of  the  observance  in  good  Mth  by  the  parties  of  the  conditions 
imposed  by  this  Act,  make  an  order  charging  the  holding,  or  any  part 
thereof,  with  repayment  of  the  amount  paid  or  expend^  with  such 
interest,  and  by  such  instalments,  and  with  such  directions  for  giving 
effect  to  the  charge,  as  the  court  thinks  fit. 

But,  where  the  landlord  obtaining  the  charge  is  not  absolute  owner 
of  the  holding  for  his  own  benefit^  no  instalment  or  interest  shall  be 
made  payable  after  the  time  when  the  improvement  in  respect  whereof 
compensation  is  paid  will,  where  an  award  has  been  made,  be  taken  to 
have  been  exhausted  according  to  the  declaration  of  the  award,  and  in 
any  other  case  after  the  time  when  any  such  improvement  will,  in  the 
opinion  of  the  court,  after  hearing  such  evidence  (if  any)  as  it  thinks 
expedient,  have  become  exhausted. 

The  instalments  and  interest  shall  be  charged  in  favour  of  the  land- 
lord, his  executors,  administrators,  and  assigns. 

The  estate  or  interest  of  any  landlord  holding  for  an  estate  or  interest 
determinable  or  liable  to  forfeiture  by  reason  of  his  creating  or  suffering 
any  charge  thereon  shall  not  be  determined  or  forfeited  by  reason  of 
his  obtaining  a  charge  under  this  Act,  anything  in  any  deed,  will,  or 
other  instrument  to  the  contrary  thereof  notwithstanding. 
46  dc  46  Vict.  Capital  money  arising  under  the  Settled  Land  Act,  1882,  may  be 
^  ^*  applied  in  payment  of  any  moneys  expended  and  costs  incurred  by  a 

landlord  under  or  in  pursuance  of  this  Act  in  or  about  the  execution  of 
any  improvement  mentioned  in  the  first  or  second  parts  of  the  schedule 
hereto,  as  for  an  improvement  authorised  by  the  said  Settled  Land  Act ; 
and  such  money  may  also  be  applied  in  discharge  of  any  charge  created 
on  a  holding  under  or  in  pursuance  of  this  Act  in  respect  of  any  such 
improvement  as  aforesaid,  as  in  discharge  of  an  incumbrance  autho- 
rized by  the  said  Settled  Land  Act  to  be  discharged  out  of  such  o^tal 
money, 
^ddanoe  of  30. — ^The  sum  charged  by  the  order  of  a  county  court  under  this  Act 
^^^^*9^  shall  be  a  charge  on  the  holding,  or  the  part  thereof  chaiged,  for  the 
landlord's  interest  therein*  and  for  all  interests  therein  ■ubtoguent  to 
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that  of  the  landlord;  but  so  that  the  charge  shall  not  extend  beyond  46447  Vtor. 
the  interest  of  the  landlord,  his  executors,  administrators,  and  assigns,       ^  ^' 
in  the  tenancy  where  the  landlord  is  himself  a  tenant  of  the  holding. 

31. — Where  the  landlord  is  a  person  entitled  to  receive  the  rents  and  Proviuoii  in 
profits  of  any  holding  as  tmstee,  or  in  any  character  otherwise  than  for  J^J|^ 
ids  own  benefit,  the  amount  due  from  snch  landlord  in  respect  of 
compensation  under  this  Act,  or  in  respect  of  compensation  authorized 
by  this  Act  to  be  substituted  for  compensation  under  this  Act,  shall  be 
charged  and  recovered  as  follows  and  not  otherwise ;  (that  is  to  say,) 

(1)  The  amount  so  due  shall  not  be  recoverable  personally  against 
such  landlord,  nor  shall  he  be  under  any  liability  to  pay  such 
amount,  but  the  same  shall  be  a  charge  on  and  recoverable  against 
the  holding  only. 

(2)  Such  landlord  shall,  either  before  or  after  having  paid  to  the 
tenant  the  amount  due  to  him,  be  entitled « to  obtain  firom  the 
county  court  a  charge  on  the  holding  to  the  amount  of  the  sum 
required  to  be  paid  or  which  has  been  paid,  as  the  case  may  be,  to 
the  tenant. 

(3)  If  such  landlord  neglect  or  fail  within  one  month  after  the  tenant 
has  quitted  his  holding  to  pay  to  the  tenant  the  amount  due  to 
him,  then  after  the  expiration  of  such  one  month  the  tenant  shall 
be  entitled  to  obtain  from  the  county  court  in  favour  of  himself, 
his  executors,  administrators,  and  assigns,  a  charge '  on  the 
holding  to  the  amount  of  the  sum  due  to  him,  and  of  all  costs 
properly  incurred  by  him  in  obtaining  the  charge  or  in  raising  the 
amount  due  thereunder. 

(4)  The  court  shall  on  proof  of  the  tenant's  title  to  have  a  charge 
made  in  his  favour  make  an  order  charging  the  holding  with  pay- 
ment of  the  amount  of  the  charge,  including  costs,  in  like  manner 
and  form  as  in  case  of  a  charge  which  a  landlord  is  entitled  to 
obtain. 

32. — Any  company  now  or  hereafter  incorporated  by  Parliament,  and  Adranoe 
having  power  to  advance  money  for  the  improvement  of  land,  may  take  ^*^*^  ^  * 
an  assignment  of  any  charge  loade  by  a  county  court  under  the  provi-  <'*>™P*°y* 
sions  of  this  Act^  upon  such  terms  and  conditions  as  may  be  agreed 
upon  between  such  company  and  the  person  entitled  to  such  charge ; 
and  such  company  may  assign  any  churge  so  acquired  by  them  to  any 
person  or  persons  whomsoever. 

Notice  to  Qttit. 

33. — Where  a  half-year's  notice,  expiring  with  a  year  of  tenancy  is  by  Time  of 
law  necessary  and  sufficient  for  determination  of  a  tenancy  from  year  oxM^  to 
to  year,  in  the  case  of  any  such  tenancy  under  a  contract  of  tenancy  ^ 
made  either  before  or  after  the  commencement  of  this  Act,  a  year*s 
notice  so  expiring  shall  by  virtue  of  this  Act  be  necessary  and  sufficient 
for  the  same,  unless  the  landlord  and  tenant  of  the  holding,  by  writing 
under  their  hands,  agree  that  this  section  shall  not  apply,  in  which 
case  a  half-year's  notice  shall  continue  to  be  sufficient ;  but  nothing  in 
this  section  shall  extend  to  a  case  where  the  tenant  is  adjudged  bank- 
rupt, or  has  filed  a  petition  for  a  composition  or  arrangement  with  his 
Gieditoxs. 

Fiastwei. 

34. — ^Where  after  the  commencement  of  this  Act  a  tenant  affixes  to  TenanVa 
his  holding  any  engine,  machinery,  fencing,  or  other  fixture,  or  erects  E?'^^^  ^. 
any  building  for  which  he  is  not  under  this  Act  or  otherwise  entitled  to  ohinexrl  etci 
compensation,  and  which  is  not  so  affixed  or  erected  in  pursuance  of 
some  obligation  in  that  behalf  or  instead  of  some  fixture  or  building 
belonging  to  tha  landlord,  then  such  fixture  or  building  shall  be  the 
property  of  and  be  removable  by  the  tenant  before  or  within  a  xeMon* 
able  time  after  tha  tennination  of  the  tenaney. 


1552  THE  AOBICULTURAL  HOLDINGS   (eNGLAND)  ACT^   1883. 


40*47  Vior. 
C.61. 


AppUoatioii 
of  Act  to 
GnmnUiidA. 


Applioation 
or  Act  to 
land  of 
Duchy  of 
LanoMter. 


Provided  as  follows : — 

(1)  Before  the  removal  of  any  fixture  or  building  the  tenant  shall 
pay  all  rent  owing  by  him,  and  shall  perform  or  satisfy  all 
other  his  obligations  to  the  landlord  in  respect  to  the  holding : 

(2)  In  the  removal  of  any  fixture  or  boilding  the  tenant-  shall  not  do 
any  avoidable  damage  to  any  other  building  or  other  part  of 
the  holding : 

(3)  Immediately  after  the  removal  of  any  fixture  or  building  the 
tenant  shall  make  good  all  damage  occasioned  to  any  other 
building  or  other  part  of  the  holding  by  the  removal : 

(4)  The  tenant  shall  not  remove  any  fixture  or  building  without 
griving  one  month's  previous  notice  in  writing  to  the  landlord 
of  the  intention  of  the  tenant  to  remove  it : 

(5)  At  any  time  before  the  expiration  of  the  notice  of  removal  the 
landlord,  by  j;iotioe  in  writing  given  by  him  to  the  tenant,  may 
elect  to  purchase  any  fixture  or  building  comprised  in  the 
notice  of  removal,  and  any  fixture  or  building  thus  elected  to 
be  purchased  shall  be  left  by  the  tenant,  and  shall  beoome  the 
property  of  the  landlord,  who  shall  pay  the  tenant  the  fair 
value  thereof  to  an  incoming  tenant  of  the  holding;  and  any 
difference  as  to  the  value  shall  be  settled  by  a  reference  under 
this  Act,  as  in  case  of  compensation  (but  without  app«d). 

Crown  and  Duehy  Landi, 

35.— This  Act  shall  extend  and  apply  to  land  belonging  to  Her  Majesty 
the  Queen,  her  heirs  and  successors,  in  right  of  the  Crown. 

With  respect  to  such  land,  for  the  purposes  of  this  Act,  the  Commis- 
sioners of  Her  Majesty's  Woods,  Forests,  and  Land  Revenues,  or  one  of 
them,  or  other  the  proper  officer  or  body  having  charge  of  such  land  for 
the  time  being,  or  in  case  there  is  no  such  officer  or  body,  then  such 
person  as  Her  Majesty,  her  heirs  or  successors,  may  appoint  in  writing 
under  the  Royal  Sign  Manual,  shall  represent  Her  Majesty,  her  heirs 
and  successors,  and  shall  be  deemed  to  be  the  landlord. 

Any  compensation  payable  under  this  Act  by  the  Commissioners  of 
Her  Majesty's  Woods,  Forests,  and  Land  Revenues,  or  either  of  them, 
in  respect  of  an  improvement  mentioned  in  the  first  or  second  part  of 
the  First  Schedule  hereto,  shall  be  deemed  to  be  payable  in  respect  of 
an  improvement  of  land  within  section  one  of  the  Crown  Lands  Act, 
1866,  and  the  amount  thereof  shall  be  charged. and  repaid  as  in  that 
section  provided  with  respect  to  the  costs,  charges,  and  expenses  therein 
mentioned. 

Any  compensation  payable  under  this  Act  by  those  Conmiissioners,  or 
either  of  them,  in  respect  of  an  improvement  mentioned  in  the  third 
part  of  the  First  Schedule  hereto,  shall  be  deemed  to  be  part  of  the 
expenses  of  the  management  of  the  Land  Revenues  of  the  Crown,  and 
shall  be  payable  to  those  Commissioners  out  of  such  money  and  in  such 
manner  as  the  last-mentioned  expenses  are  by  law  payable. 

36. — ^This  Act  shall  extend  and  apply  to  land  belonging  to  Her  Majesty, 
her  heirs  and  successors,  in  right  of  the  Duchy  of  Lancaster. 

With  respect  to  such  land  for  the  purposes  of  this  Act,  the  Chancellor 
for  the  time  being  of  the  Duchy  shall  represent  Her  Majesty,  her  heirs 
and  successors,  and  shall  be  deemed  to  be  the  landlord. 

The  amount  of  any  compensation  payable  under  this  Act  by  the 
Chancellor  of  the  Duchy  in  respect  of  an  improvement  mentioned  in 
the  first  or  second  part  of  the  First  Schedule  to  this  Act  shall  be  deemed 
to  be  an  expense  incurred  in  improvement  of  land  belonging  to  Her 
Majesty,  her  heirs  or  successors,  in  right  of  the  Duchy,  within  section 
twenty-five  of  the  Act  of  the  fifty-seventh  year  of  King  George  the 
Third,  chapter  ninety-seven,  and  shall  be  raised  and  paid  as  in  that 
section  provided  with  respttct  to  the  expenses  therein  mentioned. 
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The  amount  of  any  compensation  payable  under  this  Act  by  the  46ft47VioT. 
Chancellor  of  the  Duchy  in  respect  of  an  improvement  mentioned  in       ^'  ^^' 
the  third  part  of  the  First  Schedule  to  this  Act  shall  be  paid  out  of  the 
annual  revenues  of  the  Duchy. 

37.— This  Act  shall  extend  and  apply  to  land  belonging  to  the  Duchy  Appliofttion 
of  Cornwall.  i    d  rf*° 

With  respect  to  such  land,  for  the  purposes  of  this  Act,  such  person  oodiy  of 
as  the  Duke  of  Cornwall  for  the  time  being,  or  other  the  personage  for  Ck>rnw«u. 
the  time  being  entitled  to  the  revenues  and  possessions  of  the  Duchy  of 
Cornwall,  from  time  to  time,  by  sign  manual,  warrant,  or  otherwise, 
appoints,  shall  represent  the  Duke  of  Cornwall  or  other  the  personage 
aforesaid,  and  be  deemed  to  be  the  landlord,  and  may  do  any  act  or 
thing  under  this  Act  which  a  landlord  is  authorized  or  required  to  do 
thereunder. 

Any  compensation  payable  under  this  Act  by  the  Duke  of  Cornwall, 
or  other  the  personage  aforesaid,  in  respect  of  an  improvement  men- 
tioned in  the  first  or  second  part  of  the  First  Schedule  to  this  Act 
shall  be  deemed  to  be  payable  in  respect  of  an  improvement  of  land 
within  section  eight  of  the  Duchy  of  Cornwall  Management  Act,  1863,  S0  &  97  Viot 
and  the  amount  thereof  may  be  advanced  and  paid  from  the  money  ®*  ^' 
mentioned  in  that  section,  subject  to  the  provision  therein  made  for 
repayment  of  sums  advanced  for  improvements. 

Eooletiartioal  and  Chwrity  Landi. 

38. — Where  lands  are  assigned  or  secured  as  the  endowment  of  a  see,  Landlord, 
the  powers  by  this  Act  oonrerred  on  a  landlord  shall  not  be  exercised  arc^bjahop, 
by  the  archbishop  or  bishop,  in  respect  of  those  lands,  except  with  the  ^  bishop, 
previous  approval  in  writing  of  the  Estates  Committee  of  the  Bccledias- 
tical  Commissioners  for  England. 

39. — Where  a  landlord  is  incumbent  of  an  ecclesiastical  benefice,  the  Landlord, 
powers  by  this  Act  conferred  on  a  landlord  shall  not  be  exercised  by  inonmbeni 
him  in  respect  of  the  glebe  land  or  other  land  belonging  to  the  benefice,  ^  ^moaboo. 
except  within  the  previous  approval  in  writing  of  the  patron  of  the 
benefice,  that  is,  the  person,  officer,  or  authority  who,  in  case  the 
benefice  were  vacant,  would  be  entitled  to  present  thereto,  or  of  the 
(Governors  of  Queen  Anne*s  Bounty  (that  is,  the    Gtovemors  of  the 
Bounty  of  Queen  Anne  for  the  Augmentation  of  the  Maintenance  of 
the  Poor  Clergy). 

In  every  such  case  the  (Governors  of  Queen  Anne*s  Bounty  may,  if 
they  think  fit,  on  behalf  of  the  incumbent,  out  of  any  money  in  their 
hands,  pay  to  the  tenant  the  amount  of  compensation  due  to  him  under 
this  Act ;  and  thereupon  they  may,  instead  of  the  incumbent,  obtain 
from  the  county  court  a  chaige  on  the  holding,  in  respect  thereof,  in 
favour  of  themselves. 

Bvery  such  charge  shall  be  effectual,  notwithstanding  any  change  of 
the  incumbent. 

40. — The  powers  by  this  Act  conferred  on  a  landlord  in  respect  of  Luidlord, 
charging  the  land  shall  not  be  exercised  by  trustees  for  ecclesiastical  ohMig[_ 
or  charitable  purposes,  except  with  the  previous  approval  in  writing  of  *""*««^  «** 
the  Charity  Commissioners  for  Bngland  and  Wales. 

Retumpt'um  for  Improvement*^  and  MiseeUaneous, 
41. — Where  on  a  tenancy  from  year  to  year  a  notice  to  quit  is  given  B<ramption 
by  the  landlord  with  a  view  to  the  use  of  land  for  any  of  the  following  jJ/JJJJJ^ 
purposes :  etc,     ^^ 

The  erection  of  farm  labourers'  cottages  or  other  houses,  with  or 

without  gardens ; 
The  providing  of  gardens  for  existing  farm  labourers*  cottages  or 

other  houses ; 
The  allotment  for  labourers  of  land  for  gardens  or  other  purposes ; 
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40 *47  VioT.      The  planting  of  trees ; 

^  *^'  The  opening  or  working  of  any  coal,  ironstone,  limestone,  or  other 

mineral,  or  of  a  stone  quarry,  clay,  sand,  or  grayel  pit,  or  the 
constmction  of  any  works  or  buildings  to  be  used  in  connection 
therewith ; 
The  obtaining  of  brick  earth,  gravel,  or  sand ; 
The  making  of  a  watercourse  or  reservoir ; 

The  making  of  any  road,  railway,  tramroad,  siding,  canal,  or  basin,  or 
any  wharf,  pier,  or  other  work  connected  therewith ; 
and  the  notice  to  quit  so  states,  then  it  shaU,  by  virtue  of  this  Act^  be 
no  objection  to  the  notice  that  it  relates  to  part  only  of  the  holding. 

In  every  such  case  the  provisions  of  this  Act  respecting  compensation 
shall  apply  as  on  determination  of  a  tenancy  in  respect  of  an  entire 
holding. 

The  tenant  shall  also  be  entitled  to  a  proportionate  reduction  of  rent 
in  respect  of  the  land  comprised  in  the  notice  to  quit,  and  in  respect  of 
any  depreciation  of  the  value  to  him  of  the  residue  of  the  holding, 
caused  by  the  withdrawal  of  that  land  from  the  holding  or  by  the  use 
to  be  made  thereof,  and  the  amount  of  that  reduction  shall  be  ascer- 
tained  by  agreement  or  settled  by  a  refsrence  under  this  Act,  as  in  case 
of  compensation  (but  without  appeal). 

The  tenant  shall  further  be  entitled,  at  any  time  within  twenty-eight 

days  after  service  of  the  notice  to  quit,  to  serve  on  the  luidlord  a  notice 

in  writing  to  the  efEect  that  he  (the  tenant)  accepts  the  same  as  a 

notice  to  quit  the  entire  holding,  to  take  eftect  at  the  expiration  of  the 

then  current  year  of  tenancy ;  and  the  notice  to  quit  shall  have  effect 

accordingly. 

Pnrvisioa  as      42. — Subject  to  the  provisions  of  this  Act  in  relation  to  Crown,  duchy, 

to  limited      ecclesiastical,  and  charity  lands,  a  landlord,  whatever  may  be  his  estate 

^'^^*"'         or  interest  in  his  holding,  may  give  any  consent,  make  any  agreement, 

or  do  or  have  done  to  him  any  act  in  relation  to  improvements  in  respect 

of  which  compensation  is  payable  under  this  Act  which  he  might  give 

or  make  or  do  or  have  done  to  him  if  he  were  in  the  case  of  an  estate 

of  inheritance  owner  thereof  in  fee,  and  in  tiie  case  of  a  leasehold 

possessed  of  the  whole  estate  in  the  leasehold. 

Provision  in     43. — When,  by  any  Act  of  Parliament,  deed,  or  other  instrument,  a 

ease  of  lease  of  a  holding  is  authorized  to  be  made,  provided  that  the  best  rent, 

riMfl^atioii    Qj.  reservation  in  the  nature  of  rent,  is  by  such  lease  reserved,  then, 

whenever  any  lease  of  a  holding  is,  under  such  authority,  made  to  the 

tenant  of  the  same,  it  shall  not  be  necessary,  in  estimating  such  rent  or 

reservation,  to  take  into  account  against  the  tenant  the  increase  (if  any) 

in  the  value  of  such  holding  arising  from  any  improvements  znade  or 

paid  for  by  him  on  such  holding. 


PART  n. 

Dittrets. 

Limitation        44. — After  the  commencement  of  this  Act  it  shall  not  be  lawful  for 

of  distresB     any  landlord  entitled  to  the  rent  of  any  holding  to  which  this  Act 

Mwrantwid  *PPli®s  to  distrain  for  rent,  which  became  due  in  respect  of  such 

time.  holding,  more  than  one  year  before  the  making  of  such  distress,  except 

in  the  case  of  arrears  of  rent  in  respect  of  a  holding  to  which  this  Act 

applies  existing  at  the  time  of  the  passing  of  this  Act,  which  aneais 

shall  be  recoverable  by  distress  up  to  the  first  day  of  January  one 

thousand  eight  hundred  and  eighty-five  to  the  same  extent  as  if  this 

Act  had  not  passed. 

Provided  that  where  it  appears  that  according  to  the  ordinary  course 
of  dealing  between  the  landlord  and  tenant  of  a  holding  the  payment 
of  the  rent  of  such  holding  has  been  allowed  to  be  deferred  until  the 
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expiration  of  a  quarter  of  a  year  or  half  a  year  after  the  date  at  which  40447  Vict. 
such  rent  legally  became  dne,  then  for  the  purpose  of  this  section  the       ^  ^ 
rent  of  such  holding  shall  be  deemed  to  have  become  due  at  the 
expiration  of  such  quarter  or  half-year  as  aforesaid,  as  the  case  may  be, 
and  not  at  the  date  at  which  it  legally  became  due. 

46. — Where  live  stock  belonging  to  another  person  has  been  taken  in  limitation 
by  the  tenant  of  a  holding  to  which  this  Act  applies  to  be  fed  at  a  fair  ^  ^^^^ 
price  agreed  to  be  paid  for  such  feeding  by  the  owner  of  such  stock  to  thk^to be 
the  tenant,  such  stock  shall  not  be  distrained  by  the  landlord  for  rent  distnJued. 
where  there  is  other  sufficient  distress  to  be  found,  and  if  so  distrained 
by  reason  of  other  sufficient  distress  not  being  found,  there  shall  not  be 
recovered  by  such  distress  a  sum  exceeding  the  amount  of  the  price  so 
agreed  to  be  paid  for  the  feeding,  or  if  any  part  of  such  price  has  been 
paid  exceeding  the  amount  remaining  unpaid,  and  it  shall  be  lawful  for 
the  owner  of  such  stock,  at  any  time  before  it  is  sold,  to  redeem  such 
stock  by  paying  to  the  distrainer  a  sum  equal  to  such  price  as  aforesaid, 
and  any  payment  so  made  to  the  distrainer  shaU  be  in  full  discharge  as 
against  the  tenant  of  any  sum  of  the  like  amount  which  would  be 
otherwise  due  from  the  owner  of  the  stock  to  the  tenant  in  respect  of 
the  price  of  feeding :  Provided  always,  that  so  long  as  any  portion  of 
such  live  stock  shaU  remain  on  the  said  holding  the  right  to  distrain 
such  portion  shall  continue  to  the  full  extent  of  the  price  originally 
agreed  to  be  paid  for  the  feeding  of  the  whole  of  such  live  stock,  or  if 
part  of  such  price  has  been  bon&  fide  paid  to  the  tenant  under  the 
agreement,  then  to  the  full  extent  of  the  price  then  remaining  unpaid. 

Agricultural  or  other  machinery  which  is  the  bonft  fide  property  of  a 
person  other  than  the  tenant,  and  is  on  the  premises  of  the  tenant  under 
abonft  fide  agreement  with  him  for  the  hire  or  use  thereof  in  the  conduct 
of  his  business,  and  live  stock  of  all  kinds  which  is  the  bonft  fide  pro- 
perty of  a  person  other  than  the  tenant,  and  is  on  the  premises  of  the 
tenant  solely  for  breeding  purposes,  shall  not  be  distrained  for  rent  in 
arrear. 

46. — Where  any  dispute  arises — 

(a)  in  respect  of  any  distress  having  been  levied  contrary  to  the  R«nejr  for 
provisions  of  this  Act ;  or  J^ST 

(h)  as  to  the  ownership  of  any  live  stock  distrained,  or  as  to  the  price  ondor  this 
to  be  paid  for  the  feeding  of  such  stock ;  or  Aot. 

(e)  as  to  any  other  matter  or  thing  relating  to  a  distiress  on  a 
holding  to  which  this  Act  applies ; 
such  dispute  may  be  heard  and  determined  by  the  county  court  or  by  a 
court  of  summary  jurisdiction,  and  any  such  county  court  or  court  of 
summary  jurisdiction  may  make  an  order  for  restoration  of  any  live 
stock  or  things  unlawfully  distrained,  or  may  declare  the  price  agreed 
to  be  paid  in  the  case  where  the  price  of  the  feeding  is  required  to  be 
ascertained,  or  may  make  any  other  order  which  justice  requires :  any 
such  dispute  as  mentioned  in  this  section  shall  be  deemed  to  be  a 
matter  in  which  a  court  of  sunmiary  jurisdiction  has  authority  by  law 
to  make  an  order  on  complaint  in  pursuance  of  the  Summary  Jurisdic- 
tion Acts ;  but  any  person  aggrieved  by  any  decision  of  such  court  of 
summary  jurisdiction  under  tMs  section  may,  on  giving  such  security  to 
the  other  party  as  the  court  may  think  just,  appeal  to  a  court  of  general 
or  quarter  sessions. 

47. — ^Where  the  compensation  due  under  this  Act,  or  under  any  Set-off  of 
custom  or  contract,  to  a  tenant  has  been  ascertained  before  the  land-  oompen. 
lord  distrains  for  rent  due,  the  amount  of  such  compensation  may  be  J^^^  ^^t. 
set  ofE  against  the  rent  due,  and  the  landlord  shall  not  be  entitled  to 
distrain  for  more  than  the  balance. 

48. — ^An  order  of  the  county  court  or  of  a  court  of  summary  jurisdic-  ■^"JjjJjP  ^' 
tion  under  this  Act  shall  not  be  quashed  for  want  of  form,  or  be  ««*torMi- 
removed  by  certiorari  or  otherwise  into  any  superior  court. 

G  G  G  2 
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46  A  47  Vict.  49. — ^No  person  whatsoever  makiDg  any  distress  for  rent  on  a  holding 
^'^^-  to  which  this  Act  applies  when  the  sum  demanded  and  dae  shall  exceed 
Limitation  '^®  ^^^  ^^  twenty  pounds  for  or  in  respect  of  such  tent  shall  be 
of  caste  in  entitled  to  any  other  or  more  costs  and  cnarges  for  and  in  respect  of 
CMP  of  (Us-  such  distress  or  any  matter  or  thing  done  therein  than  such  as  are  fixed 
^'•^  and  set  forth  in  the  Second  Schedule  hereto. 

Bapeal  of  60. — So  much  of  an  Act  passed  in  the  second  year  of  the  reign  of 

©.  ft  ■!^*m'  ^^'^^^  Majesties  King  William  the  Third  and  Mary,  chapter  five,   as 
to  appniie-   requires  appraisement  before  sale  of  goods  distrained  is  hereby  repealed 
me&t  and      as  respects  any  holding  to  which  this  Act  applies,  and  the  landlord  or 
Mleatpablic  other  person  levying  a  distress  on  such  holdmg  may  sell  the  goods  and 
***°^'''*        chattels  distrained  without  causing  them  to  be  previously  appraised ; 
and  for  the  purposes  of  sale  the  g(X)ds  and  chattels  distraiUied  shall,  at 
the  request  in  writing  of  the  tenant  or  owner  of  such  goods  and  chattels, 
be  removed  to  a  public  auction  room  or  to  some  other  fit  and  proper 
place  specified  in  such  request,  and  be  there  sold.    The  costs  and 
expenses  attending  any  such  removal,  and  any  damage  to  the  goods 
and  chattels  arising  therefrom,  shall  be  borne  and  paid  by  the  party 
requesting  the  removal. 
Exteoiioa  of     61. — The  period  of  five  days  provided  in  the  said  Act  of  William  and 
time  to  re-     Mary,  chapter  five,  within  which  the  tenant  or  owner  of  goods  and 
^^^^^f     chattels  distrained  may  replevy  the  same  shall,  in  the  case  of  any 
tenant.         distress  on  a  holding  to  which  this  Act  applies,  be  extended  to  a  period 
of  not  more  than  fifteen  days,  if  the  tenant  or  such  owner  make  a 
request  in  writing  in  that  behalf  to  the  landlord  or  other  person  levying 
the  distress,  and  also  give  security  for  any  additional  costs  that  may  be 
occasioned  by  such  extension  of  time.    Provided  that  the  landlord  or 
person  levying  the  distress  may,  at  the  written  request  or  with  the 
written  consent  of  the  tenant,  or  such  owner  as  aforesaid,  sell  the  goods 
and  chattels  distrained  or  part  of  them  at  any  time  before  the  expira- 
tion of  such  extended  period  as  aforesaid. 
BaillA  to  be      62. — From  and  after  the  commencement  of  this  Act  no  person  shaU 
appointed  by  act  as  a  bailiff  to  levy  any  distress  on  any  holding  to  which  this  Act 
oonn^  court  applies  unless  he  sliall  be  authorized  to  act  as  a  bailiff  by  a  certificate 
in  writing  under  the  hand  of  the  judge  of  a  county  court ;  and  every 
county  court  judge  shall,  on  or  before  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-three,  and  afterwards  from  time 
to  time  as  occasion  shall  require,  appoint  a  competent  number  of  fit  and 
proper  persons  to  act  as  such  bailiffs  as  aforesaid.    If  any  person  so 
appointed  shall  be  proved  to  the  satisfaction  of  the  said  judge  to  have 
been  guilty  of  any  extortion  or  other  misconduct  in  the  execution  of 
his  duty  as  a  baiUff,  he  shall  be  liable  to  have  his  appointment  sum- 
marily cancelled  by  the  said  judge. 


PART  IIL 
6hneral  Provitums, 


Gommenoe-       S3. — ^This  Act  shall  come  into  force  on  the  first  day  of  January  one 
mentof  Act.  thousand  eight  hundred  and  eighty-four,  which  day  is  in  this  Act 

referred  to  as  the  commencement  of  this  Act. 
Hddingi  to       ^^' — Nothing  in  this  Act  shall  apply  to  a  holding  that  is  not  either 
wbioh  Act     wholly  agricultural  or  wholly  pastoral,  or  in  part  agricultural,  and  as  to 
apiiUes.         the  residue  pastoral,  or  in  whole  or  in  part  cultivated  as  a  market 

garden,  or  to  any  holding  let  to  the  tenant  during  his  continuance  In 

any  ofiice,  appointment,  or  employment  held  under  the  landlord. 
Avoidance         56. — Any  contract,  agreement,  or  covenant  made  by  a  tenant,  by 
in*^2bitout^  virtue  of  which  he  is  deprived  of  his  right  to  claim  compensation  under 
witb°Aot.      ^^3  ^^^  ^^  respect  of  any  improvement  mentioned  in  the  First  Schedule 

hereto  (except  an  agreement  providing  such  compensation  as  is  by  this 
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Act  pennitted  to  be  substituted  for  compensation   under  this  Act),  46^47  Vict. 
shall,  so  far  as  it  deprives  him  of  such  right^  be  void  both  at  law  and  in       ^  ^* 
equity. 

56. — ^Where  an  incoming  tenant  has,  with  the  consent  in  writing  of  Right  of 
his  landlord,  paid  to  an  outgoing  tenant  any  compensation  payable  tenant  in 
under  or  in  pursuance  of  this  Act  in  respect  of  the  whole  or  part  of  any  JJJJJ^^' 
improvement,  such  incoming  tenant  shall  be  entitled  on  quitting  the  meatptir> 
holding  to  claim  compensation  in  respect  of  such  improvement  or  part  ohued  frooi 
in  like  manner,  if  at  all,  as  the  outgoing  tenant  would  have  been  ?^^!^ 
entitled  if  he  had  remained  tenant  of  the  holding,  and  quitted  the    '^^ 
holding  at  the  time  at  which  the  incoming  tenant  quits  the  same. 

57.— -A  tenant  shall  not  be  entitled  to  claim  compensation  by  custom  Gompenia- 
or  otherwise  than  in  manner  authorized  by  this  Act  in  respect  of  any  ^J ^tto 
improvement  for  which  he  is  entitled  to  compensation  under  or  in  pur-  be  ezdaiiTe 
suance  of  this  Act,  but  where  he  is  not  entitled  to  compensation  under 
or  in  pursuance  of  this  Act  he  may  recover  compensation  under  any  other 
Act  of  Parliament,  or  any  agreement  or  custom,  in  the  same  manner  as 
if  this  Act  had  not  passed. 

58. — A  tenant  who  has  remained  in  his  holding  during  a  change  or  ProrlBian  m 
changes  of  tenancy  shall  not  thereafter  on  quitting  his  holding  at  the  to  obaage  of 
determination  of  a  tenancy  be  deprived  of  his  right  to  claim  compen-  **"*****y' 
sation  in  respect  of  improvements  by  reason  only  that  such  improvements 
were  made  during  a  former  tenancy  or  tenancies,  and  not  during  the 
tenancy  at  the  determination  of  which  he  is  quitting. 

59.— -Subject  as  in  this  section  mentioned,  a  tenant  shall  not  be  entitled  Resferiotion 
to  compensation  in  respect  of  any  improvements,  other  than  manures  as  !°  '•■P^*  of 
defined  by  this  Act,  beg^n  by  him,  if  he  holds  from  year  to  year,  within  ^^te^]^ 
one  year  before  he  quits  his  holding,  or  at  any  time  after  he  has  given  or  tenant  about 
received  final  notice  to  quit,  and,  if  he  holds  as  a  lessee,  within  one  year  to  quit, 
before  the  expiration  of  his  lease. 

A  final  notice  to  quit  means  a  notice  to  quit  which  has  not  been 
waived  or  withdrawn,  but  has  resulted  in  the  tenant  quitting  his 
holding. 

The  foregoing  provisions  of  this  section  shall  not  apply  in  the  case  of 
any  such  improvement  as  aforesaid — 

(1)  Where  a  tenant  from  year  to  year  has  begun  such  Improvement 
during  the  last  year  of  his  tenancy,  and,  in  pursuance  of  a  notice  to 
quit  thereafter  given  by  the  landlord,  has  quitted  his  holding  at  the 
expiration  of  tl^t  year ;  and 

(2)  Where  a  tenant,  whether  a  tenant  from  year  to  year  or  a  lessee, 
previously  to  beginning  any  such  improvement,  has  served  notice 
on  his  landlord  of  his  intention  to  begin  the  same,  and  the  landlord 
has  either  assented  or  has  failed  for  a  month  after  the  receipt  of 
the  notice  to  object  to  the  making  of  the  improvement. 

60. — Except  as  in  this  Act  expressed,  nothing  in  this  Act  shall  take  General 
away,  abridge,  or  prejudicially  affect  any  power,  right,  or  remedy  of  a  "^TS*  ^ 
landlord,  tenant,  or  other  person  vested  in  or  exerciseable  by  him  by  "*     ' 
virtue  of  any  other  Act  or  law,  or  under  any  custom  of  the  country,  or 
otherwise,  in  respect  of  a  contract  of  tenancy  or  other  contract,  or  of 
any  improvements,  waste  emblements,  tillages,  away-going  crops,  fix- 
tures, tax,  rate,  tithe  rentcharge,  rent,  or  other  thing. 

61. — In  this  Act —  IntenwreU 

*•  Contract  of  tenancy  **  means  a  letting  of  or  agreement  for  the  letting  ****"*• 
land  for  a  term  of  years,  or  for  lives,  or  for  lives  and  years,  or 
from  year  to  year : 
A  tenancy  from  year  to  year  under  a  contract  of  tenancy  current  at 
the  commencement  of  the  Act  shall  for  the  purposes  of  this  Act 
be  deemed  to  continue  to  be  a  tenancy  under  a  contract  of  tenancy 
current  at  the  commencement  of  this  Act  until  the  first  day  on 
which  either  the  landlord  or  tenant  of  such  tenancy  could,  the 
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one  by  giving  notice  to  the  other  immediately  after  the  com- 
mencement of  this  Act,  cause  such  tenancy  to  determine,  and  on 
and  after  such  day  as  aforesaid  shall  be  deemed  to  be  a  tenancy 
under  a  contract  of  tenancy  beginning  after  the  commencement 
of  this  Act : 
"  Determination  of  tenancy  **  means  the  cesser  of  a  contract  of  tenan<7 

by  reason  of  efSuzion  of  time,  or  from  any  other  cause : 
'* Landlord"  in  relation  to  a  holding  means  any  person  for  the  time 

being  entitled  to  receive  the  rents  and  profits  of  any  holding : 
"  Tenant "  means  the  holder  of  land  under  a  landlord  for  a  term  of 

years,  or  for  lives,  or  for  lives  and  years,  or  from  year  to  year : 
"Tenant"  includes  the  executors,  administrators,  assigns,  i^^atee, 
devisee,  or  next  of  kin,  husband,  guardian,  committee  of  the 
estate  or  trustees  in  bankruptcy  of  a  tenant,  or  any  person 
deriving  title  from  a  tenant;  and  the  right  to  receive  com- 
pensation in  respect  of  any  improvement  made  by  a  tenant 
shall  enure  to  the  benefit  of  such  executors,  administrators^ 
assigns,  and  other  persons  as  aforesaid: 
**  Holding  "  means  any  parcel  of  land  held  by  a  tenant : 
"County  court,**  in  relation  to  a  holding,  means  the  county  court 
within  the  district  whereof  the  holding  or  the  laiger  part  thereof 
is  situate : 
"  Person  **  includes  a  body  of  persons  and  a  corporation  aggregate  or 

sole : 
"  Live  stock"  includes  any  animal  capable  of  being  distrained : 
"Manures"  means  any  of  the  improvements  numbered  twenty-two 
and  twenty-three  in  the  third  part  of  the  First  Schedule  hereto : 
The  designations  of  landlord  and  tenant  shall  continue  to  apply  to 
the  parties  until  the  conclusion  of  any  proceedings  taken  under  or  in 
pursuance  of  this  Act  in  respect  of  compensation  for  improvements,  or 
under  any  agreement  made  in  pursuance  of  this  Act. 

62. — On  and  after  the  commencement  of  this  Act,  the  Agricultural 
Holdings  (England)  Act,  1875,  and  the  Agricultural  Holdings  (England) 
Act,  1875,  Amendment  Act,  1876,  shall  be  repealed. 
Provided  that  such  repeal  shall  not  afEect — 
(a)  anything  duly  done  or  suffered,  or  any  proceedings  pending  under 

or  in  pursuanoe  of  any  enactment  hereby  repealed ;  or 
(h)  any  right  to  compensation  in  respect  of  improvements  to  which 
the  Agncultural  Holdings  (England)  Act,  1875,  applies,  and  which 
were  executed  before  the  commencement  of  this  Act ;  or 
(e)  any  right  to  compensation  in  respect  of  any  improvement  to  which 
the  Agricultural  Holdings  (England)  Act,  1875,  applies,  although 
executed  by  a  tenant  after  the  commencement  of  this  Act  if  made 
under  a  contract  of  tenancy  current  at  the  commencement  of  this 
Act;  or 
{d)  any  right  in  respect  of  fixtures  affixed  to  a  holding  before  the 
commencement  of  this  Act ; 
and  any  right  reserved  by  this  section  may  be  enforced  after  the  com- 
mencement of  this  Act  in  the  same  manner  in  all  respects  as  if  no  such 
repeal  had  taken  place. 

63. — This  Act  may  be  cited  for  all  purposes  as  the  Agricultural 
Holdings  (England)  Act,  1883. 
64. — This  Act  shall  not  apply  to  Scotland  or  Ireland. 
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FIRST  SCHEDULE.  48&47v,„. 

C.  61. 

PART  I.  

Imfbovements  to  which  gonbent  of  Landlord  ib  rbquibed. 

(1)  Erection  or  enlargement  of  buildings. 

(2)  Formation  of  siloes. 

(3)  Laying  down  of  permanent  pasture. 

(4)  M^ng  and  planting  of  osier  beds. 

(6)  Making  of  water  m^uiows  or  works  of  irrigation. 

(6)  Making  of  gardens. 

(7)  Making  or  improving  of  roads  or  bridges. 

(8)  Making  or  improving  of  watercourses,  ponds,  wells,  or  reservoirs, 

or  of  works  for  the  application  of  water  power  or  for  supply  of 
water  for  agricultun^  or  domestic  purposes. 

(9)  Making  of  fences. 

(10)  Planting  of  hops. 

(11)  Planting  of  orchards  or  fruit  bushes. 

(12)  Reclaiming  of  waste  land. 

(13)  Warping  of  land. 

(14)  Emban&ient  and  sluices  against  floods. 

PART  n. 
Imfbovement  in  bebfegt  of  which  notice  to  LANDLOBD  IB 

BEQUIBBD. 

(15)  Drainage. 

PART  in. 

IMFBOVEMENTB  to  which  CONBENT  of  LANDLOBD  IB  NOT 

BEQUIBED. 

(16)  Boning  of  land  with  undissolved  bones. 

(17)  Chalking  of  land. 

(18)  Clay-burning. 

(19)  Claying  of  land. 

(20)  Liming  of  land. 

(21)  MarUng  of  land. 

(22)  Application  to  land  of  purchased  artificial  or  other  purchased 

manure. 

(23)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs  of  cake  or 

other  feeding  stuff  not  produced  on  the  holding. 


SECOND  SCHEDULE. 

Levying  distress.    Three  per  centum  on  any  sum  exceeding  20^.  and  Section  40. 
not  exceeding  501.     Two  and  a  half  per  centum  on  any  sum  exceed- 
ing 601. 

To  bailiff  for  levy,  ll.  1#. 

To  man  in  possession,  if  boarded,  Bt.  6d.  per  day;  if  not  boarded, 
6s.  per  day. 

For  advertisements  the  sum  actually  paid. 

To  auctioneer.  For  sale  five  pounds  per  centum  on  the  sum  realized 
not  exceeding  1002.,  and  four  per  centum  on  any  additional  sum  realized 
not  exceeding  lOOZ.,  and  on  any  sum  exceeding  2002.  three  per  centum. 
A  fraction  of  12.  to  be  in  all  cases  considered  12. 

Reasonable  costs  and  charges  where  distress  is  withdrawn  or  where 
no  sale  takes  place,  and  for  negotiations  between  landlord  and.  tenant 
respecting  the  distress ;  such  costs  and  charges  in  case  the  parties  differ 
to  be  taxed  by  the  registrar  of  the  county  court  of  the  district  in  which 
the  distress  is  made. 


[The  figures  refer  to  the  paragraphs  and  not  to  the  pages,  except 

where  otherwise  indicated.] 
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ABATEMENT 

of  debts  and  legacies,  1384 
of  annuities,  36,  37 
of  Seisin, 

defined,  1460 

not  caused  by  entry  of  younger 
brother,  under  the  old  law,  1470 
effect  of,  1471 

ABBTANCE,  444 

ABSOLUTE  INTERESTS, 
defined,  983 
whether  taken,  2846—9 

AOGBLEBATION 

of  an  estate  in  remainder,  157, 158, 857 

ACCOUNTANTS 

to  the  Crown,  who  are,  1354 

ACCRUER, 

clause  of,  2293 

ACCUMULATION, 
trusts  for,  706—710 
cesser  of  accumulation  of  residue  di- 
rected to  be  laid  out  in  land,  3036 

ACKNOWLEDGMENT 

of  deed  of  disposition,  2227— 2232a 

ACQUITTANCE, 
defined,  1977 

ACT, 

private,  2554—2561 

title,  marginal  notes,  and  punctuation, 

2557 
repugnancy,  2558 
commencement,  2559 
retrospectiye  operation,  2560 

ACTION, 

right  of, 

where  it  exists,  889 

release  of,  2023 
property  in, 

assignment  of,  2421 

release  of,  2421 


ACTIONS, 

real  and  mixed,  abolished,  1501 
release  cf,  2021 

ADEMPTION 

of  legacies,  3466—8471 

ADMINISTRATION.     See  Dkbts. 
legal  and  equitable  assets,  1381 — 4 
oi^er  of  administration  of  different 

properties,  1385— 1895a 
oiaer  of  satisfaction  of  different  claims, 

1396—8 
marshalling  of  assets,  1399—1405 
distribution  among  family  or  relatives, 

1406—1429 

ADMINISTRATORS.    See  EZSGUTOBS. 
administrators  cum  testamento  annexe, 
durante  minore  setate,  durante  ab- 
sentia, or  pendente  lite,  3045,  3046 

genera],  3047—3050 

limited,  3054 

de  bonis  non,  3055 

of  a  bastard  or  person  who  has  no 
kindred,  3051 

of  unsound  mind,  3137 

out  of  jurisdiction,  or  not  to  be  found, 
or  n^lecting  or  refusing  to  act, 
3137 
by  what  court  letters  of  administration 
should  be  granted,  3052,  3053 

transmission  of  representation,  3055 

acts  before  administration,  3056 

right  to  damages,  covenants,  or  duties, 
3062 

retainer,  3063 

sale  by,  3061,  3076 

ADMITTANCE, 
defined,  2713 

where  it  may  be  made,  2721,  2722 
of  persons  under  disability,  2723, 330S 
of  trustees,  298,  299 
of  husband,  2726 
-  circumstances  under  which  admit- 
tances may  take  place,  2725 
rights  before,  2727—9 
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ADMITTANCE  {continued). 

goTemed  by  uses  of  surrender,  2780 
when  lord  and  steward  are  mere  in- 
BtiTiments,  2784 

ADVANCEMENT, 

what  will  be  deemed  an  advanoement 

so  as  to  rebut  a  resulting  trust,  713, 

714 
power  of,  8287,  8381 

ADVERSE  POSSESSION, 

how  obtained,  886--898,  1460—8 
consequences  under  the  old  law,  1469 
—1474 

ADVISERS, 

transactions  between  them  and  those 
whom  they  advise,  2857—2861 

ADVOWSON.    See  Pbksbntation. 

defined,  87 

is  an  incori)oreaI  hereditament,  14 

right  of  presentation  and  right  of 
nomination,  88 

appendant,  89—92,  96, 100 

passes  by  g^nt  of  manor,  89 

in  gross,  89—92,  96, 101 

presentative,  93 

collative,  93 

donative,  98 

estates  in,  96 

by  what  conveyances  and  for  what  es- 
tates an  advowson  may  be  aliened, 
96—101 

is  assets  for  payment  of  debts,  101 

devolution  of  right  of  presentation, 
102 

presentation  where  an  advowson  is 
held  in  joint  tenancy,  coparcenary, 
or  in  common,  103, 104 

granted  by  copy,  300 

force  of  the  word  "  perpetual,"  377 

mortgage  of  an,  88, 1011 

length  of  title  to,  1616, 1618a 

devise  of,  2793 

AGENTS, 

sales  and  purchases  by,  2362 
benefit  to,  on  a  sale,  2365,  2866 

AGREEMENT.   See  Alienation- Void 
AND  Voidable  Deeds  and  Con- 

TBACTS. 

by  infants,  3295—8 

to  convey  property  if  devised,  2488 

ALIENATION, 

how  conveyances  may  be  made,  1611 
different  n^odes  of, 

by  matter  of  record,  2553  et  eeq. 
by  deed,  1711  ^  seq, 
at  law,  by  mere  written  agree- 
ment, 1694 — 7 


ALIENATION  {continued). 
different  modes  of, 

in  equity,  by  mere  contract  far 

sale,  1698—1710 
by  parol,  1611 
a  person  cannot  derogate  from  his  own 

grant,  1613 
what  is  within  a  covenant  not  to  alien. 

1980—3 
unlawful,  1531 — 8 
of  settled  estates,  1615 
restrictions  against  alienation, 

by  married  women,  1614,  3234 — 

3239b 
by  others,  287— 241, 1687,  3233 

ALIENS, 

who  are,  3349 

what  aliens  may  acquire,  and  what 

they  may  hold,  3350 
may  take  produce  of  real  estate,  3361 
not  seised  to  uses,  3352 
devise  in  trust  to  convey  to,  3363 
naturalization  and  denization,  3354 
ways  in  which  they  purchase,  3365 
cannot  take  by  act  <n  law,  3366 

descent,  3359 

curtesy,  3357 

dower,  8358 

guardianship,  3356 
descent  from,  or  through,  3369—3363 
alienation  to,  1534 

ALLOTMENTS, 
tenure  of,  289 
title  to,  1625 
passing  as  accessory,  1773 

ALLUVION,  1441—3 

ALTERATIONS 

in  a  deed,  2605—2510 
in  a  will,  2774 

ALTERNATIVE    INTERESTS,  871-4, 

877 

AMBIGUITY, 

distinction  between  a  latent  and  a 
patent  ambiguity,  2623,  2797 

"  AND," 

construed  "or,"  2613 

ANNUITY, 

distinguished  from  a  rentchaxge,  15 
personal  estate,  15 
18  an  incorporeal  thing,  11 
ways  of  creating,  16 
commencement  of,  17 
for  what  interests  limited,  18 
nature  of  a  personal  annuity  in  fee,  18 
duration  of,  when  given  isdefinitely, 
19—23 
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ANNUITY  (amtinued). 

right  to  the  price  or  value  of  an  an- 
nmty  instead  of  the  annual  pay- 
ment, 24—27 

where  a  charge  on  corpns  of  a  fund, 
28—33 

where  a  chaige  on  rents  after  death,  34 

cesser  of,  35,  1708,  1709,  2339 

priority  or  abatement  of,  36,  37, 3018, 
8019 

apportionment  of,  67 — 81 

construction  of  gifts  of,  38 

enrohnent  or  registration,  39 

may  be  a  hereditament,  6 

existing  though  rentcharge  is  deter- 
mined, 82 

recovery  of  arrears  of,  83 

cannot  be  entailed,  422 

charge  of,  973 

lien  of  annuitants,  981 

primarily  payable  out  of  personal  es- 
tate, 1386 

description  of,  in  conditions  of  sale, 
1642 

sale  for  an,  1680, 1708 

defeasance  of,  2079 

purchase  of,  usurious,  2440 

included  in  the  term  **  legacies,'*  2833 

contracts  for,  with  infants,  3298 

satisfaction  of,  3474 

ANTICIPATION, 

restrictions  against,  3234  ^-3239b 

ANTIENT  DEMESNE,  293 

fine  or  recovery  of  lands  in,  2717—19 

APPOINTMENT.     See  PowEBS. 

I.  Mode  of  executing  powers,  2118 — 
2125 
observance  of  forms,  2113 
formalities  must  be  perfected  in 

donee's  lifetime,  2114 
by  what  instrument  a  power  may 
be  executed,  2116 
by  an  ordinary  assurance,2116 
by  a  prior  will,  2117 
what  woros  required,  2118 
total  execution  at  law,  but  partial 

execution  in  equity,  2119 
execution  at  different  times  and 
over  different  portions  of  pro- 
perty, 2120 
creation    of    distinct    interests 
imder  a  power  of  appointment 
in  fee,  2121 
appointment    or    a   revocation 

Xn  a  contingency,  2122 
of  executing  a  deed  or  will 
intended  as  an  appointment, 
2123 
attestation,  2124 


APPOINTMENT  (continued), 
I.  Mode  of  executing  powers  (continued)^ 

compliance  with  requisite  forma- 
lities should  be  stated,  2125 
IL  Belief  against  defective  execution 
or  non-execution   of  powers, 
2126—2131 

relief  in  equity  alone,  2126 

in  whose  favour,  2126 

relief  in  case  of  defect  in  the  mode- 
of  execution,  2127,  2128 

relief  though  there  is  only  an  in- 
tention to  execute,  2129 

where  no  relief,  2130,  2131 
III.  Excessive  execution,  2132 — ^6 

complete,  but  excessive  execa-^ 
tion,  2132 

void  trusts  engrafted  on  an  ap- 
pointment, 2133 

appointment  for  separate  inalien- 
able use,  2134 

where  too  much  appointed,  and 
one  appointee  dies,  2136 
rV.  Fraudulent  and  illusory  appoint* 
ments,  2136—2141 

appointment  must  be  made  for 
the  end  designed,  2136 

appointment  whereby  a  benefit  i» 
secured  to  the  appointor  or  a 
stranger,  2136 

appointment  to  an  infant,  2137 

ngnts  of  creditors  against  a  gene- 
ral appointee,  2138 

illusory  appointment,  2139 — ^2141 
y.    The  question  whether  an  instru- 
ment is  intended  to  operate  as 
an  appointment,  2142—6 
VL  Appointments  generally. 

appointment  by  will,  instead  of 
by  deed,  2127 

appointment  by  deed,  instead  of 
by  will,  2127 

who  may  exercise  a  power,  2147 

time  for  execution,  2148 

duty  of  a  trustee  exercising  a 
power,  2149 

wm>  should  be  the  immediate  ap- 
pointee, 2160 

where  an  irrevocable  appoint- 
ment must  be  made,  2151 

construction  of  powers,  2113 

limitation  or  appointment  to  the 
executors  and  administrators 
of  a  settlor,  2306 

how  an  appointmentoperates,21 62 

estates  appointed  take  effect  as 
if  inserted  in  the  instrument 
creating  the  power,  2162 

by  will  has  the  properties  of  a. 
devise,  2743 
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APPOINTMSNT  (eaiUimued). 
VI.  Appointmento  generally  {continued). 

uarriog  dower,  614 — 687a 

appointee  not  liable  under  a  cove- 
nant, 1817 

appointee,  where  entitled  to  benefit 
of  covenant,  1822 

conveyance  operating  as  an  appoint- 
ment, and  vice  veraA^  2624 

by  married  women,  3166 

by  a  husband  to  his  wife,  and  vice 
versft,  3194 

election  by  an  i^pointee,  3440 

APPORTIONMENT 
of  conditions,  186 
of  rents,  64—81 

of  annuities  and  other  periodical  pay- 
ments, 67—81 
of  right  of  common,  133 

APPROVING,  131 

APPROXIMATION, 

doctrine  of,  411—416,  419,  734 

ARBITRATION, 

conditions  as  to,  266 

ARRANGEMENT.     See    Family    Ab- 

RAirOEMENT. 

deed  of  arrangement  by  a  debtor, 
2320—4 

ARREARS. 

recovery  of  arrears  of  rents,  annuities, 
interest,  or  other  periodical  sums,  83 

ARTICLES.  &>«  Marbiaoe  Settlbment. 

"  AS  SOON  AS," 

whether  expressive  of  contingency, 
821,  832 

ASSENT.     See  EZECUTOBS. 
of  the  grantee,  2446,  2463 

AFSETS, 

legal  and  equitable,  1881—4 

order  of  administration  of  different 

properties,  1386 — 1396a 
order    of    satisfaction    of    different 

claims,  1384,  1896—8 
marshalling  of,  1399  —1406 

ASSIGNMENT— ASSIGNEES.  SseCSE- 
DiTOEs'  Deeds— Void  and  Void- 
able Deeds  and  Contbacts. 

defined,  2064 

gifts  and  bills  of  sale,  2066,  2066a 

operative  words,  2066 

of  terms  distinguished  from  leases  and 
underleases,  2067 

of  chattels  personal,  2068 

what  may  be  assigned,  2414a — 2441 

requisites  to  assignment  of  real  estate 
and  chattels  real,  2068 


ASSIGNMENT  (^eontinued), 

requisites  to  an  assignment  of  chaftielfi 

personal,  2069—2072 
assignment  of  a  term,  or  of  the  residue 

of  a  term,  from  a  future  tisie,  2073 
passing  a  deed,  2074 
of  a  contingent  reversionary  interst^ 

2075 
assignee  taking  subject  to  equities  of 

assignor,  2076 
what  covenants  assignees  enter  into, 

2277 
assignee  entitled  to  remedies  and  seen- 

rity  of  assignor,  2077,  2077a 
liability  of  assignee  under  a  coTenaiit» 

1818,  1820 
when  assignee  entitled  to  benefit  of 

covenants,  1826 
sale  of  lease  by  assignees  of  bankrupt^ 

2277 
by    persons    holding    ofllce     under 

Government,  2416,  2417 
by  fellows  of  colleges,  2417 
of  goods  not  belonging  to  the  asngnor 

at  the  time,  2426 
registration  of  assignment  of  personal 

chattels,  2471 
of  an  old  term  operating  as  a  creatian 

of  a  new  one,  2624 
conditions  against,  185,  186,  192S— 

1924,  1927,  1929 
to  the  assignor  and  another,   2076 

ASSUMPSITS, 
release  of,  2018 

"  AT," 

whether  expressive  of  contingency,  821 

ATTAINDER, 

when  it  takes  place,  1520 
consequences  of,1262,1263, 1617—1628 

ATTESTATION  * 
of  deeds,  2462 
of  wills,  2127, 2748—2766, 2764— 2n4 

ATTESTED  COPIES,  2493— 2496a 

ATTORNEY.    See  SoLiciTOB. 
acting  by,  1740 
sealing,  signing,  and  delivering  a  deed 

by,  2466,  2468 
covenant  by,  1740 

appointed  by  a  married  woman,  3181 
letter  of, 

must  be  by  deed,  2468 
by  infant,  3312 
payments  and  acts  under,  957 — 967c 
effect  of  power  of  attorney,  for  valne^ 

made  absolutely  irrevocable,  967b 
effect  of  power  of  attorney,  for  value 

or  not,  made  irrevocable  for  fint 

time,  957c 
title  under,  967d 
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ATTORNMENT 

on  a  mortgage,  1001 
on  grant  of  a  seigniory,  rent,  remain- 
der, or  reversion,  1612 

AUCTIONEERS, 

purchases  by,  2366 

BANKRUPTCY, 

nnder  the  stats,  of  1849  and  1861, 

two  great  Bankruptcy  Acts,  1554 

formerly  two  courts  for  adjusting 
affairs  of  debtors,  1555 

abolition  of  Insolvent  Debtors' 
Court,  1557 

real  and  personal  estate  vested  in 
assignees,  1558, 1565 — 6 

copyholdfl  and  customary  lands, 
1559 

life  estate  in  remainder,  etc.,  1560 

option  of  assignees  to  take  or  re- 
nounce property,  1561 

provision  for  the  case  of  onerous 
property,  1562 

assignees  not  electing  either  to 
abide  by  or  abandon  any  agree- 
ment for  purchase  of  real  estate, 
1563 

estates  granted  by  a  bankrupt 
subject  to  a  condition  or  pro- 
viso for  redemption,  1664 

powers  for  bankrupt's  benefit, 
1567 

goods  in  possession,  order,  or  dis- 
position of  bankrupt,  1568— 
1572 

what  property  was  not  affected 
by  the  bankruptcy,  1573 

commencement  of  the  title  of 
the  assignees,  1674 

retrospective  operation  of  the 
transfer  to  the  assignees,  1574 
—1577 

what  transactions  not  affected 
by  the  bankruptcy,  1578, 1679 

fraudulent  transfers  of  property, 
1580—4     , 

bankrupt  might  be  ordered  to 
join  In  conveyances,  or  was  es- 
topped from  objecting,  1586 

registration  of   appointment  of 
assignees,  1586 
under  the  stat.  of  1869, 

effect  of  order  of  adjudication, 
1688 

devolution  of  property  on  the 
registrar,  1589 

and  then  on  a  trustee,  1689 

appointment  of  trustee,  1690 — 5 

descriptions  of  bankrupt's  pro- 


BANKRUPTCY  {conHnued), 

under  the  stat.  of  1869  {continved), 
perty  divisible  amongst  credi- 
tors, 1596 
stock,  shares,  or  other  property 
transferable  in  books  of  a  com- 
pany, office,  or  person,  1597 
copyhold  or  customary  property, 

1597 
things  in  action,  1597 
disclaimer  as  to  onerous  property, 

1598 
power  of  trustee  to  deal  with  pro- 
perty, 1599—1603 
commencement  of   bankruptcy, 

1604 
avoidance  of  voluntary  convey- 
ances or  transfers,  1605 
avoidance  of  fraudulent  prefer- 
ences, 1606 
protection   of   certain  transac- 
tions, 1607, 1608 
limitation  of  property  to  be  enjoyed 
notwithstauding  bankruptcy,  1687 
cesser  of  life  interest  on  bankruptcy, 

insolvency,  or  alienation,  1587 
disposition  of  lands  of  which  bank- 
rupts are  tenants  in  tall,  or  in  which 
they  have  base  fees,  2215—2225 
gifts  to  a  bankrupt,  2891 
registration  of  Orders  of  Court  of,  1211 
cesser  on,  241, 1587 
assignees  take,  subject  to  equities  of 

bankrupt,  2076 
sale  of  lease  by  assignees,  2277 
purchases  by  commissioners  of  bank- 
rupts, and  by  trustees  and  solicitors, 
2365 
nnder  the  stat.  of  1883, 
passing  of  Act,  1610a 
commencement  of  Act,  1610a 
repeal  of  Bankruptcy  Act,  1869, 

1610a 
power  to  make  general  rules,1610a 
initiation  of  proceedings,  1610b 
receiving  order,  1 6  i  Oc 
first  meeting  of  creditors,  1610d 
composition  or  scheme  of  arrange- 
ment, 1610e 
adjudication  of  bankruptcy  and 

vesting  of  property,  161  Of 
relation  back  of  trustee's  title, 

1610g 
description  of  property  divisible 

amongst  creditors,  1610h 
disclaimer  of  onerous  property, 

16101 
restriction  of  rights  of  creditor 
under   execution    or    attach- 
ment, 1610k 
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BANKRUPTCY  {continued). 

under  the  stat.  of  1883  {cantinysd). 
duties  of  sherifE  a8  to  goods  taken 

in  execution,  16101 
avoidance  of   voluntary   settle- 
ments, 1610m 
avoidance  of  preferences  in  cer- 
tain cases,  1610n 
protection  o!  bon&  fide  transac- 
tions without  notice,  I6IO0 
appointment  of  trustee,  1610p 
possession  of  property  by  trustee, 

1610q 
powers  of  trustee  to  deal  with 

property,  1610r 
committee  of  inspection,  1610s 
powers   exercisable   by    trustee 
with  permission  of  committee 
of  inspection,  1610t 
composition   or    scheme    after* 

adjudication,  1610u 
discharge  of  bankrupt,  161  Ov 
annulling  of  bankruptcy,  161  Ow 
distribution  of  property,  1610x 
administration  in  bankruptcy  of 
estate  of  person  dying  insol- 
vent, 1610y 
small  bankruptcies,  1610e 

BABGAIN  AND  SALE, 

defined,  1876 

operative  words,  1877 

of  three  kinds,  1878 

consideration,  1879,  2524 

who  may  convey  by,  1880 

what  may  be  conveyed  by,  1880 

not  proper  to  create  a  right  of  way,  146 

dispositions  by  bargainor  and  bar- 
gainee before  enrolment,  1881 

disused,  1882 

of  lands  of  debtors  to  the  Crown,  1883 

enrolment,  1884 

rent  not  newly  created  by,  60 

of  ordinary  copyholds,  1642,  2714, 
2714a 

of  free  copyholds  or  customary 
freeholds,  297—299 

of  lands,  when  a  bar  to  dower,  617, 
518 

when  uses  on  a  bargain  and  sale 
are  only  trusts,  674,  691 

in  execution  of  a  power,  2116 

powers  to  lease  in  a,  2166 

operating  as  a  confirmation,  or  as  a 
covenant  to  stand  seised,  2524 

BA6B  FEE.    See  Statutbb  (Fines  A2n> 
Bbcovebibs  Act). 
rights  and  powers  of  owner  of,  887, 

387a 
creation  of,  by  a  tenant  in  tail,  428 


BASTABDS.    See  Illeoitimatk  Chil- 

DBBN. 


BENEFICE.    See  Advowson— ] 
Pbeskntatiok— SncoNT. 
charges  on,  1237—1246 
.   right  to   presentation  or   advowaom 
barred,  1499 
infant  presenting  to,  3300 
lunatics'  b<mefices,  3345 

BEQUESia    See  Wills. 

general,  specific,  and  demonstrative 

legacies,  2977—2984 
description  of  things  bequeathed,  2985 

—8013 

See  W0BD6. 
charge  of,  962,  963 
effect  of  failure  of,  when  charged  on 

real  and  penonal  estate,  964 
failure  of  the  fund  for  payment,  2964 
mode  of  giving  effect  to  (diai^ges  of, 

967—973 
primarily  payable  out  of  personalty, 

1386 
release  of,  2006 

according  to  what  law  oonstroed,  2819 
substituted  or  additional  governed  by 

original  legacies,  2820 
of  dividends,  2997 
by  joint  tenants,  2789 
shares  or  proportions  in  which  two  or 

more  legatees  take,  3014 — 3017a 
priority  and  abatement  of  ,  2984, 3018— 

3023 
double  or  cumulative,  3024 — 6 
to  what  a  residuary  legatee  is  entitled, 

3026 
payment  of,  3027—3031 
when  bequeathed  to  married  womes, 

3182 
when  bequeathed  to  in&nts,  3316 — 

3322 
interest  or  income  of,  3032 — 6 
contrary  to  public  policy,  3037 — 9 
for  a  particular  purpose,  3040 
divesting  clauses  not  to  operate  after 

time  for  payment  of,  3041 
ademption  or  .satisfaction  of,  2984, 

3466—3471 
of  certain  sum  to  each  of  the  children 

of  a  certain  person,  and  of  certain 

sum  to  be  divided  among  such  chil- 
dren, 2852b 

BILLS  OF  SALE, 

what  are,  2065,  2065a 
of  furniture,  etc.,  2426 
registration  of,  2471—2487 

BLANK, 

in  a  deed,  2444 

in  a  will  for  a  name,  2843 
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BLIND,  1738,  2744,  2763 

BOND, 

defined,  2238 

either  simple,  or  single,  or  double,  or 

conditional,  2239 
reqnisiteB  to,  2240 
who  are  bound  by,  2241 
who  may  take  advantage  of,  2242 
joint  and  several,  or  joint  only,  2243 
construction  of  bonds,  2244 
defeasance  of,  2079 
condition  of, 

omission    of   concluding  words, 

2246 
how  annexed,  2246 
what  may  be  the,  2247 
malum  in  se,  2248 
against  the  municipal  law,  or  re- 
pugnant, 2249 
insensible  and  uncertain,  2260 
impossible,  2261     * 
effect  of  invalidity  of,  267,  268 
consequences  of  breach  of,  2262 
not  to  alien,  238 
trust  to  pay  bond  debts,  1342 
payment  of  debt  by  tenant  for  life, 

1876 
post  obit,  2348,  2349 
operating  as  a  fraud  on  a  marriage, 

2372 
necessity  for  conversion  of,  3421 
securing  money  borrowed  under  pri- 
vate Act,  and  being  mortgage  of 
rates,  is  not  within  Mortmain  Act, 
766a 

BONUS, 

where  it  passes,  2426,  2998 

BOROUGH-ENGLISH. 

descent  of   borough-English   lands, 
1326, 1326 

BUILDINGS, 

waste  in,  3387—3391 

BUBQAGS, 

tenure,  287,  288 

BURIAL  PLACES, 

conveyance  of  land  for  sites  for,  811a 

CANALS, 

money  secured  on,  766 

CANCELLING 

deeds,  2661,  2662 
wills,  2900,  2922,  2922a 

CARGO, 

assignment  of,  2426 

CARTBOTE,  125 

CATTLE, 

levant  and  coachant,  117-121,  128 


CESTUI  QUE  TRUST,  684—6 
CESTUI  QUE  USE,  668 

CESTUI  QUE  VIE,  439 

concealment  of  his  death,  447 

CHAMBER, 

inheritance  in  a,  7 

CHAMPERTY,  2419 

CHAPEL,  OB  Lesseb  Chancel, 
freehold  in,  8 

CHARGE.  iSS9«  Powebs—Debts— Judg- 
ment. 
defined,  968 
devise  in   trust  to  pay   debts   and 

charges,  969 
devise  charged   with  or  subject  to 

debts  and  charges,  969 
distinction  between  a  charge  and  an 

exception  where  the  purpose  fails, 

969 
indirect  charge  of  debts,  960 
simple   contract  creditors    have  no 

charge  by  statute,  961 
effect  of  a  charge  of  debts.  961,  966 — 

972 
of  legacies,  962 — i,  972 
mode  of  giving  effect  to,  967 — 978 
charge  on  rente  and  profits,  966 
of  annuities,  973 

judgment  to  operate  as  a,  1166, 1167 
on  benefices,  1237->1246 
buying  up  a,  1343 
merger  of,  3414—3417 
out  of  what  to  be  paid,  1393 

CHARGING  ORDERS,  1179—1182 

CHARITIES.    See  MoBTMAm. 
favoured  in  regard  to, 

the  want  of  trustees,  729 
defects  in  conveyances,  730 
the  objects,  731 — i 
surplus  income,  736 
lapse  of  time,  736 
perpetuities,  737 
legacies  to,  not  exempted  from  abate- 
ment, 3021 
proviso,  as  to   charitable   purposes 

being  void,  738 
limitation  over  from  one  charity  to 

another,  882 
marshalling  in  favour  of,  1402,  1403 
lease  of  charity  property,  1947 
appointment  in  favour  of,  2126 
voluntary  gifts  to,  2394 
general  remarks  in  favour  of,  page 
342,  n.  (a) 

CHASE,  139—142 
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CHATTELS.    See  Personal  Pbopbbtt. 

real  and  personal,  5 

assignment  of  chattels  personal,  2068 

distinction  between  a  freehold  and  a 
chattelinterest,  164—7,  360—8 

cannot  be  entailed,  424,  425 

where  words  confer  the  absolute  in- 
terest in,  424 

chattel  interests  created  for  special 
purposes,  432,  433,  592—6 

never  go  to  the  heir,  1266 

transmission  of,  on  death  of  owner 
intestate,  1265 

deeds  of  gift  of,  in  trust  for  donor, 
2374 

uses  of,  694 

CHILD, 

where  a  word  of  limitation,  398,  399 

CHILDREN, 

devises  and  bequests  to  parents  and 
their  children,  or  to  children  or 
issue,  595,  2846—2876 

CHOSES 

in  possession,  893 

in  action,  893 

assignment  of,  2076—8,  2421—5 

CHURCH.     See   A.DVOWSON— Lapse— 
Pbesbntation— Simony^ 

CHURCHWARDENS, 
bequests  to,  729 
devise  to,  in  trust,  773 
gift  or  grant  to,  1739,  3371,  8S71a 

CLAIM, 

continual,  1269,    1471,   1493,    1494, 

1850 
periods  allowed  for  a  claim  against  a 
fine,  2625 

CLAIMS, 

release  of,  2025,  2026 

CLERGYMEN, 

charges  by,  on  benefices,  1237—1246 

COAL, 

covenant  to  raise,  1833 

CODICIL, 

defined,  2741 

effect  of  a,  2801,  2801a,  2802 
erroneous  recital  in  a,  280 la 
revocation  by  a,  2898.  2922 

COHABITATION, 

condition  in  restnunt  of,  229 

COMMENCEMENT 
of  an  estate,  2527 

COMMISSIONERS  OF  BANKRUPTS, 
purchases  by,  2365 


COMMON.    See  Tehawct  in  Coxmos. 
definition,  lloh 
of  pasture,  116 

appendant,  117 

how  claimed,  117 
to  what  annexed,  117 
for  what  creatures,  117 
it  is  of  common  right,  117 
appurtenant,  118 

how  claimed,  118 
to  what  annexied,  118 
for  what  creatures,  118 
against  common  right,  119, 
119a 
because  of  vicinage,  121 
in  gross,  122,  123 
stinted,  t.e.,  for  part  of  a  year, 

124 
when  it  may  be  granted  over,  120 
of  estovers,  125 
of  turbary,  126 
of  piscary,  127 
of  foldage,  128 

of  digging  for  coals,  etc.,  128 
pannage,  128a 
right  of  copyholders  to,  129 
claim  to,  by  prescription,  1451 
freehold  is  in  the  lord,  130 
rights  of  lord  in,  130 
inclosure,  131,  132 
compensation  money  for,  lS2a 
apportionment  of  right  of,  133 
extinction  or  suspension  of  right  of 

common,  134 
purchase  by,  or  lease  to,  a  coQunoner, 

135 
revivor  of  a  right  of  common^  136 
grantexi  by  copy,  300 
grant  of,  1754, 1771 
passing  by  grant  of  land,  138a,  1754 
passing  with,  not  without,  land,  1754 
release  of,  134,  2009 
grant  of,  to  what  places  it  extends, 

2520 
included  in  conveyance  of  land  or 
manor,  138a 

COMMONERS, 

gift  or  grant  to,  1739 

COMMUTATION 
of  tithes,  110,  111 
of  manorial  rights,  318— 359a 

COMPENSATION, 

money  for  commonable  rights,  13Sb 
by  a  vendor,  1623,  1651 

COMPOSITION.  See  Cbeditobs*  Deeds. 

COMPROMISE,  2310-2312 

CONCEALMENT.    See  Fbaud. 
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CONDITIONS.    See  Limitations. 
defined,  152 
express,  153 
implied,  153 

on  exchange,  1959,1960 
on  partition,  1974 
in  law,  153,  166 
in  deed,  153 
subsequent  or  destructive,  154, 156— 

161 
precedent  or  creative,  155—9, 161 
what  words  create  conditions,  subse- 
quent or  precedent,  154, 158 
mixed,  i.^.,  destructive  and  creative, 
or  destructive  and    accelerative, 
157, 158 
performance  of, 

by  a  married  woman,  3165 
by  an  infant,  3315 
where  a  time  is  fixed,  172 
where  no  time  is  fixed,  172 
where  a  place  is  appointed,  173 
where  none  is  appointed,  174 
proviso  as  to  assuming  testator's 

surname,  175 
how  conditions  precedent  must 
be  performed,  176 
conditions  to  pay  money,  176 
conditions  to  execute  a  re- 
lease, 176 
conditions    subsequent     or 
mixed  must  be  performed, 
177 
sabsequent  and  mixed  conditions  are 
odious  and  construed  strictly,  177 
of  consent  to  a  marriage,  178—182 
how  consent  must  be  given,  180 
when  in  terrorem,  181 
refusal  of  consent,  182 
of  surviving  parents,  881 
effect  of  non-mlfilment  of  a  condition, 

183, 1641 
dispensed  with,  184 — 7 
relief  in  equity  against,  188 
construction  of  stipulations  not  of 

essence  of  contracts,  284a 
who  may  take  advantage  of,  189 — 

193,  2171,  2172,  2421 
when  a  re-entry  is  necessary,  194 
when  notice  of  a  condition  must  be 

given,  195 
effect  of  entry  for  a  breach  of  con- 
dition, 196,  197 
whether  valid  or  not, 

as  to  wrongful  act,  198 
contrary  to  public  policy,  199 
requiring   the   acquisition  of  a 

peerage,  200 
in  restraint  of  marriage,  201 — 
228 
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CONDITIONS  {continued). 

whether  vaUd  or  not  (jBontinued'). 
in  restraint  of  cohabitation,  229 
in  restraint  of  trade,  234 
as  to  a  separation,  230 — 233 
repugnant,  235—236 
for  cesser  on  alienation,  bank- 
ruptcy, or  insolvency,  237 — 
243 
contrariant,  244 
uncertain  or  ambiguouB,  245 
impossible,  246 
involving  too  remote  a  possi- 

biUty,  247 
not  to  dispute  a  will,  248^254 
as  to  arbitration,  255 
as  to  invalidity  of  previous  gift,2o6 
effect  of  the  invalidity  of,  257, 
268, 716,  716 
to  whom  reserved,  278 
cannot  be  granted  over,  278 
when  created,  279 
taking  possession  binds  to  performance 

of,  280 
period  to  which  the  event  of  death  is 

to  be  referred,  269—277 
condition,  as  well  as  a  covenant,  for 

the  resumption  of  land,  281 
partial  operation  of,  282 
as  to  repairs,  283,  283a 
release  of,  284,  2008 
apportionment  of,  186 
may  be  a  hereditament,  6 
of  a  bond,  2245—2262.    See  Bono. 
defeasance  of,  2079 
subsequent,  not  barred  by  a  fine  until 

broken,  2646,  2647 
subsequent  and  mixed,  barred  by  a  re- 
covery, 2684 
for  payment  of  rent  to  donor  not  barred 
by  recovery,  2688 

CONDITIONS  OF  SALE,  1636— 1663a 
conditions  of  sale  applicable  to  all 

purchases,  1663a 
when  special  conditions  required,  1639, 

1640 
how  expressed,  1641 — 3 
as  to  time  for  taking  objections,  1615 

rescinding  a  contract,  1644 

range  of  title,  1646—8 

evidence,  1649,  1650 

errors,  1661 

faults,  1652 

expenses,  1653, 1654 

possession,  1655 

interest,  1656,  1657 

timber,  1658 

fixtures,  1659 

deeds,  1660, 1661 
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CONDITIONS  OF  SALE  (eonHmud). 
as  to  time  for  taking  objectionB  (con- 
tinmed). 
lessor's  title,  1662 
surrendered  leaaes,  1662 
penalty  for  breach  of  agreement, 
1663 

CONDITIONAL  LIMITATION, 
defined,  168->171 
canstmed  stricUy,  177 
in  restraint  of  marriage,  201 — ^208 

CONFIRMATION, 
defined,  2086 
operative  words,  2087 
requisites  to,  2088—2040 
operation,  2041 
in  the  case  of  joint  tenancy  or  tenancy 

in  common,  2042 
of  one  estate  only,  2043 
of  part  of  an  estate,  2044,  2046 
of  part  of  the  land,  etc.,  2046 
grant  operating  as  a,  2624 
operating  as  a  grant  or  release,  2524 
by  a  disseisee,  2048 
of  an  interesse  termini,  2088 
bargain  and  sale  operating  as  a,  2524 
of  a  portion  of  a  settlement,  2047 
uses  or  trusts  of,  2048     « 
when  a  deed  operates  as  a  grant  or 

lease,  and  when  as  a  confirmation, 

2624 

CONSANGUINITY, 
defined,  1255 

lineal  and  collateral,  1255,  1256, 1258 

d^rees  of  lineal  consanguinity,  12o7 

of  collateral  consanguinity,  1259 

CONSENT 

to  a  deed,  2446 — 8 

to  a  marriage,  178—182 

CONSIDERATION.    See  Babgain  A2n> 

Sale. 
good  or  valuable,  2331,  2332 
when  necessary,  2333 
absence  or  failure  of,  2331—2340 
inadequate,  2341—2351 
unlawful,  2352 
a  good  consideration  within  the  stats. 

13  Eliz.  c.  5,  and  27  Bliz.  c.  4, 

2375—2400 

CONSTRUCTION.  &«  PABCBL&— Wokdb. 
of  a  deed  executing  a  power,  2118 
general  rules  of  construction  of  deeds, 
page  1011,  n.  (a) 
intention  to  be  effectuated,  2511 
intention  to  be  collected  from  the 
words,  and  construction  to  be 
according  to  the  words,  2512 


CONSTRUCTION  (eoiUinned), 

general  rules  of  oonstroctian  of  deeds 
(eontinued), 

when  words  are*  to  be  taken  in 
their  strict  sense,  2518 

sense  agreeable  to  law  prefeneiL. 
2514 

construction  of  'general  expfe»- 
siona,  2515 

when  general  words  are  to  be  fol- 
lowed, and  when  8p€«ial,  2516 

uncertainty,  2517  *|PJP 

construction  to  be  upon  the  whole 
deed,  2518 

repugnant  clauses,  2519 

construction  to  be  rea8onable,2520 

rule  as  to  the  words  of  an  inden- 
ture, 2521 

words  oonstmed  most  strongly 
against  the  active  party.  2522 

inadmissibility  of  averments 
founded  on  parol  evidence,  2523 

operation  of  a  deed  in  adi^rent 
way  from  what  was  intended. 
2524 

where  a  deed  may  enure  in  dif- 
ferent ways,  2525,  2526 

commencement  of  an  estate,  2527 

same  construction  in  everv  Court, 
2528 

oonstmction    of    supplementil, 
or  annexed  deed,  2528a 
of  particular  expressions   in   deeds, 

page  1019,  n.  (e).    See  Wobds. 
general  rules  of  construction  of  wiUi 
2795—2820 

intention  to  be  effectuated,  2795, 
2804 

intention  must  be  collected  from 
the  words,  2796,  2797 

express  disposition  not  controlled 
by  inference,  2798 

intention  must  be  collected  from 
the  whole  will,  2799,  2800 

effect  of  a  codicil,  2801,  2S02 

when  words  are  to  be  taken  in 
their  proper  sense,  and  when  in 
some  other,  2803 

the  more  probable  construction 
to  be  preferred,  2804 

words  importing  the  future,  2804 

relative  construction  of  ambigu- 
ous expressions,  2805 

same  words  having  a  different 
constniction,  28(% 

words  rejected,  supplied,  or 
changed,  2807 

transposition,  2808 

particular  intent  sacrifioed  to 
general  intent,  2809 
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CONSTRUCTION  (eontinued). 

general  roles  of  constmction  of  wills 
(cantinyed). 
testator  presumed  to  know  the 

law,  2810 
mistakes  not  presumed,  2811 
inconsistent  clauses,  2812 
devesting  words  moist  be  as  clear 

as  vesting  words,  2813 
uncertainty,  2814 
prevention  of  intestacy,  2816 
at  what  time  a  will  speaks,  2816, 

2817 
lex  loci,  2818 

civil  law  followed  as  to  purely 
personal  l^acies  ;  common  law 
as  to  otheis,  2819 
substituted  or  additional  l^^cies 
governed  by  the  originid  lega- 
cies, 2820 
of  particular   expressions   in  wills, 

2821— 2839a.    See  WOBDS. 
of  private  acts,  2556 
of  surrenders  of  copyholds,  2724 
recital,  a  key  to,  1742 

CONSUMABLE  ARTIGLBS,  841 

CONTINGENT  INTEREST.  See  Condi- 
tion—Ezeoutoby    iNTEBEfiTS — 
Vested  Intebests. 
when  releasable,  2010,  2421 
grant  or  assignment  of,  2075,  2421 — 5 
devise  or  bequest  of,  2782,  2790 
contingencies  with  a  double  aspect, 

871—3 
order  releasing  or  discharging  a  con- 
tingent right,  8134 

CONTINGENT     REMAINDERS.      See 
Recovbbt. 
defined,  842 
four  kinds  of,  843—6 
time  for  vesting  of,  860 
support  of,  861,  in  certain  cases,  868a 
destruction  of,  852— 8a,  3418 
barred  by  fine,  2603;  or  recovery,  2681 
title  depending  on  destruction  of,  1621 
when  they  prevent  meiger,  3418 

CONTRACTS.  jSm  Void  AND  VOIDABLE 
Deeds  and  Contbacts. 

completion  of,  after  death,  1698a 

differently  regarded  at  law  and  in 
equity,  1698,  1699 

by  tenant  for  life,  448j 

stipulations  not  the  essence  of,  2d4a 

CONTROVERSIES, 
release  of,  2020 


CONVERSION 

of  property  which  is  wearing  out,  or 
reversionary  property,  or  property 
invested  on  certain  securities,  3421, 
3422 

of  land,  articled,  devised,  etc.,  to  be 
sold,  and  money  articled,  be- 
queathed, etc,  to  be  invested  in 
land,  3423—5 

election  to  take  property  in  an  uncon- 
verted state,  3426 

a  stranger  cannot  enforce,  3426a 

clear  intention  of,  necessary,  3427 

consent  to,  or  approval  of,  3428 

time  allowed  for,  3429 

liability  to  legacy  duty  consequent  on, 
3430 

failure  of  the  object  for  a,  3481 

undisposed-of  produce  of  real  estate, 
3482—4 

undispoeed-of  part  of  mixed  fund, 
3435 

undispoeed-of  part  of  money  directed 
to  be  converted,  or  the  produce 
thereof,  3436 

of  one  kind  of  land  into  another,  3395 

CONVEYANCES.    See  Deeds,  etc. 
how  made,  1611 

by  a  person  to  himself  jointly  with 
another,  1739a 

COPARCENARY, 
defined,  632 
parceners  claim  an  inheritance  by 

descent,  633 
parceners  have  a  unity,  but  not  en- 
tirety of  interest,  634 
parceners  make  but  one  heir,  634 
parceners  by  common  law  and  by 

custom,  632,  635 
advowson  in,  91 
tithes  in,  10» 
curtesy  and  dower,  636 
conveyance    by    one    paioener  to 

another,  637 
destmction  of,  638 
modes  of  partition  of,  639,  640 
liability  of  estate  in  coparcenary  to 

extent,  1173 
possession  of  one  parcener  was  the 

possession  of  the  other,  1469 
descent  to  coparceners,  1280,  1281 

1296, 1297 
descent  to  issue  of  coparceners,  1281^ 

1290 
in  the  case  of  estates  tail,  1314 
leases  by  coparceners,  1910 
releases  by  coparceners,  1979 
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COPTHOLDS.    See  JiiASOTL, 
definition  of,  291 
ordinary  copyholds,  293 
free  copyholds,  or  customary  free- 
holds, 293 
condition  of,  as  regards  the  will  of 

the  lord,  294 
customs,  296,  296 
freehold  is  in  the  lord,  130,  297 
admittance  of  trustees  of,  298,  299 
lord  may  become  entitled  to,  304 
voluntary  grants, 

what  may  be  granted  by  copy,  800 
of  waste,  302 
granting  for  lives,  303 
regiunting,  304 — 6 
derive  their  effect  from  the  cus- 
tom, 307 
effect  where  lord  retains,  304 
application  of  statutes  to,  308 

not  within  the  Statutes  of  Uses, 

695 
not  within  32  Hen.  8,  c.  28,  as 
to  leases,  1901 
27  Kliz.  c.  4,  par.  2400 
extinction  of,  309—317 
effect  of  a  release  or  surrender  to  the 
lord,  or  of  a  conveyance  by  him, 
309—314 
effect  of  an  extent  or  assignment  for 

dower,  316 
must  have  been  demised  or  demisable 

immemorially  by  copy,  292 
enfranchisement  of,  318--369a.     See 

Enfbanchisbment. 
rentcharge  in  the  case  of,  43 
fees  con£tional  in,  392 
not  entailable,   except   by   custom, 

422 
curtesy,  467 
freebench,  538—649 
terms  for  years  in,  681 
occupancy  of,  1438,  1439 
descent  of,  1290-4311 
liability  of,  for  debts,  1363 
forfeiture, 

for  treason  or  felony,  1516 — 1528 
for  breach  of  copyhold  customs, 

1542 
for  alienation  contrary  to  custom, 

1642 
for  waste  in,  1543 
for  disclaimer  or  refusal  to  per- 
form services,  or  to  pay  a  fine 
orrent,  1544— 6,  2723 
for  refusal  to  be  admitted,  1547, 

1548 
by  married  women,  8183 
by  infants,  1549,  2723 
of  bankrupts,  1559 


COPYHOLDS  ieontinued). 

gift  or  grant  to  lord  or  tenants^  1739 
not  included  in  a  conveyance,  2514 
Older  of  Court  vesting  or  appoin&ig 

a  person  to  convey,  3140 
right  of   copyhold^   to    housebote, 

hedgebote,  and  ploughbote,  S404 
waste  in,  3404,  3405 
mortgage  of,  1070—1080.    See  Hobt- 

OAOE. 

leases  of,  1542, 1901, 1950-1951 
alienation  of,  by  the  copyholden, 
contrary  to  the  custom,  1542 
bv   surrender   and    admittaooe, 

2713 
by  bargain  and  sale  and  admit- 
tance, 297—9,  2714 
under  the  Settled  lAnd  Act^l882, 

par.  2714a 
by  recovery,  2716 — 2719 
under  the  Fines  and  BeoovexicB 
Act  by  tenants  in  tail  and 
persons  entitled  to  base  fees, 

2209 2214 

by  devise,  2749,  2790,  2955,  2965 

—2976.    See  Devise. 
by  tenant  in  fee,  2713 
by  tenant  in  tail,  2716 
by  husband  and  wi^  3173 
before  admittance,   2728,   2729, 
2973 
presentment,  2713 
where  grants  and  admittancea  may 

be  made,  2721,  2722 
admittance  of    persons    under  dis- 
ability, 2723 
words  of  limitation  in  a  snrraDder. 

2724 
construction  of  a  surrender,  2724 
circumstances  under   which    admit- 
tances may  take  place,  2725 
husband  not  admitted,  2726 
rights  of  surrenderee  before  admit- 
tance, 2727 
rights  of  heir  or  devisee  before  ad- 
mittance, 2728,  2729 
admittance  governed  by  uses  of  sur- 
render, 2730  . 
admittance  of  remaindermen,  2731 
admittance  of  one  joint  tenant,  2732 
admittance  relates  back,  2733 
lord  and  steward  are  mere  instra- 
ments  on  admittances  on  surrender 
or  descent,  2734 
fine,  2735—7 
heriots,  2738 
services,  2739 
rights  of  heir  or  devisee  before  admit* 

tance,  2728,  2729 
order  as  to,  under  Trustee  Act,  3140 
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CORN, 

grant  of,  1766 

CORPORATION, 

aggregate  and  sole,  3S66 

necessity  for  the  word  successors  to 

pass  a  fee,  3367 
misnomer  of,  3368,  3369 
holding  lands,  3370,  3371,  3371a 
may  grant,  etc.,  land,  under  the  Places 
of  Worship  Sites  Amendment  Act, 
1882,  par.  3374a 
mode  of  conyeyauce  by  a,  3372 
common  seal,  3373 
delivery  of  deed  of,  3374 
corporation    cannot    hold   in    joint 

tenancy,  600 
may  take  by  way  of  ose,  but  cannot 

be  seised  to  a  use,  675 
succession  to  property,  1331 — 3 
grant  by  deed,  1694 
ecclesiastical   not   barred    by   fine, 
2649;  or  recovery,  2670 

CORPOREAL  THINGS,  10-14 

how  conveyed  at  common  law,  14, 

1872—3 
were  said  to  lie  in  livery,  14, 1872 

CORRUPTION  OF  BLOOD,  1262,  1263, 
1324 

COSTS, 

lien  for,  978 
mortgage  for,  1086 

COTTAGE, 

what  passes  by  the  term,  1762 

COUNSEL, 

purchases  by,  2365 

COUSINS, 

bequests  to,  2876,  2877 

COVENANTS, 
defined,  1795 

by  what  instrument  created,  1796 
by  what  words  created,  1802,  1804 
by  or  with  strangers,  1797 
void,  1798 
performance,  1799 
express  and  implied,  1801—^ 
general  and  specific,  1807 
inherent  and  collat^nl,  1808 
joint  and  several,  1809 — 1811a 
real  and  personal,  1812—1825 
not  to  carry  on  business,  1826 
to  keep  policy  on  foot,  1828 
as  to  purpose  for  which  house  or 

land  is  to  be  used,  1824,   1830— 

1832a 
to  purchase  land,  723 
to  convey,  transfer  or  pay,  725 


COVENANTS  ieowtinued). 

to  leave  a  share  to  a  child,  2372 

to  charge  or  settle,  982, 1807,  2284— 

2291,  3475 
wife's  property,  2284— 91,  3253a 
to  repair,  1833 
to  pay  rent,  1833 

taxes  and  assessments,  2822a 
not  to  transfer  a  lease,  1930 — 3 
not  to  sue,  1993 
to  produce  title-deeds,  etc.,  2493^ 

2496a 
as  to  resumption  of  land,  281 
covenantor  s  widow  is  a  person  claim- 
ing under  him,  1827 
cesser,  discharge,  or  satisfaction  of, 

1833—8,  3475 
defeasance  of,  2079 
waiver  of,  184 
relief  against,  1833 
damages  for  breach  of,  1341 
differently  regarded  at  law  and  in 

equity,  1698—1699 
running  with  the  land,  1812—1826. 

2494 
liabiUty  under,  1800.  1812—1821 
benefit  of,  1822—5,  2171,  2172 
with   whom  they  should  be  made  , 

1822 
usual  covenants  in  a  lease,  1935 — 

1937a,  2173,  2174 
in  leases  under  powers,  2173,  2174 
obligation  of  lessee's  covenants,  1938 
release  of,  2005,  2017 
who  covenant  for  the  title  in  purchase 

deeds,  2260—6 
for  the  title  in  the  case  of  estates  in 

fee,  2267—2275 
duty  of  solicitor,  as  to  unusual  cove- 
nants, 2274 
on  the  sale  of  leaseholds,  2276,  2277 
against  whose  acts  a  vendor  should 

covenant,  227S— 2280 
to  what  kinds  of  acts  covenants  will 

extend,  2281—3 

COVENANT  TO  STAND  SEISED, 

defined,  2086 

operative  words,  2087 

who  may  convey,  and  what  may  be 
conveyed  by  it,  2088 

uses  on  a,  674,  691 

consideration,  2089 

distinction  between  this  and  a  bar- 
gain and  sale,  2090 

to  whom  a  use  will  not  arise,  2091 

to  the  use  of  a  wife  not  entered  into 
with  herself,  2092 

to  a  use  after  covenantor's  death,  2093 

creation  of  a  rent,  2094 


K 
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COVBNANT  TO  STAND  6BIBBD  (wi- 

disuse  of,  209K 

in  ezecuUoD  of  *  power,  3116 
power  to  lease  in,  3156 
other  Msnisncea  openting  u  a,  2624 
CBEDITOK.    See  Crxditobs'  Dbem— 
Dkbtb. 
deedB  of  arrengBnient,  subject  to  the 
approTsl  and  control  of  tie  Court 
of  Bankraptcy,  2320,  332«b 
deeds  of  compomtioQ,  snbject  to  the 
jurisdiction  of  the  Court  of  Bank- 
rnptcy,  where  no  bankruptcy  pro- 
ceedings have  been  taleo,  2321 — * 
creditors  favoored,  960 
appointed  executor,  30T3 
marriage  with.  1347 
light  of  against  general  appointee, 

2138 
parchascB  bj,  236S,  2368 
frauds  on,  2319,  2376—2390 
A  witness  to  a  will,  2TG4,  2772 
concealment  of  a  debt  by,  2372 
no  election  in  the  case  of,  3464 
CBBDITOBS'  DEEDS, 

for  benefit  of  all  the  creditors,  2313 
preference  of  a  particular  creditor, 

2313 
reTocablenesB  of,  2314 
passing  of  the  property,  231G 
executed  b;  one  of  two  or  moi 

debtors,  2318 
where  ctwlitoc*  take  though  not  par- 


where  the  (.-rtdilorshaTe 
within  ihe  1ime,231S 

where  no  M'hedole  at  first,  and  era- 
sures nre  made  in  the  schedole 
aflcrwHiUs  added,  2318 

frauds  on  creditors,  2319 
OBIMINAl.  PROCBEDINGS, 

siippre^ioii  of,  2433 

CBOPS.      &/■  KMBLKMBNT8. 

right  to,  on  death,  278* 
Bssigoincui  of,  2426 
CEOSS  REMJiNDEBS,  837,  838 
CBOWN 

deblB,  134!'~1361 

obli^Btion    of    Crown    debtors, 

lUl.  1349 
lands  of  Crown  debtors  convened 

by  biu-gain  and  sale,  1883 
liability  If,  !B*9.  2M1 
protection  against,  by  a   term, 

572 
dietliarge  from,  135S 


CBOWN  (eontiiived). 

accountants  to  the,   1349,  1360 
person  who  has  executed  a  bond  to 

Crown  as  receiyer,  1350  ' 

snrety  for  a  Crown  debtor,  1 350 
parish  collector  of  taxes,  1354 
i«gistration,  1351, 1352 
title  to  property  derived  from,  1SS8 

COBTEST, 

definition  of,  461 
requisites,  462— «4 
out  of  what, 

estate  limited  to  wif^a  separale 

086,466 
remainders  or  rerersions,  467 
incorporeal  hereditaments,  458 
monef  to  be  laid  ont  in  laod.  469 
not  incident  to  estate  poor  antw 

vie,  460 
copyholds,  467 
gavelkind  lands,  468 
a  rent,  66 
an  advowson,  96 
tithes,  109 
estate  divested,  196 
incident  tocopaicenary,  638 
incident  to  estate  in  common,  CGI 
not  incident   to  joint   teiiMOCj, 
454,  482,  613 
commencement  of  estate  bj,  4G4 
no  entry  necessary,  465 
an  inseparable  incident,  466 
when  it  ceases,  323,  336,  469 
riienation  by  a  tenant  by  the,  464, 

1536 
powers  of  tenant  by,  nnder  SetUei 
Estates  Act,  1877,  and  Settled  I^nd 
Act,  1882,  par.  469a 
wtate  by,  may  be  surrendered,  30B9 
in  the  case  of  an  alien,  3367 

CUSTOM,  1446  et  Meg. 

CT  PEES  DOCTKINB, 41 1—415,419,731 

DAMAGES, 

recovery  of,  in  re:^>ect  of  arreua  of 
lent,  interest,  etc,  83 

for  breach  of  coveiuuit,  1341 
DATE, 

mode  of  dating,  1726, 1727 

no  dat«  or  wrong  date,  1728 

not  conclumve,  1729 
DEAF  AND  DUMB,  1738 
DEATH. 

to  what  period  it  ref  era,  369— S77 
DEBATES, 

release  of,  2020 


INDBX, 
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DBBTS  AND    INCUMBRANCES.    See 
Assets. 
power  to  sell  for  payment  of,  922 
devifie  in  trust  to  pay,  969 
devise  charged  with  or  subject  to,  959 
indirect  charge  of,  960 
to  be  paid  out  of  rents,  923 
creditors  have  no  charge  by  statute, 

1367 
effeqt  of  a  charge  of,  961 ' 
mode  of  enforcing  charges  of,  967 — 

973 

of  record,  1334 
specialty,  1335 
simple  contract,  1336 
interest  on,  1127 
mortgage,  1337.    See  MOBTOAGB. 
deeds  of  arrangement  and  composition 

for  payment  of  debts,  2313—2324 
infante  or  persons  having  a  limited 

interest,  or  executory  devisees,  may 

convey  under  decree  for   sale  or 

mortgage  for  payment  of  debts, 

1370—1372 
damages  for  breach  of  covenant,  1341 
trust  to  pay  bond  debts,  1342 
operation  of  the  Statute  of  liimita- 

tions  as  regards  debts,  1338,  1339 
buying  up  a  charge,  1343 
Crown  debts,  1349—1361 
terms  for  years  liable  for,  1362 
liability  of  real  estates  for  debts,  1363 

—7  ■  . 

priority,  1368,  1369 
to  what  debts  issue  in  tail  are  liable, 

1373 
proportionate   liability   of   jointress 

and  issue  in  tail  to,  1374 
voluntary  discharge  of, .  1375,  3414, 

3416 
compulsory  discharge  of,  1376 
keeping  down  interest  on,  1377 
payment  or  retainer  of  debte,  though 

barred,  3064 
concealment  of,  1022,  2372,  page  689, 

n.(ft) 
abatement  of,  1384 
assignment  of,  2069 
duration  of  an  interest  by  devise  for 

payment  of,  593 
release  of,  2006, 2013, 2027, 2030, 2033, 

3473 
power  to  pay,  compound,  compromise 

or  refer,  3085,  3085a,  3085b 

DSBTOB.    See  Cbeditobb— Obeditobs' 

Deeds. 
arrangements  between  debtors  and 

creditors,  2313—2324 
appointed  executor,  3073 


DEBTOR  {eontintiedr). 
marriage  with,  1347 
bequest  of  sum  due  from,  1348 
legacy  to,  3473 

DECLARATION  OF  TITLE  ACT,  1801, 
operation  of,  1507 — 1512 

DECLARATION  OF  TRUST, 
for  what  purpose  used,  2253 
how  trusts  may  be  created  and  evi- 
denced, 2263—7 
how  construed,  2258 

DECREES, 

to  have  effect  of  judgments,  1184—^ 
registration  of,  1189  et  seq. 

DEEDS.     See   Void   and  Voidable 
Deeds  and  CoNTBAOTa 
defined,  1711 
indentures,  1712—1716 
deeds  poll,  1712, 1717 
from  what  time  a  deed  takes  effect^ 

1718 
operate  according  to   the  order  of 

their  times  of  delivery,  1718 
bad  EngUsh  in,  1719 
the  several  parts  enumerated,  1720--6 
date,  1726—9 
parties,  1730—1740 
recitals,  1741—6 
operative  part,  1747, 1748 
parcels,  1749—1778 
habendum,  1779 — 1787 
reservation,  1788—1794 
covenants,  1795—1838 
indorsed  receipt,  1839, 1889a 
different  kinds  of,  page  767 
operating  by  transmutation  of  pos- 
session or  not,  1844 
passing  by  assignment  of  personalty, 

2074 
other  than  conveyances,  2236  et  ieq. 
different  kinds  of,  when  considered 
with  reference  totheir  objects,  2269 
et  seq, 
stamp,  2449,  2450 
execution,  2451— 2463a 
reading,  2451 
signing,  2452 
sealing,  2453—6 
deUvery,  2467—2461 
attestation,  2462 
rights  of  purchaser  as  to,  2468a 
avoidance  of,  by  disagreement,  2445 

—8 
enrolment  and  registration  of»  1884 — 

1892,  2464—2489 
possession  and  transfer  of,  2490 — 2 
attested  copies  of,  2494— 2496a 
covenants  to  produce,  2493—5 
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DEEDS  (eontinued). 

acknowledgment  of  right  to  produc- 
tion, and  undertaking  for  safe  cns- 
todj  of  documents,  2496a 

concealment  of,  page  689,  n.  (d) 

mistakes  in,  2497—2504 

alterations  in,  2505—2510 

general  rules  of  construction  of,  2511 
—2528a 

construction  of  supplemental  or  an- 
nexed deed,  2528a 

construction  of  particular  expresaionB, 
2529—2587 

estoppel,  2538—2550 

cancelling,  2551,  2552 

operatingin  a  different  way  from  what 
was  intended,  2524 

enuring  in  different  ways,  2525 

deed  operating  as  a  will,  2758 

DEFEASANCE, 

nature  of,  2079—2081 
when  made,  2079 

DEFEASIBLE  INTERESTS, 
defined.  984 
their  several  kinds,  985 

DEFORCEMENT, 
defined,  1466 
effect  of,  1471—3 

DELIVERY, 

of  a  deed,  2457—2461 

of  property,  where  necessary,  2069 

DEMANDS. 

release  of,  2025 

DEMESNES, 

meaning  of,  1763 

part  of  copyhold  estate,  297 

DEMISE.    See  Lease. 

creating  an  implied  covenant,  1804 

DENIZATION,  3354 

DEPOSIT 

of  deeds  by  way  of  equitable  security, 

1117—1127 
of  money  on  sale,  1693 
of   instruments  creating  powers  of 

attorney,  1719a 

DERELICTION,  1441—3 

DESCENT.  iSpf  CoNBANOUiNiTT— Heir. 
definition  of,  1258 
lineal  and  collateral,  1254 
what  descends,  1265, 1265a 
table  of,  oppotite  to  page  552 
rules  of  descent  of^an  estate  in  fee 
simple, 
by  the  common  law,  1266 — 1289 
as  altered  by  the  statute,  1290 — 
1311 


DESCENT  (contimisd). 

of  an  estate  in  fee  simple, 
from  whom  traced, 

by  the  common  law,  1267 
by  the  statute  law,  1290 
whether  to  heir  ex  parte  matenii, 

1268,  1286—8 
of  an  adTowBon,  1269 
of  a  remainder  or  reversion,  1270, 

1271 
title  by  purchase  acquired  by  one 

who  originally  took  by  descent, 

1268 
to  descendants  of  the  propositus, 

1272, 1292 
to  issue  of   coparceners,    1296, 

1297 
to  the  person  who    is  heir    on 

the  ancestor's  death,  1273 
afterbom  brother  displacing  a  sis- 
ter, 1273 
afterbom   son  displacing  unde. 

1273 
lineal  ancestors  ezdnded  by  the 

old  law,  but  taking  by  the  new 

law,  1274,  1276,  1293 
to  descendants  of  lineal  cognomi- 

nal  male  ancestoi's,  1274, 1293 
from  one  brother  or  sister  to  an- 
other, 1276, 1295 
kindred  by  the  half  blood,  1277, 

1278 
excluded  b***  thecommon  law, 

1274 
taking  by  the  statute  law, 
1295 
to  descendants  of  ancestors  of  a 

wife  of  a  lineal  cognominal  male 

ancestor,  1279,  1294,  1300 
preference    of  male  sex  and  of 

eldest  male,  1280,  1296 
coparcenary  among  females,  1280, 

1296,  1297 
right  of  propinquity  among  de- 
scendants, 1281,  1297 
right  of   representation   among 

descendants,  1281, 1297 
preference  of  descendants  of  a  less 

remote  lineal  cognomimd  male 

ancestor,  1282, 1298 
preference  of  descendants  of  the 

ancestors  of  the  wife  of  a  more 

remote  lineal  cognominal  male 

ancestor,  1283, 1300 
to  collateral  kindred  of  the  wife 

of  a  lineal  cognominal   male 

ancestor,  1284, 1300 
from  a  person  whose  title  was  by 

descent,  1285 
inheritances  descendible  ex  parte 


INDEX. 


1577 


DESCENT  (cofttmtied). 

of  an  estate  in  fee  simple  (continued^. 
matemA   cannot   be   created, 
1287 
to  lineal  cognominal  male  ances- 
tors* wives  or  theirdescendants,  I 
ancestors,  or  collateral  kindred, 
1294 
preference  (bj  the  statute  law)  of 
lineal  cognominal  male  ances- 
tor to  his  descendants,  1298 
preference  (by  the  statute  law)  of 
the  less  remote  lineal  cognomi- 
nal male  ancestor,  1298 
preference  (by  the  statute  law)  of 
the  wires  to  their  issue  related 
by  the  half  blood,  1300 
preference  (by  the  statute  law)  of 
the  wife  of  a  more  remote  an- 
cestor, and  her  descendants, 
ancestors,  and  collateral  kin- 
dred, 1300 
of  the  ancestors  and   collateral 
kindred  of  the  wife  of  a  male 
ancestor — ^who  shall  inherit  by 
the  statute  law  ?  1301 
preference  of  paternal  line  to  ma- 
ternal, 1302 
preference  of  male  paternal  line 

to  female,  1302 
preference  of  male  maternal  line 

to  female,  1302 
what  property  affected  by  the 
Statute  of    Inheritance,  page 
641,  n.  (<j) 
meaning  of  words  in  the  Statute 
of  Inheritance, 
*•  land,"  page  541,  n.  (<?) 
"  purchaser,"  page  541,  n.  («) 
*•  descent,"    and    "  descend- 
ants," page  541,  n.  (<?) 
"  person  last  entitled,"  page 
641,  n.  («) 
"  assurance,"  page  641,  n.  («) 
summary  of  alterations  made  by  sta- 
tute, 1806—8 
order  of  succession  stated  generally, 

1309—1311 
of  estates  tail,  1312—1317 
by  special  custom,  1318 — 1830 
gavelkind,  1319—1324 
borough-English,  1825—6 
copyholds,  1327—1329 
custom  of,  to  cease  on  commutation  of 
manorial  rights,  323 
or  on  enfranchisement,  338 
in  the  case  of  illegitimate  children, 

8883—6 
from  or  through  an  alien  3369 — 8363 
cast,  1471, 1502 


DESCRIPTION.    See  Pabcbls— WoRDB. 

DEVE8TMENT, 

nature  o^  when  caused  by  adrerse  pos- 
session, 1470 — 1474 
devesting  words  must  be  clear,  177, 

2801,  2801a,  2813 
effect  of,  196 

not  caused  by  cancelling,  2552 
by  fine,  2606—8,  2616— i2626 
not  to  take  place  after  payment,  3041 

DKVISE.  SeeWiLh, 
operative  words,  2942 
words  expressive  of  the  nature  of  in- 
terest, 2943,  2944 
residuary  devise  includes  lapsed  and 

void  devises,  2945 
interim  income,  1273,  2946 
disclaimer  of,  2947 
tending  to  a  perpetuity,  2948 
by  a  joint  tenant.  619,  2789 
the  parcels  or  subject,  2949 — 2964 
rents,  2949 
where  the  word  *' estate"  passes 

all  a  testator's  interest,  2961 
where  the  word  '*  estate  "  applies 

to  realty,  2962 
where  a  general   devise   passes 

leaseholds,  2964,  2966 
where  a  general    devise  passes 
mortga^d  or  trust  estates,!  106 , 
2966—8 
where  a  reversion  passes,  2959 
money  devised  or  contracted  to 
be  invested  in  the  purchase  of 
lands,  2960 
copyholds, 

not  within  the  old  Statutes  of 

Wills,  2965;    or    Statute    of 

Frauds,  2749 

devisable  by  general  custom,  2966 

surrender  to  the  use  of  will,  2967, 

2968 
fees  and  fines,  2969,  2976 
devise  by  tenant  in  tail,  2970 
passing   under    general    words, 

2955,  2972,  2978 
escheated  copyholds  passing  with 

manor,  2974 
revocation  by  surrender  of,  2976 
entry  of  wills  on  the  court  roUs, 

2976 
made  void  as  against  covenantees 
or  obligees,  etc.,  of   the  de- 
visor, 1865 

DEVISEE.    See  Devise. 

right  of,   before   admittance,   2728, 

2729 
freehold  in,  before  entry,  2947 
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DIGNITIES,  149,  n.  (^ 

DIfiBCTORS, 

Temnneration  to,  3108 

DISAGREEMENT 
to  a  deed,  2446 — 8 

DISCLAIMER 

of  tenure,  1530 

of  interest,  2083,  2463 

in  the  case  of  joint  tenant8,t2084 
by  married  women,  3169 
by  trustees,  2445,  3130,  8131 

DISCONTINUANCE, 
defined,  426, 1464 
how  caused,  1464,  1864,  2102,  2626— 

2633,  2680 
abolished,  1465 
effect  of,  1471 

not  to  defeat  right  of  entry  or  action, 
1502 

DISJUNCTIVE, 

grant  of  several  things  in  the,  1756 

DISSEISEE, 

confirmation  by,  2043 

DISSEISIN, 
defined,  1462 
partial,  1468 
effect  of,  1471 

DISSEISOR, 

assignee  of  tenant  at  will  is  a,  687 
release  to  a  disseisor  or  his  heir  or 
feoffee,  1980,2023 

DISTRESS, 

contracts  by  persons  in,  2416 

DISTRESS,  POWER  OF, 

incident  to  rent^service,  42 
in  the  case  of  a  rent-charge,  48 
given  by  statute,  45 

DISTRIBUTION 

of  the  personal  estate  of  an  intestate, 
by  the  general  law,  1406—1420 
by  the  customs  of  London  and 
York,  1421—9 

DIVIDENDS, 

right  to,  on  sale  of  life  interest  in 
stock,  1691 


DOCTOR, 

transactions  between  him   and  bis 
patients,  2361 

DOMICILE,  2775—2780 

DONATIO  MORTIS  CAUSA,  2742 

DOWER, 

defined,  470,  471 
requisites  to,  470  et  ioq, 
gavelkind  lands,  472 
customs  as  to  dower  to  cease  on  cotm- 
mutation  of  manorial  rights,  or  en- 
franchisement, 323,  338 
ad  ostium  ecclesise  and  ex  assensa  pa- 
ths abolished,  473 
out  of  what, 

entailed  estate,  474 

equiUble  estate,  475,  703 

incorporeal  hereditaments,  479 

mines,  480 

estate  already  assigned  for  dower, 

481 
a  rent,  55,  56 
an  advowson,  95 
tithes,  109 
estates  divested,  196 
estate  in  joint  tenancy,  482,  613 
estate  in  coparcenary,  636 
estate  in  common,  651 
remainder  or  reversion,  483 
•estate  subject  to  a  chattel  inter- 
est, 483 
land  of  which  the  husband  is 

mortgagee,  485 
wrongful  estate,  485 
Jewess  not  entitled  to,  486 
when  it  attaches,  486 
conveyance  in  fraud  of,  486 
widow  has  no  estate  till  assignment, 

487 
assignment  of  dower  operates  by  re- 
lation, 487 
how  assignment  of  dower  must  be 

made,  488 
what  may  be  assigned  for,  489 
effect  of  assignment  of  dower  on  land 

formerly  granted  by  copy,  316 
arrears  of,  491 
not  affected  by  alienation  or  cfaaiige 

prior  to  Dower  Act,  486 
ways  of  preventing  (at  law  and  in 
equity)  a  title  to  dower  from  axis* 
ing,  independently  of  the  Dower 
Act,  492—513 
uses  to  prevent  dower,  493 — 8 
legal  jointures,  499—512 
tcfms  for  years,  513,  570 
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DOWER  (continued). 

other  modes  of  iMrring,  losing,  or  pre- 
venting a  title  to  dower, 
bar  or  loss  of  dower,  at  law  and 
in  equity,  after  the  title 
has  arisen, 
by  fine  or  recovery,  610,  616, 

2692,  2698,  2676,  2692 
by  exercise  of  a  power  of  ap- 
pointment, 616 
by  statutory  modes,  616 
by  bargain  and  sale  of  lands 

in  London,  etc.,  617,  618 
by  divorce  or  adultery,  trea- 
son or  felony,  619 
prevention  or  bar  of  dower  in 
eqnity,  620 
by  gift  of  a  tmst  estate,  621 
by  ante-nuptial  agreement  to 

settle  lands,  621 
by  bond,  621 
by  election,  622 — 7 
prevention  or  bar  of  dower  under 
the  Dower  Act,  628—637 
by  alienation,  629 
by  declaration,  630,  636 
by  a  devise,  631 
partially  affecting  dower  under  the 

Dower  Act,  682 
priority  over  simple  contract  creditors, 

633 
agreement  not  to  bar  dower,  634 
no  dower  of  copyholds,  but  what  is 
called  freebench,  638  et  seq.    See 
Fbbebbnch. 
when  it  ceases,  469 
power  of  tenant  in,  to  grant  eases, 

491a 
alienation  by  tenant  in,  1636 
surrender  by  a  woman  entitled  to, 

2063 
in  the  case  of  an  alien,  3368 
in  the  case  of  an  exchange,  484 
release  of,  to  a  mortgagee,  637a 

DOWBESS, 

delivery  up  of  title  deeds  by,  2491 

DRUNKENNESS 
of  testator,  2744 

DURESS, 

relief  against  acts  done  under  duress, 
2416 

"  DURING," 

denoting  a  special  limitation,  166, 167 

DUTIES, 

release  of,  2027 

EASEMENTS,  13 

grant  of,  by  way  of  use,  677a 
claim  to,  by  prescription,  1462 


ECCLESIASTICAL     PERSONS.       See 

CLEKOY— COHPOBATION,  etc. 

are  quasi  tenants  for  life,  444 
waste  by,  8401 

ECCLESIASTICAL  COMMISSIONERS, 

gifts  to,  782 

EDUCATION, 

bequest  for  promotion  of,  732 

EJECTMENT, 

by  a  mortgagee,  997, 1068 

ELECTION, 

defined,  3438 

principle  of,  3439 

where  it  arises  in  equity,  3440 
by  an  appointee,  3440 
by  the  heir,  2909,  3443,  3444 

to  what  extent  a  person  electing 
against  a  will  forfeits  the  devise  or 
bequest,  8447 

where  property  of  the  person  electing 
is  mortgaged,  8448 

as  to  one  benefit,  3449 

in  the  case  of  a  settlement,  3460 

need  not  be  made  in  ignorance  of  cir- 
cumstances, 3461,  3462 

presumed,  3463 

none  in  the  case  of  creditors,  3464 

disability  of  party,  3467 

by  jointress,  610,  611 

by  a  married  woman,  3184 

by  a  widow,  622—7 

grant  rendered  certain  by,  1766 

to  take  property  in  an  unconverted 
state,  3426 

ELEGIT, 

nature  of,  1162 
execution  under,  1162,  1224 
estate  by,  is  a  chattel,  696 
extension  of  remedy  by  stat.  1  &  2 

Vict  c.  110,  par.  1156 
extinction  of,  1231 
merger,  3409 

EMBLEMENTS.    iS^  Cbops. 

right  of  tenant  for  life  or  his  under- 
tenant to,  434,  436 

right  of  tenant  for  yeais  to,  667 

statutory  extension  of  occupation  in 
lieu  oC  436 

right  of  dowress  to,  490 

right  of  widow  to,  in  case  of  freebench 
649 

right  of  jointress  to,  608 

in  the  case  of  an  estate  at  will,  686 

in  the  case  of  estate  in  fee,  3069 

ENCROACHMENTS,  1467a 
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ENFRANCHISEMENT 
of  copyholds,  318 — 359a 
of  coBtomary  freeholds,  33o,  836 
at  common  law,  312,  313 
by  sUtate,  318— 359a 
Yoliiiitary,  312,  313,  319—327 
compnlBOTy,  328—331 
deed  of,  312,  313,  332 
consideration  for,  322,  326,  3^,  330, 

345, 346, 348—350 
effect  of,  138,  312,  320—3,  834—343 
charge  of  expenses  of,  321, 337,  348— 

352 
title  to  make,  cannot  be  called  for  on 

contract  to  sell  freehold,  869a 

ENLARGEMENT 

of  an  estate  upon  a  condition,  874 

ENROLMENT.    Set  Ikbolmxnt. 

ENTAIL.    iS^FuTAiL. 

ENTIRETIES, 

tenancy  by,  627 — 631a 

ENTRY, 

power  of,  for  securing  a  rentcharge,  43 
right  of, 

of  heir,  886 

of  person  who  has  lost  the  posses- 
sion, 887 

for  breach  of  a  condition,  888 

in  case  there  shoald  be  a  breach 
of  a  condition,  890 

devise  of,  2783,  2790 

release  of,  2012,  2421 

assignment  of,  2421 

on  a  lease,  1915, 1922,  1924, 1949 
not  to  be  deemed  possession,  1485 
where  necessary,  1922 

EQUITABLE     ESTATES     AND      IN- 
TERESTS, 655—9.     See  Tbusts. 
conveyance  of,  704,  2101 

EQUITY  OF  REDEMPTION.  iSfe-c  MOBT- 

OAOE. 

EQUITY  TO  A  SETTLEMENT,  3264— 
3274a.    See  Mabbibd  Women. 

ERASURE 

inadeed,  2506— 9 

ESCHEAT, 

defined,  1430 

title  of  lord  by,  1431 

of  an  equitable  estate,  1432 

of  a  copyhold,  304, 305 

of  eqnity  of  redemption,  1432 

of  an  estate  of  trustee  or  mortgagee, 

1433 
waiver  of,  1434 
on  attainder,  1519,  1524 
escheated  copyholds  passing  by  devise 
of  manor,  2974 


ESCROW,  2460 

ESTATE, 

words  denoting  its  dnntioQ,  162 — 1 
where  the  word  "  estate  "  carries  the 

fee,  377 
determinable  on  the  receipt  of  a  sum. 

or  on  payment  of  debts  out  of  it,  433 
in  severalty  or  commnnity,  697,  598 

ESTATE  IN  FEE  SIMPLE.      See  Fkb 
Simple. 

ESTATE  TAIL.    See  Fks  Tail. 

ESTATE  TAIL,  AFTER  POSSIBILITY 
OF  ISSUE  EXTINCT,  449— 450a 

ESTATE  FOR  LIFE.     See  Lite. 

ESTATE    FOR   YEARS.     See  Tbbm— 
Yeabs. 

ESTATE  AT  WILL.    See  Will. 

ESTOPPEL, 

definition,  2538 

different  kinds,  2539, 2540 

how  regarded,  2541 

reciprocity  necessary,  2542 

affinnation  precise  and  certain,  2543 

a  general  recital  does  not,  but  a  par> 
ticnlar  recital  does,  work  an  es- 
toppel, 2544 

where  estoppel  by  recital  is  npon  one 
person  only,  2545 

estoppel  confined  topioceedingB  on  the 
deed,  2546 

who  are  bound  by,  and  may  take  ad- 
vantage of,  estoppels,  2547 

interest  created  by  an  estoppel  under 
an  indenture,  2548 

by  deed  poll,  2549 

does  not  preclude  proof  of  fraud  or 
illegaUty,  2550 

by  fine,  2578,  2583 
or  recovery,  2666,  2667 

as  to  payment  of  money,  1839, 1839a 

executory  interests,  bound  by,  2425 

ESTOVERS, 

right  of  tenant  for  years  to,  566 
right  of  tenant  for  life  to,  448 
passing  with,  not  without,  a  boose, 
1754 

ESTRAYS, 

right  to  have,  144 
included  in  conveyance  of  manor 
144a 

EVIDENCE, 

where  parol  evidence  admissible, 
as  to  a  deed,  2443,  2504,  2523 
as  to  a  will,  2797,  3463 
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EXCEPTIONS  OUT   OF  PARCELS, 
rules  as  to,  1776—8 
in  habendum,  1786 
of  trees,  mines,  and  quarries,  1791 
distinction  between  tnem  and  chaiges 
where  the  purposes  fail,  959 

EXCHANGE, 
defined,  1954 
modes  of  effecting,  1961 
requisites  to  an  exchange  at  common 

law,  1966—8 
warranty  or  condition  in  law,  formerly 

implied,  1969  ^ 

no  condition  in  law  to  be  now  implied, 

1960 
power  of  exchange  under  the  stat.  28 

&  24  Vict  c.  146,  par.  3114— 3127a 
under  a  power,  1962 
by  a  tenant  in  tail,  1963 
under  stat  46  &  46  Vict.  c.  88,  s.  8 

(iii.),  par.  1963a    * 
title  to  lands  taken  in,  1626 
operating  as  a  grant,  2624 
of  wife's  land,  3180 
by  infant,  3313 
dower  in  the  case  of  an  exchange,  484 

EXECUTION.    See  Elegit. 

under  writ  of  fi.  fa.,  or  elegit,  1162, 
1224 

EXECUTOB.    See  Emblements— Tbub- 

TEE& 

who  is,  3042 

who  may  be,  3043 

how  appointed,  3044 

several  for  different  purposes,  3064 

probate,  3066 

acts  before  probate,  8066 

personalty  vests  in,  who  becomes  liable 

to  creditors  and  legatees,  3067, 3058 
is  a  trustee  of  the  assets,  3111 
where  he  takes  an  estate,  and  where  a 

power,  3060 
executors  take  a  joint  and  several  in- 
terest, 3061 
transmission  of  representation,  3066 
sales  by,  969,  3061,  3076,  3077 
purchases  by,  2364 
right  to  damages,  covenants,  or  duties, 

3062 
payment  or  retainer  of  debts,  though 

barred,  3063,  3064 
power  of  one,  3066 
assent  to  a  legacy,  3066—3072 
creditor,  debtor,  obligor,  or  obligee, 

appointed  executor,  8073 
carrying  on  testator's  business,  3C75, 

8076a 


EXECUTOR  (eotUinued), 

liability  of  executor  of  a  devisee  for 
life  charged  with  repairs,  on  neglect 
of  devisee  to  repair,  283a 

right  to  undisposed-of  residue,  3079 — 
3082 

power  to  sell  or  mortgage,  969 

power  to  convey  mortgaged  estate, 
1110 

taking  as  special  occupant,  1438 

reservation  of  rent  to  executors,  1794 

liability  of,  under  a  covenant,  1814, 
1814a,  1938 

indemnity  to,  1938,  2277,  3029 

usually  named  in  a  lease,  3083 

executors  and  administrators  pro- 
tected in  acting  under  powers  of 
attorney,  or  distributing  assets,  967, 
1816,  1816 

of  a  covenantor  or  obligor  bound  with- 
out being  named,  1814,  1814a,  2241 

appointment  or  limitation  to  the  exe- 
cutors or  administrators  of  a  settlor, 
2306 

*' executors  or  administrators"  as 
words  of  limitation,  3083, 3084 

legBjcy  to,  2886,  2887 

a  witness  to  a  will,  2773 

remuneration,  3108 

of  unsound  mind,  or  out  of  jurisdiction, 
or  not  to  be  found,  or  not  known  to 
be  Uving,  3133—7 

power  to  pay  debts,  compound,  etc., 
3086, 3085a,  3085b 

renunciation  or  neglect  to  take  pro- 
bate, 3086 

for  provisions  of  stat.  44  &  46  Vict, 
c.  41,  te^  Tbustees. 

EXECUTORY  DEVISE,  BEQUEST,  OR 
LIMITATION.  See  Executobt 
Intebests. 

meaning  of  the  term,  877 

EXECUTORY  INTERESTS, 
meaning  of  the  term,  817,  866 
their  several  kinds, 

certain  executory  interests,  818 
contingent  executoiy  interests, 

818 
springing  interests,  867 — 870 
alternative  interests,  871 — 3 
interests    under     augmentative 

limitations,  874 
interests  under  diminuent  limita- 
tions, 875 
interests  under  conditional   limita- 
tions, 876 
transmission  of,  884 
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EXECUTORY  INTERESTS  (conHiwed). 

roles  for  determining  whether  an  in- 
terest is  vested  or  executoiy,  820 — 
832 

destruction  of,  885,  2684 

when  releasable,  2010 

assignment  or  grant  of,  2421 

restriction  on,  882a 

EXECUTORY  TRUSTS, 
construction  of,  701 
application  of  rule  in  Shelley's  case 

to,  409,  702 
in  favour  of  a  person  and  the  heira 

of  his  body  or  hii3  issue,  409 

EXONERATION 

of  personal  estate,  1887 
of  a  specific  legacy,  1405 

EXPECTANCY, 
defined,  892 
assignment  or  alienation  of,  2342 — 7, 

2421 
of  issue  in  tall,  2186 

EXTENT,  1148.     See  Statute   Mer- 
chant, AND  Staple  and  Elegit. 
effect  of  on  land  formerly  granted  by 
copy,  316 

FAILURE 

of  the  cause  of  a  grant,  2339 

FAIR, 

right  to  hold,  144 

included   in  conveyance  of  manor, 

144a 
granted  by  copy,  300 

FAMILY, 

bequest  to  a,  2880—2 

FAMILY  ARRANGEMENT, 
deeds  of,  2310—2312 

FARM, 

what  passes  by  the  term,  1760 

FEE, 

subject  to  a  condition  or  conditional 

limitation,  388 
limitation  over,  after  the  expiration 

of  a,  834 

FEE,  BASE  OR  QUALIFIED,  386—7, 
387a,  428 

FEE  CONDITIONAL, 

at  the  common  law,  389 — 392 

FEE  LIMITED,  386— 430a 

FEE  SIMPLE, 

definition  of,  371 
when  a  fee  passes, 

by  deed,  372—^ 

by  will,  376—382 
cannot  be  surrendered,  2066 


FEB    TAIL.    See    Dsbts-^Tskaht  n? 

Tail. 
origin  of,  393 
demiition  of,  398 
general  or  special,  394 
nuile  or  female,  895 
what  words  are  necessary  to  the  crea- 
tion of,  396^398 
devise  upon  trust  to  settle  upon  the 

issue  in  tail  male,  401 
under  a  limitation  to  the  heirs  of  the 

body  of  a  person,  402 
'under  the  rule  in  Shelley's  case,  403 
in  the  case  of  a  devise  to  a  person, 

with  remainder  to  his  issoe,  411 — 

413 
in  the  case  of  a  devise  to  the  child  of 

an  unborn  child,  414 
in  the  case  of  an  intended  perpetual 

succession  of  life  estates,  415 
by  implication,  416 — 418 
under  the  cy  pres  doctnnein  the  case 

of  an  appointment,  419 
several  estates  tail  in  sucoesdoii,  420 
in  whom  an  estate  tail  vests,  where 

both  husband  and  wife  are  moi- 

tioned,  421 
descent,  1312—1317 
what  may  be  entailed,  422 
mortgage  by  a  tenant  in  tail,  1067 
obligation  of  a  tenant  in  tail  or  issue 

in  tail  to  pay  debts  or  keep  down 

interest,  1873—1380 
leases  by  tenant  in  tail,  1897 — 1902 
exchange  by  him,  1963, 1963a 
partition  by  him,  1973, 1973a 
release  by  him,  2001 
alienation,  by  the  old  law,  426 — 8 
effect  of  contracts   of  ancestor  on 

issue  in  tail,  429 
alienation  by  a  quasi  tenant  in  tail 

of  an  estate  pour  autre  vie,  430 
tenant  in  tail  could  not  be  restrained 

from  suffering  a  recovery  or  levy- 
ing a  fine  within  the  statutes,  239 
proviso  for  determining,  244 
how  long  protected,  882 
cannot  be  surrendered,  2054 
disposition  of,  by  the  new  law, 

in  the  case  of  freeholds,  2185 — 

2208 
copyholds,  2209— 

2214 
bankrupts'  estates, 
2215—2225 
dispositions  in  the  case  of  money  sub- 
ject to  be  invested  in  land  to  be 
entailed,  2226 
waste  by,  3398,  3399 
does  not  merge,  3406 
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FELLOWSHIP, 

assignment  of  the  income,  2417 

FELONY, 

forfeiture  for,  1619—1525, 1528 
trustees  conyicted  of,  3146 

FEOFFMENT, 
defined,  1847 
two  parts  of,  1848 
most  now  be  by  deed,  1848 
lively  in  deed  or  in  law,  1849—1851 
where  necessary,  1852 
who  may  give,  1853 
of  what  m^e,  1854 
when  made,  1855 
by  attorney,  1856 
in  the  case  of  several  pieces  of 

land,  1858 
when  a  freehold  estate  is  created 
expectant  on  another  estate, 
1857 
memorandum  of,  1859 
sapplied,  1860 
the  land  passes  by,  1861 
operative  words,  1862 
operation  of,  1863 — 6 
operating  as  a  covenant  to  stand 

seised,  or  a  surrender,  2524 
in  execution  of  a  power,  2116 
remainder  not  conveyed  by,  1863 

FIERI  FACIAS, 

execution  under,  1152, 1224 

FINE, 

defined,  2564 

mode  of  levying,  2565,  2566 

four  kinds  of,  2567 

abolition  of,  2568 

in  an  unauthorized  court,  2569 

errors  in,  2570 

evidence  of  proclamations,  2571 

neglects  and  omissions  as  to  fines  in 

Wales  and  Cheshire,  2572 
when  completed,  2574 
when  it  b^gan  to  operate,  2574 
what  estate  it  passed,  2575 
its  efficacy  varied  with  circumstances, 

2576 
its  operation  may  be  qualified,  2583 
modes  of  its  operation,  2577 

I.  By  way  of  conclusion  or  estop- 
pel, 2578—2683 

II.  As  an  ordinary  conveyance, 
2684—6 

III.  As  an  extinguishment  of  a 
right  of  entry  or  action,  2687, 
2588 

IV.  As  an  extinguishment  of  a 
power  appendant  or  in  gross, 
948,  2589, 2690 


FINE  (continued). 

m(Kles  of  its  operation  (jotmtinusd), 
V,  As  a  revocation  of  a  devise, 

2691 
YI.  As  a    conveyance    of    the 

estate  of  a  married  woman,  or 

as  an  extinguishment  of  her 

dower,  510—516,  2592,  2693 
YII.  As  a  bar  to  the  heirs  in  tail 

of  a  cognisor,  2594—2602 
YIIL  As  an  instantaneous  bar 

of  contingent  remainders,  2603, 

2604 

IX.  As  a  simple  devestment, 
without  causing  any  bar  in 
case  of  non-claim,  2606—8 

X.  As  a  forfeiture,  1630,  1536, 
2609—2614 

XI.  Both  as  a  devestment  and  as 
a  bar  in  case  of  non-claim, 
2615—2626 

XII.  As  a  discontinuance,  with- 
out causing  any  bar  in  case  of 
non-claim,  2626—2631 

XIII.  Both  as  a  discontinuance, 
and  as  a  bar  in  case  of  non- 
claim,  2632,  2633 

XIY.  Ab  a  bar  in  case  of  non- 
claim,  without  causing  a  de- 
vestment  or    discontinuance, 
2634—2652 
operation  of  fines  and  the  operation 

of  recoveries  contrasted,  2707a — 

2711 
acceleration  of  incumbrances  by  the 

operation  of  a  fine,  2710 
alteration  in  the  mode  of  descent  by 

the  operation  of  a  fine,  2711 
levied  in  a  local  court,  2657 
how  avoided,  2653 — 6 
by  a  person  seised  in  fee  simple  in 

possession,  remainder,  or  reversion, 

2636 
by  the  owner  of  the  fee,  where  there 

is  an  outstanding  term,  2643 
by  a  person  who  had  an  executory 

interest  in  fee  or  an  expectancy  in 

fee,  2586 
by  the  owner  of  a  particular  estate  in 

possession,  2603  et  seq. 
by  or  to  a  remainderman  or  rever- 
sioner, 2636,  2639 
by  or  to  a  tenant  in  tail.  See  TsNAirr 

IN  Tail. 
by  a  tenant  in  tail  after  possibility  of 

issue  extinct,  1635 
by  a  grantee  of  a  tenant  in  tail,  2619 
by  issue  in  tail,  2594—6,  2627 
by  a  tenant  for  life  in  possession, 

1530,  1535,  2603,  2604,  2607 
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FINB  Cc(mtUMfd). 

hj  a  tenant  for  life  in  poflsession  (^eot^ 

tinued), 
without  proclamations,  2605 
with  proclamationB,  2616 
by  an  equitable  tenant  for  life,  2612 
by  a  remainderman  for  life,  2636 
by  a  stranger  to  a  tenant  in  tail,  2600 
by  a  mortgagor  or  mortgagee,  1087, 

2662 
by  a  lessor,  2644 
by  a  tenant  for  years,  2611 
by  a  copyholder,  2613 
by  a  married  woman  alone,  2681 
or   jointly   with    her  hnsband, 
2692,  3166 
by  a  hnsband  alone,  2693 
by  an  infant,  3301 
by  a  joint  tenant  to  a  stranger,  2646 
by  one  joint  tenant  to  ano&er,  2685 
by  one  coparcener  to  another,  2686 
by  disseisee,  2688 
by  a   person  having  an  estate  by 

wrong,  (2640 
by  a  person  claiming  as  heir,  2641 
by  a  devisee  under  a  void  devise,  2641 
by  a   person  whose  possession  was 

that  of  the  person  sought  to  be 

barred,  2642 
by  a  person  having  no  interest  to 

another  having  no  interest,  2680, 

2638 
for  conveyance  of 'equitable  estate, 

704 
deeds   to   lead   or  declare  uses  of, 

2108—2112 
in  execution  of  a  power,  2116 

FINB8  AND  REC0VBRIB8  ACT.  ^rthe 
particular  9eeti4mtt  tee  Statutes, 
Stat.  3  &  4  W.  4,  c.  74. 

1.  Assurances  by  persons  liable  after 
the  31st  Dec,  1833,  to  levy  a  fine  or 
suffer  a  recovery,  2184 

n.  Dispositions  of  freehold  lands  by 
tenants  in  tail,  issue  in  tail,  and 
persons  entitleid  to  base  fees,  in 
general,  2186—2208 

III.  Dispositions  by  tenants  in  tail 
and  owners  of  base  fees  in  copy- 
holds, 2209—2214 

TV.  Dispositions  of  lands  of  which 
bankrupts  are  tenants  in  tail,  or  in 
which  uiey  have  base  fees,  2216 — 
2226 

v.  Dispositions  in  the  case  of  money 
subject  to  be  invested  in  land 
which  is  to  be  entailed,  2226 

VI.  Dispositions  by  married  women, 
2227— 2232a 


FINBS  (PAYMENTS) 

on  admittance  to  copjholda,  2735—7 

FIRE, 

obligation  to  pay  rent,  notwitlistaiMl- 

ing,  1833 
responsibility  for,  3391 

FIRBBOTB,  126 

FISH, 

grant  of,  1764 

FISHERY, 

a  franchise,  144 

included  in   oonvt^ance  of  manoz, 
144a 

FIXTURES, 

whether  included  in  a  mortgage,  1000; 

1126 
whether  included  in  a  beqaesty  3007 

FLOOR, 

inheritance  in  a,  7 

FORECLOSURE,  1025—1030 

FORESTS,  139—141 

FORFEITURE, 
defined,  1616 
causes   of,   1616—1663,  2609—2614, 

2677—9 
effect  not  given  to  clause  of,  nnkss 

clearly  expressed,  177 
by  one  joint  tenant^  610 
by  an  infant,  of  copyholds,  1549,  273 
by  a  married  woman,  3183 
of  equitable  life  estate.  705 
of  copyholds,  304,  1642 
waiver  of,  1641 
relief  against,  188,  1653,  1653a 

FRANCHISES,  139— 144a 

FRANKALMOIGN,  287 

FRAUD.  See  Void  and  Voidable  Deeds 

AKD  COKTRACTS. 

fraudulent  conveyance,  726 
fraudulent  devises,  statute  of,  1364 
fniiidulent  appointment,  213^—^ 
falsifying  pcMiigree,  page  689,  n.  (i) 
on  marital  rights  and  expectatioos, 

2307 
on  creditors,  2319,  2375—2390 
fraudulent  concealment  of  documents 

of  title  or  incumbrances,  1022.  page 

689,  n.  (ft) 

FRAUDS,  kSTATOTE  OF,  1695,  1696 

FREEBENCH, 

of  what  it  consists,  538 
of  life  estates,  539 
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FREEBENCH  (^eontinued), 

no  freebench  of  an  equitable  estate, 

540 
when  it  attaches.  543 
is  perfect  without  admittance,  541 
barred  by 

jointure,  642 
alienation,  543 
agreement,  545 
forfeiture,  546 
conveyance  by  the  lord,  547 
devise,  548 
custom  as  to  freebench  to  cease  on 
commutation  of  manorial  rights,  or 
enfranchisement,  323,  338 
effect  of  a  lease,  544 
emblements,  549 

FREEHOLD 

definition  of  an  estate  of  freehold  du- 
ration, 360 
as  distinguished  from  copyhold,  286 
different  kinds  of  freehold  tenures, 

287 
customary,  293,  2790 
freeholds  of  inheritance  and  not  of 
inheritance,    369 — 430.   431— 
549 
definition  of,  369,  432 
several  kinds,  370,  386,  437 
interests  of  freehold  duration  and  in- 
terests  less  than  freehold  distin- 
guished, 360—8 
no  freehold  out  of  a  chattel  interest, 

366 
different  senses  of  the  term  as  de- 
noting the  quantity  of  interest,  431 
estates  or  interests  less  than.  550 — 596 
commencing  in  futuro,  18G8 

FREE- WARREN,  139,  143 

FREIGHT, 

assignment  of,  242H 
share  of,  passing  with  slmre  of  ship, 
2069,  2426 

»*  FROM  AND  AFTER," 

whether  ezpi*es6ive  of  contingency, 
821 

FRUIT, 

grant  of,  1766 

GAME, 

right  to  shoot,  kill,  and  take,  11 

GARDEN, 

paftslng  by  grant  of  a  house,  1754 

VOL.  IL 


GAVELKIND  LANDS,  287,  288, 475,  637 
curtesy,  468 
dower,  472,  475 
descent,  1319  ^  geq. 
limitation  of  gavelkind  lands  to  the 
right  heirs,  2873 

GENERAL  WORDS, 

in  a  deed,   1753,  1753a,  1757,  1758, 
1758a 

GIFT 

of  real  or  personal  estate,  1867 — 1870 
to  a  class  of  persons,  some  within  rule 

against  perpetuities  and  some  not, 

2851a 

GIVE, 

where  the  word  *'g^ve"  creates  an 
implied  covenant,  1804 

GLEBE 

cannot  be  granted,  99 

GOODS, 

what  passes  by  the  term,  1759 

GOODWILL, 
defined,  1082 

rules  respecting.  1082, 1688,  1689 
mortgage  including,  1082 
sale  of,  1688,  1689 

GOVERNMENT, 

assignment  by  persons  holding  office 
under,  2416,  2417 

GRANT, 

defined,  1871 

what  may  be  conveyed  or  created  by, 

1872,  1873 
operative  words,  1874 
use  of  word  grant  unnecessary,  1874a 
o|)eration  of  a,  1875 
where  the  word  "  grant "  creates  an 

implied  covenant,  1804 
operating  as  a  confirmation,  and  vice 

vers&,  2524 
operating  as   a  covenant   to  stand 

seised.  2524 
exchange  o{>erating  as  a,  '2')'2i 
statutory,  2107 
royal,  2562, 2563 
a  man  cannot  derogate  from  his  own 

grant.  1613 
by  whom  taken  advantage  of,  2016 

GRASS, 

grant  of,  1766 

GREENWICH  HOSPITAL, 
gifts  to,  782 

III 
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GUARDIANS.    See  Inf-INTS. 
appointment  of,  3292—8 
transactions  between  gnardians  and 
their  waids,  2356 

HABENDUM, 

use  of,  1779 

where  repagmant  and  void,  1780 

where  it  explains  the  premises,  1 781  — 3 

where  premises  and  habendum  have 
a  several  operation,  1784 

where  use  declared  is  not  commensu- 
rate with  the  estate  in  the  premises, 
1786 

new  subject  or  exception  in  the  ha- 
bendum, 1786 

two  or  more  grants  and  one  haben- 
dum, or  one  grant  and  two  or  more 
habendums,  1787 

HALF  BLOOD. 

when  excluded,  1274.  1304,  1317, 
1323,  1329 

HAYBOTE,  126,  448 

HBDGEBOTE,  126,  448 

HEDGES, 

waste  in,  8378,  3378b 

HEIR    OR    HEIRS.      See    DESCENT— 

WOKDS. 

defined,  1263 

where  used  for  the  creation  of 
a  fee,  372—384,  396a 
an  estate  tail,  396,  396a 
devise  to,  after  death  of  another,  441 
who  takes  under  a  limitation  to,  881 
where  heir  takes  as  a  purchaser  under 

a  devise,  1249, 1291 
where  he  takes  by  descent,  though  he 

be  a  devisee  or  grantee,  1271 
where  a  word  of  limitation,  and  where 

a  word  of  purchase,  164 — 7,  402 
resulting  trust  in  favour  of,  711 — 721 
exclusion  of,  722 
where  limitations  to  heirs  or  heirs  of 

the  body  do  not  create  contingent 

remainders,  849 
nemo  est  hseres  viventis,  1260 
apparent,  1260 
presumptive,  1260 

requisites  to  support  claim  of  heir- 
ship, 1261—3 
of  illegitimate  child,  1264 
birth  of  a  nearer,  1260,  1273, 1315 
seisin  of,  1268,  1269 
not  seised  of  ^he  part  assigned  to  the 

widow  for  dower,  1278 
right   of,  before   admittance,    2728, 

2729 


HEIR  OR  HEIRS  iemUinued). 

limitation  to  heirs  or  heiiB  of  the 

body  of  an  ancestor,  1291 
taking  as  special  occupant,  1436 
right  of  heir  to  have  estate  pnichased 

out  of  his  ancestor's    personaltT, 

1706, 1707 
explained  to  mean  heirs  of  the  body, 

1782 
reservation  of  rent  to,  179S,  1794 
hope  or  chance  of  snooeasioii  not  re- 

^asable,  2010 
liability  of,  under  covenant^   1814, 

1814a 
where  bound  by  a  bond,  2241 
oannot  take  advantage  of  a  band,2242 
bargains  with  expectant  heirs,  2342 — 7 
meaning  children,  2864 
devises  to  heirs  or  descendaQts,  2864 — 

2874 
bequests  to  a  person  and  his  heirs,  or 

to  the  heirs  of  a  person,  2875 
his  title  to  undispoaed-of  prodnce  of 

real  estate,  3432—4 
election  by,  3443,  8444 

HEIRLOOMS, 
what  are,  1266 
alienation  of,  1265, 1265a 
waste  in,  3396 
may  be  a  hereditament,  6 

HERBAGE, 

granted  by  copy,  300 

HEREDITAMENT, 

meaning  of  the  word,  6 

HERIOTS,  2738 

extinguishment  of  claim  to^  336,  336 

HOLDING  OVER,  564,  589—591 

HOPE  OF  SUCCESSION, 
not  releasable,  2010 
devise  of,  2781 

HOTCHPOT  CLAUSE,  3017a 

HOUSE, 

what  passes  by  the  term,  1754, 1761 
waste  in  houses,  3387—3391 

HOUSEBOTE,  125,  448 

HUSBAND.    SeelAABXlED  WoMBK. 
alienation  by, 

when  seised    or  possessed  jure 

mariti,  3195— 3204a 
when  tenant  by  the  curtesy,  453, 

1535 
when  tenant  by  entireties,  627, 
628,  631,  631a 
right  of,  to  the  wife's  effects  on  her 
death,  1408 
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HUSBAND  Qeontmved), 
leases  by,  1899—1909 
partition  by,  625 
coYenant  by,  2261 
loan  to,  2294 

frauds  on  marital  rights  or  expecta- 
tions, 2807 
not  admitted  to  copyhold,  2726 

HUSBAND  AND  WIFE.    See  Mabbied 

Women — Entibeties. 
bequests  to  husband  and  wife  for  their 

Uves,  628 
conyeyance  or  deyise  to  them  before 

marriage,  629 
conveyance,  devise,  or  bequest  to  them 

and  some  other  person  or  persons, 

630 
alienation  of  an  estate  held  by  them 

as  tenants  by  entireties,  631,  6Sla 
mortgage  by,  of  the  wife's   estate, 

1094, 1095 
where  they  only  take  one  sharey  3016 


IDIOTS.    See  Lunatics. 

"  IP," 

importing  a  condition  precedent,  828, 
829 

importing  a  special  or  collateral  limi- 
tation, 165, 167,  880 

referring  to  the  time  of  vesting  in  pos- 
session, 882 

ILLEGITIMATE  CHILDREN, 
incapable  of  succession,  3333 
succession  to  real  or  personal  estate  of, 

3334—6 
provision  for  illegitimate  children  not 

in  esse,  3386a 
when  illegitimate  children  in  esse  take 

under  denomination  of  children  or 

issue,  or  next  of  kin,  or  relatives, 

3337,  3838 
heirs  of,  1264 

ILLUSORY   APPOINTMENTS,   2139— 
2141 

IMPLICATION, 
estate  by,  416 

estate  for  life  by,  440a — 442 
powers  containing  gifts,  by,  905, 919 
what  is  meant  by  plain  implication, 

2892a 
devise  or  bequest  by,  2892a,  2893 

IMPROVEMENT  OF  LANDS,  973,  n.  (J) 
by  tenants,  567a 


« IN  CASE." 

importing  a  condition  precedent^  828, 
829 

importing  a  special  or  collateral  limi- 
tation, 880 

referring  to  the  vesting  in  possession, 
832 

INADEQUACY 

of  the  consideration,  2841-— 2851 

mCLOSURE  OF  COMMONS,  181, 182 
titie  under  Indosnre  Act,  1625—7 

INCORPOREAL  THINGS, 
defined,  10 
distinction  between  thingt  corporeal 

and  incorporeal,  11 
remainders  and  reversionB  sometimes 

so  termed,  12 
how  conveyed,  1872, 1878 
were  said  to  lie  in  grant,  14, 1872 
rent  out  of,  52 

subject  to  curtesy  and  dower,  458, 479 
occupancy  of,  1489 
disseisin  of,  1462 

are  within  the  Statute  of  Dses,  677 
leases  of,  1912 

conveyed  by  lease  and  release,  2101 
efEect  of  fine  on,  2650 

INCUMBRANCES.       See       Chabge-- 
Debts— MoBTGAOES. 
discharge  of,  on  sale,  1635a 
searching  for,  2410,  2411 

INDEMNITY, 

title  with,  1621 

against  caUs  and  other  payments, 

1185 
against  incumbrances,  1684 
statutory  clause  of,  3107 
against  repairs,  1988,  2277 
covenants  of,  on  sale  of  leaseholds, 

1988,  2277 
right  of  executor,  8029 
to  bankrupt,  2277 
to  his  assignees,  2277 

INDENTURE, 
defined,  1718 
origin  of,  1718 
mode  of  indenting,  1718 
reason  for  indenting,  1714 
indenting  not  now  necessary,  1715 
originals  and  counterparts,  1716 
words  of,  how  construed,  2521 
estoppel  by,  2544 


INDUCTION,  94 
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INFANTS, 

api^intment  of  guardians,  3292,  3293 
acts  of,  3294—8315 
conveyance  to,  3294 
contracts  in  general,  3295,  3295a 
contracts  for  annuities,  3298 
purchases,  2445,  3296 
alienation,  3297,  3307a,  3307b 
execution  of  powers,  trusts,  etc. ,  3299, 

3307a,  3307b 
presenting  to  a  benefice.  3300 
fine  or  recovery,  3301 
feofEment^  3302 

deed  taking  effect  by  delivery,  3302 
admittance  to  copyholds,  2723,  3303 
surrendering  leases  and  taking  new 

ones,  3304,  3305 
granting  leases  of  estates  of  infants, 

8306—8 
partition,  639, 1966 
agreements  on  behalf  of  infants,  3309 
marriage  settlements,   2301a,    3310, 

3311 
letter  of  attorney,  3312 
exchange,  3313 
wills,  3314 

performance  of  condition,  3315 
may  convey  under  decree  for  sale  or 
mortgage  for  payment  of  debts,  1370 
portions  and  legacies  to,  3316—3322 
what  is  a  portion,  3316,  3317 
time  for  raising,  ^19 
interest,  8319 
where   not  to  be  raised,   3320, 

3321 
payment  of  legacy  to,  3322 
maintenance,  3323— 3332a 

of  a  child  of  the  testator,  or  one 

treated  as  such,  3323 
of  a  grandchild  or  stranger,  3324 
where  accumulation  is  directed. 

3326 
apportionment,  3326 
depends  on    circumstances  and 

state  of  family,  3327,  3328 
devises  and  bequests  to  a  woman 
for  her  children,  or  herself  and 
children,  3329 
effect  of  gifts  for  "  maintenance, 
education,  and  bringing  up," 
3330 
statutory  provisions  as  to,  3332, 
3332a 
barred  of  dower  by  a  jointure,  501 
heir  or  devisee  of  a  mortgagor,  fore- 
closure against,  1027 
charge  by,  1023 
appointment  to  an,  2137 
e6t4ippel  in  favour  of,  2547 
devise  to  an  infant  unborn,  2850 


INFANTS  (continued), 

devise  to  an  infant  not  a  trust,  719 
trustees  or  mortgagees,  3133 
keeping  down  interest,  1379,  1380 
tenants  for  life,  3307b 
interest  of,  in  partnership  land,  3307c 

INHABITANTS, 

purchases  by,  1739,  3371,  3371a 

INHERITANCE.    &e  Descent. 
defined,  1253 

INITIALS,  2844 

INROLMENT 

of  annuity  deeds,  39 

of  charity  deeds.  740—7,  799—808 

of  bargain  and  aftle,  1881—1892 

of  disposition  by  a  tenant  in  tail,  220S, 

2212—2214,  2218 
of  consent,  2204 
of  deeds  for  safe  custody,  2488 
of  wUls,  2761 
acknowledgment  not  necessary  to  in- 

lolment  since  stat.  31  k.  32  Vict 

c.  44,  par.  807 

INSOLVENCY, 

general  or  particular  assignees  repre- 
sent insolvent,  and  take  subject  to 
the  same  equities,  2076 

deeds  of  arrangement  and  composi- 
tion, 2313—2324 

cesser  of  life  intereston,241,  242, 1587 

purchases  by  trustees  and  solicitors  of 
insolvent  estates,  2365 

INSURANCE,  1039,  page  749,  n.  (a).   See 
Policies. 

INTENTION 

of  parties  to  deeds, 

to  be  effectuated,  2511 
how  collected,  2512—2523 
of  testator, 

to  be  effectuated,  2795 
how  collected,  2796—2820 
particular  sacrificed  to  general, 
2809  ' 

INTJERESSE  TERMINI, 
nature  of,  552,  558 
may  be  assigned  or  made  subject  of 

an  underlease,  558 
cannot  be  enlarged,  1985 
cannot  be  confirmed,  2038 
release  of,  558,  2007 
cannot  be  surrendered,  558, 2058, 2061 
not  barred  by  fine,  2643,  2644 

INTEREST.    Sec  Maintenance. 
when  due,  1344 
rate  of,  1344,  1345 
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INTEREST  {eantinved), 

whether  payable,  and  at  what  rate, 
1127 

on  mortgage,  1002—6, 1127 

conyersion  into  principal,  1003, 

1003a 
increase  of,  1004 

of  property  bequeathed.  3032 — 6 

apportionment  of,  1005 

recovery  of  arrears  of,  83, 1006,  1007 

on  judgment  debts,  1183 

obligation  to  keep  down,  1337—1380 

to  be  paid  by  purchaser,  1700,  1701 

to  be  paid  by  vendor,  1702 

when  interest  passes  as  well  as  princi- 
pal, 2995 

where  a  bequest  of  interest  passes  the 
principal,  2996 

where  dividends  for  a  certain  period 
pass  as  if  given  as  a  gift  of  principal, 
2997 

INTERESTS, 

words  denoting  quantity  of  interest, 

162—8 
both  legal  and  equitable,  812 — 814 
clothed  with  the  ownerithip,  and  col- 

lateral  to  the  ownership,  815 
vested  and  executory,  816—832.    See 

Vkstbd  and  Executory  Intkb- 

E8T8. 

INTERLINEATION 

in  a  deed,  2505—2510 
in  a  will,  2774 

INTEST AC  f .    See  Administration. 
leaning  against,  2815 

INTESTATES.    See  Administration. 
bar  to  claim  on  property  of,  1506 

INTRUSION, 
defined,  1461 
effect  of,  1471—4 

INVESTMENT.    See  Trustees. 

IRELAND, 

power  to  lend  money  on  real  securities 
in,  3103 

ISSUE, 

when  a  word  of  purchase,  and  when  a 
word  of  limitation,  411 — 413 

ill  adapted  for  a  word  of  purchase,  412 

devise  to  a  person  for  life,  with  re- 
mainder to  his  issue,  411 — 413 

failure  of  issue,  whether  indefinite, 
417,  418 

limitation  of  an  indefinite  failure  of, 
882 

power  to  appoint  to,  954 

substituted  for  parent,  2849 

bequests  to,  2846^2863 


JEWELS,  3207 

JEWESS 

has  no  dower,  485 

JOINT  TENANCY, 

defined  or  described,  699 

uncertainty  whether  a  joint  tenancy 
or  a  tenancy  in  common  is  created, 
647 

who  may  be  joint  tenants,  600 

equality.  601 

where  tiiere  is  not  a  joint  right  of  sur- 
vivorship, 601 

gift  to  two  for  their  lives,  602 

for  life,  with  several  inheritances  in 
tail,  603 

not  by  act  of  law,  604 

exceptions  to,  in  equity,  005 

unity  of  interest,  606 
title,  607 
time,  608 
possession,  609 

alienation  or  forfeiture,  610 

grants  or  charges  by  joint  tenants, 
611 

leases  by  joint  tenants,  612,  1910 

release  by  a  joint  tenant,  1979 

no  dower  or  curtesy  of  estate  in, 
613 

surrender  by  lessee  to  one  joint  tenant, 
614 

conveyance  by  one  joint  tenant  to  an- 
other, 615—617 

effect  of  alienation  or  lease  to  a 
stranger,  619,  620 

effect  of  alienation  by  one  joint  te- 
nant to  another,  621,  622 

destruction  of, 
by  destroying 

unityof  title,  618— 622 
unity  of  interest,  623 
unity  of  possession,  624,  625 
by  mutual  wills,  625a 
by  union  of  shares,  626 

advowson  in,  103, 104 

tithes  in,  109 

no  dower  or  curtesy  of  estate  in,  482 

lien  of  joint  tenant,  979 

liability  to  extent,  1173 

where  one  joint  tenant  is  incapable  of 
taking,  1736 

confirmation  in  the  case  of,  2042 

surrender  to  one  joint  tenant,  2062 

grant  to  one  joint  tenant,  2062 

disclaimer  or  disagreement  by  joint 
tenants,  2084, 2447 

devise  or  bequest  by  joint  tenant, 
2789 
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JOINT  TENANCY  (eontimied), 

distinction  in  the  case  of  joint  tenants 
and  tenants  in  common  as  to 
livery,  1866 
disclaimer  or  disagreement,  2084, 

2447 
lapse,  2928 
merger,  3411,3412 

JOINTRESS.     i&f/fJOINTUBE. 

jointress  relieved  against  prior  volun- 
tary conveyance  or  a  satisfied  term, 
606 

delivery  up  of  deeds  by  jointress, 
2491 

right  of  jointress  to  crops,  608 

eviction  of  jointress,  60>9 

liabiUty  to  debts,  1374 

JOINTUBB, 

origin  of,  499 

definition  of,  499 

requisites  to,  600 

effect  of,  601 

under  a  power,  602 

in  proportion  to  wife's  fortune,  602 
to  whom  jointure  land  conveyed, 

603 
how  far  clear  of  taxes,  etc.,  604 

rentcharge,  606 

jointress  considered  as  a  purchaser, 
606 

deficiency  of,  607 

barring,  610,  611 

not  lost  by  misconduct,  612 

a  bar  to  freebench,  642 

JUDGMENT, 

warrant  of  attorney  to  confess,  1164 
extension  of  the  creditor's  remedy  by 
Stat.  1  &  2  Vict.  c.  1 10,  par.  1 166 
at  law,  1166,  1160 
in  equity,  1166,  1160 
to  operate  as  a  charge,  1166 
effect  of,  by  the  old  law, 

on  freeholds,  1158,  1160-4,1170 
on  copyholds,  1169,  1166 
on  terms  for  years,  1169, 1166 
effect  of,  by  the  stat.  1  &  2  Vict  c. 
110, 
at  law,  under  s.  11,  par.  1160 
in  equity,  under  s.  13,  par.  1160 
on  freeholds,  1162—4,  1170 
on  copyholds,  1166 
on  terms  for  years,  1166 
freeholds  acquired  or  aliened  after  the 

judgment,  1170 
freeholds  aliened  or  incumbered  be- 
fore the  judgment,  1170 
relative  position  of  a  judgment  credi- 
tor and  a  mortgagee,  1171, 1172 


JUDGMENT  O'OfUmued). 
effect  in  the  case  of 

estates  in  joint  tenancy,  in  co- 
parcenary, and    in    common, 
1173 
rents,  1173 

marital  interests,  1173 
estates  tail,  1173 
equitable  interests,  1174 
effect  of  an  appointment  on,  1175 
against  vendori^^r  contract  for  sale, 

and  before  conveyance,  1176 
against  persons  entitled  to  proceeds 

of  sale,  1177 
not  a  charge  on  benefices,  1 1 78 
charging  orders,  1179—1182 
interest  on  judgment  debts,  1183 
decrees,   rules,  and  orders  to  have 

effectof,  1184— 8 
in  palatinate  courts,  1209 
removal  into  superior  courts,  1210 
registration 

of  judgments  generally,  1166—9, 

1189—1201 
of  removed  judgments,  1210 
of  judgments  in  Yorkshire  and 

Middlesex,  1212 
of  process  of  execution,  1201 
after  notice,  1221 
extension  of  effect  of  judgments  to 
other  parts  of  the  United  Kingdom, 
1236 
general  remarks  on  the  effect  of  judg- 
ments,   entered    up    at    different 
times,  121&— 1223 
notice,  1218,  1219 
searching  for,  1220 
execution,  1224 
elegit  after  a  fieri  facias,  1226 
execution  of  a  term,  1226 — 1230 
extinction  of  estate  by  elegit,  1231 — 3 
release  from  a,  1234,  2027 
debts  within  the  Mortmain  Act,  756 
defeasance  of,  2079 
judgment  creditor  not  a  purchaser 
within  the  stat.  27  Eliz.  c.  4,  par. 
2397 
judgment  against  heir  has  no  priority 
over  simple  contract  debtors  of  an- 
cestor, 1367 
judgments  after  passing  of  27  &  38 
Vict.  c.  112,  not  to  affect  land  until 
delivery  of  it  in  execution,  1168 
order  for  sale  of  land  delivered  in 
execution,  1228 

LAND, 

what  it  comprises,  3, 1764, 1766, 1759 
covenant  or  trust  to  purchase  land, 
723 
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XiAND  (c<nUlnued), 
waste  in,  3392—4 

articled,   devised,  etc.,    to  be  sold, 
3423—5 

LAND  REGISTRY  ACT,  1862, 
operation  of,  1507->1514 

'  XAND  TAX 

converted  Into  a  fee  farm  rent,  47 

redeemed,  3200 

by  whom  payable,  1920 

liAND  TRXnSFER  ACT,  1876, 

operation  of,  1514 
LAPSE 

of  devises  and  bequests,  2926—2933 
general  rule,  2926 
sum  forgiven,  2927 
distinction  in  the  case  of  joint 
tenants  and  tenants  in  com- 
mon, 2928 
beneficial  interest,  or  charge,  or 

sum  due  to  creditors,  2929 
estates  tail,  2933 
gifts  to  children,  2933 
to  whom  a  lapsed  estate  or  inter- 
est goes,  2930—2 
of  benefice,  1539 
LAW, 

testator  presumed  to  know,  2810 

LEASE.    See  Rent — Resebyation. 
contract  for,  not  part  of  title  to,  658a 
defined  and  distinguished  from  an 

assignment  and  an  underlease,  1893 
where  a  deed  is  a  lease,  or  only  an 

agreement  for  a,  1894, 1695 
who  may  lease,  1896 — 1910 
by  mortgagor,  1068a 
by  a  mortgagee,  998,  998a,  1068a 
to  a  mortgagee,  1008 
by  a  tenant  for  life.  448d,  448e,  1897, 

1906 
by  tenant  for  life  and  remainderman 

or  reversioner,  1898 
by  tenants  in  tail  or  husbands  seised 

in  right  of  their  wives,  1899—1903 
by  tenant  in  fee  whose  wife  is  en- 
dowed, 1909 
by  joint  tenants,  tenants  in  common, 

and  coparceners,  612—617,  1910 
by  or  to  married  women,  1906,  1906, 

3166—8 
by  a  tenant  in  dower,  448a,  491a 
by  or  to  infants,  1905, 1906,  3304—8 
operative  words,  1911 
beginning  and  ending  of,  563 — 7 
tenancy  from  year  to  year,  659 — 561 
grant  of  residue  of  term  after  the 

death  of  the  termor,  1913 
for  life,  in  futuro,  1914 


LEASE  (continued'), 

executors  usually  named,  308S 

timber,  1915 

lessee  not  estopped  by  description. 

1916 
premium  for,  758a 
rent,  1917 

improvements,  667a 
where  entry  is  necessary,  1922 
assignment  or  underletting,   185 — 7, 

1923—8 
tithe  rentcharge  and  land  tax,  1919 
disagreeing  to  a  term,  1921 
covenant  not  to  alien,  1930 — 3 
covenant  to  perform    covenants  in 

original  lease,  1934 
usual  covenants  and  clauses,  1935 — 7 
obligation  of  lessee's  covenants,  1820, 

1821,  1938 
renewal,  727, 1939—1945 
effect  of  taking  a  new  lease,  1946 
of  incorporeal  hereditaments,  1912 
of  charity  property,  1947 
constructive  notice  of  covenants,  1948 
underlease,  1893,  1948,  1948a 
right  of  entry  on,  1949 
of  copyholds,  1950,  1950a 
must  be  by  deed,  1951 
remedies  for  rent  and  covenants  not 

to  be  extinguished  by  merger  of 

reversion,  1952, 1953 
condition  against  assignment,  185—7, 

1929 
condition  and  covenant  for  the  re- 
sumption of  land,  281 
effect  of,  on  dower  or  frcebench,  518, 

644 
to  a  corporation  sole,  1333 
waiver  of  forfeiture  for  breach  of  con- 
dition, 1541 
where  surrender  of   lease  does  not 

affect  interests  created  by  lessee, 

1613 
assignment  of  parcels  in  a  lease,  the 

date  of  which  is  misreclted,  1744 
concise,  under  the  stat.  8  &  9  Vict,  a 

124,  par.  2234 
in  consideration  of  a  loan,  2440 
severing  a  joint  tenancy,  617 
leases    and    agreements    for   leases 

under  stat.  19  &  20  Vict.  c.  120,  etc., 

par,  1906—8 
leases  under  stat.  40  ^  41  Vict.  c.  18, 

448a,  448f,  1908 
leases  under  stat.  46  &  46  Viet.  o.  tt, 

448d— m,  1908 

LEASES  UNDER  POWEBfi, 

reasons  of  giving  powers  of  leasing  U* 
tenants  for  life,  2154 
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LEASES  UNDER  POWERS  (conHnued). 
restrictions  construed  strictly  against 

tenants  for  life,  2155 
powers  to  lease  in  a  bargain  and  sale 

or  covenants  to  stand  seised,  2156 
such  powers  may  be  exercised  toties 

quoties,  2157 
usual  restrictions,  2158 

instrument  by  which  power  is  to 

be  executed,  2159,  21H0 
lands  to  be  let,  2161—3 
commencement  of  the  lease,  2164, 

2165 
duration  of  the  lease,  2166,  2167 

reservation,  2168—2170 
conditions  and  covenants,  2171 
—4 
relief  against  defective  execution  of 
powers  of  leasing,  2175-7-2188 
equitable  relief,  2175 
statutory  relief,  2176—2183 
by    archbishops,    bishops,    collies, 
deans  and  chapters,  hospitals,  par- 
sons, and  vicars,  page  783,  a.  (a) 

LEASE  FOR  A  YEAR, 

where   recital  or  mention  of    it  is 

sufficient,  2097 
dispensed  with,  2104 — 7 

LEASE  AND  RELEASE, 
described,  2096 
where  recital  of   lease  for   a   year 

sufficient,  2097 
lease  for  a  year  now  dispensed  with, 

2104—7 
consideration,  2098 
who  should  be  the  releasee,  2099 
releasee   seised  and    uses   executed 

without  his  assent,  2100 
where  adopted,  615—617,  2101 
has  no  tortious  operation.  2102 
in  execution  of  a  power,  2116 

LEASEHOLDS.     See  Terms. 

conversion  when  necessary,  3421 
where  **  real  estate  '*  includes,  2953 

LEGACIES.  iSr'^ Administration— Be- 
quests— Construction — Will. 

LEGACY  DUTY,  page  564,  n.  (a) 
where  annuity  is  subject  to,  62,  63 
on  charitable  legacies,  762 
consequent  on  direction  for  conver- 
sion, 3430 

LEGAL  ESTATE, 

where  an  immediate  ap[)ointee  takes 
the,  2150 

LEGAL  INTERESTS,  655—9 

LETTERS  PATENT,  2562,  2563 


LICENCES 

to  assign,  underlet,  etc.,  185,  186 
to  copyholders,  for  leasing,  19o6a 

LEBN, 

defined,  974—6 

l^ral,976 

equitable,  976,  977 

enforcing,  978 

of  a  solicitor  for  costs,  978 

of  a  joint  tenant,  979 

of  a  trustee,  980 

of  annuitants,  981 

under  covenantsto  settle  or  chaise,  982 

vendor's,  1676—9 

within  the  Mortmain  Act,  757 
—758a 

LIFE,  ESTATES  FOR,  438— 448o 

*    definition  of,  438 
•       different  kinds  of,  439 
V      ^ov  created,  377,  396,  440 

*  ecclesiastical  persons  and  tenants  of 

civil  offices  have,  444 
determinable  on  a  contingency,  445 
alienation  by  tenant  for  life,  446 
concealment  of  death  by  cestui  que 

vie,  447 
surrender  of,  2049—2063 
merger  of,  3405a — 3420 

LIFE,  TENANT  FOR, 

under  Settled  Estates  Act,  1877. 

powers  of,  448a 
under  Settled  Land  Act.  1882. 
definitions  of,  etc.,  448b 
powers  of  sale,    enfranchisement, 

exchange,  partition,  transfer  of 

incumbrances,      mortgage     for 

equality  money,  448c 
powers  of  leasing  generally,  448d 
powers  of  leasingforspeci^  objects, 

surrendering  and  granting  new 

leases,  and  granting  licences  for 

leasing,  448e 
restriction  of  powers  In  case  of  man> 

sion  house,  demesnes,  and  lands 

occupied  therewith,  448f 
powers  of  appropriation  for  streets, 

open  spaces,  etc.,  448g 
powers  of  completion  of  sale,  lease, 

etc.,  by  deed,  448h 
powers  of  making  improvements, 

448i 
powers  of  entering  into  contTac:s, 

448k 
character  of  powers  of  tenant  for 

life,  4481 
trustee  for   all  parties  interestnL 

448m 
of  undivided  share  may  concur  with. 

others,  650a 
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LIFE,  TENANT  FOR  (cofUinned), 

under  Settled  Land  Act,  1882  (pon- 
tinned), 
powers  of  tenant  pour  autre  vie, 
U40a 
under     Places     of    Worship     Sites 

Amendment  Act,  1882, 
powers  of,  to  grant,  etc.,  448o 
obligation  to  pay  debts  and  keep  down 
interest,  1876—1880 
alienation  by,  1535,  1536 
leases    by,  1897—1908,    2154,   2155, 

2514 
purchase  by,  2369 
waste  by,  3378—3401 
covenant  by,  2262 

LIGHT, 

right  to,  149,  n.  (d) 
claim  to,  by  prescription,  14B3 
title  to,  by  immemorial  enjoyment, 
1458 

LIMITATION.  See  C0NDITI0N,-EXE- 
CUTOBY  Devise. 

words  of,  necessary  in  a  confirmation 
to  enlarge  an  estate.  2040 

words  of,  unnecessary  in  case  of  release 
•  by  way  of  mitter  Testate  or  mitter 
le  droit,  1979,  1980 

different  senses  of  the  word,  162 

general  or  special,  1 6.3 — 5 

direct,  167 

indirect,  167 

special  limitations  called  conditions  in 
law,  166 

effect  of  invalidity  of  special  limita- 
tions, 257,  258 

in  resti-aint  of  marriage,  201 — 228 

limitations  not  construed  equitable  to 
support  them,  856 

same  limitations  operating  in  different 
characters,  878 

a  remainder,  rather  than  an  executory 
limitation,  not  byway  of  remainder, 
879 

effect  of  recovery  on  special  or  colla- 
teral, 2684 

restriction  on  executory,  882a 

LIMITATIONS,    STATUTE    OF.       See 

Statutes  (List  of)  21  Jac.  1,  c.  16 ; 

8  &  4  W.  4,  c.  27,  and  37  &  38  Vict. 

c.  57,  and  Appendix, 
operation  of,  as  regards  debts,  1338, 

1339 
title  depending  on,  1616 — 1168a,  1621 
length  of  title  under,  1616,1617, 1618a 
liquidation  by  arrangement,  1609 — 

1610f 


LIS  PENDENS, 

registration  of,  1206—1208 

LIVERY.    See  Feoffment. 
things  lying  in,  14 

LORD.    See  Copyholds— Escheat. 
paramount,  285 
mesne  or  middle,  285 
grant  to  loid  and  tenants,  1739 

LORDS,  HOUSE  OF, 

effoct  of  decision  of,  1632 

LUNATICS    AND   OTHER    PERSONS 
OF  UNSOUND  MIND, 
lunatic  trustees,  and  mortgagees,  and 
personal  representatives,  3133 — 7 
.    •  contracts  or  other  acts  of,  3339 — 3340 
partition  by,  639,  1966 
conveyance  by,  3341,  3342 
purchases  by,  2445,  3341 
wills  of,  3344 
benefices  of,  3345 
copyholds  of,  2723 

presumption  of  sanity  or  insanity,  3343 
powers  conferred  by  Lunacy  Regula- 
tion Act,  and  stat.  18  Vict.  c.  13, 
and  25  and  26  Vict.  c.  86,  par.  3346 
—8 

MAINTENANCE, 

wife's  equity  to,  3274 

ofinfants,  3323— 3382a.  &<•  Infants. 
Maintenance,  i.e.,  intermeddling  in  a 
suit,  2419 

MANOR, 

defined,  xcvi 

lay  in  livery,  14 

granted  by  copy,  300 

extinction  of,  317 

what  passes  by  the  term,  1763 

reputed,  1763 

MANORIAL  RIGHTS, 
extinction  of,  309—316 
commutation  of,  318 — 359a 

MARK, 

instead  of  signature,  2452 

MARKET, 

right  to  hold,  1 44 

included  in  conveyance  of   manor, 
144a 

MARRIAGE, 

consent  to  a,  178—182 
restraint  of,  201,  2430 

conditions  subsequent  and  condi- 
tional limitations  in  restraint 
of  marriage  generally,  201 
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MABRIAGE  (continued), 
restraint  of  (continued), 

conditions  and  conditional  limita- 
tions in  restraint  of  marriage  in 
particular  cases,  202 — 6 
reasons  of  the  distinction  as  to 
personalty,  between  conditions 
subsequent  and  conditional 
limitations  in  restraint  of  mar- 
riage, 207 
illustrations  of  the  distinction, 

208 
conditions  precedent  in  restraint 
of   marriage,  in  the   case  of 
personal  estate,  209 
restraints  on  marriage  by  way  of 
special  or  collateral  limita- 
tion, 210 
in  the  case  of  real  estate, 

211,  212 
in  the  case  of  personalty,  213 
of  a  debtor  or  creditor,  1347 
clandestine  marriage  contracts,  2371 
frauds  on,  2372,  2373 
marriage  brokage  contracts,  2427 
contracts  to  facilitate  marriage,  2429 


MARRIAGE  SETTLEMENT.  See  Set- 
tlement. 

what  acovenantto  settle  or  settlement 
comprises,  2284—2291,  3263,  3253a 

where  articles  and  settlement  vary, 
2292 

clause  of  accruer,  2293 

loan  to  husband,  2294 

preference  of  children  claiming  under 
a  settlement  on  a  second  marriage 
over  volunteers  under  a  settlement 
on  a  first  marriage,  2296 

direction  to  make  a,  2296 

mode  of  settling  a  fortune  on  a 
daughter,  2297,  2298 

execution  of  marriage  articles,  2302 

on  a  ward  of  CJourt,  2303 

by  an  infant  lady  voidable,  2301a 

by  a  lady  shortly  after  her  majority, 
2304,  2306 

limitation  to  the  executors  or  adminis- 
trators of  the  settlor,  2306 

frauds  on  marital  rights  or  expecta- 
tions, 2307 

ante-nuptial  revocation  of,  3288 

by  an  infant,  2301a,  3310,  3311 

setting  aside,  reforming,  or  varying, 
2299,  2600,  2603 

mutual  covenant  to  settle  property, 
2301 

made  under  apprehension  of  death, 
2300 


MARRUGE      SETTLEMENT        C<*«»- 

tin>tied). 

on  marriage  with  deceased  wife's 
sister,  2306 

where  a  power  of  revocation  should  be 
inserted,  2300 

for  what  purposes  a  power  of  revoca- 
tion may  w  exercised,  2309 

where  void  against  creditors,  2375 — 
2390 


MARRIED  WOMEN. 

devise  to,  not  a  trust,  719 

release  of  money  due  to,  2013 

covenants  to  stand  seised  to  nae  oi, 
2092 

protectors  of  settlements,  2186,  219S 

dispositions  by,  under  the  Fines  and 
Recoveries  Act,  2227— 2232a 

frauds  on  marital  rights  or  expecta- 
tions, C307 

estoppel  in  favour  of,  2547 

copyholds  of,  2723, 3183 

how  husband  and  wife  regarded. 
3162 

legal  disability  of,  3164r-3191 

fine  or  recovery  by,  3166 

general  rule  as  to*  disposition  of  their 
real  estate,  3164—3166 

deeds  by,  3165 

leases  to  and  by,  3166 — 8 

cannot  bind  themselves  by  coveoant, 
2261 

disclaimers,  3169 

wills,  3170— 2a 

surrenders  of  copyholds,  3173,  3174 

restraints  on  alienation  by,  1614, 3234 
—3239a 

sale  by,  3179 

mort^iges  of  estates  of,  1094 

execution  of  powers  by,  3165,  3175 

power  not  confined  to  coverture, 
3176 

purchase,  2446,  3176—8 

exchange,  3180 

pikrtition,  639, 1973 

constituting  attorney,  3181 

performance  of  condition,  3165 

legacies  to,  3182 

election,  3184 

accepting  and  acting  in  the  office 
of  trustee,  executrix,  or  adminis- 
tratrix, 3186a 

protection  of  property  of  wife  de- 
serted, 3186—3191 

assignment  or  mortgage  of  chose  ia 
action,  3186 

wife  judicially  separated  considered 
as  a  feme  sole,  3186 — 3191 
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MABBIED  WOMEN  ^continued). 

powers  which  hnsband  and  wife  have 
of  contracting  with,  and  giving  and 
granting  tu  each  other,  3192 — i 
contracts  before  marriage,  3192 
contracts  after  marriage,  3198, 

8193a 
gifts  and  grants  after  marriage, 
3194,  3240—2 
interest  of  the  husband  in  the  wife's 
property,  3195— 3204a 
real  estate,  3195 
chattels  real,  3196 
chattels  personal,  3197—3200 
arrears  of  income  of  wife's  choses  in 

action,  3203 
release  by  husband,  3204 
disposition   of  the  reversionary  in- 
terests of,  3201,  3202 
land  tax  redeemed,  3200 
pin  money,  3205,  3206 
paraphernalia,  3207.  3208 
separate  estate,  3209— 3253a 
how  acquired,  3209—3227 
power  of  disposing  of  it,  3228 — 

3233 
life  interest  for  separate  use,  with 

a  reversion,  3233 
restrictions  against  alienation  or 

anticipation,  3284— 3239b 
gifts  to  the  husband  by  the  wife, 

3240—2 
husband's  marital  right,  3243 
liabiHty  of,  3244^3252 
effect  of  covenant  to  settle  pro- 
perty, or  marriage  settlement 
on,  3253,  3253a 
power  of  trustees  of  wife's  personalty 
not  settled  to  her  separate  use,  3254 
wife's  equity  to  a  settlement,  3254 — 
3273 
when  defendant, 

against  her  husband,  8255 — 8 
against  his  assignees  or  ven- 
dees, 3259—63 
when  plaintiff,  3264 
amount  to  be  settled,  8265 
limitations    of    the    settlement, 

3266 
substitute  for  a  settlement,  8267 
waived,  lost,  or  suspended,  3268 — 

3272 
none  by  the  Scotch  law,  3273 
wife's  equity  to  a  maintenance,  3274 
deeds  of  separation,  3275--.3286a 
ante-nuptial  revocation  of  a  settle- 
ment, 3288 
barring  the  wife's  share  of  personalty, 

3289 
power  of  advancement,  3287 


MARRIED  WOMEN  (continued), 

loss  of  rights  on  dissolution  of  mar- 
riage, 3290 
liability  to  criminal  proceedings  by 
husband,  3291a 

MARSHALLING 

of  assets,  1399-^1405 

MERGER, 

defined,  8405a 

conditional  fees,  392 

particular  estate,  1990 

estates  tail,  3406 

estates  tail,  after  possibility  of  issue 

extinct,  3407 
estates  for  life,  3407 
estates  for  years,  3408 
estates  by  statute,  recognisance,  or 

elegit,  3409 
estates  in  autre  droit,  8410 
estates  in  joint  tenancy,  8411,  8412 
charges,  3414—3417 
tithes,  or  tithe  rentcharge,  11(X— 118 
effect  on  third  persons,  3413 
what  will  prevent,  3418 
not  favoured,  3419,  3420 
of  equitable   in  legal  estate,   1108, 

1288 
reversion  will  not  merge,  1990 

MESSUAGE, 

what  passes  by  the  term,  1761 

MINERALS, 

exceptions,  reservations,  sales,  ex- 
changes, and  partitions  of,  3160, 
3161,  3161a 

MINES, 

distinguished  from  quarries,  2534 
dower  of,  480 
conveyance  of,  1754, 1767 
waste  in,  8392—4 

MISTAKE, 
in  a  deed, 

in  the  date,  1728 

in  the  parties,  1735,  2498 

in  a  recital,  1744 

in  the  parcels  or  subject,  1756, 

2499 
in  the  nature  of  the  instrument, 

2500 
generally,  2497—2504 
in  a  will,  where  rectified,  2745 
not  presumed,  2811 
in  name  or  description  of  devisee 

or  legatee,  2842 
in  description  of  parcels,  2950 
payment  by,  1664,  n.  (J) 
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MOKKT.    &^  Words. 

agreed  or  directed  to  be  laid  out  in 
Und,  regarded  as  converted,  3423 
curtesy  of,  459 
disposition  of,  2226 
passes  by  term ''  Undr,"  etc..  2960 
delivery  of,  712 

acknowledgment  of  payment  of  pur- 
chase or  mortgage  money,  1839, 
1839a 

MONTH, 

meaning  calendar  month,  172 

MONUMENT, 

bequest  to  keep  up  a,  3039 

MORTGAGE.    Sec  Debts. 
defined,  986 
in  the  form  of  an  absolute  conveyance 

or  assignment,  987 
by  way  of  trust  for  sale,  1062 
Welsh  mortgnge,  989 
purchases  with  right  of  repurchase, 

990-6 
wife  of  mortgagee  not  dowable,  485 
where  money  is  advanced  by  two  per- 
sons in  unequal  shares,  605 
severing  a  joint  tenancy.  619,  620 
money  within  the  Mortmain  Act,  753. 

755,  756a 
power  appendant,  not  destroyed  by, 

947 
debt,  out  of  what  payable,  1389 
power  to  raise  costs  of  mortgage,  927 
under  degree  for  payment  of  debts, 

1371 
forfeiture  of  mortgaged  estates,  1527 
purchases  by  mortgagees,  2364—7 
with  notice  of  another's  title,  2404 — 

9a 
estates  passing  under  a  general  devise 

under  the  old  law,  2956 
but  not  under  the  new  law,  2957  - 
power  to  executors  to  convey  mort- 
gage estate,  1110 
of  property  of  person  electing,  3448 
mortgagor  barred  by  Statute  of  Limi- 
tations, 1497 
estates,  etc.,  of  mortgagees  of  unsound 

mind,  3133,  3134,  3137 
judgments,  etc.,  against  mortgagees 
who  have  been  paid  ofE,  1113,  1114 
power  of  marriea   women  as  bare 
trustees  to  convey,  3174 
I.  Legal  Mortga^e^t  of  Real  Projferty. 
what  may  be  mortgaged,  996 
mortgagee's  estate,  997,  997a 
mortgagee's  rights  as  to  possession, 
timber,  and  leases,  998, 998a,  1068a 
mortgagee's  liability  to  account,  998, 
999 


I 


MORTGAGE  (coiUiftfied). 
I.  Legal  Mortgage*  of  Real  Prnperty 
{eoHtiaued). 
mortgagee's    obligation    to    transfer 

insteaid  of  re-conveying,  1111a 
attornment,  1001 
interest,  1002—7 

conversioD  into  principal,  1003. 

1008a 
increase  of.  on  default  in  r^olar 

payment,  1004 
is  apportionable,  1005 
arrears  of,  1006,  1007 
leases  to  the  mortgagee,  1008 
limit  to  mortgagee's  advantage.  1002 
what  the  mortgagee  may  add  to  his 

debt,  1009 
charge  for  management.  1009 
allowance  for  receiver.  1009 
rights  of  a  mortgagee  of  a  West  Ind«an 

estate,  1010 
mortgage  of  an  advowson.  88,  10 II 
pre-emption,  1012 

production  of  deeds  by  mortgagee,!  01 3 
mortgagee    ejecting   or    refusing   a 

tenant,  1015 
priority  of    charges  and    securities, 

1016—1021 
tacking,  1016—1019 
lx>8tponement  of  a  prior  mortgagee, 
independently  of  tacking,  1022. 1023. 
2404 
concealment  of,  by  mortgagor,  or  fialsi- 
f  ying  pedigree,  1022.  page  689,  zi.  (^) 
right  of  mortgagee  trum  trustee  of 

company,  1024 
foreclosure,  1025—1030 
sale,  996a,  1031—1043.  1061 
power  to  mortgage  under  the  stat.  22  & 
23  Vict.c.  36,  SS.14— 18,  par.967— 971 
powers  to  sell,  insure,  and  appoint 
receiver,  under  the  stat.  23  &  24 
Vict.  c.  145,  pir.  1039 
powers  as  to  sale,  insurance,  receiver, 
and  timber,  under  stat.  44  &  45 
Vict.  c.  41.  ss.  19—24.  1040—1052 
concurrent  remedies   of    mortgagee, 

1063—5 
mortgagor's  estate,  1056 
equity  of  redemption, 
nature  of,  1056 
where  the  mortgage  is  by  way  of 

trust  for  sale,  1062 
cannot  be  controlled,  1057, 1058 
incidents,  1059 
redemption  of  part,  1060 
redemption  of  one  estate,  1060 
who  may  redeem,  1061 — 3 
extinguishment  or  lossof ,  1063 — 6 
mortgage  of,  1079 
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MOBTGAGE  (eontinued). 

I.  Legal  Mortgaaet  of  Real  Property 
(jcantinuea). 
equity  of  redemption  (eofUimted), 
subject  to    old  uses  or  trusts, 

1094 
right  of  purchaser  of,  1106 
does  not  escheat,  1115,  1482 
devolution  of  mortgage  estates  on 

death,  997a 
consolidation  of,  1060a 
restriction  on  consolidation  of,  1060b 
annual  rests,  1067 

right  ot  mortgagor  as  r^ards  posses- 
sion,   rents,    timber,    and    leases, 
1068,  1068a 
power  for  mortgagor  to  inspect  title 

deeds,  1013 
expenditure  by  mortgagee,  1069 
of  copyhold,  1070 

how  made,  1070, 1071 
how  vacated,  1072 
mortgagee    frequently  not    ad- 
mitted, 1072 
what  acts  a  mortgagee  can  do 
before  admittance,  1073,  1074 
consequences  of  the  admittance 

of  the  mortgagee,  1076,  1077 
second  surrender,  1078 
of  freeholds  and  copyholds  together, 

1080 
of  leaseholds,  1081— -1088 
rent  instead  of  interest,  1084 
for  costs,  1085 

conveyance  in  trust  to  sell,  1086 
by  a  tenant  in  tail,  1087 
defective  mortgage,  1088 
payment  of  debt,  1089—1093 
of  wife's  estate,  1094, 1005,  3200 
first  mortgagee  answerable  to  second, 
1096  [1097 

registration  of  a  mortgage  not  notice, 
protection  of  a  mortgagee  by  regis- 
tration, 1097 
assignment  of  mortgage,  1098 — 1102 
what  a  purchaser  of  a  mortgage  has  a 

right  to,  1103 
gift  of  a  mortgage  security,  1104 
devise  by  a  mortgagee,  1014,  1105, 
2787,  2966,  2967 
by  a  mortgagor,  2787,  2958 
right  of  second  equitable  mortgagee, 

1106 
extinguishment   of    mortgage  debt, 

1107,1108 
reconveyance,  1109 — 1112 
judgments  against  mortgagees  who 

have  been  paid  off,  1113, 1114 
death  of   mortgagor   intestate,  and 
without  heirs,  1115, 1432 


MORTGAGE  (eontinutd). 
I.  Legal  Mortgages  of  Real  Property 
(eontinued). 
right  of  executors  of  mortgagee,  1116 
only  a  partial  execution  of  a  power 

of  appointment,  2119 
statutory  moHgage,  1116a 

II.  Equitable  Mortgages  of  Real  Property, 

how  created,  1117,  1118 
further  advances,  1119.  1120 
priority,  1121—5,  2404—2413 

III.  Mortgages  of  Personal  Property,  See 

ASSIONMEXT. 

distinguished  from  pledge,  1128 

stock,  1129 

a  fund  in  Court,  2420 

non-delivery  of  possession,  1130 

priority,  1131 

tacking,  1132 

application  of  balance  of  mortgage 

security,  1133 
redemption,  1134 
sale,  1134 
indemnity,  1136 
of  a  ship,  1136— 1144 

MORTMAIN, 

alienation  in,  1532, 1533 

MORTMAIN  ACT, 
title  of,  739 
preamble,  739* 

enactments  by  s.  1,  par.  740—2 
extension  of  these  bys.  3,  par.  748, 749 
enactments  by  s.  2,  par.  743,  744 
enactments  of  9  Geo.  4,  c.  85,  in  ex- 
planation of  s.  2  of  the  Mortmain 
Act,  745—7 
provisions  by  recent  statutes  on  the 

same  subject,  786 — 811a 
objects  of,  760 

leaning  of  the  authorities,  751 
cases  within  the  Act, 
terms,  752 

charges  on  realty,  753 
estates  in  mort£^^^,  753 
money  to    exonerate   lands    In 

mortmain,  754 
money  on  tolls,  rates,  railways, 

and  canals,  755 
profits  from  mooring  chains,  755 
navigation  shares,  755 
judgment  debts,  755 
money  to  be  expended  in  the  erec- 
tion or  repair  of  buildings,  756 
lienforpurcnasemoney,757— 758a 
proceeds  of  sale  of  land,  759 
bequest  to  restore  tithes,  760 
secret  reservation  of  life  interest 
to  grantor,  761 
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MORTMAIN  ACT  {continued). 

caseB  not  within  the  Act,  755a,  763^ 
786 

bonds  secoring  money  borrowed 
under  a  prirate  Act,  being 
mortgages  of  rates,  755a 

trosts  for  the  Universities,  or 
for  colleges  therein,  or  for 
Eton,  Winchester,  or  West- 
minster, 763 

Scotch  property,  764 

Irish  property,  766 

Colonial  propierty,  766 

discretionary  investment,  767 

devise  by  a  freeman  of  London, 
768 

melioratiott  of  lands  in  mortmain, 
769 

endowment  of  churches,  770 

gifts  to  Licorporated  Church 
Building  Society,  770 

establishment  of  a  school  or  hos- 
pital, 770 

policies,  771 

arrears  of  rent,  772 

devise  for  certain  poor  families, 
773 

railway  debentures,  774 

shares  in  a  company,  776,  776  ; 
but  see  766 

covenant  to  Invest  money  on 
charitable  ftiists,  777 

bequest  as  an  inducement  to  bring 
lands  into  mortmain,  778,  779 

devise  or  bequest  which  on  the 
face  of  It  is  absolute,  780,  781 

exemptions  by  other  statutes, 
782—4 

licence  to  hold  In  mortmain, 
without  enabling  corporate 
bodies  to  take  otherwise  than 
under  the  Mortmain  Act,  785 

MURDER, 

forfeiture  for,  1519—1626 

NAME, 

of  party  to  a  deed,  1756 
of  devisee  or  legatee, 
mistake  in,  2842 
blank  for,  2843 
initials,  2844 
arbitrary  signs  for,  2844 
misnomer  oi  a  corporation,  3368, 
3369 

NATURALIZATIOK,  3364 

NEW  RIVER 

shares  are  real  property,  4 


NEXT  OF  KIN, 

limitations  to,  881 

exclusion  of,  722,  3079,  30«0 

right  of,  under  the  Statute  of  Distri- 
butions, 1406—1420;  or  the  cm- 
toms  of  London  and  York,  1421 — 9 

their  title  to  undispoeed-of  produce 
of  real  estate,  or  money  directed 
to  be  converted,  or  of  the  produce 
thereof,  3432—6 

NOMINATION 

to  a  benefice,  88 

NON  COMPOS  MENTIS.    ^  LUKATIC. 

NOTICE, 

of  judgments,  1216—1221 

not  necessary  to  priority  of  equitable 
mortgage,  1022 

necessity  of,  on  assignment,  9069 

mortgage  or  conveyance  with  notioe 
of  another's  title,  2404 — ^2413 

doctrine  of  notice  applies  to  pro- 
perty in  a  register  county,  2405 

registration  is  not  notioe,  2410 

actual,  2406,  2407 

constructive,  2406,  2408— 24II 

time  of,  2412 

protection  of  a  nurchaser  against 
claims  of  which  he  has  notice,  241$ 

OBLIGATION, 
rdease  of,  2015 

OBLITERATION 

in  a  will,  2774 

OCCUPANCY,  1435— 1440a 
estate  pour  autre  vie, 

common  occupancy  of,  1438 
special  occupancy  of,  1436,  1437 

OFFICER, 

assignment  of  pay,  etc.,  by,  2416 — 
2418 

OFFICES,  149,  n.  Qd) 

assignments  of  income,  2416 — ^2418 
persons  holding  civil  offices  are  quasi 

tenants  for  Ufe,  444 
entail  of,  422 

OPERATIVE  PART,  1747, 1748 

ORDERS.    Set  Yestino  ObDBH. 

to  have  effect  of  judgments,  1184 — 8 
registration  of,  1189  et  ieq. 

OWNERSHIP, 
defined,  1 
three  kinds  of,  362 
division  of»  into  portions,  362 — 8 

PANNAGE, 

defined,  128a 

PARAPHERNALIA,  3207,  3208 
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PARCELS, 

in  a  deed,  1749—1778 
in  a  will,  2949—2964 
I.  Parcels  generality  1749 — 1768a 
territori^  divisions,  1749 
old,  general,  or  vague  descriptions, 

1750 
stating  qoantitj,  1761 
property  not  included  where  it  would 

work  a  forfeiture,  1752 
'  general  words,  1753, 1759a,  1768a 
reversion  clause,  1753 
"  aU  the  estate,"  etc.,  1753, 1753a 
means  to  attain  or   use  the  thing 

granted,  1754 
fruits,  incidents,  andaccessoriefl,  1764 
certainty  in  the  subject-matter,  1765 
erroneous  description,  1756 
mistake  in  quantity,  2499 
effect  of  adding  words  of  a  general 

character,  1757, 1768 
n.  Particular  Suhjecte  of  Property  ^  1769 

—1774 
all  lands  or  goods,  1759 
allotments,  1773 
commons,  1754, 1771 
com.  1766 
cottage,  1762 
farm,  1760 
fruit,  1766 
grass,  1766 
house,  1764,  1761 
land,  1764,  1759 
machinery,  1774 
manor,  1763 
messuage,  1761 
mines,  1764, 1767 
pool,  1768 
profits,  1766a 
rectory,  1764 
remainders  and  reversions,  1769 

share,  1770 
trees,  1754,  1766 
toft,  1765 
vicarage,  1764 
water,  1768 
wool,  1766 
ni.  Exceptions^  1775—8 

PARENTS, 

consent  of,  to  marriage,  179 
frauds  by,  2363—6 
frauds  on,  2371 
bequest  to,  2846—9 

PARISHIONERS, 

gift  or  grant  to,  1739 
purchases  by,  3371,  3371a 

PARISH  OR  PARISH  CHURCH, 
gifts  to,  2890 


PARK,  139,  142 

PAROL 

conveyances,  1611 

PARTICULAR  ESTATE, 
what  is,  834 

PARTICULARS   OF  SALE,  1636. 
Conditions  of  Sale. 


See 


PARTIES, 

either  active  or  passive,  1730 

who  must  be,  1731 

how  designated,  1730 

when  a  person  need  not  be  named  as  a 

party  in  the  premises,  1732 
arrangement  of,  1734 
description  of,  1735 
where  some  are  capable  and  others  not^ 

1736 
who  may  be  grantors  or  grantees, 

1737— 1739a 
acting  by  attorney,  1740 

PARTITION, 
defined,  1964 
voluntary, 

by  persons   competent  to  bind 

their  interests,  1965 
by  infants,  tenants  in  tail,  and 

husbands  and  wives,  1973 
by  tenants  for  life,  and  limited 
owners  under  Settled  Land  Act, 
1882,  par.  1973a 
compulsory,  1966 
modes  of  effecting,  1967—1971 
mode  of  division,  1972 
implied  condition,  1974 
deed  required,  1976 
by  joint  tenants,  624 
by  coparceners,  639 
by  lunatics,  639 
by  tenants  in  common,  652 — 4 
rent  for  owelty  or  equality,  642 
eviction  of  share,  1974 

PARTNERSHIP, 

property  purchased  by  A,  9,  606, 3437 
release  of  money,  2018 

PEDIGREE, 

falsifying,,  page  689,  n.  (b) 

PEERAGE, 

condition  requiring  acquisition  of,  20 

PENALTY, 

of  a  bond,  2239,  2262 

PENDENTE  LITE, 

assignment,  2419—2421 

PENSION, 

assignment  of,  2417 
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PER, 

coming  in,  in  the,  1431 

PER  CAPITA, 

where  legatees  take,  30U— 301T 

PER  STtRPBS, 

where  legatees  take,  SOU^SOl? 

PERPETUITIES, 

role  against,  882,  882a 

in  the  case  of  powers,  931 
charities,  737,  738 
other  objects,  3039 

PERSONAL  PROPERTY.  See  Chattbia 

when  treated  as  realty,  9 

when  rent  is,  54 

in  joint  tenancy  or  common,  not  in  co- 
parcenary, 598 

nses  of,  are  trusts,  694 

the  primary  fund  for  payment  of  debts 
and  legacies,  1386 

PEWS,  149,  n.  id) 

PIN  MONEY,  3205,  3206 

PITS, 

waste  in,  3392—4 

PLEDGE, 

mortgage  distinguished  from  a,  1128 

PLOUGHBOTE,  125,  448 

POLICIES, 

not  within  the  Mortmain  Act,  771 
covenant  to  keep  on  foot,  1828 
assignment  of,  2426 

PORTIONS, 
defined,  3317 

out  of  what  payable,  1389 
raising,  3319—3321 
interest,  3319 
satisfaction  of,  3464^3470 

POSSESSION, 

distinguished  from  ownership  of  land, 

360—8 
different  kinds  of,  659 
of  tenant  for  years,  551 — 553 
adverse,  891, 1460—1474 
postponement  of,  after  vesting,  883 
of  one  coparcener,  joint  tenant,  or 
tenant  in  common  was  the  posses- 
sion of  the  other,  but  it  is  not  now, 
1469,  1486 
entry  not  to  be  deemed,  1486 
of  younger  brother  or  other  relative, 

1470, 1486 
when  delivery  of  necessary,  2069 
where  taking  possession  waives  objec- 
tions, 1633 


POSSIBILITY.  i<i»/»  Contingent  LsTKK- 

ESTS — ^EXECUTOBT  iNTEREffTS. 

meaning  of  a,  890 

bare  or  mere,  892 

on  a  possibility.  247 

of  reverter,  834,  862,  890 

not  releasable,  2010 

assignments  of  (lossibilities,  2421—6 

POST, 

coming  in,  in  the,  1431 

POSTHUMOUS  CHILD, 
rights  of,  850,  1273 

POST-OBIT  BONDS^  etc,  2348,  2349 

POUR  AUTRE  VIE  ESTATES, 
not  strictly  entailable,  422,  423 
devise  of,  2790 
occupancy  of,  1436 — 9 

POWERS.    See  Appoixtmbxt — T«ka«ic8 

UXDEB  POWEBS. 

defined,  894 

different  kinds  of  powe;^  894 — 90C 
common  law  powers,  895.  896 
statutory  powers,  896,  896 
powers  by  way  of  use,  895,  897 
powers  of  attorney,  896.  See  At- 
torney. 
powers  of  appointment,  898,  899 
powers  of  revocation,  898,  899 
connected  or  unconnected  with 

an  interest,  901 
relating  to  the   land    and    col- 

lateral,  902 
powers  appendant,  appurtenant, 
and  collateral,  or  in  gross,  903 
naked  powers,  903 
general  and  particular  powers, 
904 
in  the  nature  of  a  trust,  or  containing 

a  gift  by  implication,  905 
how  an  estate  passes  in  the  case  of  an 

appointment,  896 
to  whom  powers  may  be  g^ven  or  re- 
served, 900 
power  of  disposition  by  will  not  con- 
stituting a  power  of  appointment, 
906 
creation  of  powers,  907 — 910 

indication  of  intention  suflicient, 

907 
forms  required,  908 
where  a  consideration  is  neces- 
sary, 909 
a  commensurate  seisin  required, 

910 
the  land  should  be  conveyed  to 
the  releasee,  etc.,  and  not  to 
his  use,  910 
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POWERS  (eontinmd). 
creation  of  powers, 

bargains  and  sales  do  not  admit 
of  general  powers,  1882 
to  jointure,  602 — 4 
to  appoint  to  children,  911 — ^918 

to  younger  children,  911 

ezclnsiye  power  of  appointment 
among  children,  913 

power  to  charge  portions  for 
younger  children,  914 

implied  gift  to  surviving  chil- 
dren, subject  to  a  power,  916 

what  interests  are  authorized,  912 

power  to  raise  portions  not  avail- 
able  until  they  are  wanted,  916 

whether  an  exclusive  appoint- 
ment is  authorized,  917 

rule    against    perpetuities,  882, 
882a 
to  affpoint  to  issue,  964 
to  appoint  to  relations,  918 
shares  in  default  of  appointment,  919 
—921 

implied  gift  in  default  of  appoint- 
ment, 919 

appointees  entitled  to  share  in 
the  gift  in  default  of  appoint- 
ment, 920 

shares  in  default  of  appointment 
vest,  921 
to  sell,  mortgage,  or  charge,  922 — 
934 

for  payment  of  debts,  legacies, 
etc.,  922,  968—973 

direction  or  power  to  raise  money 
out  of  rents,  923,  924 

unlimited  power  to  charge,  926 

effect  of  a  power  to  grant,  925 

power  to  '*  raise  a  sum,"  926, 
927 

power  to  mortgage  does  not 
authorize  sale,  928 

where  a  power  to  sell  authorizes 
a  mortgage,  929 

where  a  power  to  sell  authorizes 
a  sale  by  auction,  929a 

where  there  is  a  power  to  charge 
with  interest,  930 

im{)lied  power  of  sale  or  mort- 
gage, 966 

as  to  perpetuities,  931 

where  power  of  sale  negatives 
power  to  buy,  932 

not  formerly  exercisable  by  trus- 
tees appointed  by  the  Court, 
but  otherwise  now,  933 

sale  after  many  years,  934 

under  stat.  23  &  24  Vict.  c.  145, 
par.  1039. 1052,  3114— 3127a 

VOL.  H. 


POWERS  {continued), 

to  sell,   mortgage,   or  charge    {eon- 
tinuedi. 
under  stat.  44  &  45  Vict.  c.  41, 

par.  1040—3,  1052 
under  stat.  46  &  46  Vict.  c.  38, 
par.  448c  et  seq.,  3127a 
to  insure  or  appoint  a  receiver  under 
stat.  23  &  24  Vict,  c  145,  par.  1039, 
1062 
under  stat.  44  &  45  Vict.  c.  41, 
par,  1044—1062 
to  exchange  under  stat.  23  jc  24  Vict, 
c.  145,  par.  3114— 3127a 
under  stat.  45  &  40  Vict.  c.  38, 
par.  448c,  448h,  1963a,  3127a 
of  revocation,  935 — 941 

either  totally  or  partially.  936 
by  a  new  appointment,  938 
implied    in    power  to    appoint, 

937 
implied  in  power  of  sale,  937 
implies  a  power  to  appoint,  938 
reserved  on  an  appointment,  939 
at  different  times,  940 
necessity  for  reserving,  940, 2300 
effect  of  the  exercise  of,  941 
for  what  purposes  intended,  2309 
vested  in  a  bankrupt.  1567 
exchanges  under,  1 962 
release  of,  2011 
execution  of  by  married  women,  3165, 

3175 
extinction  of,  942—952 
by  execution,  942,  943 
by  death  of  the  person  whose 

consent  is  required,  944 
of  collateral  powers,  946,  945a 
of  powers  appendant   by  total 
afienation   of   the    estate    or 
interest,  946 
of  powers  in  gross,  by  convey- 
ance, 948 
by  a.<isignment,  950a 
by  release,  949 
by  failure  of  object,  952 
suspended,  curtailed,  or  qualified  by 

parti^  alienation,  947 
prevention  of  exercise  of,  by  contract, 

950,  950a 
merger  of,  961 
limitation   for  life,  with  power  of 

appointment,  956,  965a 
delegation  of,  966 
perpetuities,  963 
disclaimer  of  by  trustees,  95 !  a 

PRACTICE, 

condition  or  agreement  not  to  prac- 
tise, 2433 

hee 
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PRECIPE,  2666 

recovery  withont  a  proper  tenant  to 

the,  2668 
observationB  as  to  the  tenant  to  the, 

2700—7 

PKEMISBS, 

signification  of  the  word,  1726 

PBEMIUM, 

for  lease,  768a 

PBBSCRIPTION, 
defined,  1444 

distinguished  from  cnstom,  1446 
mnst  be  certain  and  reasonable,  1446 
what  may  be  claimed  by,  1447, 1448 
in  whom  a   prescription  in  a  que 

estate  mnst  be  laid,  1449 
proof  of  commencement  of  right,  1460 
claim  to  rights  of  common,  and  other 

profits  k  prendre,  1461,  1461a 
rights  of  way,  1462 
use  of  light,  1463 
lost,  1469 

PRKSENTATION, 

next  presentation  is  a  chattel,  97 

distingoished  from  a  right  of  nomina- 
tion, 88 

how  made,  98 

revoked  or  varied,  93 

grant  of  next  or  any  number,  97 

reservation  of  the  presentation  for 
life,  98 

devolution  of  the  right  of,  102 

by  joint  tenants,  103, 104 

by  coparceners,  103, 104 

by  tenants  in  common,  108, 104 

by  trustees  and  mortgagees,  88 

lapse  of  right  of,  1639 

release  of,  2014 

devise  of,  2793 

PRESENTMENT, 
of  surrender,  2713 

PRETENDED  TITLES, 
sale  of,  2419 

PRINCIPAL, 

release  of,  2027 

PRISONER, 

contracts  by  a,  2416 

PRIVIES, 

in  blood  and  estate,  2678,  2679 

in  right  and  representation,  189—193 

and  assignees  in  law,  190, 193 

PRIZE  MONEY, 

assignment  of,  2417 

PROBATE 

of  will,  2762.  3062,  3063 


PROFITS, 

k  prendre,  13 

claim  to,  13, 1447, 1448,  1461, 145U 

grant  of,  1766a 

release  of ,  2009 

PROMISES, 

release  of,  2018 

PROPERTY, 
subjects  of,  1 
definition  of,  1 

PROPERTY  TAX, 

annuity  subject  to,  2822 

PROSTITUTION, 

bond  given  as  the  price  of  prostita- 
tion  or  to  a  prostitute,  2352 

PROTECTION, 

order  of  protection  of  property  of  a 
wife  deserted,  3186—3191 

PROTECTOR  OF  A  SBTTLEMBNT, 
general  rule  where  none  is  appointed, 

2189 
in  the  case  of  part  owners,  married 
women,  or  an  estate  oonfirmed,  or 
restored,  oc  disposed  of,  or  creiUad 
out  of  a  remainder  or  reversion 
before  Dec.  31, 1838,  par.  2190—3 
persons  not  to  be  protectors,  2192 
where  a  bare  trustee  is  to  be,  2192 
power  to  appoint,  2194 
where  the  Ixird  Chancellor  or  the 

Court  Is  to  be,  2196 
consent, 

how  far  required,  2196 

subject  to  no  control,  2197 

how  given,  2204 

how  construed,  2204 

enrolment  of,  2204 

not  revocable,  2206 

of  a  married  woman,  2206 

of  the  Lord  Chancellor  or  Court, 

2208 
in  the  case  of  copyholds,  2209— 

2214 
in  the  case  of  bankrupts'  estates^ 
2216-r-2226 

"  PROVIDED," 

importing  a  condition  precedent,  828, 

829 
importing  a    condition   subsequent, 

164,  830 
importing    a   special    or    ooUatersI 

limitation,  830 

PUBLICATION 

of  wills,  2762,  2769 
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PUBCHASB.    See  Vendob  and  PU»- 

OHASBS. 

in  another's  name,  711,  712 
covenant  or  trost  to  purchase  land,723 
of  a  charge,  1343 
title  by,  1248,  1249 

PURCHASE-MONEY, 

application  of,  1664—1672 

PUBCHASBR.    See  Vendob  and  Pub- 

CHASEB. 

different  senses  of  the  word,  1260 
who  is  the,  in  case  of  descent  or  an 

estate  in  fee  simple,  1286,  or  fee 

taU,  1290, 1312 

QUALIFICATION, 

gift  to  persons  possessing  a  certain 
qualification,  or  sustaining  a  cer- 
tain character,  167 

QUABBELS, 

release  of,  2020 

QUASI  BBMAINDEBS,  839—842 

QUEEN  ANNE'S  BOUNTY, 

deyises  in  favour  of,  exempted  from 
the  Mortmain  Act,  782 

QUIETUS,  1365 

BATES, 

money  secured  on,  whether  within  the 
Mortmain  Act,  765,  766a 

BEADING, 

a  deed,  2461 

REAL  PBOPBBTY, 
defined,  3 
peculiar  kinds  of,  4 
realty  at  law,  but  personalty  in  equity, 

and  vice  yers&,  9 
of  a  partnership  deemed  personalty,  9 
when  rent  is,  64 
descends  to  the  heir,  1265 
realty  under  Locke  King's  Act,  1393b 

BECEIPT, 

power  to  give  reoeipt8,1673,1674,3128 

how  acknowledged,  1839 

effect  of  different  modes  of  acknow- 
ledgment, 1839 

sufficient  discharge,  and  evidence, 
1839a 

indorsed,  1839 

in  deed  or  indorsed,  authority  for 
payment  to  solicitor,  1092b 

BECEIVEB,  1009, 1039, 1046—1062 


BECITALS, 

nature  and  uses  of,  1741 

effect  of  a  recital  on  the  construction, 

1742,  1742a 
not  evidence  against  strangers,,  1748 
twenty  years'  old,  evidence,  1743a 
false,  1744,  1746 
omission  of,  1746 
general  words  of  release  restrained  by, 

1742, 1994 
when   working   an  estoppel,    1839, 

1889a,  2644,  2646 
of  payment  of  purchase-moneys,  1839, 

1889a 

RECOGNISANCE.    See  Rboistbation. 
defined,  1147,  1148 
disused^  1151 
defeasance  of,  2079 
registration  of,  1149, 1160, 1351 
merger,  3409 

RECORD, 

aUenatlon  by  matter  of,  2663—2711 

RBOOVBRY.    See  Fines  and  Recovb- 

bibb  Acrr. 
defined,  2668 
mode  of  suffering,  2659 
abolition  of,  2660 
in  unauthorized  courts,  2661 
misnomer,  misdescription,  or  omission 

in  a  recovery,  2662 
non-enrolment  of  the  deed  making 

the  tenant  to  the  writ,  2662 
omission  to  make  the  tenant  to  the 

writ,  2662 
in  Wales  and  Cheshire,  2663 
light  to  suffer  was  incident  to  an 

estate  tail,  239 
for  conyeyance  of  equitable  estate,  704 
what  were  not  baned  by  a,  2686 — 

2699 
equitable,  2706 
efficacy   varies   with  circumstances, 

2664 
modes  of  operation,  2666 

L  By  way  of  conclusion  or  estop- 
pel, 2666,  2667 

II.  As  an  ordinary  conveyance, 
2668—2672 

III.  As  an  extinguishment  of  a 
right  of  entry  or  action,  2673 

IV.  As  an  extinguishment  of  a 
power  appendant  or  in  gross, 
948,  2674 

V.  As  a  revocation  of  a  devise, 
2675 

VI.  As  a  conveyance  of  the  estate 
of  a  married  woman,  or  an  ex- 
tinguishment of  her  dower, 
2676 

KKK2 
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RECOVERY  ieontinued), 

modes  of  operation  (^cowtinnad), 

VII.  As  a  forfeiture,  1635,  2677 
—9 

VIII.  As  a  discontlnuanoe,  2680 

IX.  As  an  instantaneous  bar  of 
contingent  remainders.  2681 

X.  As  an  instantaneous  bar  of 
an  estate  tail,  and  of  the  re- 
mainders and  reversion  ex- 
pectant thereon,  etc.,  and  a 
creation  of  a  fee  out  of  the 
estate  tail,  2682-2707 

by  a  tenant  in  fee,  2666,  2675 

by  a  tenant  iu  tail.    See  Tenant  in 

Tail. 
by  a  tenant  in  tail  after  possibility  of 

issue  extinct,  1535,  2677,  2686 
by  an  expectant  heir  in  tail,  2683 
by  a  tenant  by  the  curtesy,  1535 
by  a  tenant  for  life,  948,  1535,  2677 
by  a  third  person,  with  voucher  over 

of  the  particular  tenant,  2677 
by  a  tenant  for  life  and  an  ulterior 

remainderman  in  tail.  947,  2691 — 4 
by  a  spiritual  person,  2670 
by  a  tenant  by  the  curtesy,  2677 
by  a  husband,  2679,  2694 
by  a  married  woman,  510,  516,  2666, 

2676 
by  a  woman  of  a  marital  estate,  2678 
by  a  devisor,  2676 

by  a  joint  tenant  for  life,  with  a  re- 
mainder in  tail,  2698 
by  a  person  having  a  right  of  entry  or 

action,  2673 
by  a  donee  of  a  power  appendant  or 

in  gross,  2674 
by  a  mortgagor,  1087 
distinction  between  joint  tenants  and 

tenants  by    entireties  as  regards 

power  of  barring  by  recovery,  2693, 

2694 
by  married  women,  3166 
by  an  infont,  3301 
deeds  to  lead  or  declare  uses  of,  2108 

—2111 

RECTORY, 

of  what  consisting,  14 

lay  in  livery,  14 

distinguished  from  advowson  of,  14 

may  l^  mortgaged-,  996 

what  passes  by  the  term,  1764 

REGISTRATION 

of  titles  under  the  stat.  25  &  26  Vict. 

c.  63,  par.  1507—1513 
of  titles  under  the  stat.  38  &  39  Vict, 
c.  87,  par.  1514 


REGISTRATION,  (contimted). 

of  judgments,  statutes,  lecognisancea, 
decrees,  rules,  orders,  Crown  debts, 
lites  pendentes,  life  annuities,  and 
rentcharges,  1149,  1160,  1189— 
1223,  1351 
of  removed  judgments,  etc.,  1210 
of  orders  of  the  Court  of  Bankruptcy 

1211 
of  appointment  of  assignees  in  bank- 
ruptcy, 1586 
object  of  the  Register  Acts,  24(^,5 
is  not  notice,  1097,  1217.  2410 
in  Yorkshire  and  Middlesex,  1212 — 

1217,  2464 
in  the  Bedford  Level,  2470 
of  bills  of  sale,  2471—2487 
of  wills,  2759,  and  page  1297 

RELATIONS, 

bequests  to,  2880,  2881 

RELEASE, 

defined,  1976 

different  kinds  of  releases  in  deed  at 
common  law,  1978 
by  way  of  mitter  Testate,  1979 
by  way  of  mitter  le  droit,  1980 
by  way  of  extinguishment,  19S1 
by  way  of  enlaigement,  1982 
statutory,  2104—6 
in  law,  1992,  1993 
to  a  tenant  by  sufferance,  591 
to  one  of  two  or  more  joint  tenants, 

1981 
to  a    person    having   an   estate    by 

statute  merchant,  statute  staple,  or 

el^t,  1986 
to  a  lessee,  1982—2002 
to  an  underlessee,  1984, 1985 
to  an  assignee  of  a  lessee,  1984 
to  a  tenant  at  wUl,  1986 
to  or  by  a  person  entitled  to  an  inter- 

esse  termini,  1982—1990,  2007 
to  one  of  several  co-debtors  or  joint 

covenantors,  1995 
joint  release  to  those  against  whom 

there  are  several  causes  of  action, 

1998 
to  a  disseisor,  2023 
to  a  disseisee,  1988 
to  one  tiTistee,  1999 
to  the  owner  of  a  particular  estate  or 

to  a  remainderman  or  reversioner, 

1986—2000 
to  a  mortgagee,  637a 
by  a  widow,  637a 
by  one  obligee  or  plaintift,  2015 
by  a  husband,  3204 
by  a  tenant  in  tail,  2001 
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BBLEASE  (continued). 

by  one  joint  tenant  to  another,  615, 

1979 
by  one  coparcener  to  another,  1979 
by  a  conusee  of  a  statute,  2023 
by  an  heir  of  a  disseisee,  2023 
of  right  of  action  cannot  be  for  a 

time,  1980,  20()2 
of  breach  of  trust,  1999 
extinction  of  powers  by,  949 
by  enlargement,  may  be  for  life,  2002 
third  person  not  entitled  to  benefit  of, 

2004 
things  released,  2006—2016 

part  of  land  which  is  subject  to 
a  rentcharge,  200S,  or  judg- 
ment, 1234 
copyhold,  309,  2716 
covenant  to  do  an  act,  2005 
debts,  legacies,  and  other  duties, 
2006,  2013,  2027,  2030,  2033, 
3173 
interesse  termini,  2007 
conditions,  284,  2008 
tenures,  seignories,  services,  rents, 
commons,  and   other  profits, 
134,  312,  1981,  2009 
contingent,  and  other  executory 
interests,  {)0S8ibilities,  and  ex- 
pectancies, 2010,  2421—6 
powers,  2011 
dower,  by  widow,  to  mortgagee, 

637a 
rights  and   titles  of  entry  and 

action,  2012,  2420—5 
money  owing  to  a  wife  or  partner, 

2013 
next  presentation,  2014 
obligation  or  cause  of  action,  2015 
when  severing  a  joint  tenancy,  621 ,  622 
no  uses  on  a  release  of  right,  673 
habendum  in  a  release  of  right,  1779 
construction  of  releases  of, 

rent,  as   distinguished    from  a 

grant,  2016 
covenants,  2017 
promises  and  assumpsits,  2017 
debts  or  duties,  2019,  2027 
quarrels,  controversies,  or  debates, 

2020 
actions,  2021 
suits,  2022 
right,  2023 
title,  2024 
demands,  2026 
claims,  2026,  2026 
the  principal,  2027 
judgments,  2027 
general  words  restrained  by  recital, 
1994 


RELEASE  {coHtinui'd). 
operative  words,  1991 
seal,  2028 
favoured,  2034 
upon  condition  or  on  a  future  time  or 

event,  2029,  2030 
partial,  2031,  2032 
of  a  debt,  2030,  2033 
relief  against,  2035 
operating  as  a    covenant   to  stand 

seised,  2524 

RELIEF,  290 

REMAINDERS      AND     QUASI     RE- 
MAINDERS, 
lax  sense  of  the  term  remainder,  833 
properly  so  called,  833 
remainder  not  limited  after  a  fee,  834 
freehold  after  a  term,  885,  836 
cross  remainders,  837,  838 
quasi  remainders  in  personal  property, 
889 
cannot  be  limited  as  a  legal  in- 
terest by  deed,  840 
limitation  over  of  consumable  articles, 

841 
vested,  842 
contingent,  842 

four  kinds  of,  843—6 
instances  where  limitations  to  the 
heirs  or  heirs  of  the  body  do  not 
create,  849 
time  for  vesting  of,  860 
support  of,  861,  868a 
destruction  of,  862 — 8a 
stats.  7  &  8  Vict.  c.  76,  and  8 
&  9  Vict.  c.  106,  as  to   re- 
mainders, 854 
Stat.  40  &  41  Vict.  c.  33,  as  to 
remainders,  858a 
after  an  estate  tail,  847 
usual  limitation  to  trusteesto  preserve, 

848 
a  limitation  construed  as  a  remainder 
rather  than  as  an  executory  limita- 
tion not  by  way  of  remainder,  879 
reversion  will  pass  by  the  term,  1769 
creation  or  transfer  of,  or  of  any  estate 

out  of  them,  1873 
remainders  conveyed  by  lease  and  re- 
lease, 2101 ;  not  by  feoffment,  1868 
remainders  an  incorporeal  heredita- 
ment, 12 
remainders  lie  in  grant,  14 
curtesy  or  dower  of,  457,  483 
where  barred  by  a  fine  or  not,  2605 — 

8,  2615  et  icq. 
where  barred  by  a  recovery  or  not, 
2681  H»eq, 


1606 


INDIX. 


REMAINDERMEN, 

bargains  with,  2342-.^7 
when  remaindermen  will  not  hare  the 
benefit  of  covenants,  1823 

REMOTENESS.    Ses  PXBPETUITT. 

RENEWAL 

of  copyholdfi,  308 

changes  of,  665 

of  lease  by  a  mortgagee  or  penon  hav- 
ing a  lunited  interest,  727 

underleases  need  not  be  snirendered 
before,  1939 

where  persons  are  ont  of  jorisdiotioii, 
1940 

fond  for  renewal,  1941,  1944 

discretion  as  to,  1941 

forfeited,  1943 

covenant  for,  1946 

RVNT8.    See  Rentghabok^Rbbkbya- 

TION. 

defined,  41 

rent-service,  42 

rentcbarge,  43 

rent-seek,  44 

remedy  by  distress  for,  46 

rents  of  assize,  46 

chief  rents,  46 

qnit  rents,  46 

rack  rent,  46 

fee  farm  rent,  46 

to  whom  reserved,  48 

out  of  what  reserved,  62 

seisin  of,  53 

disseisin  of,  1462 

when  real  and  when  personal  property, 
54 

when  rent  will  go  to  the  heir,  and 
when  to  the  exeeator,  and  when  to 
neither,  1794 

estates  in,  65,  66 

duration  of  rentcharge,  67 

to  commence  in  future,  68 

rent  passes  with  reversion,  69 

cesser  of,  for  a  time,  60 

cesser  of  rent-service,  64 

apportionment  of,  64 — 81 

arrears  of,  83 

redemption  of,  86b 

grant  of,  by  tenants  in  common  or 
persons  seised  in  severalty,  61 

when  liable  to  duty  or  tax,  62 

when  necessary  on  a  lease,  1917 

obligation  to  pay  rent,  notwithstand- 
ing fire,  1833 

release  of,  2009 

release  of  rent,  as  distinguished  from  a 
grant,  2016 


RENT3  (eowtiMied), 
defeasance  of,*  2079 
may  be  created  by  a  oovenAiit  to  stand 

seised,  2094 
in  the  case  of  leases  under  powers, 

2168--2170 
how  reserved,  1792 — 4 
a  service  incident  to  freehold  tentue, 

290 
xluration  of  an  interest  for  ndsii^ 

arrears  of,  694 
devise  of,  2949 
trust  to  pay  rents  to  a  person  until 

another  comes  of  age,  663 

RENTCHARGE, 
defined,  41, 43 
how  secured,  43 
against  common  right,  49 
how  created,  50,  61 
duration  of,  67 
granted  by  tenant  for  life  or  years, 

1613 
may  be  conveyed  to  uses,  50 
for  jointure,  605 
apportionment  of,  64w^l 
cesser  of,  66,  82, 1613 
priority  of,  86 

remedies  for  recovery  of,  86a 
release,  66,  2016 
usurious  purchase  of,  2440 
registration  of,  39,  40 

REPAIRS, 

neglect  to  repair,  not  ^  an  act  done  or 

caused  to  be  done,"  288 
neglect  to  repair  by  deceased  devisee 

for  life,  makes  his  execntor  liable 

to  action,  283a 
notwithstanding  accident,  1833 
obligation  of  devisee  andezecutors  of 

assignee  to  do,  1938 

REPUGNANCY 
in  a  deed,  2519 
in  a  will,  2812 

RESERVATION.    &«  BEirr. 
defined, 1788 
to  a  stranger,  1789 
subject  of,  1790 
what  are  exceptions,  and  what  are 

reservations,  1791 
'  modes  of  reserving,  1792-— 4 

RESIGNATION  OF  BENEFICE, 
engagements  as  to,  2437 

REVERSION, 
defined,  859 
rested,  861 
an  incorporeal  hereditament,  12. 187S 
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BEYBBSIOK  (continued). 

no  reversion  on  a  qualified  fee,  862 
forming  part  of  a  particular  estate, 

863 
on  an  estate  for  years,  864 
rent  incident  to,  866 
when  lying  in  livery,  14 
in  grant,  14 
curtesy  or  dower  of,  467,  483 
reversion  clause,  176S 
a  remainder  will  pass  by  the  term, 

1769 
passes  by  the  grant  of  the  land,  1769 
conveyed  by  grant,  1873 
conveyed  by  lease  and  release,  2101 
passing  by  general  words,  2969 
wiU  not  merge,  1990 
where  baned  by  a  fine  or  not,  2006 — 

8,  2616  et  seq, 
where  barred    by    recovery  or   not, 

2681  et  seq. 
succession  duty  on  sale  of,  860a 

REVERSIONARY     PROPERTY.       See 
Reversion. 
of  married  women,  3196 — S204a 
necessity  for  conversion  of,  3421 

REVERSIONERS, 

bargains  with,  2343—7 

REVOCATION 

of  authority  to  sell  or  purchase,  1687 
of  conveyances  in  trust  for  creditors, 

2314 
power  of  revocation  vitiating  a  deed, 

2401—3 
want  of  power  of  vitiating  a  deed, 

2340 
of  devises  and  bequests,  2894 

under  the  old  law,  2896—2919 

1.  Express,  2897 

by  a  subsequent  will,  2897 
by  a  codicil,  2898 
bya  writing,  2899 
by  burning,  cancelling,  tearing, 
or  obliterating,  2900 

2.  Implied,  2901 

by  marriage  and  birth  of  a 

child,  2902 
by  alienation  or  disposition  of 

the  estate,  2691,  2676,  2903 

—2917,  2976 
by  bankruptcy,  2918 
by  republication  of  a  former 

will,  2919 
of  devises  and  bequests  under  the 
Stat.  1  Vict.  c.  26,  par.  2920—6 


RIGHT, 

"put  to  a  right,"  1472 

release  of,  2023 

conveyance  by  lease  and  release  used 

by  persons  having  only  a,  2101 
of  action  not  released  for  a  time,  2002 

ROMAN  CATHOLICS, 

bequest  for  Roman  Catholic  8ohoolB» 

732 
disabilities  of,  8364,  3866 

ROYAL  GRANTS,  2662,  2663 

RULES  OF  COURT 

to  have  effect  of  judgments,  1184  —8 
registration  of,  1189  <^^  neq. 

SAILORS, 

bargains  with,  2360 

SAINT  GEORGE'S  HOSPITAL, 
gifts  to,  782 

SALE.    S?^  POWBBS— VEKDOB  AND  PUB- 
GHASEB. 

mortgage  by  way  of  trust  for,  988, 

1086 
of  mortgaged  estate,  996a,  1031—9 
under  decree  for  payment  of  debts^ 

1370—2 
of  settled  estates,  1616 

SATISFACTION, 
defined,  3469 

distinguished  from  performance,  8460 
where  it  arises,. 

portions  secured  by  settlement^ 

3464,  3464a,  3466 
portions  left  by  will,  3466-41471 
legacies  to  creditors,  3472 
legacies  to  debtors,  3478 
annuities,  3474 

covenant  to  settle  lands,  8476 
covenant  that  a  wife  or  relative 
shall  receive  a  gross  sum  on 
death  of  covenantor,  1837 
may  be  rebutted,  3463 

SCINTILLA  JURIS,  671 

SEALING 

a  deed,  2463—6 

SEALS, 

destroying,  2661 

SECURITIES 

in  another's  name,  711 

SEDUCTION, 

bond  given  by  a  seducer,  2362 

SEISIN.    See  Liyebt. 
meaning  of,  367 
oonstractive  or  in  law,  867,  466 
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BBI8IN  (eontinued). 

required  to  give  a  title  to  an  estate 

by  curtesy,  462,  464—460 
lessee  for  years  has  no,  562 
how  joint  tenants  are  seised,  609 
how  tenants  by  entireties  are  seised, 

627— 631a 
how  tenants  in  common  are  seised, 

649 
how  coparceners  are  seised,  632 — 4 
where  necessary  to  constitute  a  root 

whence  a  descent  is  to  be  traced, 

1267—1270,  1290,  1305 
actual  seisin,  how  acquired,  1269 
of  a  remainder,  1270,  1271 
of  a  rent,  53 
necessary  under  the  old  law  of  devise, 

2784 
not  necessary  under  the  new  law, 

2790—4 
heir  not  seised  of  the  part  assigned  to 

the  widow  for  dower,  1278 

SEPARATE  USE.  &<^Mabbi ED  Women. 
appointment  for,  2133 

SEPARATION, 

conditions  as  to,  230 — 283 
deeds  of,  3276— 3286a 

SBRJEANTY, 

grand,  287,  288 
petit,  287,  288 

SERVANTS, 
gifts  to,  2892 

SERVICES,  2739 

incident  to  freehold  tenure,  288,  290 
incident  to  copyhold  tenure,  2789 
release  of,  2009 

SETTLED  ESTATES. 

sale  and  alienation  of,  1615 
leases  of,  1906 — 8 

SETTLED  LAND, 
definition  of,  448b 

land  settled,  or  devised  in  trust,  to  be 
deemed,  709a 

SETTLEMENT.  See  Makeiaoe  Settle- 
ment. 
definition  of  under  Settled  Land  Act, 

1882,  par.  448b 
wife's  equity  to  a,  3254—3273 
voluntary,  2334—2340,  2376—2400 

SHARES.     See  Mobtmain. 

constiTiction  of  the  word,  1770,  2823 

—6 
necessity  for  conversion  of,  3421 


SHELLEY'S  CASE,  RULE  IS,  404 
how  inheritance  is  ezecated  in  the 

ancestor,  406 
reasons  of,  407 
in  legal  estates  and  trusts  executed. 

406 
in  trusts  executory,  409 

SHIP, 

mortgage  of  a,  1136 — 1 144 
transfer  of  a,  206S 

SIGNING 

deeds,  2462 

wills,  2760—3,  2764—7 

SIMONY,  2434—6 

SOCAGE 

tenure,  287—290 

SOLICITOR, 

lien  of,  978 

concealment  of  deeds,  etc.,  or  falsify- 
ing pedigree,  page  689,  n.  (t) 

duty  of,  as  to  unui$nal  covenauts  for 
title,  2274 

transactions  between  solicitor  and 
client,  2358— 2360b,  2889 

unable  to  purchase  when  their  clients 
are,  2366 

charges  by,  when  trustee,  3108 

mortgage  for  costs,  1085 

SON, 

where  a  word  of  limitation,  399 

SPRINGING     USE     OR     INTEREST, 

867—870 

STAMPS,  2449,  2450 

STATUTES.    &«  Act,  private, 
title,  2667 

commencement  of  operation,  2559 
application  of,  to  copyholds,  308 

STATUTES,  LIST  OF  (a)  :— 
20  Hen.  3,  c.  2  (emblements),  490 

—     c  4,  Stat  of  Merton  (inclosure"), 

131 
6  Edw.  1,  c.  7  (alienation  by  tenant  in 

dower),  1636 
11  Edw.  1  (recovery  of  debts),  1146,  n.  («) 
13  Edw.  1,  c.  1,  Stat,  of  Westminster  2nd 

(De     donis     conditionaUboa, 

Entails),  393 

(a)  Most  of  the  references  under  this  thle, 
to  the  later  Acts,  are  confined  to  casea  in 
which  the  enactments  are  fi^ven  verbaiim.  As 
to  many  of  the  paasages  in  which  enactaooits 
are  merely  adverted  to,  or  in  which  the  eflfect 
of  them  is  friven,  the  reader  is  referred  to  the 
titles  in  this  Index  which  express  the  sabjecto 
of  those  enactments. 
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STATUTES,  LIST  OF  (continued:). 

13  Edw.  1,  c.  18,  Stat,  of  Westminster  2nd 

(elegit),  1152 
—      c.  34,  Stat,  of  Westminster  2nd 

(loss  of  dower  by  adultery), 

519 

—  Stat.  3,  De  Mercators  (recovery 

of  debts),  1H5,  n.  (a) 
85  Edw.  1  (waste  in  churchyaid),  3401 
31  Edw.  3,  c.  11  (administrators),  3047 
1  Hen.  4,  c.  6  (royal  grants),  2663 
6  Hen.  4,  c.  14  (inrolment  of  proceedings, 

on  fines),  2665,  2566 
8  Hen.  5  (alien  women),  3368 

I  Rich.  3,  c.  7  (proclamation  of  fines),  2566 

3  Hen,  7,  c.  4  (deeds  of  gift  of  goods,  in 

trost  for  the  use  of  the  donor), 
2374 

4  Hen.  7,  c.  24  (proclamation  of  fines), 

2566,  2694 

II  Hen.  7,  c.  20  (alienation  of  lands  of 

deceased  husband),  1536 
21  Hen.  8,  c.  4  (power  of  sale  by  exe- 
cutors), 3078 

—  c.  5  (administrators),  3047 
23  Hen.  8,  c.  6  (recognisances),  1147 

26  Hen.  8,  c.  13  (forfeiture),  1518 

27  Hen.  8,  c.  10  (uses),  664 

s.  6  ( jointure  in  bar  of  dower),  499 
s.  7  (eviction  of  jointress),  509 

—  c  16  (Stat,  of  Inrolment),  1884, 

1892 
82  Hen.  8,  c.  9  (pretended  titles),  2421 

—  c.   16,  s.  23  (leases  to  aliens), 

3360 

—  c.  28  (leases  by  husband  and  wife 

and  tenant  in  tail),  1900 
s.  6  (power  of  husband  over  wife*s 
land),  3195 

—  c.  84  (breach  of  conditions  and 

covenants),  189,  2171,  2172 

—  c.  37  (arrears  of  rent  due  to  wife 

before  coverture),  3198 

33  Hen.  8,  c.  20  (forfeiture),  1518 

—  c.  39  (Crown  debts),  1349,  1351, 

1373,  2241 

34  Hen.  8,  c.  22  (customary  conveyances), 

518 

5  &  6  Edw.  6,  c.  11  (loss  of  dower  by  trea- 

son or  felony),  519 
5   Sliz.  c.  26   (inrolment  in  Lancaster, 

Chester,  and  Durham),  1890 
13  Eliz.  c.  4  (Crown  debts),  1349—1361 

—  c.  5,  ss.  1,  6  (voluntary  deeds  void 

as  against  creditors),  2375— 
2390 

—  c.  20  (charges  on  benefices),  1238, 

1239 
23  Eliz.  c.  3  (inrolment  of  proceedings  on 
fines),  2666 


STATUTES,  LIST  OF  (eontinned). 
27  Eliz.  c.  4,  ss.  1,  4  (voluntary  deeds  void 
as  against  purchasers),  2391 
8.  5,  6  (deeds  void  as  subject  to 
a  power  of  revocation),  2401, 
2402 
ss.    7,  8    (registration  of  statutes 
and  recognisances),  1149 

29  Eliz.  c.  5  (voluntary  deeds  void  as 

against  creditors),  2375 

30  Eliz.  c.  18  (voluntary  deeds  void  as 

against  purchaser),  2391 

s.  3  (deeds  void  as  subject  to  a 

power  of  revocation),  2401 

31  Eliz.  c.  2  (proclamation  of  fines),  2566, 

2606 
—        c.  6,  s.  6  (simony),  2434 
43  Eliz.  c.  4  (charitable  ufes),  732 

21  Jac.  1,  c.  16  (Statute  of  Limitations), 

1338,  2629 

3  Car.  1,  c.  4,  s.  2  (charges  on  benefices), 

1238,  1239 

12  Car.  2,  c.  24,  ss.  8,  9  (appointment  of 

guardian).  3292 

13  &  14  Car.  2,  c.  4  (charges  on  benefices), 

1237 
16  Car.  2,  c  17,  s.  8  (registration  of  deeds 
in  the  Bedford  Level),  2470      , 

22  k  23  Car.  2,  c.  10  (distribution  of  intes- 

tates' effects),  1409 
29  Car.  2,  c  3  (Statute  of  Frauds),  641, 

653 
8. 1  (a  writing  necessary  in  the  crea- 
tion of  interests  de  novo),  1696 
s.  2  (exceptions),  1695 
s.  3  (a  writing  necessary  to  the 

transfer  of  an  interest),  1695 
s.  4  (agreements  to  be  in  writing), 

1696 
s.  5  (devises),  2748 
8.  6  (revocation  of  wills),  2895 
ss.  7,  8  (declaration  or  creation  of 

trust),  2253 
s.  9   (grants  and  assignments  of 

trusts),  2068 
s.  10  (judgments),  1174 
s.  12  (estates  pour  autre  vie),  1438 
8.  18  (recognisances),  1150 
a  22  (revocation),  2896 

—  c.  31.  s.  25  (distribution  of  intes- 

tates' effects),  1409 

1  Jac.  2,  c.  17  (distribution  of  intestates' 

effects),  1417,  1422 

4  &  6  Will,  k  M.  c.  16  (concealment  of 

incumbrances),  1065 

—  c.  20,  8.  3  (r^stration  of  judg- 

ments), 1189 

6  &  7  Will.  3,  c.  14  (registration),  1189 

7  &  8  Will.  3,  c.  36  (same).  1189 

—  c.  87  (mortmain),  1688 
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STATUTES,  LIST  OF  (eontiitmed), 

10  &  11  Will.  3,  c.  16  (poethumoufl  chil- 

dren), 860 

11  k  12  Wm.  3,  c.  4  (Roman  CathoUcs), 

8364 

—  c.  6  (descent  throngh  an  alien), 

3361 
2  &  8  Anne  c.  4  (registration  of  deeds  and 

wiUs  in  Yorkshire),  2464,  2769 
4  Anne  c.  16,  s.  12  (payment  of  principal, 

interest,  and  costs),  2252 
s.  16  (deeds  to  declare  uses),  2109 
4  &  6  Anne  c.  16,  ss.  9,  10  (attornment), 

1612 
8.  19  Gimitations),  1338 
6  Anne  c.  18  (registration  in  Yorkshire), 

1212,  1890,  2464 

6  Anne  c.  18  (protection  of  cestnis  qae  Tie), 

447 

—  c.  31,  s.  7  (accidental  fire),  3391 

—  c.  36  (registration  in  Yorkshire), 

1212,  1890,  2464,  2769 
BB.  30,  34  (words  "  grant,  bargain, 
and  seU  ")>  1^04 

7  Anne  c.  18,  s.  2  (presentation  by  joint 

tenants,  etc.),  104 

—  0.  20  (registration  in  Middlesex), 

1212,  2464,  2769 

—  c  21,  s.  10  (corruption  of  blood), 

1263 

12  Anne  st.  2,  c.  12,  s.  2  (simony),  2484 

—  St.  2,  c.  14,  8.  1  (Roman  Catholics), 

3366 

—  c.  16  (nsury),  2439 

8  Geo.  1,  c.  18  (Roman  Catholics),  3864 

4  Geo.  2,  c.  28,  s.  1  (holding  over  after 
receiving  notice  to  quit),  664 
s.  6  (distress),  45,  61 
8. 6  (renewal  of  leases),  1939 

8  Geo.  2,  c.  6  (registration  in  Yorkshire), 

1213,  1890,  2464,  2769 

s.  36  (words  **  grant,  bargain,  and 
sell "),  1804 

9  Geo.  2,  c.  36  (title  and  preamble  of 

Mortmain  Act),  739 
ss.  1—3  (mortmain),  740—4,748, 749 
ss.  4,  6  (exemptions),  766a,  763, 764 
11  Geo.  2,  c.  17,  8.  6  (Roman  Catholics), 

106,  3364 

—  c.  19,  s,  16  (apportionment),  67 
8. 18  (holding  over  after  giving  no- 
tice to  quit),  664 

14  Geo.  2,  c.  20,  s.  6  (recovery),  2707 

8.  9  (estates  pour  autre  vie),  1438 
26  Geo.  2,  c.  6,  ss.  1, 2  (witnesses  to  a  will), 
2764 

—  c.  39  (descent  throngh  an  alien), 

3361 
29  Geo.  2,  c.  36  (inclosure  for  planting), 
132,  n.  (c) 


STATUTES,  LIST  OF  (eontimied). 

31  Gea  2,  c.  41  (indoeore  for  plantzog), 
132,  n.  (e) 

6  Geo.  3,  c.  17  (rent  out  of  inoaqwreal  he- 
reditaments), 62 

17  Goo.  3,  c  26,  8.  6  (contracts  for  annui- 

ties), 8298 

18  Gea  3,  c.  60  (Roman  Catholics),  3364 
26  Geo.  3,  c.  36  (Crown  debtors),  1883 

81  Geo.  8,  c.  82  (Roman  Catholics),  3364 
33  Geo.  3,  c.  13  (conmiencement  of  the 

operation  of  statutes),  2559 
86  Geo.  8,  c.  62,  s.  31  (payment  of  legacy 

to  an  in&nt),  8322 

38  Geo.  3,  c.  87,  s.  6  (age  of  ezecntor), 

8043 

39  Geo.  3,  c  93  (corruption  of  blood),  1263 
39  A  40  Geo.  3,  c.  88,  s.  12  (escheat),  1434, 

n.(c) 

—  c  98,  88.  1,  2  (accumulation),  70S, 

709 

41  Geo.  S,  c.  109  (Inclosure  Consolidatioii 

Act),  182,  n.  (O 

42  Geo.  8,  c  116,  ss.  62, 164  (land-tax),  47, 

427 
48  Geo.  3,  c  80  (Roman  Catholics),  3864 

—  c.  84,  8. 10  (charges  on  benc^ces), 

1239 
— •    c  108  (exemptions  from  Mortmain 
Act),  782 
47  Geo. 8, sees.  2,c.  24  (escheat),  1 484, n.  (r) 

68  Geo.  8,  c  141,  ss.  2,  8, 10  (annnities^ 

89,8298 
64  Geo.  8,  c.  146  (corruption  of  blood)» 
1263 

(forfeiture),  1622 
—    c.   168  (attestation  of  appdnt- 
ments),  2126 

66  Geo.  3,  c.  192  (surrender  to  the  nse  of  a 

will),  2968—2978 

67  Geo.  8,  c.  99,  s.  1  (charges  on  beneficesX 

1289 

69  Geo.  8,  c.  94  (escheat),  1434,  n.  («) 

8  Geo.  4,  c.  92  (inrolment  of  annnitieB), 

39 
6  Geo.  4,  c.  84,  8.  26  (property  of  felons), 
1626 

6  Geo.  4,  c  17  (escheat),  1434,  n.  (r) 

7  Geo.  4,  c.  76  (inrolment  of  annuities),  39 

9  Geo.  4,  c.  81,  8.  2  (petit  treason),  519 

—  c  83,  8.  24  (New  South  Wales), 

766 

—  c.  86  (Mortmain),  746,  746,  786 

—  c.  94,  8.  1  (resignation  of  bcaie- 

fices),  2437 

10  Geo.  4,  c.  7,  s.  23  (Roman  Catholics), 

3864 

—  c  26,  8. 37  (Greenwich  Hospital), 

782 

11  Geo.  4  &  1  WiU.  4,  c.  47  (debts),  1365 
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STATUTES,  LIST  OF  (eaiUinusd^, 

11  Cteo.  4  &  1  WUl.  4,  c.  47,  ss.  1—6,  8 

(devises  made  void  as  against 

covenantees  or  obligees,  etc.,  of 

the  devisor),  1365 
s.  11  (convejance  by  infant  under 

decree  for  sale  for  payment  of 

debts),  1870 
8. 12  (conveyance  by  persons  having 

a  limited  interest,  etc.,  andcr  a 

decree  for  sale  for  payment  of 

debts),  1870 

—  c.  65,  88.  8^-6,  8,  9  (admittance 

of  persons   under   disability), 
2723 
8.  11  (common  recovery  of  copy- 
holds   of    married    women), 
3181 

1  Will.  4,  c.  40,  88. 1, 2  (right  of  executora 

to  undisposed^f  residue),  3079, 
3080 

—  c.  46,  88.  1 — 3  (illusory  appoint- 

ments), 2139 

—  c.  65, 88. 3----8  (admittance  to  copy- 

holds), 3303 

86. 12, 14—16, 20  (leases  to  married 
women),  3166,  3167 
«*      c  66,  88.  12, 15  (infants  suirender- 
ing  leases  and  taking  new  ones), 
3304 

8.  17  (granting  leases  of  estates  of 
infants),  3306 

8. 18  (renewal  of  leases),  1940 

88. 16, 20(lea8e8by  married  women), 
3167 

88.  16,  18,  20,  21  (infant  accepting 
surrenders  of  leases  and  grant- 
ing new  ones),  3305 

8.  26  (agreements  on  behalf  of  in- 
fants), 3309 

2  ft  3  Will.  4,  c.  71  (shortening  time  for 

prescription),  1451 — 1458 
88. 1,  4  (rights  of  common  and  other 

profits  k  prendre),  1451, 1454 
8B.  2, 4  (rights  of  way  and  other  ease- 
ments), 1452,  1454 
88.  3,  4  (Ught),  1453,  1454 
-—      c.  115  (£;)man  Catholic  charities), 

732 
S  ft  4  Will.  4,  c.  27  (Statute  of  Limita- 

tions),  1475—1504 
8.  1  (interpretation  clause),  1475, 

n.  (a) 
8.  2  (repealed),  1475 
8!.  3  (wnen  right  shall  be  deemed  to 

have  accrued),  1478 
8.  4   (when  a    remainderman   or 

reversioner  shall  have  a  new 

right),  1481 
8.  5  (repealed),  1475, 1481 


STATUTES,  LIST  OF  (eantinwd). 

3  ft  4  Will.  4,  c.  27,  s.  6  (accruer  of  right 

to  an  administrator),  1482 
8.  7  (accruer  of  right  in  case  of  a 

tenancy  at  will),  1483 
8.  8  (accruer  of  right  in  case  of  a 

tenancy  from  year  to  year,  or 

for  some  other  period  without 

a  lease),  1488 
8.  9  (accruer  of   right  in  case  of 

rent     VTTongfully     received),. 

1484 

8. 10  (mere  entry  not  to  be  deemed 
possession),  1485 

8. 11  (continual  claim),  1485 

8. 12  (possession  of  one  coparcener,, 
joint  tenant,  or  tenant  in  com- 
mon), 1486 

8. 13  (possession  of  a  younger 
brother  or  other  relative), 
1486 

8. 14  (acknowledgment  in  writing 
to  the  person  entitled  or  his- 
agent),  1487 

8. 15  ^»8e  of  possession  not  being 
adverse  at  the  time  of  the  Act), 
1488 

88. 16, 17  (repealed),  1475,  1489 

88.  18, 19  (disabilities),  1489 

8.  20  (when  the  right  to  an  estate 
in  possession  is  barred,  the 
other  rights  of  the  same  person 
shall  be  barred),  1490 

8.  21  (bar  to  a  tenant  in  tail,  a  bar 
to  those  whom  he  might  have 
barred),  1491 

8.  22  (possession  adverse  to  tenant 
in  tail,  adverse  to  persons  he 
might  have  barred),  1491 

8.  23  (repealed),  1475, 1492 

&  24  (suits  in  equity),  1493 

8.  25  (accruer  of  right  in  cases  of 
express  trust),  1494 

8.  26  (accruer  of  right  in  cases  of 
fraud),  1495 

8.  27  (jurisdiction  of  equity  to 
refuse  relief),  1496 

s.  28  (repealed),  1476,  1497 

8.  29  (bar  to  ecclesiastical  or  elee- 
mosynary corporation  sole  in 
regard  to  land  or  rent),  1498 

88.  80,  31, 33  (bar  to  right  of  presen- 
tation or  advowBon),  1499, 
1618a 

8.  84  (extinction  of  the  right,  as 
well  as  the  remedy),  1500 

8.  35  (receipt  of  rent  to  be  deemed 
a  receipt  oi  profits),  1500a 

8.  86  (abolition  of  real  and  mixed 
actions),  1501 
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STATUTES,  LIST  OF  (ixnUinysd). 
3^4  Will.  4,  c.  27,  s.  39  (no  descent  cast, 
discontinoance,  or  warranty,  to 
defeat  a  right  of  entry  or  ac- 
tion), 1602 
B.  40  (repealed),  1475,  1503,  1506 
8.  41  (arrears  of  dower),  491 
s.  42  (arrears  of  rent  and  interest), 
83,1006 

—  c.  42,  K.  2  (liability  as  to  repairs), 

288a 
8.  8  (time  for  bringing  action  or 
suit),  1006,  1007,  1339. 

—  0.  74  (Fines  and  R^overies  Act), 
s.  2  (abolition  of  fines  and  reco- 
veries), 2568,  2660 

s.  3  (assarauces  by  persons  liable 
after  the  Slst  Dec,  1883,  to 
levy  a  fine  or  suif  er  a  recovery), 
2184 

88.  4 — 6  (fine  or  recovery  of  lands 
in  ancient  demesne),  2717 — 
2719 

8,  5  (fine  or  recoveries  in  unautho- 
rized court),  2569,  2661 

s.  7  (errors  in  fines  rectified),  2670 

8.  8  (misnomer,  misdescription,  or 
omission  in  recaveries),  2662 

s.  10  (non-enrolment  of  the  deed 
making  the  tenant  to  the  writ 
for  suffering  a  recovery),  2662 

8. 11  (omission  to  make  the  tenant 
to  the  writ),  2662 

s.  14  (warranty),  425 

8. 15  (power  of  disposition  of  en- 
tailed land),  2186 

8.  16  (exception  in  the  case  of  a 
tenant  in  tail  ex  provisione 
viri),  2186 

s.  18  (exception  in  the  case  of  te- 
nants in  tail  restrained  from 
barring  their  estates  tail,  and 
tenants  in  tail  after  possibility 
of  issue  extinct),  2186 

8.  19  (power  to  enl^ge  base  fees), 
2187 

8.  20  (expectancies  of  issue  in  tail), 
2186 

s.  21  (disposition  by  a  tenant  in  tail 
for  a  limited  purpose),  2188 

8.  22  (protector  where  none  ap- 
pointed), 2189 

B.  23  (protector  in  case  of  part- 
owners),  2190 

s.  24  (protector  in  the  case  of  a 
married  woman),  2191 

88.  26,  27,  28,  31  (persons  who  are 
not  to  be  protectors),  2192 

88.  29,  30  (protector  in  the  case  of 
an  estate  disposed  of,  or  created 


STATUTES,  LIST  OF  ^eontiniudy 

out  of  a  remainder  or  a  tctct- 
sion    before    Dec  31,   1833), 
2193 
8  &  4  WilL  4,c  74,  s.  32 (power  to appCMnt 
protector),  2194 

8.  33  (where  the  Lord  Chanoellor 
or  the  Court  is  to  be  the  pro- 
tector), 2196 

88.  34,  35  (how  far  protector's  caa- 
sent  is  required),  2196 

8.  86  (protector  to  have  absolute 
discretion),  2197 

&  38  (confirmation  of  a  voidable 
estate  by  a  subsequent  disposi- 
tion), 2198 

8.  89  (enlargement  of  a  base  fee  by 
union  with  the  remainder  or 
reversion),  2199 

s.  40  (mode  of  assurance  by  a  te- 
nant in  tail),  2200 

8.  41  (enrolment  thereof),  2208 

8.  42  (protector's  consent,  how 
given),  2204 

8.  43  (consent  by  a  distinct  deed, 
how  construed),  2204 

8.  44  (consent  not  revocable),  2205 

8.  45  (consent  of  a  married  woman 
as  protector),  2206 

8.  46  (enrolment  of  consent  by  a 
distinct  deed),  2204 

8.  47  (exclusion  of  the  aid  of  a  Court 
of  Equity),  2207 

88.  48,  49  (consent  of  the  Lord  Chan- 
cellor or  the  Court),  2208 

s.  50  (application  of  previousclauses 
to  copyholds,  with  exceptions), 
2209 

8.  51  (protector's  consent  by  deed), 
2210 

8.  62  (protector's  consent  when  not 
by  deed),  2211 

8.  53  (equitable  estates  tail  in  copy- 
holds), 2212 

s.  54  (enrolment,  except  on  court 
rolls,  not  necessary),  2213 

8.  56  (power  of  commissioner  to 
dispose  of  entailed  lands),  2215 

8.  57  (power  of  commissioner  to 
dispose  of  land  wherein  the 
bankrupt  has  a  base  fee),  2216 

8.  68  (protector's  consent),  2217 

8.  69  (enrolment  of  deed  of  diqrasi- 
tion  and  consent),  2218 

S8. 60, 61  (enlai^gement  of  base  fees 
in  the  event  of  there  being 
no  protector),  2219 

s.  62  (confirmation  of  voidable 
estates  by  a  subsequent  dispo- 
sition), 2220 
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STATUTES,  LIST  OF  (^continued). 
S  &  4  WiU.  4,  c.  74,  8.  63  (acts  of  a  bank- 
rupt in  regard  to  his  estate  tail 
Toid  against  a  disposition  by 
the  commiaBioner),  2221 

8.  64  (power  reserved  to  the  bank- 
rupt himself  by  the  statute), 
2222 

8.  65  (disposition  after  the  bank- 
rupt's decease),  2228 

8.  66  (disposition  of  copyholds  to 
operate  as  a  surrender),  2224 

8.  67  (rents,  covenants,  and  condi- 
tions), 2225 

8.  71  (disposition  in  the  case  of 
money  subject  to  be  invested 
in  land  which  is  to  be  entailed), 
2226 

8.  74  (commencement  of  operation 
of  an  enrolled  deed),  2203 

8.  77  (powerof  dispositionconferred 
on  married  women  by  the 
Act),  2227 

8.  79  (acknowledgment  of  disposi- 
tion), 2228 

88.  80—85,  87—89  (forms  to  be  ob- 
served on  acknowledgments), 
2229 

8.  86  (relation  of  deed),  2230 

8.  90  (equitable  interests  in  copy- 
holds), 2231 

8.  91  (dispensation  with  the  hus- 
band's concurrence  in  certain 
cases),  2232,  2232a 

—  c.  87  (defects  in  awards),  132,  n. 

(0 

—  c.  104  (real  estate  to  be  assets  for 

payment  of  debts),  1122, 1366, 
1400 

—  c.  106  (Dower  Act),  528  et  seq, 
8.  1  (interpretation  clause),  529,  n. 

W 
8.  2  (dower  of  equitable  estates), 

475 
8.  3  (right  of  entry  or  action),  476 
8.  4  (dower  barred  by  alienation), 

529 
8.  5  (dower    affected    by  charges, 

etc.),  532,  533 
88.  6,  7  (dower  barred  by  declara- 
tion), 630,  536' 
8.  8  (dower  subject  to  conditions, 

etc.),  582 
88.  9,  10  (testamentary  disposition 

in  bar  of  dower),  531 
8. 1 1  (agreement  not  to  bar  dower), 

634 

8. 13  (dower  ad  ostium  eccleslaB  and 
ex  assensu  patris),  473 

8. 14  (saving  clause),  535 


STATUTES,  LIST  OF  (continuedy 

3  &  4  Will.  4,  c.  106  (Inheritance  Act). 

8.  1  (interpretation  clause),  page 
*    641,  n.(/?) 

8.  2  (from  whom  descent  is  to  be 
traced),  1290 

8. 3  (devise  to  heir  of  testator. 
Limitation  to  the  grantor  or 
his  heirs),  1271,  n,  (ft),  1291 

8.  4  (limitation  to  the  heirs  or  heirs 
of  the  body  of  a  person's  an- 
cestor), 1291 

8. 7  (what  line  is  to  be  preferred), 
1302 

8.  8  (preference  of  mother  of  more 
remote  male  ancestor  and  her 
descendants),  1303 

8.  9  (half  blood),  1304 

8.  10  (corruption  of  blood),  1263 

4  &  5  Will.  4,  c.  22,  ss.  1— S  (apportion- 

ment), 69 

—  c.  23,  s.  2  (exemption  from  es- 

cheat), 1433 

—  c.  29,  88.  1, 2,  5,  6  (power  to  lend 

money  on  real  securities  in  Ire- 
land), 3103 

6  &  7  Will.  4.  c.  7 1  (commutation  of  tithes), 

72,  110,111,116 

s.  71  (merger  of  tithes  or  tithe  rent- 
charges),  110,  111 

8. 86  (apportionment  of  rentcharges 
under  Tithe  Act),  72 

—  c.  115  (inclosure)  132,  n.  {e) 

7  Will.  4  &  1  Vict.  c.  28  (recovery  of  land 

mortgaged),  1480 

—  c.  69  (commutation  of  tithes), 

page  47,  n.  (a) 
1  Vict.  c.  26  (Wills  Act),  2764,  2766 

s.  1  (interpretation  clause).  See  Ad- 
denda, page  Ixxxv. 

8.  2  (repeal  of  certain  Acts),  1438, 
2968 

8.  3  ('general  power  of  disposition), 
1438,  2727—9,  2790 

as.  4, 5  (devises  of  copyholds  and  cus- 
tomary estates),  2969,  2976 

ss.  8, 6, 34  (estates  pour  autre  vie),  ' 
1438 

8.  7  (age  of  testators),  3292,  8314 

8.  8  (wills  of  married  women),  3172 

8.  9  (signature  and  attestation  to 
wills),  2128,  2764,2767 

8.  lO(appointments),  908,2113,2123 

88. 1 1 , 1 2  (soldiers'  and  sailors*  wills) , 
2764,  2766 

8.  13  (publication),  2769 

8. 14  (incompetency  of  attesting  wit- 
ness), 2770 

8.  15  (gifts  to  attesting  witness), 
2771 
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1  Vict  c.  26,  s;  16  (creditor  attesting  to  be 

admitted  a  witness),  2772 
8.  17  (executor  to  be  admitted  a 

witness),  2773 
SB.  18—20,  23  (evocation  of  wills), 

2920—2,  2924 
8.  21  (alterations  in  wills),  277i 
B.  22  (revival  of  will),  2939 
8.  24  (at  what  time  a  will  speaks), 

2816 
8.  25  (residuary  devise),  2945 
8.  26  (general   devise  to  include 
copyholds  and  leaseholds),  2965 
s.  27  (general  ^ift  to  incluoe  pro- 
perty subject  to  the  general 
power),  2144 
8.  28  (devise  without  words  of  limi- 
tation), 57,  383 
8.  29  (want  or  failure  of  issue),  418 
86.  30,  81  (devise  to  trustees  or  exe- 
cutors), 383 
88.  32,  33  (lapse),  2933 
8.  34  (cases  to  which  Act  is  not  to 
extend),  1438,  page  1102,  n.  (») 
lk2  Vict.  c.  64,  ss.  1—4  (merger  of  tithes), 
110,111 

—  c.  1 06  (mortgage  or  benefice),  996 

—  c.  110,  8.  11  (extension  of  credi- 

tor's remedy),  1155,  1226 
s.  13  (judgment  to  be  a  charge), 

1160, 1177,  1178, 1367,  1373 
s.  14  (charging  orders),  1179 
s.  17  (interest  on  judgment  debts)» 

1183,  1344,  n.  («) 
8.  18  (decrees,  ete.,  of  Courts  of 

Equity,  ete.,  to  have  effect  of 

judgments),  1184 
s.   19  (registration  of  judgments, 

etc.),  1190,  1191 
8.   21    (judgments    of   palatinate 

courts),  1209 
s.  22  (removal  of  judgmento  into 

superior  courts),  1210 

2  Vict.  c.  11,  ss.  1 — 5  (registration  of  judg- 

ments, ete.),  1190, 1193, 1196, 

1202 
8.  7  (registration  of  lis  pendens), 

1206 
ss.  8— 11  (Crown  debts),  1351, 1355, 

1356,  1358 
i2  &  3  Vict.  c.  60,  ss.  1, 2  (sale  or  mortgage 

for  payment  of  debts),  1371 

—  c.   62  (commutation  of  tithes), 

page  47,  n.  (a) 
s.  1   (preservation  of  charges  on 

tithes  merged),  112 
S8. 2, 4  (apportionment  of  charges  on 

tithes  merged  andnot  merged), 

112a 


STATUTES,  LIST  OF  (cimtimued), 

2  &  3  Vict  c  62,  8.  6  (merger  of  tithes  d 

glebe),  113 
8. 19  (commutation  of  tithes).  110, 
n.(0 

3  &  4  Vict,  c  15  (commutation  of  tithe&X 

page  47,  n.  (a) 

—  c.  31  (inclosure),  132,  n.  (e) 

—  c.  42,  s.  28  (interest),  1344,  n.  (a) 

—  c.  82,  s.  1  (judgment  debtors). 

1179 
8.  2    (registration    of  judgments, 
etc.),  1218 

—  c.   113,  88.  60,  57  (property  in 

Ecclesiastical  Conunission^B), 
1498 

4  Vict  c.  21,  8.  2  (lease  for  a  year),  2097 

4  &  6  Vict  c.  35,  8.  13,  ete.  (commntatiam 

of  manorial  rights),  318,  343 
.  8.  50  (apportionment  of  rentchaiges 
under  Copyhold  Act),  72 

88.  56,  57  (voluntary  enJ^nchise- 
ment),  319 

8.  64  (title  to  lands  voluntarily  en- 
franchised), 320 

88.  68,  69  (charge  of  expenses  of 
voluntary  enfranchisement), 
321 

88.  70 — 72  (charge  of  consideration 
for  voluntary  enfranchise- 
ment), 322 

SB.  79,  80  (oesser  of  customs  as  to 
descent)  dower,  freebench,  and 
curtesy),  323 

8^  81  (effects  of  voluntary  enfran- 
chisement), 138,  324 

8.  82  (rights  not  affected  by  volun- 
tary enfranchisement),  325 

s.  85  (partition  of  copyholds).  1966 

88.  87,  88,  91  (grants  and  admit- 
tances), 2721 

s.  90  (presentment),  2713 

5  Vict  sess.  2,  c  32  (neglect  and  omis- 

sions as  to  fines  in  Wales  and 
Cheshire),  2572 
s.  3  (certain  recoveries  in  Wales  and 
Cheshire  made  valid),  2663 

5  &  6  Vict  c.  54  (commutation  cd  tithes), 

47,  n.  (a),  (c) 

6  &  7  Vict  c.  23,  ss.  1—3,  6  (consideration 

for  voluntary  commutation  or 
enfranchisement),  326 

—  c.  37,  s.  22  ^giets  to  Ecclesias- 

tical Commissioners),  782 

7  &  8  Vict  c.  55,  s.  6  (consideration  for 

voluntary  commutation  or  en- 
franchisement), 327 
--      c.  66,  ss.  3—5  (aliens),  3350 

—  c  76  (Act  to  simplify  transfer  of 

property),  1716 


INDBX. 


1615 


STATUTES,  LIST  OF  (continued). 

7  &;  8  Vict.  c.  76,  8.  2  (Hvery),  14,  1852 

(enrolment),  1891,  2106 
(lease  for  a  year),  2105 

8.  3  (exchange,  partition,  and  as- 
signment to  be  by  deed),  1611, 
1955,  1975,  2068 

8.  4  (leases  and  surrenders  to  be  by 
deed),  1611, -1951,2059 

8.  5  (assignments  of  future  interests 
and  rights  of  entry),  2422 

8.  6  (word  "  grant "),  1804 
(word  "  exchange"),  1960 

8.  7  (operation  of  feofiEment),  1864, 
1865 

8.  8  (contingent  remainders),  854 

8.  9  (reconveyance  of  mortgage  es- 
tate), 1110 

8, 10  (power  to  give  receipts),  3128 

«.  11  (indenting),  1715 

(parties  to  deeds),  1733 

8.  12  (remedies  for  rents  and  co- 
venants where  reversion  is 
merged),  1613, 1952 

8  le  9  Vict.  c.  106  (Act  to  amend  Law  of 

Real  Property),  1110 

8. 1  (repeal  of  7  &  8  Vict.  c.  76,  ss.  2, 

8),854, 1891,  3128 

8. 2  (hereditaments  to  lie  in  livery), 

14, 1852,  2105 
&  3Geasestobebydeed),1611,1951 
(surrender  to  be  by  deed),  1611, 

1861, 1951,  2059 
(partition  to  be  by  deed),  1975 
(assignments  to  be  by  de^), 

2068 
(exchange  to  be  by  deed),  1955 
(feoffment  to  be  by  deed),  1848 
8.  4  (operation  of  afeoffment),  1804, 
1864 
(condition  in  law  on  a  parti- 
tion), 1974 
(conditionin  law  on  exchange), 

1960 
(word    "give"  or  "grant"), 
1804 
8.  5  (indenting),  278,  1715 

(parties  to  deeds),  1733,  1797 

fl*  6  (assignments  of  future  interests, 

possibilities,    and    rights    of 

entry),  659a,  2421 

8. 7  (disclaimer  by  married  women), 

3169 
8.  8  (contingent  remainders),  854 
8.  9  (merger  of  reversion),  1613, 
1952 
—      c  112,  88.  1 — 3  (satisfied  terms), 

575—8 
-«•      c.  1 18  (inclosuze,  exchange,  parti- 
tion), 132,  n.  (0 


STATUTES,  LIST  OF  (oimtinued). 

8  &  9  Vict.  c.  119  (concise  conveyances), 

1843,  2233 

—  c.    124    (concise  leases),    1843, 

2234 

9  &  10  Vict  c.  70  (inclosure),  132,  n.  (e) 

—  c.   73  (commutation  of  tithes), 

page47,  n.  (fl) 

88.  1 — 11  (redemption  of  tithe  rent- 
charges),  114 

88. 18—20  (merger  of  tithes),  111 

10  &  11  Vict.  c.  96, 8. 1  (payment  or  trans- 

fer into  Court  of  Chancery), 
3159 

—  c.  104  (commutation  of  tithes), 

page  47,  n.  {a) 

—  c  119  (inclosure),  132,  n.  (e) 

11  &  12  Vict.  c.  70  (proclamations  on  fines), 

2571 

—  c.  87  (conveyance  under  decree  for 

sale  for  payment  of  debts),  1372 

—  c.  99  (inclosure),  132,  n.  («) 

12  k,  13  Vict   c.  26  ^defective  leases), 

2176—2181 

—  c.  74   (payment  or  transfer  into 

Court  of  Chancery),  3159 

—  c.  83  (inclosure),  132,  n.  (e) 

—  c.  89  (certificate  of  Lords  of  the 

Treasury),  1357 

—  c.  106  (Bankrupt  Law  Consolida- 

tion Act),  1554  et  8eq,y  2330, 
2330a 

8.  48  (orders  in  Chancery  and  bank- 
ruptcy), 1187 

8. 125  (goods  in  possession,  etc.,  of 
bankrupt),  1568 

8.  126  (alienations  by  traders  in 
solvent  circumstances),  1574 

88.  133,  134  (transactions  not 
affected  by  bankruptcy),  1578, 
1579 

s.  141  (personal  estate  vested  in  as- 
signees), 1565 

s.  142  (real  estate  vested  in  assig- 
nees), 1558 

8. 143  (registration),  1586 

8.  145  (provision  for  the  case  of 
onerous  property),  1562 

8.  146  (assignees  not  electing  to 
either  abide  or  abandon  any 
agreement  for  purchase  of  real 
estate),  1563 

8. 147  (powers  for  bankrupt's  bene- 
fit may  be  executed  by  assig- 
nees), 1567 

8. 148  (ordering  bankrupt  to  join  in 
conveyances),  1585 

8. 149(e8tatesgranted  by  a  bankrupt 
subject  to  a  condition  or  pro- 
viso for  redemption),  1564 
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8TATUTBS,  LIST  OF  (eonthmed). 
12  &  13  Vict.  c.  1 10  (defective  leases),  21 82 
18  Vict  c.  17  (defective  leases),  2182—3 
18  &  14  Vict.  c.  60  (Trustee  Act,  1860), 

1968,  3132—3142,   3165.    See 

Tbubtees. 
8.  46  (escheat),  1433 

—  c  97,  8.  6  (duty  payable  in  respect 

of  a  lease  for  a  year),  2106 
14  &  16  Vict.  c.  26,  s.  1  (extension  of  occu- 
liancy  in  lieu  of  emblements), 
486,  567 

—  c.  63  (commutation  of  tithes),  page 

47,  n.  (a) 

—  c.  83,  s.  7  (jurisdiction  in  bank- 

ruptcy), 1187 

—  c.  97,  R8.  8.  24  (gifts  to  Ecclesiafl- 

tical  Commissiouers),  782 
16  Vict.  c.  24  (signatures  to  will),  2766 
16  &  16  Vict.  c.  51,  8.  1  (compulsory  en- 
franchisement). 328 

SB.  7,  9  (compensation  for  compul- 
sory enfranchisement),  330 

s.  10  (priority  oi  charge  of  compen- 
sation fur  compulsory  en^n- 
chisemcnt).  831 

8.  11  (deed  of  enfranchisement),  332 

8.  12  (certificate  of  charge),  333 

8.  13  (transfer  of  charge),  333 

ss.  25, 26  (enfranchisement  avoided 
by  offer  to  purchase),  334 

s.  27  (compulsory  enfranchisement 
of  customary  freeholds),  335 

88.  31.  82  (charge  of  expenses), 
337 

8. 34  (cessor  of  customs  as  to  descent, 
dower,  frecbench,  and  curtesy), 
888 

6.  36  (power  to  sell  rentoharge),  339 

88. 37, 38  (redemption  of  rentcharge) 
340 

8.  45  (saving  of  commonable  rights), 
138, 341 

8. 48  (what  rights  not  affected  by  com- 
pulsory  enfranchisement),  342   ^ 

8.  68  (Act  to  be  deemed  part  of  pre- 
vious Copyhold  Acts),  343 

—  c.  65  (extension  of  Trustee  Act, 

1850),  3148—9 

—  c.  76,  88.  219,  220  (redemption  of 

mortgage  at  law),  997 

—  c.  79  (inclosure),  132,  n.  (/) 
-^     c.  86,  8.   48   (sale  of  mortgaged 

estate),  1025 
16  &  17  Vict.c.  51  (succession  duty),  pa^ 
664,  n.  (a) 
•—     c.  67  (enfranchisement  of  copy- 
holds), 844 

—  c.   70    (Lunacy    Kegulation  Act, 

1863),  2723,  3346,  3347 


STATUTES,  LIST  OF  ieontinMed-). 

16  &  17  Vict.  c.  107,  88.  196,  197  Cobligm- 

tions  to  the  Crown),  13^9, 1360 

—  c.    124  (commntation  of  tithesX 

page  47,  n.  (a) 

17  k  18  Vict  c.  36  (registration  of  bills  of 

sale),  2471 

—  c.  75  (acknowledgments  of  nutfiied 

women  taken  by  peraoDs  inter- 
ested), 2229 

—  c.   90  (enrolment  of  annuities — 

usury),  40,  1003,  2439 

—  c.  97  (inclosure),  132.  n.  {e) 

—  c.  104, 8. 69  (mortgage  of  shipX  1138 

—  c.    113    (payment    of    mortgage 

debts),  1391, 1393a,  1396, 1397, 
2912 

18  Vict,  c   13  (amendment  of  Lnnacv 

Regulation  Act^  1852),  3347  ' 

—  c.   16  (protection  of  porchaserSf 

mortgagees,  and  creators),  39, 
40, 1113 

18  &  19  Vict.  c.  43  (marriage  settlements), 

3310 

19  &  20  Vict.  c.  94  (customary  distribu- 

tion), 1429 

—  c.   97,  88.  9,  10,  12  (Umitations), 

1838, 1889 

—  c.  120  (leases  and  sales  of  settled 

estates),  2154,  3307 
20&  21  Vict.  c.  31  (inclosure),  132,  n.  (r) 

—  c.  67  (reversionary  interests  and 

powers  of  married  women),  3208 

—  c.  77  (probate),  3060, 3052—3, 3086 

—  c.  86,  ss.  21, 26, 26  (married  women 

deserted  or  separated),  3186 — 
3190 
21  &  22  Vict  c.  77  (leases  and  sales  of 
settled  estates),  1908 

—  c.  94  (the  Copyhold  Act,  1868). 
8.  6  (enfranchisement),  329 

88.  21,  26  (charge  of  consideration 

money),  346,  349 
8.  22  (charge  of  value  of  land  given 

as  enfranchisement  qonsidera- 

tion),  846 
8.  23  (power  to  lord  to  charge  land 

.    purchased),  347 
83.  24 — 27  (charge  of  expenses), 

348__361 
88.  28 — 30  (certificates  of  charge). 

852—4 
s.  31  (lord's  charge  to  be  afipurte- 

nant  to  the  manor),  856 
s.  33  (priority  of  charge),  866 
8.  34  (charge  not  to  merge),  357 
8. 36  (recovery  of  sums  charged),35{i 

(land    charged    with  enfran- 

chisement  considerations  as  on 

mortgage  in  fee),  368 
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STATUTES,  LIST  OF  (continued), 

21  &  22  Vict.  c.  94,  a.  52  (construction  of 

Act),  359 

—  c.  95,  8.  16  (probate),  3086 

—  0.  108  (order  of  protection  and 

decree  for  separation),  3188 — 
3191 

22  &  23  Vict  c.  36  (Law  of  Property  and 

Trustees'  Relief). 

85.  I,  2  (licence  to  assign,  etc.)*  186 
8.  3  (benefit  of  conditions  or  powers 

of  re-entry),  190 

8. 10  (release  from  a  rent-charge),  66 

8. 11  (release  from  a  judgment),  1234 
8.  12  (appointments),  2113,  2128 

8. 13  (payment  by  mistake),  1664, 

n.(*) 
ss.  14 — 18  (raising  money  by  sale  or 

mortgage),  967—971 

86.  19,  20  (descent),  1290 
8.  21  (assignment),  2078 
8.  22  C'ud^ents),  1352 

8.  23  (power  to  give  receipts),  1673 

s.  24  (fraud  of  vendor  or  mortgagor), 
page  689,  n.  (J) 

8.  25  (interpretation  clause).  Ad- 
denda, page  Ixxxvi. 

s.  26  (payments  or  actd  under  a 
power  of  attorney),  957 

88.  27,  28  (liability  of  executors), 
1815,  1816 

8.  29  (notices  to  creditors),  3058 

8.  31  (trustees'  indemnity  and  re- 
imbursement),  3107 

s.  32  (investment),  3093 

—  c.  43  (inclosure),  132,  n.  (e) 

—  c.  61,  8.  5  (married  women  di- 

vorced), 3291 

23  &  24  Vict.  c.  38,  ss.  1—5  (judgments, 

etc.),  1192, 1194, 1199,1200, 1209 
8.  6  (waiver  of  covenant  or  condi- 
tion), 186 
8.  7  (scintilla  juris),  671 
s.  8  (fraud),  page  689,  n.  (J) 
8.  12  (investment),  3093 
8.  13  (property  of  intestates),  1506 

—  c.  93  (tithes),  page  47,  n.  (a),  par.  114 

—  c.  115,  8. 1  (bonds  to  the  Crown), 

1361 
8.  2  (judgments),  1235 

—  c.  127,  s.  28  (charge  upon  property 

recovered  or  preserved),  978 

—  c.  145,  ss.  1 — 10, 31 — 34  (powers  of 

sale,  exchange,  and  renewal  of 

leases),  3114— 3127a 
8.  11  (powers  to  sell,  insure,  and 

appoint  receivers),  1039 
88. 11 — 30  (powers  incident  to  estate 

of  mortgagee),  1040, 1062 
s.  26  (investment),  3094 

VOL.  n. 


STATUTES,  LIST  OP  (contmued). 

23  k  24  Vict.  c.  145,  s.  26  (maintenance), 

3332,  3332a 
8.  27  (new  trustees),  3155 
8.  29  (power  to  give  receipts),  1673, 

3128 
8.  30  (powers  of  executors),  3085, 

3085a 

24  Vict.  c.  9  (charities),  786—791 

24  &25  Vict,  c.  114  (domicile),  2776—2780 

—  c.  134,  88.   114,  115  (bankrupts), 

1659,  1560,  2330,  2330a 
88.187, 192, 194, 196, 197, 200  (deeds 
of  arrangement  and  composi- 
tion), 232(X— 4,  2330a 

25  &  26  Vict.  c.  17  (charities),  792—7 

—  c.  53  (Land  Registry  Act),  1507— 

1514,  2235 

—  c.  63,  8.  3  (ships),  1140 

—  c.  67  (declaration  of  title),  1607— 

1512 

—  c.  86,  88.  1 — 15  (insane  persons), 

3348 

—  c.  89  (Companies  Act,  1862),  1610c 

—  c.  108  (minerals),  page  804,  n.  (J), 

page  808,  n.  («),  par.  3160 

26  &  27  Vict.  c.  106  (charities),  798 

27  Vict.  c.  13  (charities),  799—802 

27  &  28  Vict.  c.  45  (settled  estates),  1908 

—  c.  112  (judgments),  1160,  n.  (J), 

1168,  1201,  1228—1230 

—  c.  114    (improvement  of   land), 

448i 

28  &  29  Vict.  c.  72  (wills  of  seamen),  2766, 

n.  (a) 

29  &  30  Vict.  c.  57  (charities),  803—6 

—  c.  96  (registration),  2471 

30  &  31  Vict.  c.  47  (registration),  1208 

—  c.  69  (debts),  1393 

—  c.  132  (investment  of  trust  funds), 

3093 

31  Vict.  c.  4,88. 1 — 3 (reversionary interest), 

2347 

31  &  32  Vict.  c.  40  (partition),  1969 

8.  12  (partition),  624,  n.  (/).  640,  n. 
(rf),  654,  n.  (J) 

—  c.  44,  88. 1, 2  (charities),  783, 784 
8. 3  (enrolment),  807 

—  c.   64  (judgments  and   decrees), 

1236 

—  c.  104,  88.  1,  3,  7,  16  (creditors' 

deeds),  2325— 2330a 

32  &  33  Vict.  c.  23  (attainder),  619 

—  c.  46  (debts),  1368 

—  c.  62  (Debtors'  Act,  1869),  1610e, 

1610v 

—  c.    71   (Bankruptcy    Act,   1869), 

1588— 1610a,  1610v 

33  k  34  Vict.  c.  14,  s.  2  (aliens),  3362 

—  c.  23  (forfeiture),  1528 

LLL 
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STATUTES,  LIST  OF  Ccontinued). 

83  &  84  Vict.   c.   28,  8.  2  (escheat  for 

crime),  liSO 
^      c.  28, 8. 16  (mortgagefor  costs),  1086 

—  0.  34  (inYestmeiit  of  trust  funds), 

809—811 

—  c.  36  f apportionment),  70 — 81 

—  c.  66  (mansion  house),  448f 

-  c.  93  (wife's  contracts  before  mar- 
riage), 8260 

s.  11  (action  by  married  women), 
3193 

8.  14  (liability  of  wife  to  parish), 
8262 

84  Vict  c.  27  (debenture  stock),  3096—7 
34  &  36  Vict.  c.  34  (mansion  house),  448f 
86  &  36  Vict.  c.  24,  s.  13  (enrohnent),  808 
86  Vict  c.  12,  8.  2  (agreement  on  separa- 
tion), 3286 

36  &  37  Vict  c.  60  (places  of  worship 

sites),  448o,  811a,  3374a 

—  c.  66, 8.  25  (2),  (expresstrust),  1604, 

1606 

(8)  (waste),  3388 

(4)  (merger),  3420 

(6)  (suits  by  mortgagors),  1056 

(6)  (assignments  of  choses  in  ac- 
tion), page  833,  n.  (a),  2077a 

—  (7)  (stipulations),  284a 

37  &  88  Vict.  c.  83  (settled  estates),  1908 

—  c.  37  (appointments),  2140,  2141 

—  c.  60  (wife's  contracts  before  mar- 

riage), 3260 

—  c.  67  (Real  Property  Limitation 

Act,  1874),  Appendix 

8.  1  (general  rule  as  to  recovery 
of  land  or  rent  at  law),  1467, 
n.  (c),  1476,  1477,  1498 

8.  2  (when  a  remainderman  or  re- 
versioner shall  have  a  right), 
1481 

88.  3,  4,  6  (disabilities),  1489 

8.  6  (other  cases  where  estates  .to 
take  effect  after  or  in  defea- 
sance of  estate  tail  shall  be 
barred),  1492 

8.  7  (barring  mortgagor),  1066,  n. 
(J),  1494,  1497 

8.  8  (bar  to  money  charged  upon 
or  payable  out  of  land  and  to 
legacies),  1007,  1028,  n.  (<j), 
1503,  1506 

B.  9  (repeal  of  certain  sections  of 
Act  of  1833),  1028,  n.  (a),  1475, 
1480 

B.  10  (charges  and  legacies  payable 
out  of  land,  and  secured  by 
express  trust),  1606 

—  c.  62,  8.  1  (contracts  by  Infants), 

3296a 


STATUTES,  LIST  OF  {eonHnMed), 

37  k  38  Vict  c.  78  (Vendor  and  Porcfaaser 

Act,  1874),  Appendix 
B.  1  (commencement  of  title),  1617, 

1618a 
8.  2,  rule  (l)r  (lessor's  title),  1624 
(2)  (evidence  of  title),  1649, 1743a 
(8)  (covenant  to  produce  and  fnr- 
nish  documents  of  titie),  1633. 
2494,  n.  (a) 

(4)  (expensesof  covenants,  perusal, 
and  execution),  1664 

(5)  (right  to  documents),  1661, 
2493,  n.  (<0 

8.  3  (trustees),  1683 

s.  4   (reconveyance    of    mortgage 

estate),  1112 
8.  6  (death  of  bare  trustee),  3150 
8.  6  (conveyance    by    a   married 

woman  when  a  trustee),  3174 
8.  7  (protection  or  tacking),  1019 
8.  8  (registration),  2760 

38  &  39  Vict  c.  66  (repeal),  2347 

—  c.    87    (protection  <»  tacking), 

1019 
8.  48  (death  of  a  bare  trustee),  3151 

(repeal),  page  1399,  n.  (d) 
8.    125    (abolition    of  registration 

under    Land    Registry    Act), 

1514 
a  189  (repeal),  page  1399,  n.  (r) 

39  &  40  Vict.  c.  17  (partition),  1969 

—  c.  66  (incloBure),  132,  n.  (f) 

40  3c  41  Vict  c.  18  (Settled  Estates  Act, 

1877),  448a,  f ,  469a,  491a,  1899, 
1908,  2154,  3127a,  3161a,  3168, 
3307,  3347a,  and  Appendix 

—  c    33    (contingent    remainders), 

858a,  850,  and  Appendix 

—  c.  34  (charges  on  realty),  1393,  and 

^pendix 

41  k  42  Vict  c  31  (BUls  of  Sale  Act,  1878). 

2478,  2486,  2487,  n.  (J),  247i; 
and  Appendix 

8. 4  (interpretation  of  term6),2066a, 

2479,  n.  (a) 

8.  6  (application  of  Act  to  trade 

machinery),  2066a 
8.  6  (certain    instruments   giving 

powers  of  distress  to  be  subject 

to  this  Act),  2066a 
s.  10  (mode  of  registering  bills  of 

sale),  2471 

8. 11  (renewal  of  registration),  2472 

8. 12  (form  of  register),  2473 

8.  14  (rectification  of  register),  2474 
8.  16  (entry  of  satisfaction).  2475 
s.  24  (extent  of  Act),  2486 
41  k  42  Vict.  c.  42  (commutation  of  tithes), 
116a — g 
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STATUTES,  LIST  OF  (^continued). 
41  k  42  Vict.  c.  42,  s.  1  (redemption  of 
tithe  on  land  required  for  pub- 
lic purposes),  115a 

s.  2  (application  for  redemption), 
116b 

8.  3  (redemption  of  tithe  not  ex- 
ceeding twenty  shillings),  115c 

8.  4  (redemption  of  tithe  ex- 
ceeding twenty  shillings),  115d 

s.  6  (redemption  of  tithe  on  divided 
lands),  116e 

8.  6  (application  of  existing  powers 
to  this  Act),  116f 

6.  7  (exchange  of  annual  payment 
for  lands  or  tithe  rent-charge), 
115g 

43  Vict,  c  14  (customs  and  inland  revenue), 

page  564,  -n.  (a) 

44  Vict.  c.   12  (custom   and  inland  re- 

venue), page  554,  n.  (a) 
44  &  45  Vict.  c.  41  (Conveyancing  and 
Law  of  Property  Act,  1881), 
1009,  1040,  1062,  1843,  2085, 
2233,  2235a,  and  Appendix 

s.  3  (applicatian  of  stated  con- 
ditions of  sale  to  all  purchases), 
359a,  1618,  1627,  1649,  1654, 
1663a,  2528a 

H.  4  (completion  of  contract  after 
death).  1698a 

s.  5  (provision  by  Court  for  incum- 
brances, and  sale  freed  there- 
from), 1636a 

s.  6  (general  words  in  conveyances 
of  land,  btuldings,  or  manor), 
138a,  144a,  149a,  1753a,  1758a 

s.  7  (covenants  for  title),  1803a 

s.  S  (rights  of  purchaser  as  to  exe- 
cution), 2463a,  n.  (d) 

s.  9  (acknowledgment  of  right  to 
production,  and  undertaking 
for  safe  custody  of  documents), 
2496a 

ss.  10 — 12  (leases,  covenants  to  run 
with  reversion,  apportionment 
of  conditions  on  severance, 
etc.),  1952a 

s.  13  (on  sub-demise,  title  to  lease- 
hold reversion  not  to  be  re- 
quired), 1624a 

8.  14  (restrictions  on  and  relief 
against  forfeiture  of  leases), 
1553a,  n.    (a),    page  749,  n. 

W 
8.  15  (obligation  on  mortgagee  to 

transfer  instead  of  reconvey- 
ing),  llUa 
8.  16  (power  for  mortgagor  to  in- 
spect title  deeds),  1013 


STATUTES,  LIST  OP  (continued)- 
44  &  45  Vict.  c.  41,  s.  17  (restriction  on 
consolidation   of   mortgages), 
1060b 

8. 18  (leasing  powers  of  mortgagor 
and  of  mortgagee  in  posses- 
sion), 1068a      - 

8.  19  (powers  incident  to  estate  or 
interest  of  mortgagee),  1040 

8. 20  (regulation  of  exercise  of 
powers  of  sale),  1041 

B.  21  (conveyance,  receipt,  and  ap- 
plication of  purchase  money), 
1042 

8.  22  (mortgagee's  receipts,  dis- 
charges, etc.),  1043 

8.  23  (amount  and  application  of 
insurance  money),  1044,  31-52, 
n.  (a) 

8.  24  (appointment,  powers,  re- 
muneration, and  duties  of  re- 
ceiver), 1045— 1052 

8.  25  (sale  of  mortgaged  property 
in  action  for  foreclosure,  etc.), 
995a,  1025,  1061 

88.  26,  27,  28,  29  (statutory  mort- 
gage), 1116a,  ^235a 

8. 30  (devolution  of  trust  and  mort- 
gage estates  on  death),  997a, 
1014, 1112, 2967,  n.  (a),  3089a, 
3152 
(repeal),  page  1399,  n.  (a),  (6) 

8.  31  (appointment  of  new  trustees, 
vesting  of  trust  property,  etc.), 
3155 

8.  32  (retirement  of  trustee),  3156 

8.  S3  (powers  of  new  trustee  ap- 
pointed by  Court),  933,  3167 

8.  34  (vesting  of  trust  property  in 
new  or  continuing  trustees), 
3157a 

s.  35  (powers  for  trustees  for  sale 
to  sell  by  auction,  etc.),  929a, 
n.(rf) 

8.  36  (trustees'  receipts),  1673,3128 

8.  37  (power  for  executors  and 
trustees  to  compound,  etc.), 
3085a 

8.  38  (powers  to  two  or  more 
executors  or  trustees),  3085b 

8. 39  (power  for  Court  to  bind 
interest  of  married  woman), 
3239 

8.  40  (power  of  attorney  of  maziied 
woman),  3181 

88.  41,  42  (sales  and  leases  on 
behalf  of  infant  owner,  ma- 
nagement of  land,  and  receipt 
and  application  of  income 
during  minority),  3307a 

lll2 
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STATUTES,  LIST  OF  (oontimHsd:). 
44  k,  46  Vict,  c  41,  s.  43  (application  by 
trustees  of  income  of  property 
of  infant  for  maintenance,  etc.)i 
.  3332a 

8.  44  (remedies  for  recoyery  of  an- 
nual sums  charged  on  land), 
86a,  606 

s.  46  (redemption  of  quit  rents  and 
other  perpetual  charges),  86b 

s.  46  (execution  under  power  of  at- 
torney), 1740,  2466 

B,  47  (payment  by  attorney  under 
power  without  notice  of  death, 
etc.,  good),  967a 

8.  48  (deposit  of  original  instru- 
ments creating  powers  of  at- 
torney), 1719b 

8.  49  (use  of  word  "  grant"  unneces- 
sary), 1748,  1874a 

8.  60  (conyeyance  by  a  person  to 
himself,  etc.),  1739a 

8.  61  (words  of  limitation  in  fee  or 
in  tail),  372a,  396a 

8. 62  (powers  simply  collateral), 
946a 

s.  63  (construction  of  supplemental 
or  annexed  deed),  1719a 

88. 64,  66  (receipt  in  deed  sufficient, 
receipt  in  deed  or  indorsed, 
evidence  for  subsequent  pur- 
chaser), 1839a 

8.  66  (receipt  in  deed  or  indorsed, 
authority  for  payment  to  soli- 
citor), 1092b,  1839a,  2236a 

s.  67  (sufficiency  of  forms  in  fourth 
schedule),  2236a 

ss.  68,  69  (covenants  to  bind  heirs, 
etc.,  covenants  to  extend  to 
heirs,  etc.),  1814a 

8. 60  (effect  of  covenant  with  two 
or  more  jointly),  1811a 

8.  61  (effect  of  advance  on  joint 
account,  etc.),  606,  n.  {e) 

s.  62  (grants  of  easements,  etc.,  by 
way  of  use),  147, 677a 

R.  63  (provisions  for  all  the  estate, 
etc.),  1763a 

s.  64  (construction  of  implied  cove- 
nants), 1803a 

8.  66  (enlargement  of  residue  of 
long  term  into  fee  simple), 
681a— e 

B.  71  (repeal  of  enactments  in 
Part  III.  of  second  schedule  ; 
restriction  on  all  appeals), 
3094 

s.  73  (repeal),  page  1399,  n.  (b) 
—      c.  44  (Solicitors*   Remuneration 
Act,  1881). 


STATUTES,  LIST  OF  (eantinved}. 

44  &  46  Vict.  c.  44,  ss.  6,  8  (mortgage  for 
costs),  1086 

46  Vict.  c.  16  (Commonable  Rights  Com- 
pensation Act,  1 882),  Appendix 
6.  2  (application  of  compensation 
money  for  common  lands), 
132a 

46  &  46  Vict.  c.  21  (Places  of  Worship 
Sites  Amendment  Act,  1882), 
448o,  81  la,  3374a,and  Appendix 

—  c.  31  (judgments  in  inferior 

courts),  1236 

—  c.  38  (Settled  Land  Act»  1882), 

491a,  1616, 1899, 1908, 1950, 
3233,  and  Appendix 

s.  1  (Act  to  commence  on  1st 
January,  1883),  448b,  3127a, 
n.  (a) 

s.  2  (definition  of  settlement,  tenant 
for  life,  etc.),  448b 

8.  3  (powers  to  tenant  for  life  to 
sell,  enfranchise,  or  make  ex- 
change or  partition),  448c, 
1963a,  1973a,  3127a,  n.  (a) 

s.  4  (sale  to  be  at  best  price,  etc.). 
448c 

8.  6  (transfer  of  incumbrances  on 
land  sold,  etc),  448c 

ss.  6,  7,  8,  9,  10, 11  (leases,  minii^ 
rent),  448d 

s.  12  (leasing  powers  for  special 
objects),  448e 

8.  13  (surrender  and  new  grant  of 
leases),  448e 

s.  14  (power  to  grant  to  copy- 
holders licences  for  leasing), 
448e,  195()a 

8.  16  (restriction  as  to  mansion 
house,  park,  etc.),  448f 

8.  16  (dedication  for  streets,  open 
spaces,  etc.),  448g 

s.  17  (separate  dealing  with  surface 
and  minerals,  with  or  without 
wayleaves,  etc.),  448g,  3161a 

8. 18  (mortgage  for  equality  money, 
etc.),  448c 

8.  19  (concurrence  in  exercise  of 
powers  as  to  undivided  share), 
660a 

8.  20  (completion  of  sale,  lease,  etc^ 
by  conveyance),  448h,  27i4a 

ss.  21,  22,  23,  24  (investment,  etc, 
of  capital  trust  money),  448h, 
3095,  n.  (6) 

8.  26  (description  of  improvements 
authorij5ed  by  Act),  4481,  3096, 
n.(ft) 

s.  26  (approval  by  land  commis- 
sioners of  scheme  for  improve- 
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STATUTES,  LIST  OP  {eontinued), 

ment  and  payment  thereon), 
4481.  3095,  n.  (J) 
45  &  46  Vict.  c.  38,  s.  27  (concurrence  in 
improvements),  4481 

8.  28  (obligation  on  tenant  for  life, 
and  successors,  to  maintain, 
insure,  etc.),  4481 

8.  29  (protection  as  regards  waste 
"     in  execution  and  repair  of  im- 
provements), 4481 

s.  30  (extension  of  Improvement 
of  Land  Act,  1864),  4481 

s.  81  (power  for  tenant  for  life  to 
enter  into  contracts),  448k 

s.  32  (application  of  monej  in 
Court  under  Lands  Clauses, 
and  other  Acts),  3127a 

s.  33  (application  of  money  in 
hands  of  trustees  under  powers 
of  settlement),  3127a 

B.  34  (application  of  money  paid 
for  lease  or  reversion),  3127a 

8.  35  (cutting  and  sale  of  timber, 
and  pai-t  of  proceeds  to  be  set 
aside),  3378a 

8.  37  (heirlooms),  1265a 

s.  38  (appointment  of  trustees  by 
Court),  3167c,  3307c 

8.  39  (number  of  trustees  to  act), 
3104a,  n.  (b) 

8.  40  (trustees'  receipts),  1673,  3128 

8.  41  (protection  of  each  trastee 
indivlduaUy),  3105 

s.  42  (protection  of  trustees  gene- 
raUy),  3107a 

8.  43  (tru8tees'relmbur8ement),3108 

8.  44  (reference  of  differences  to 
Court),  3167d 

8.  45  (notice  to  trustees),  3127a 

8.  48  (constitution  of  land  commis- 
sloners,thelr  powers,etc.),  page 
48,  n.  (a)y  par.  112a,  n.  (a), 
330,  n.  (a) 

8.  50  (powers  not  assignable  ;  con- 
tract not  to  exercise  powers 
void),  448/,  950a 

8. 51     (provision     or     limitation 
against    exercise   of    powers 
void),  448/ 
'    8.  52  (provision  against  forfeiture), 
4482 

8.  53  (tenant  for  life  trustee  for  all 
parties  interested),  448m,  727a 

8.  64  (general  protection  of  pur- 
chasers, etc.),  4482 

8.  55  (exercise  of  powers,  limita- 
tion of  provisions,  etc.),  4482 

8.  66  (saving  for  other  powers), 
448Z,  1615 


STATUTES,  LIST  OF  (continued), 
45  &  46  Vict.  c.  38,  s.  57  (additional  or 
larger  powers  by  settlement), 
4482 

8.  58  (enumeration  of  other  limited 
owners  to  have  powers  of 
tenant  for  life),  387a,  430a, 
448u,  450a,  469a,  1440a,  1963a, 
1973a 

8.  59  (infant  absolutely  entitled  to 
be  as  tenant  for  life),  3307b,  c 

8.  60  (infant  tenant  for  life),  3307b 

8.  61  (married  woman  may  exercise 
powers  of  Act  independently 
9f  husband),  3168 

8.  62  (lunatic  tenant  for  life),  3347a 

8.  63  (land  settled  or  devised  in 
trust  for  sale  for  benefit  of 
person  for  life  to  be  deemed 
settled  land),  710, 1615 

s.  64  (repeal  of  enactments  in  sche- 
dule), 3127a 
—      c.  39  (Conveyancing  Act,  1882), 
Appendix 

s.  2  (official,  negative,  and  other 
certificates  of  searches  for 
judgments,  Crown  debts,  etc.), 
1220 

8.  3  (restriction  on  constructive 
notice),  2409a 

8.  4  (contract  for  lease  not  part  of 
title  to  lease),  558a,  1624a 

8.  5  (appointment  of  separate  sets 
of  trustees),  3155d 

8.  6  (disclaimer  of  power  by  trus- 
tees), 951a,  3157b 

8.  7  (acknowledgment  of  deeds  by 
married  women),  2228, 2229 

8.  8  (effect  of  power  of  attorney, 
for  value,  made  absolutely 
irrevocable),  957b,  d 

8.  9  (effect  of  power  of  attorney 
for  value  or  not  made  irrevoca- 
ble for  fixed  time),  957c,  d 

8. 10  (restriction  on  executory  limi- 
tations), 882a 

8,  11  (amendment  of  enactment 
respecting  long  terms),  581e 

8.  12  (reconveyance  on  mortgage), 
1111a 
^  c.  43  (Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882),  2066a, 
2471,  2486,  2487,  n.  (J),  and 
Appendix 

8.  2  (Act  to  commence  on  1st  Nov., 
1882),  2481 

8.  3  (construction  of  Act,  with  Act 
of  1878),  2065a,  2481 

8. 8  (bill  of  sale  absolutely  void 
unless  attested,  registered,  and 
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STATUTES,  LIST  OP  (eantinMed). 

Btstmg    consideration),   1892, 
2482 

46  k  46  Vict.  c.  43,  s.  9  (bill  of  sale  Yoid  un- 
less in  scheduled  form),  2065a 

s.  10  (attestation  al  execution  of 
biU  of  sale),  2471,  2482 

1. 11  (registration  of  abstract,  if 
grantor  or  chattels  outside 
London  Bankruptcy  District), 
2483 

8. 13  (chattels  seised  not  to  be 
removed  or  sold  for  five  days), 
2484 

s.  16  (inspection  of  registered  bills 
of  sale),  2485 

B.  18  (Act  not  to  extend  to  Scot- 
land or  Ireland),  2486 

Schedule  (form  of  bill  of  sale), 
2065a 
—  c.  76  (Married  Women's  Property 
Act,  1883).  631a,  2232a,  2261, 
3162,  3172a,  3180,  3182,  3183, 
8199,  3204a,  3208a,  3227,  3244, 
8274a,  3286a,  page  1366,  n.  (»), 
and  Appendix 

8. 1  (married  woman  to  be  capable 
of  holding  property  and  of 
contracting  as  a  feme  sole), 
8164a,  3172a,  n.  (Oi  3182,  n. 
(<2),  3183,  n.  ((),  3185a,  8192, 
n.  (e),  8193,  n.  (c),  8198a,  n. 
(tf),  3244a 

8.  2  (property  of  a  woman  married 
i^r  the  Act  to  be  held  by  her 
as  a  feme  sole),  8164a,  n.  (a), 
3172  a,  n.  (f),  3182,  n.  (d), 
3183,  n.  (ft),  3216 

s.  3  (loans  by  wife  to  husband), 
3193a,  n.  (c) 

8.  4  (execution  of  general  power), 
3248 

8.  5  (property  acquired  after  the 
Act  by  a  woman  married  before 
the  Act  to  be  held  by  her  as  a 
feme  sole),  3164a,  n.  (a),  3172a, 
n.  (c),  3182,  n.  (d),  3183,  n.  (J), 
3185a,  n.  (0,  3217 

8.  6  (as  to  stock,  etc.,  to  which  a 
married  woman  is  entitled), 
3218 

8.  7  (as  to  stock,  etc.,  to  be  trans- 
ferred, etc.,  to  a  married 
woman),  3219 

8.  8  (inyestments  in  joint  names  of 
married  women  and  others), 
3220 

8.  9  (stock,  etc.,  in  joint  names  of  a 
married  woman  and  others, 
3221 


STATUTES,  LIST  OF  CcanttMMtd), 
45  k  46  Vict.  c.  75,  s.  10  (fraudulent  in- 
vestments with  money  of  hus- 
band), 3222 

8. 11  (moneys  payable  under  policy 
of  assurance  not  to  form  part 
of  estate  of  the  insured),  3223 

8. 12  (remedies  of  married  woman 
for  protection  and  security  cf 
separate  property),  3193,  n. 
(r),  3193a,  n.  (c),  3224 

8. 13  (wife's  ante-nuptial  debts  and 
liabiUties),  3250,  n.  (») 

s.  14  (husband  to  be  liable  for  his 
wife's  debts  contracted  before 
marriage  to  a  certain  extent), 
3250,  n.  (J) 

8.  15  (suits  for  ante-nuptial  liabili- 
ties), 3250,  n.  (ft) 

8. 16  (act  of  wife  liable  to  criminal 
proceedings),  3291a 

8.  17  (questions  between  husband 
and  wife  as  to  property  to  be 
decided  in  a  summary  way), 
3225 

8.  18  (married  woman  as  an  exe- 
cutrix or  trustee),  31 85a,  n.  (e\ 
3225,  3245 

8. 19  (saving  of  existing  settlements 
and  the  power  to  make  future 
settlements),  3239a 

8. 20  (married  woman  to  be  liable 
to  the  parish  for  the  mainte- 
nance of  her  husband),  3251, 
n.(<f) 

8.  21  (married  woman  to  be  liable 
to  the  parish  for  the  mainte- 
nance of  her  children),  3252 

8.  22  (repeal  of  33  &  34  Vict  c. 
93  ;  87  &  38  Vict  c.  50),  3193, 
3216,  3250 

8. 23  (legal  representative  of  a 
married  woman),  3226 

8. 24  (interpretation  of  termB), 
3185a,  n.  («?),  3227,  n.  (fl), 
8245 

8. 25  (commencement  of  Act),  3164a, 
n.  (fl),  3172a,  n.  (c),  3182,  n.(<0, 
3183,  n.  (ft),  3193 

—      c.  82  (lunacy),  3348 
46  &  47  Vict.  c.  52  (Bankruptcy  Act,  1883), 
2330a,  and  Appendix 

88.  4,  5,  6,  7, 8,  9, 17,  123  (initiation 
of  proceedings,  receiving 
order),  1610b,  c 

88. 15,  21.  schedule  I.,  r.  1—3  (first 
meeting  of  creditors),  1610d 

8.  18  (1—3,  5,  6,  12,  13)  (composi- 
tion or  scheme  of  arrange- 
ment), 1610e 
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STATUTES,  LIST  OF  (continued), 
46  &  47  Vict.  c.  52,83.  20, 54  (adjudication 
of  bankruptcy  and  vesting  of 
property),  1610f 

a  21  (1, 2,  3,  6,  7)  (appointment  of 
trustee),  1610p 

s.  22  (1,  9),  (committee  of  inspec- 
tion), 1610s 

8.  28  (composition  or  scheme  after 
adjudication :  annulling  of 
bankruptcy),  1610u,  1610w 

s.  28  (discharge  of  bankrupt),  1610v 

fi.  36  (annulling  of  bankruptcy), 
1610w 

8.  43  (relation  back  of  trustee's 
title),  1610g 

s.  44  (description  of  bankrupt's 
property,  divisible  amongst 
creditors),  1610h 

8.  45  (restriction  of  rights  of  creditor 
under  execution  or  attach- 
ment), 1610k 

6.  46  (duties  of  sheriff  as  to  goods 
taken  in  execution),  1610Z 

8.  47  (avoidanceof  voluntary  settle- 
ments), 1610m 

8.  48  (avoidance  of  preferences  in 
certain  cases),  1610n 

s.  49  (protection  of  bon&  fide  trans- 
actions), I6IO0 

8.  50  (possession  of  property  by 
trustee),  1610q 

s.  66  (disclaimer  of  onerous  pro- 
perty), 1610i 

8.  66  (powers  of  trustee  to  deal  with 
property),  ]610r 

8.  57  (powers  exercisable  bytrustee 
with  permission  of  committee 
of  inspection),  1610t 

88.  68,  62,  64  (2)  (distribution  of 
property),  1610x 

ss.  68,  70,  82  (4)  (appointment  of 
trustee),  1610p 

88.  121,  122  (small  bankruptcies), 
1610z 

8.  126  (administration  in  bank- 
ruptcy of  estate  of  deceased 
insolvent),  1610y 

s.  127  (general  rules),  1610a 

8. 170  (repeals),  1610a 

c.  61  (Agricultural  Holdings  Act, 

1883),  Appendix 
(notice  to  quit),  569a 
(improvements),  667a 

STATUTE  MERCHANT   OR    STAPLE. 
See  Registration. 
estate  by,  is  a  chattel,  696 
defeasance  of,  2079 
merger  of  estate  by,  3409 


STATUTE  MERCHANT, 
defined,  1146 
disused,  1161 
extinction  of,  1231 

STATUTE  STAPLE, 
defined,  1146 
disused,  1151 
extinction  of,  1231 

STIPULATIONS       NOT       OF       THE 
ESSENCE  OF  CONTRACTS, 
construction  of,  284a 

STOCK, 

purchase  or  transfer  of,  in  another's 

name,  712 
the  subject  or  security  for  a  loan,  1129 
contract  for  transfer  of,  1129 

SUBPURCHASE, 

where  the  original  contract  is  disputed, 

2420 

SUCCESSION 

of  corporate  property,  1331 — 3 

SUCCESSION  DUTY,  page  564,  n.  (a) 
on  sale  of  a  reversion,  860a 

SUFFERANCE, 

interest  by,  589—691 

SUICIDE, 

forfeiture  for,  1525 

SUITS, 

release  of,  2022 

SUPERSTITIOUS  USES, 

bequest  for,  page  318,  n.  (e) 

SURNAME, 

proviso  as  to  assuming  testator's,  175 

SURRENDER, 
defined,  2049 
express  or  in  deed,  or  implied  or  in 

law,  2050 
presumed,  580 
operative  words,  2061 
what  may  be  surrendered,  2052 
requisites,  2063—9 
on  condition,  2060 
of  an  interesse  termini,  2061 
to  one  joint  tenant,  614,  2062 
no  uses  on  a  surrender,  673 
severing  a  joint  tenancy,  619 
where  it   does   not  affect  interests 

created  by  the  surrenderor,  1613 
in  law  of  a  lease,  2063 
operating  as  a  grant,  release,  etc.,  2524 
feoffment  operating  as  a,  2624 
habendum  in,  1782 

SURRENDER  OF  COPYHOLDS, 
defined,  2713 
alienation  by,  2713 
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SURRENDER  OF  COPYHOLDS  (eon- 

tinued). 
mode  of  surrender,  2720 
words  of  limitation  in  a  surrender, 

2724 
construction  of,  2724 
to  the  use  of  a  will,  2966 — 8 
of  married  women,  3173,  3174 

SURVIVOR.    See  Subvivorbhif. 

where  he  takes  a  contingent  remain- 
der, 599 

SURVIVORSHIP.    See  Joikt  Tenancy. 
601,  650, 2826 
necessity  for  surviying  parents,  881 

TACKING,  1016— 1019, 1132 

TAXES, 

clear  of  taxes,  1829,  2822 
parish  collector  of,  1354 

TENANCY  IN  COMMON.  &4?  Tenants 
IN  Common. 
defined,  646 
how  created,  646 — 8 
what  unity  necessary,  649 
no  entirety  of  interest,  650 
curtesy  and  dower,  651 
of  advowson,  95 
of  tithes,  109 
dissolution  of,  652 
partition,  653,  654 
under  Settled  Land  Act,  1882,  660a 

TENANT, 

meaning  of,  285 

TENANT  FOR  LIFE.    See  LiPB. 

TENANTS  IN  COMMON.   i&6  Tenancy 

IN  Common. 
liability  to  extent,  1173 
possession  of  one  was  the  possession 

of  the  other,  1469 
where  one  is  incapable  of  taking,  1736 
leases  by,  1910 
grant  of  rent  by,  61 
presentation  by,  103,  104 
lapse  of  shares  of,  2928 
livery  of  or  to,  1865 
confirmation  of  estate  of  one,  2042 
disagreement  by  one,  2447 
for  life,  under  Settled  Land  Act,  1882, 

650a 

TENANCY  BY  ENTIRETIES,  627-^31a 

TENANT    IN    TAIL.      See   Feb-Tail. 

Mne, 

by  a  tenant  in  tail  in  possession,  with 
proclamations,2594, 2595, 2632, 2633 

without  proclamations,  2601, 2605—8, 
2627—2631 

by  a  tenant  in  tail  in  remainder  or  re- 
version, 2597,  2686 


TENANT  IN  TAIL  icontinmed). 

Fine  (oontintied). 
by  a  tenant  in  tail  disseised,  2696 
by  a  tenant  in  tail  after  creating  a 

derivative  life  estate  in  poeseseiaa. 

2633 
by  a  tenant  in  tail  after  assigning 

dower,  2636 
by  a  tenant  in  tail  who  had  made  a 

lease  not  warranted  by  the  statute, 

or  confessed  a  judgment,  or  incum* 

bered  his  estate,  2585 
by  a  tenant  in  tail  after  a  fine  by  his 

issue,  2596 
by  an  equitable  tenant  in  tail,  2598 
by  a  tenant  in  tail  by  the  gift  of  the 

Crown  for  services,  2599,  2631 
by  a  woman  tenant  in  tail  of  land 

given  by  her  husband  or  his  ances- 
tors, 2678 
by  the  tenant  in  tail  of  an  incorporeal 

hereditament,  2610,  2650 
by  a  mortgagor  or  a  mortgagee,  2652 
by  the  tenant  in  tail  of  a  rent,  2602, 

2610 
by  one  who  had  but  a   contingent 

interest  in  tail,  2596 
by  a  grantee  of  a  tenant  in  tail,  2619 
by  a  stranger  to  a  tenant  in  tail,  2600 

Recovery, 

by  a  tenant  in  tail  operating  by  es- 
toppel, 2666 

by  a  tenant  in  tail  without  a  proper 
tenant  to  the  praecipe,  or  without  a 
voucher,  2668 

by  a  tenant  in  tail  in  possession,  26S2. 
2683 

by  a  tenant  in  tail  in  remainder,  2684 

by  a  donee  of  a  contingent  inteiest  in 
tail,  2683 

by  a  tenant  in  tail  after  a  voidable 
conveyance  or  settlement,  2669 

by  a  tenant  for  life,  and  an  ulterior 
remainderman  in  tail,  2683 
•  by  a  tenant  for  life,  with  a  remote  re- 
mainder in  tail,  2677 

by  a  joint  tenant  for  life,  with  a  re- 
mainder in  tail,  2693 

by  a  tenant  in  tail  where  the  reversion 
was  in.  the  Crown,  2696 

by  an  equitable  tenant  in  tail,  2705 

powers  of,  under  Settled  Land  Act, 
1882,  par.  430a 

TENANT    IN    TAIL    AFTER    POSSI- 
BILITY OF  ISSUE  EXTINCT, 
powers  of,  under  Settled  Laod'Ac^ 

1882,  par.  450a. 
alienation  by,  1535,  2052 
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TENANT  POUR  AUTRE  VIE, 

powers  of  , under  the  Settled  Land  Act, 
1882,  par.  1440a 

TENANT-RIGHT  ESTATES,  303 

TENEMENT, 

meaning  of  word,  3,  286 

TENURE 

explained,  25 
release  of,  2009 

TERM  FOR  TEARS.    See  Yeabs,  Es- 
tate FOB. 
meaning  of  word  "  term,"  666,  657 
is  a  chattel,  5 

for  what  used  in  former  days,  5 
distinguished  from  a  freehold  interest, 

365 
use  made  thereof  for  protection  against 

estates,  charges,  and  incumbrances, 

669 
dower  prevented  by,  513 
set  aside,  506,  573 
attendant,  668—681 
in  gross,  569—574 
satisfied,  568—581 
enlai^ement  of  residue  of  long  term 

into  fee  simple,  581a — e 
Stat.  8  &  9  Yict.  c.  112,  as  to  satisfied 

terms,  575 — 8 
presumed  surrender,  580 
in  copyholds,  581 
uses  of,  are  not  executed,  694 
uses  of  land  for  a  term  are  executed, 

694 
limitation  over,  after  a,  835,  836 
grant  of  term  for  life,  remainder  over, 

840 
grant  of  residue  of,  after  death  of 

termor,  1913 
confirmation  of  part  of,  2044 
assignment  from  a  future  time,  2073 
defeasance  of,  2079 
reyocation  of  a  bequest  of  term  by  its 

becoming  attendant,  2792 
merger  of,  3408 
charges  of  renewal  of,  565 
liable  for  debts,  1362  et  seq, 
within  the  Stortmain  Act,  762 
effect  of  judgment  on,  1169, 1160, 1166 
covenants  on  sale  of,  2277 
effect  of  fine  or  recovery  on,  2643 — 7, 

2692.    See  Fine  and  Recoveby. 
length  of  title  to,  1618 

TESTAMENT,  2740.    See  Will. 

TESTATORS.    See  Will. 

agreement  to  influence,  2428 

THBLLUSSON  ACT,  707—9 


THINGS, 

division  of,  2 

real,  3 

personal,  6 

lying  in  livery  and  in  grant,  14 

TIMBER.    See  Waste. 
defined,  3378 
on  land  leased,  1915 
waste  in  regard  to,  3378—^386, 3401 
where  a  Court  of  Equity  will  permit 
timber  to  be  felled,  3384 

TITHES, 

defined,  106 

their  several  kinds,  106 

to  whom  due,  107 

E)rtion8  of,  107 
y  impropriations,  108 
origia  thereof,  108 
estates  in  tithes  in  lay  hands,  109 
lay  impropriations, 

alienation  of  tithes  in  lay  hands, 

109 
other  incidents  to  them,  109 
title  to  them,  109 
lying  in  livery,  14 
cannot  be  granted  by  owner  of  ad- 

vowson,  99 
commutation,  110,  111 
merger  of  tithes  or  tithe  rentcharges, 

110,  ni 
preservation    of    charges  on   tithes 

merged,  112 
apportionment  of  chai^^es  on  tithes 

merged  or  not  merged,  112a 
redemption  of  tithe  rentcharges,  114, 

115a— f 
jurisdiction  of  the  tithe  commutation 

commissioners,  115, 115a — c 
redemption  of  tithe  rentcharges  on 
lana  required  for  public  purposes, 
115a— f 
may  be  mortgaged,  996 
title  to,  1629 

by  whom  payable,  1919, 1920 
exchange  of  annual  payments   for, 
115g 

TITLE.     i&eVEKDOB  AND  PUBCHASEB. 

modes  of  obtaining  unimpeachable 
title  under  new  statutes,  1507 — 
1514 

defined,  1247 

by  descent  and  by  purchase,  1248 

specific  kinds  of  titles,  1251 

release  of,  2024 

contract  for  lease  not  part  of  title  to 
lease,  658a 
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TOLLS, 

right  to  receive,  144 

included  in  conveyanoe  of   manor, 

144a 
of  a  lighthouse  are  real  property,  4 
money  secured  on,  within  the  Mort- 
main Act,  766 

TOMBS, 

bequest  for  keeping  up,  3039 

TBADE, 

restraint  of,  234,  1798,  2431,  2432 
condition  against  carrying  on  certain 

trades,  234 
sale  of  trade  secret,  234 
use  of  a  trademark,  1690 

TRANSFER, 

obligation  of  mortgagee  to  transfer 
instead  of  reconveying,  1111a 

TREASON, 

forfeiture  for,  1517—1525, 1528 

TREASURE-TROVE, 
right  to  have,  144 

included  in  conveyance  of  manor, 
144a 

TREES, 

sold  by  a  tenant  in  tail,  429 

grant  of,  1754,  1766 

waste  in  regard  to,  3378—3386 

TRUSTS.    See  Uses. 

definition  of  an  equitable  estate,  and 

of  an  equitable  interest,  684 
meaning  of  the  term  *'  trust  **  and 

••trust  estate,"  685 
different  kinds,  686 
express  private,  687 — 710 
definition  of  an  express  trust,  687 
executed  and  executory,  688, 689, 701, 

702 
constructive, 
defined,  724 

under  a  covenant  or  agreement  to 
convey,  transfer,  or  pay  money 
or  other  property,  726 
on  a  fraudulent  conveyance,  726 
of  a  lease  renewed,  727 
of  a  tenant  for  life  under  Settled 
Land  Act,  1882,  i)ar.  727a 
express  uses  unexecuted  by  the  statute 

are  trusts,  690 
what  uses  are  not  executed,  691 — 4 
uses  on  uses  arc  trusts,  691,  692 
uses  which  could  not  be  executed 
consistently  with  the  intention,  are 
trusts,  693 


TRUSTS  (continued). 

uses  of  chattels  are  trusts,  694 
uses  of  copyholds,  695 
what  words  will  create.  696—9 
governed  by  the  same  rules  as  legal 

estates,  700 
exceptions,  701,  709 
conveyance  of  equitable  estates^  704 
declaration  of,  704,  2253—8 
for  accumulation,  706—709 
implied  or  resulting,  711 — 723 
conveyance,  assignment,  transfer,  or 

security  in  another's  name,  711 — 

714 
where  trusts  fail  or  the  property  is 

unexhausted  by  the  trust*  715 — 

717 
where  there  is  no  consideration,  use, 

or  trust,  718,  719 
where  a  particular  interest  only  is 

limited,  720—723 
use  of  a  rent  upon  a  use,  50 
trust  estates  passing  under  a  gimeral 

devise  under  the  old  law,  2956 
but  not  under  the  new  law,  2967 
forfeiture  of  trust  estates,  1527 
enforced  in   favour   of   volanteers» 

2131,  2336—8 
void  trusts  engrafted  on  an  appoint- 
ment, 2133 
devolution  of,  on  death,  997a 

TRUSTEES, 

tenants  for  life  under  Settled  I^nd 
Act,  1882,  par.  727a 

who  may  be,  3087 

equity  never  wants  a  trustee,  3088 

devolution  or  delegation  of  a  trust, 
3089,  3090 

investment  by,  3091— 3103a 

must  join  in  conveyances  and  receipts, 
3104,  3104a 

notice  to,  2069,  2071 

responsibility,  3105,  3106,  3107a 

protected  in  acting  under  powers  of 
attorney,  957,  957a — c 

every  trust  instrument  to  be  deemed 
to  contain  indemnity  and  reim- 
bursement clauses,  3107,  3i(^a 

remuneration,  3108 

expenses,  3108 

benefit  to,  2363—5,  3109 

legacy  to,  2886 

wrongful  conversion,  charge  or  aliena- 
tion by,  3110,  3111 

as  to  receipts  of  trustees  being  effec- 
tual discharges,  3128 

conveyance  of  legal  estate  to  cestui 
que  trust,  3129 

renimciation  of  trust,  2445,  3130, 3131 
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TRUSTEES  (cantirmed). 

piovisioiis  of  Stat.  13  &  14  Vict  c.  60, 
15  k  16  Vict  c.  56,  23  &  24 
Vict  c.  146,  37  &  38  Vict.  c. 
78,  and  38  &  39  Vict.  c.  87, 
as  to  trustees 

of  unsound  mind,  3133,  3134, 
3137 

who  are  infants,  3133,  3134 

out  of  jurisdiction,  3133,  3134, 
3137 

who  cannot  be  found,  3133, 
3134,  3137 

where  it  is  uncertain  who  was 
the  survivor,  3135 

where  it  is  uncertain  whether 
Uving  or  dead,  3135,  3137 

where  a  trustee  dies  without  an 
heir,  or  it  is  not  known  who 
is  his  heir  or  devisee,  3135 

unborn,  3136 

who  neglect  or  refuse  to  trans- 
fer or  receive  income  or  sue, 
3137 

who  refuse  or  neglect  to  convey 
or  release,  3144 

convicted  of  felony,  3146 

power  to  appoint  a  person  to 
convey,  assign,  release,  dis- 
pose of,  or  transfer,  3138— 
3143 

effect  of  a  vesting  order  as  to 
stock  or  choses  in  action, 
3137 

effect  of  an  order  as  to  copy- 
holds or  customary  lands, 
3140 

certain  persons  deemed  trustees, 
3141 

general  power  to  appoint  and 
vesi,  8142—3166 

vesting  order  in  the  case  of 

lands  directed  to  be  sold,  3141 

vesting  orders  to  be  stamped, 
3149 

death  of  bare  trustee,  3160 — 1 
provisions  of  stat.  44  &  45  Vict.  c.  41, 
as  to  trustees 

appointment  of  new  trustees, 
vesting  of  trust  property,  etc., 
3165 

retirement  of  trustee,  3156 

powers  of  new  trustees  ap- 
pointed by  the  Court,  933a, 
3167b 

vesting  of  trust  property  in 
new  or  continuing  trustees, 
3157a 

power  for  trustees  for  sale  to 
sell  by  auction,  etc.,  929a 


TRUSTEES  CcontinfU'd). 

provisions  of  stat.  44  k  45  Vict  c.  41, 
as  to  trustees  {continued). 
trustees'  receipts,  1673 
powerfor  executorsand  trustees 

to  compound,  etc.,  3086a 
powers  to  two  or  more  exe- 
cutors or  trustees,  3086b 
application  by  trustees  of  in- 
come of  property  of  infant 
for  maintenance,  etc.,  3332a 
provisions  of  stat  45  k  46  Vict  c.  38, 
as  to  trustees 
application  of  money  in  hands 
of  trustees  under  powers  of 
settlement,  3127a 
appointment   of  trustees   by 

the  Court,  3167c,  3307c 
number   of   trustees   to    act, 

3104a,  n.  (J) 
trustees'  receipts,  1673,  3128 
protection  of  each  trustee  in- 
dividually, 3105 
protection    of   trustees  gene- 
rally, 3107a 
trustees'  reimbursement,  3168 
reference    of    differences    to 

Court,  3167d 
notice  to  trustees,  3127a 
tenant  for  life  trustee  for  all 
parties     interested,     448m, 
727a 
provisions  of  stat.  45  k  46  Vict  c.  89, 
as  to  trustees 
appointment  of  separate  sets 

of  trustees,  3155d 
disclaimer  of  power  by  trustees, 
951a,  3167b 
principles  of  the  Court  in  selecting 
.    new  trustees,  3163,  3154 
appointn^nt  of  trustee  whom  the  tes- 
tator has  excluded,  3168 
payment  or  transfer  of  trust  funds 

into  the  Court  of  Chancery,  3159 
rule  as  to  estate  taken  by,  382 
when  they  take  a  fee,  380,  381 
when  they  take  the  legal  estate,  693 
usual'  limitation  to  preserve  contin- 
gent remainders,  848 
lien  of,  980 
right  of  mortgagee  from  trustee  of 

company,  1024 
sale  by,  1681—3,  1704 

Surchases  by,  2364 — 6 
uty  of,  in  exercising  a  power,  2149 
covenant  by,  2265 
statutory  power  to  sell  or  mortgage, 

967—971 
powers  of  trustees  appointed  by  the 
Court,  933a 
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UNCERTAINTY 

in  a  deed,  2442—4,  2517 
in  a  wUl,  2814 

UNDERLEASE 

by  a  person  entitled  to  interesse  ter- 
mini, 658 

distinguished  from  a  lease,  1893 

obligation  of  covenants  on  under- 
lessee  and  persons  claiming  under 
him,  1821,  1948 

possession  taken  by  consent  on  con- 
tract for  underlease,  not  waiver  of 
title,  1948a 

from  a  future  time,  2073 

amounting  to  an  usurious  contract, 
2440 

UNDERWOOD 

granted  by  copy,  300 

UNSOUND  MIND.    Sec  LUNATICB. 

"  UNTIL  " 

denoting  a  special  limitation,  165, 
167 

"  UPON," 

whether  expressive  of  contingency, 
821 

USES.    See  Trusts. 
meaning  of,  661 
origin  of,  662 
evils  incident  to,  663 
Statute  of  Uses  and  its  operation, 
664—670 
in  the  case  of  rents,  50 
where  word  "use"  or  "trust**  not 

necessary,  666 
seisin  to  serve,  672 
no  use  on  a  release  of  right  or  sur- 
render, 673 
on  a  bargain  and  sale,  or  covenant  to 
stand  seised,  or  appointment,  674, 
691,  692,  2160— 2153b 
who  may  be  seised  to,  675 
who  may  be  cestui  que  use,  676 
when  a  person  takes  by  the  common 
law,  and  when  by  the  Statute  of 
Uses,  676 
of  what  a  use  may  be  limited,  677 
grant  of  easements  bv  way  of  use,  677a 
limitedby  will,  678' 
resulting,  679—683 
deeds  to  lead  and  declare  uses, 
nature  of,  2108 

of  fines  or  recoveries,  2108 — 2110 
variance  between  fine  or  recovery 

and,  2110 
measure  of  right   of    declaring 

uses,  2111 
deeds  of  revocation,  2112 


USURY,  2439,  2440 

VENDOR    AND    PURCHASER,        See 
Conditions  op  Sale — Fraud. 
vendor's  title,  1616  et  seq. 
length  of,  1616,  1617 
right  to  production  of  prior  title,. 

1618 
in  case  of  an  advowson,  1618a 
in  case  of  a  term  of  years,  1618a 
kind  of  title   required,    1619— 
1629 
implied  agreement  to  make  a 
title  to  all  the  Tendor's  in- 
terest, 1619 
doubtful  title,  1621 
title  under  indemnity,  1621 
equitable  tiUe,  1621 
"freehold,**  1620 
title  depending  on  destruc- 
tion of  contingent  remain- 
ders, or  on  the  Statute  of 
Limitations,  1621 
incomplete  title,  1622 
compensation,  1623 
lessor's  title,  1624, 1624a 
title  to  lands  aUotted,  1623 
title  to  lands  taken  in  ex- 
change, 1626 
title  to  enfranchised  land, 

1627 
title    to    property    derived 

from  the  Crown,  1628 
tide  to  tithes,  1629 
under  a  power,  1618 
under  a  postnuptial  settlement, 

1618 
defects  in,  1630— 1635a,  1652 
investigatioD  of  title  by  vendor  to 
determine  on  what  conditions 
to  sell,  1638 
waiving  objections,  1633 
description  of  the  property,  1641 
application- of  purchase-money,  1664 

—1672 
power  to  give  receipts,  1673 
mistaken  payment  to  a  tenant  for  life 

or  other  party,  1664,  n.  (b) 
vendor's  lien,  1393,  1393a,  1675—9 
proviso  as  to  penalty  for  breach  of 

agreement,  1663 
sale  of  an  estate  for  an  annuity,  1680, 

1708 
sale  by  trustees  and  others,  not  being 

owners,  1681 — 3 
purchase  by  a  tenant  for  life,  2369 
indemnity  to  a  vendor,  1684 
conveyance  to  one  purchaser,  1685 
re-sale  of  estate  sold  by  a  Court  of 
Equity,  1686 
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VBNDOR    AND     PURCHASER    (ctm- 
tinned). 
revocation  of  authority  to   sell    or 

purchase,  1687 
sale  of  goodwill,  1688, 1689 
sale  of  interest  under  a  disputed  con- 
tract, 2420 
right  to  dividends  on  a  sale  of  life  in- 

terest  in  stock,  1691 
deposit  by  purchaser,  1693 
purchase  contract  regarded  as  per- 
formed in  regard  to  consequences, 
1698—1699 
vendor's  right  to  interest  and  pur- 
chaser's rights  to  the  profits,  1700, 
1701 
where  vendor  must  pay  interest,  1702 
risk,  1703 

searching  for  incumbrances,  2410 
devise,  sale,  or  charge  before  convey- 
ance, 1705 
right  of  heir  to  have  estate  purchased 
outof  ancestor 's  personal  e8tate,1706 
cesser  of  the  estate'  or  thing  before 

conveyance,  1709 
purchase  by  two  persons,  606 
purchase  in  another's  name,  711 — 

713a,  1692,  2362 
eviction,  2275 
purchase,  with  right  of  repurchase, 

990—6 
sales  and  purchases 

by  married  women,  3176 — 9 
by  infants,  3296 
by  lunatics,  3341 
by  solicitors,  2358 
by  agents,  2362,  2366,  2366 
by  aliens,  3360 
by  Roman  Catholics,  3364 
by  persons  who  have  acquired 
knowledge  'of    the   property 
from     their    employment    as 
trustees,    mortgagees,    execu- 
tors, agents,  commissioners  and 
trustees   of    bankrupts,    etc., 
2363-9 
abandoning  agreement  for  purchase 

by  bankrupt,  1563 
application  of  stated  conditions  of 
sale  to  aU  purchases,  1663a 

VESTED  INTERESTS,  816  et  seq.    See 
Executory  Intebesto. 
present,  816 
future,  816 

vested  in  possession,  819 
vested  in  right  or  interest,  819 
vested  rather  than  contingent,  880, 881 
postponement  of  the  enjoyment  till 
after  the  period  of  vesting,  883 


VESTING  ORDER.    See  Bankbuptct— 

IN80LVENC?T. 

under  stat.  13  &  14  Vict.  c.  60,  and 
16  &  16  Vict.  c.  65,  par.  3133—3149 

VICARAGE, 

what  passes  by  the  term,  1764 


VOID  AND  VOIDABLE  DEEDS  AND 
CONTRACTS, 
absence  or  failure  of  the  considera- 
tion, 2331—2340 
inadequacy  of  the  consideration,  2341 

—2361 
unlawfulness   of   the  consideration, 

2352 
deeds  and  contracts  invalid  on  ac- 
count of  constructive  ^ud 
practised  by  persons  standing 
in  a  confidential  or  peculiar 
relation  to  the  parties  sought 
to  be  bound  by  such  deeds  or 
contracts,  2353—2369,  as  by 

parents,  2364,  2366 

guardians,  2366 

quasi  guardians,  advisers,  minis- 
ters, etc.,  2357 

solicitors,  2358— 2d60b 

doctors,  2361 

agents,  2362 

trustees  or  other    persons  who 
have  acquired  a  knowledge  of 
the  property,  2363—9 
deeds  invalid  on  account  of  fraud  on 
third  persons,  2370—2414 

clandestine  marriage  contracts, 
2371 

fraud  on  marriages,  2372,  2373 

deeds  of  gift  of  goods  in  trust  for 
the  use  of  the  donor,  2374 

deeds  void  under  the  stat.  13 
Eliz.  c.  6,  par.  1126,  2376— 
2390 

deeds  void  by  reason  of  the  pos- 
session under  them  being  re- 
tained, 2381 

voluntary  deeds  void  under  the 
stat.  27  Eliz.  c.  4,  ss.  1,  4,  par. 
1125,2391—2400 

deeds  void  under  the  stat.  27 
Eliz.  c.  4,  s.  5,  as  subject  to  a 
power  of  revocation,  2401 — 3 

mortgage  or  conveyance,  with 
notice  of  another's  title,  2404 
—2413 

secret  deed  calculated  to  defraud 
purchasers  or  incumbrancers, 
2414 


1680 


INDEX. 


VOID  AND  VOIDABLE  DEEDS  AND 
CONTRACTS  (^eontinfied). 
contracts,  agreements,  or  covenants, 
which  are  against  public  policy, 
2414a— 2441 

where  persons  are  not  free  agents, 
2415 

assignments  bj  persons  holding 
offices  nnder  Govemment,  or 
b7fellowsofcolleges,2416,2417 

agreement  between  appointor 
and  appointee  of  an  office  as 
to  fees,  2418 

assignments  involving  cham- 
perty, maintenance,  or  baying 
of  pretended  titles,  2419 

assignments  of  mere  naked  rights 
to  Utigate,  2420 

assignments  of  things  in  action, 
rights  of  entry,  possibilities, 
and  executory  interests,  2421 
—5 

assignments  of  things  not  bo- 
longing  to  the  assignor  at  the 
time,  2426 

marriage  brokage  contracts,  2427 

Agreements  to  influence  testators, 
2428 

contracts  to  facilitate  marriages, 
2429 

contracts  in  restraint  of  marriage 
or  trade,  2430—2 

suppression  of  criminal  proceed- 
ings, 2433 

withdrawal  from  a  sidt  for  di- 
vorce, 2433 

simoniacal  contracts,  2434 — 7 

assignments  in  fraud  of  creditors, 
2376—2390 

agreements  to  convey  property, 
if  devised,  2438 

usurious  contracts,  2439,  2440 

contracts  to  effectuate  an  im- 
moral purpose,  2441 

contracts  by  husband  to  transfer 
to  the  wife  his  rights  and 
duties  as  regards  his  children, 
3193 

deeds  void  for  uncertainty,  2442 
—4 

VOLUNTARY  DEEDS, 

revocableness  of,  2334,  2335 

enforcing,  2336—8 

void  as  against  creditors  under  the 

Stat.  13  Eliz.  c.  6,  par.  2375—2390 
void  as  against  purchasers  under  the 

Stat.  27  Eliz.  c.  4,  ss.  1,  4,  par.  2391 

—2403 
execution  of,  by  lunatic,  3342 


VOLUNTEERS,  2295,  2331—2340.    &r 

VOLUKTABT  DEED& 


WAIFS, 

rigfht  to  have,  144 

included  in  conveyance  of  manor,  1 44a 

WAIVER 

of  benefit  of  a  covenant  or  conditioiL 

186 
of  objection  to  title  to  grant  under- 
lease, 1948a 

WARD.    See  Infant. 

settlement  on  a  ward  of  Court,  2303 
transactions  between  gaardians  and 
wards,  2356 

WARRANT  OF  ATTORNEY 
to  confess  judgment,  1154 

WARRANTY 

barring  estate  tail,  425 
abolished,  426 

not  to  defeat  right  of  entry  or  action, 
1502 

WARREN,  139,  140. 143,  1772 

WASTE, 

defined,  3376,  3376 

different  kinds  of  voluntary  waste, 

3377—3397 
in  trees  and  hedges,  3378 — 3386 
in  houses,  3387^3391 
as  regards  mines  and  pits,  3392 — 4 
changing  the  course  of  hu8b«ndry. 

3395 
destruction  of  heir-looms,  3396 
destruction  of  game,  etc.,  3397 
who  may  and  who  may  not  commit; 
3398—3406 
tenants  in  fee  or  in  tail,  3398^ 

3399 
tenants  for  life,  3400 
ecclesiastical  persons,  3401 
tenants  for  years,  3386,  3402 
tenants  at  will,  3402a 
lord  or  tenants  of  a  manor,  3401, 

3405 
mortgagee,  998,  998a 
mortgagor,  1068 
exemption   from   impeachment  for, 
3379—3405 

WASTE  LAND, 

ownership  of,  301 
g^ranting  portions  of,  302 

WATER, 

right  to  running  water,  149,  n.  (d) 
grant  of  a  piece  of,  1768 
claim  by  prescription,  1452 — ^9 
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WATER-COURSE, 

claim  to,  by  prescription,  1452-— 9 

WAYS, 

defined,  145 

different  kind?  of,  145 

how  they  arise,  145 

not  created  by  bargain  and  sale,  146, 

147 
extinction  of,  148 
devestment  of,  149 
conveyance  of,  149a 
claim  to,  by  prescription,  1452 — 9 
passing  by  a  grant  of  land,  1754 

WIDOW.    See  DowEB— Jonn:uRB. 

right  of  under  the  Stat,  of  Distribu- 
tions, or  the  customs  of  London 
and  York,  1406—1429,  3289 

WIFE.    See  Marbied  Women. 

devise  to  a  wife  to  maintain  children, 
695 

WILL,  ESTATE  AT, 
defined,  582 
creation  of,  583 
determination  of,  584,  585 
rent  and  emblements,  586 
not  assignable,  587 
seldom  arises,  588 
is  at  will  of  both  parties,  588 
waste  by  tenant  at  will,  3402a 

WILL.    See  Bequest — Devise. 
defined,  2740 
who  may  make,  2744 
of  drunkards,  2744 

persons  under  duress,  2744 
soldiers  and  sailors,  2764,  2765 
of  testators  domiciled  abroad,  2776 
married  women,  3170 — 3172a 
infants,  3314 
insane  persons,  3344 
requisite  forms, 

requisite  forms  before  1  Vict.  c. 

26,  par.  2747—2763 
alterations  as  to  the  forms  by  1 
Vict.  c.  26,  and  the  provisions 
of  16  Vict.  c.  24,  and  24  &  25 
Vict.  c.  114,  par.  2127,  2764— 
2780 
signing,  2748—2751,  2764—8 
publication,  2752,  2769 
attestation,  2127,  2748—2756,  2764 

—2774 
incorporation  of  a  paper  referred  to 

in  will,  2768a 
appointment  by,  2127,  2744 
written  or  verbal,  2747 
in  the  form  of  a  deed,  2768 
registration  of,  2759,  2760 
enrolment  of,  2761 


WILL  (continued). 
probate  of,  2762 
mistakes  in,  2745,  2745a 
essential  that  testator  should  know 

contents,  2746 
no  relief  against  defective  execution 

of,  2763 
alteration  in,  2774 
what  may  be  devised  or  bequeathed, 
hope  of  succession,  2781 
contingent  and  other  future  inter- 
ests, 2782,  2790 
rights  of  entry,  2783,  2790 
property  of  which  the  testator  was 

not  seised,  2784,  2790 
title  by  mere  possession,  2785 
interest  of  grantor  under  a  void- 
able conveyance,  2786 
estate  of  mortgagee,  2787 
equity  of  redemption,  2787 
after-acquired  property,  2788 — 

2790 
customary  freeholds  and  copy- 
holds, 2728,  2729,  2790 
estates  pour  autre  vie,  2790 
terms,  2757,  2788,  2792 
crops,  2794 
general  disposing  p6wer  under 

1  Vict  c.  26,  s.  3,  par.  2790 
advowsons    and    presentations, 
2798 
devisees  and  legatees,  2840—2888 
sustaining   a  certain  character, 

2840 
error  or  defect  in  a  name  or  de- 
scription, 2841 — 5 
devises  and  bequests  to 

parent  and    children,   2846 

—9 
children,  2850—8 
issue    or   ofiEspring,  2859 — 

2863 
direction     that    shares    of 
daughters  be  settled  upon 
themselves  strictly,  2868 
heirs  or  descendants,  2864— 

2874 
a  person  and  his  heirs,  or  the 

heirs  of  a  person,  2875 
cousins,  2876,  2877 
nephews  and  nieces,  2878 
great-nephews    and  nieces, 

2879 
relations  or  a  family,  2880 

—2 
next  of  kin,  2883—6 
persons  claiming  under  the 
Statute  of  Distributions, 
2883—6 
trustees,  2886 
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WILL  (continued), 

devisees  and  le^tees  (eafUinrUed). 
executors,  2886,  2887 
representatives,  2888 
the  parish  or  parish  church, 

2890 
the  Chancellor  of  the  Exche- 
quer, 732 
Boman     Catholic     priests, 
chapels,  and  schools,  732 
a  bankrupt,  2891 
servants,  2892 
implied  devises  and  bequests,  2892a, 

2893 
revocation  of  devises  and  bequests, 
2894.    See  Rbvogation. 
under  the  old  law,  2895 — 2919 
under  the  stat.  1  Vict.  c.  26,  par. 
'  2920—5 
lapse  of  devises  and  bequests,  2926— 

2933 
republication  of,  2934—2938 
revival  of  revoked  will,  2939—2941 
condition  not  to  dispute,  248 — 254 
general  rules  of  construction  of,  2795 
—2820 

See  CONSTBUCTION. 

at  what  time  a  will  speaks,  2816, 
2817 

WITNESSES 
to  deeds,  2462 
to  wills,  2127, 2748—2756, 2764—2774 

WOOL, 

assignment  of,  1766,  2426 

WORDS.  See  Construction- Pabcklb. 
general  and  special,  2515,  2516 
rejected  or  supplied,  2619,  2807 
transposition  of,  2513,  2808 
construction  of  certain  expressions 
(not  alphabetically  arranged}  : 
"  my  unsettled  real  estate,"  2961 
"  persons  entitled  under  the  Sta- 
■     tute  of  Distributions,"  2883— 5   , 
"  who  have  issue."  2829 
"  may  be  bom,"  2852 
"  next  surviving  son,  daughter,  or 

child,"  2867 
"  to  a  person  and  her  children," 

599 
"to  my  relatives  in  America," 

699 
«  all  lands  or  goods,"  1759 
lands ''  purchased,"  2962 
"  house  as  now  in  the  occupation 

of  A.,"  2964 
"  on  condition,"  154 


WORDS  (continued). 

construction  of  certain  expresaions 
(not  alphabetically  ai^anged), 
(continued). 
"  subject  to  the  performance  of 

the  covenants,"  2831 
"  subject  to  the  mortgage,"  1389 
«  claiming  under,"  1827 
"  die  without  issue,"  417,  418 
**  die  without  leaving  issae,*'  417, 

418 
"  in  default,"  or  *'  on  failure,"'  or 

«  for  want  of  issue,"  417,  418 
"have  no  issue," 417,  418 
"  die  before  their  shares  become 

payable,"  881 
dying  "  unmarried"  or  "  without 

being  married,"  2828 
"  subject  to  the  incnnibianoe&*' 

2831 
"  upon  the  security  of  the  funds 

of  any  company,"  3098 
"  clear  of  taxes,"  etc.,  62,  l8r2B. 

2821—2 
"  first  male  heir  of  the  branch  of 

his  family,"  2869 
"  in  the  character  of  the  then  male 

heir  of  the  body,"  2874 
"  all  other  chattel  property,"  3004 
*^  estate  tail  in  possesion,"  2838 
"  all  the  rest,"  2836 
^*so  specifically  devised  or  be- 
queathed," 2839 
"  the   division   of    my    estate,** 

2839a 
''heirsornextofkinof  A.deoeased, 
as  regards  peraonalty,"  2864a 
construction  of  certain  words  (alpha- 
betically arranged)  : 
**  after,"  832 

"  and"  construed  "  or,"  2513 
"  annoyance,"  1832 
"  as  soon  as,"  821,  832 
"at^"821 
"  attaining  his  twenty-fifth  year,^ 

2827 
"  become  the  eldest  son,"  2856a 
"  begotten,"  and  "  to  be  begotten," 

397,  2529,  2862 
**  chattels,"  3003 
"child," 399,  3336a— 3338 
"children,"  2853,  2854,  3336*— 

3338 
"  clear,"  62,  63,  1829,2821 
"common,"  1771 
"controversies,"  2020 
*' cottage,"  1762 
"cousins,"  2876,2877 
" daughter,*  3337 
"debentures,"  2999 
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WORDS  (continued). 

construction  of  certain  words  {alpha- 
heticaUy      arranged)      (joon- 
tinned). 
»  deductionB,"  2822 
"  descendants,"  1254,  n.  (J) 
"  devolve,"  2832 
"  die  without  leaving  children," 

2830 
"  during,"  166,  167 
"  educated  abroad,"  177 
"  education,"  3330 
"  effects,"  3008 
"  eldest  male  lineal  descendant," 

2870 
"  eldest  child,  son  or  daughter," 

2856 
"  eldest  son,"  2855a 
"  entitled,"  2848 
"  estate,"  377,  2951,  2952 
"  et  ciBtera,"  3006 
"  familv,"  697,  918,  2880,  2882 
"  fann,*^  1760 
*'  first  cousin,  or  cousin  german," 

2876,  2877 
«  for,"  2839 
"  foreign  bonds,"  3002 
"  foreign  stock  or  fund,"  2992 
**  free  occupancy,"  2837 
"  from  and  after,"  821,  832 
**  from  a  certain  day,"  2580 
"  furniture,"  3006 

"  fixed  furniture,"  8007 
'•household  furniture,"  8008, 
8010 
4*  goods,"  3009,  3010 
"  government   stock  or   fund," 

2992 
"  great-nephews  and  nieces,"  2879 
"  heirs."    See  Heib  or  Heirs. 
"  heirs  male,"  2868,  2869 
"  heirs  male  "  or  "  female  " 
in  a  deed,  396,  2531 ;  or 
in  a  will,  400, 2868,2869, 
2874 
"  right  heirs,"  2865,  2866 
"  thenmale  heir,"  2874 
"  next  heir,"  2867 
•*  house,"  1754, 1761—2 
**  household  effects,"  3010 
*'  household  goods,"  3009 
"  if,"  165,  167,  828—830,  832 
"  in  case,"  828—830, 832 
"insolvency,"  2532 
"  interest,"  2828 
"  issue,"  411,  2859—2863,  3337 
**  issue  in  taU  male,"  401 
"  issue  male,"  2862 
'*  legacies,"  2838 
"  life  annuity,"  1642 
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WORDS  (continued). 

oonslanction  of  certain  words  (alpha- 
betically arranged)  (con- 
tinued). 

"  linen,"  3012 

"  living,"  2963 

"  London,"  2513,  2533,  2834 

"  maintenance,"  3329,  3380 

"  maintenance,    education,  and 
bringing  up,"  3330 

"  male  descendants,"  2871 

"  manor,"  1768 

"  messuage,"  1761 

"  minerals,"  2534 

"  mines,"  1767,  2534 

«  moiety,"  377,  n.  (/) 

"  money,"  2986, 2987,  8001 
"  due,"  2989,  2990 
"  ready,"  2991 
"  in  the  funds,"  2994 

»*  month,"  172,  2535 

"  my,"  2982 

'*  nearest  of  kin  in  the  male  line,*' 
2872 

"  nephews  and  nieces,"  2878, 
2879,  2881 

"  next  of  kin,"  881 

"  next  of  kin  of  my  own  family," 
2883 

**  next  legal  representatives," 
2888 

"  nuisance,"  1882 

**  offspring,"  2863 

"  or,"  construed  •*  and,"  2518 

"  parliamentary  stock  or  fund," 
2992 

"  part,"  377,  2823,  2824 

"  payable,"  881 

"  pecuniary  legacies,"  2981,  2988 

"  personal  estate,"  3008 
' "  plant  and  goodwill,"  8011 

"  phite,"  3013 

"  pool,"  1768 

"  portion,"  2536,  2823 

"  produce,"  1650 

"  profits,"  1765a 

*'  promises,"  2018 

"  property,"  377,  8003 

"  provided,"  154,  828—830 

"  quarries,"  2584 

"  railway  stock  or  shares,"  2993 

•'  real  estate,"  2953 

**  rectory,"  1764 

<'  relations,"  918,  2880,  2881 

•*  remainder,"  877, 1769 

"  representatives,"  **  legal  repre- 
sentatives," "  next  legal 
repi'esentativeB,"  '*  personal 
representatives,"  "  \eg&\  per- 
sonal representatives,"  2&8 
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WORDS  CecrUwued). 

construction  of  certain  words  (alphu' 
betically  arranged)  Icon- 
tinned), 

"  reversion,"  377,  1769 

"  securities  for  money,"    2966, 
8000,  3001 

"  servant  in  my  domestic  esta- 
blishment," 2892 

"  same,"  2513 

•*  shares,"  377,  1770,  2828 

**  so  long  as,"  166,  167 

"  so  that,"  154 

"  son,"  399,  3387 

"  strict  settlement,"  2835 

'*  support,"  3330 

*'  survivors,"  or  "  survivor,"  2826 

''  taxes,"  2822,  2822a 

*'  taxes  and  assessments,"  2822a 

"  term,"  566,  557,  2985 

"  then,"  832 

"  things,"  3003 

"  thirds."  2537 

"  till,"  166,  107 

'*  toft,"  1766 

**  undividetl  quarter,"  377 

**  untU,"  165,  167 

"  upon,"  821 

"  usual  covenants,"  2173,  2174 

"  usually  demised,"  2161 

**  vested  in  securities,"  3001 

**  vicarage,"  1764 

"  warren,"  1772 

"  water,"  1768 

"  when,"  821,  832 

"  whilst,"  165,  167 

"younger  children,"  911,  914, 
2855,  2855a 


fSrORSHIP, 

conveyance   of   land 
places  of,  811a 


for  sites  for 


WRECKS, 

right  to  have,  144 
included  in  conveyance 
144a 


of 


YEAR,  DAY,  AND  WASTE,  1519 

YEAR  TO  YEAR, 

tenancy  from,  659—561,  688 
assignable,  559a 

YEARS,  ESTATE  FOR.    See  Tebm. 
nature  of,  661 
at  the  common  law,  552 
under  the  Statute  of  Uses,  652 
beginning  and  end  of,  668 — 7 
tenancy  from  year  to  year,  659 — 561, 

688 
devolves  to  the  executor,  562 
trust  to  pay  rents  till  another  comes 

of  age,  663 
holding  over,  564 

charges  of  renewal  of  leaseholds,  565 
estovers,  666 
emblements,  567 
improvements,  567a 
long  terms  for  special  purposes,  568 
attendant  terms,  668 — 581 
enlargement  of  long  terms  into  fee 

simple,  581a— e 
use  made  of  long-satisfied  terms,  569 
determinable  on  the  dropping  of  a 

life,  482,  433 
mortpige  of,  1081—3 
tortious  alienation  by  a  tenant  for ' 

years,  1687 
surrender  of,  2062 
repair  of  leasehold  bequeathed,  2831 
passing  under  a  genend  devise,  295S 

— o 
waste  by   tenant   for   years,   3386, 

3402 
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